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REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL COURTS, AND IN 
THE STATE COURTS OF LAST RESORT. 


LIFE 
MODERN WOODMEN OF AMERICA v. MIXER. 


(Submitted March 18, 1925. No. 308 Decided April 13, 1925.) 
45 Supreme Court Reporter, 389 


INSURANCE—VALIDITY OF BY-LAW GOVERNED BY LAW OF STATE 
WHERE ASSOCIATION INCORPORATED, AND BENEFICIARY OF 
ONE BECOMING MEMBER IN ANOTHER STATE CANNOT RECOVER 
IN VIOLATION OF BY-LAW VALID IN STATE OF SOCIETY’S 
DOMICILE. 

Validity of by-law of fraternal beneficiary society is determinable by law of 
state wherein society is incorporated and where by-law, which provided that long- 


continued absence of member should not give any right to recover on benefit certificate 
until full term of member’s life expectancy had expired, had been held valid under 
law of state where society was incorporated, held, beneficiary of member who had 
not been heard of for 10 years, but whose life expectancy had not expired, was not 
entitled to recover, though such member had joined society in state other than its 


domicile. 
(For other cases, see Insurance, Dec. Dig. § 712.) 
On Writ of Certiorari to the Supreme Court of the State of Nebraska. 


Suit by Jennie Vida Mixer against the Modern Woodmen of America. On cer- 
tiorari to Supreme Court of Nebraska to review judgment for plaintiff (197 N. W. 


129). Judgment reversed. 
Mr. Nelson C. Pratt, of Omaha, Neb., for petitioner. 


Messrs. J. J. McCarthy, of Ponca, Neb., and George W. Leamer, of South Sioux 


City, Neb., for respondent. 
Mr. Justice Hotmes delivered the opinion of the Court. 


This is a suit by the beneficiary of a certificate issued by a fraternal beneficiary 
society incorporated in Illinois. The member to whom the certificate was issued was 
the plaintiff's husband and the ground of recovery is that the husband had disappeared 
and had not been heard of for ten years before this suit was brought. His expect- 
ancy of life according to the tables had not expired and the defense is a by-law of 


the Corporation to the effect that: 


“Long continued absence of any member unheard of shall not * * * give any 
right to recover on any benefit certificate * * * until the full term of the member’s 
expectancy of life, according to the National Fraternal Congress Table of Mortality, 
has expired, * * * and this law shall be in full force and effect, any statute of any 
state or country or rule of common law of any state or country to the contrary 


notwithstanding.” 


The only facts that need be mentioned are that. the certificate seems to have been 
issued in South Dakota, although there was no allegation or proof concerning the law 
of that state, and that it was issued in 1901, while the by-law relied upon was not 
adopted until 1908. But the by-law has been held valid and binding upon the mem- 
bers of the Corporation by the Supreme Court of Illinois, although they had become 
members before the change. Steen v. Woodmen of America, 296 Ill. 104, 129 N. E. 
546, 17 A. L. R. 406. The Supreme Court of Nebraska affirmed a judgment for the 
plaintiff, seemingly, from the cases cited, on the ground either that the rule of evi- 
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dence must be determined by the lex fori, or more probably, that the by-law was un- 
reasonable. Mixer v. Modern Woodmen of America, 197 N. W. 129. The result is 
that if the validity of the by-law ought to be determined by the laws of IIlinois, the 
plaintiff is allowed to recover upon a state of facts which the contract expressly stip- 
ulates shall not give her that right. A writ of certiorari was issued by this Court, 
265 U. S. 576, 44 S. Ct. 455, 68 L. Ed. 1187. 


The indivisible unity between the members of a corporation of this kind in 


respect of the fund from which their rights are to be enforced and the consequence 
that their rights must be determined by a single law, is elaborated in Supreme Council 
of the Royal Arcanum v. Green, 237 U. S. 531, 542, 35 S. Ct. 724, 59 L. Ed. 1089, 
L. R. A. 1916A, 771. The act of becoming a member is something more than a 
contract, it is entering into a complex and abiding relation, and as marriage looks to 
domicil, membership looks to and must be governed by the law of the State granting 
the incorporation. We need not consider what other States may refuse to do, but 
we deem it established that they cannot attach to membership rights against the 
Company that are refused by the law of the domicil. It does not matter that the 
member joined in another State. In the above cited case Green became a member ot 
a Massachusetts corporation in New York, and the State Court held pn ordinary 
principles of contract that his rights were governed by New York law. Green v. 
Royal Arcanum, 206 N. Y. 591, 597, 100 N. E. 411. But the decision was reversed 
and it was held a failure to give full faith and credit to the Massachusetts charter 
as construed by the Massachusetts Court that Green was relieved by decree from 
paying assessments increased by the corporation after his contract was made. We 
are of opinion that the decision in that case governs this, and that the judgment 
must be reversed. 
Judgment reversed. 


MISSOURI STATE LIFE INS. CO. v. MAKIVER. 

EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. SAME. 

(Circuit Court of Appeals, a Circuit. March 5, 1925.) 
No. 319. 
4 Federal Reporter (2d.) 185. 

1. EVIDENCE—RULE FOR ADMITTING DECLARATIONS AS PART OF 
RES GESTZ:, STATED. 

Declarations, to be admissible as part of res geste, must be spontaneous utter- 
ances springing out of transaction itself and so related thereto as to be part thereof, 
and not result of premeditation reflection, or design, and the element of time, 
though important, is not conclusive. 

(For other cases, see Evidence, Dec. Dig. § 121[1].) 

2. EVIDENCE—DECLARATIONS BY INSURED’S WIFE HELD NOT AD- 
MISSIBLE AS PART OF RES GESTAE RELATING TO SHOOTING OF 
INSURED BY HER. 

Wife’s statement, after shooting husband, that she had caught him and a woman 
in the act, meaning act of adultery, held not admissible as part of res geste to 
support defense that insured’s death resulted from violation of law, where it was 
made in response to question, and after she had made several other statements in 
conflict therewith. 

(For other cases, see Evidence, Dec. Dig. § 123[9].) 

In Error to the District Court of the United States for the Eastern District of 
Pennsylvania; J. Whitaker Thompson, Judge. 

Actions by Harry J. Makiver, administrator pendente lite of Oscar W. R. 
Rosier, deceased, against the Missouri State Life Insurance Company and against 
the Equitable Life Assurance Society of the United States. Judgments for plaintiff, 
and defendant’s motion for new trial denied in each case by the District Court 
(296 F. 715), and defendants bring error. Affirmed. 

Robert J. Sterrett, of Philadelphia, Pa. (Alexander & Green, of New York 
City, and Jourdan & English, of St. Louis, Mo., of counsel), for plaintiffs in error. 

John B. Hannum, Jr., of Chester, Pa., W. Roger Fronefield, of Media, Pa., 
William S. Connor, of St. Louis, Mo., and John R. K. Scott of Philadelphia, Pa, 
for defendant in error. 

Before Buffington, Woolley, and Davis, Circuit Judges. 

Davis, Circuit Judge. Oscar W. R. Rosier was shot on January 21, 1922, by 
his wife, Kathryn Rosier, and died shortly thereafter. One of the defendants below, 
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the Missouri State Life Insurance Company, issued three policies of insurance on 
the life of the deceased, and the other defendant, the Equitable. Life Assurance 
Society of the United States, issued one policy on his life. One policy, for $7,500, 
was for accidental death. The other three were ordinary life insurance policies, 
—_ - $10,000, and contained a double indemnity provision for accidental death 
as follows: 

“If death results independently and exclusively of all other causes from bodily 
injuries effected directly from external, violent and accidental means, within 90 
days from the happening of such injuries, of which, other than in the case of 
drowning, there shall be visible contusion or wound on the exterior of the body, 
except that this double indemnity will not be payable if the insured’s death shall 
fesult from suicide, whether sane or insane, or any attempt thereat, sane or insane, 
or directly or indirectly, wholly or in part, from poisoning, infection, or any kind of 
illness or disease, or from any violation of law by the insured.” 

There were four suits, three against the Missouri State Life Insurance Company 
and one against the Equitable Life Assurance Society of the United States. All four 
suits were combined, tried and argued together, and will be disposed of in this 
opinion, for thé facts and the question of law are practically the same in all four 
cases. Ten thousand dollars in each of the three life policies was paid, but the 
payment of the policy for accidental death and of the double indemnity in the 
other three is resisted on the ground that the insured’s death resulted from the 
violation of law by him, in that he was shot by his wife while in the act of com- 
mitting adultery. This is the sole ground of defense. It is based upon the statement 
of Mrs. Rosier made to newspaper reporters some time after the shooting. In reply 
to the question of why she shot him, she said: “When I was in the Hahnemann 
Hospital having my baby they were running around together. Today I came in 
and caught them right in the act.” This was admitted over objection under the 
rule of res geste and was the only evidence tending to show that the insured’s death 
resulted from the violation of law. The learned trial judge gave binding instruc- 
tions in each case for the plaintiff, on the ground that the above statement did not 
show that the deceased died from the violation of law. 

A motion for a new trial was argued before Judges Thompson, Dickinson, and 
McKeehan, sitting in banc, and after consideration they concluded that the state- 
ment of Mrs. Rosier was not admissible under the rule of res geste. Accordingly 
they held that binding instructions were proper, not on the ground, however, that 
the evidence of adultery was not sufficient to submit to the jury, but on the ground 
that the statement of Mrs. Rosier was errdneously admitted, and so there was no 
evidence on which to base the defense. Consequently the rule for a new trial was 
dismissed. 

The real question to be determined is whether or not there was any evidence 
which should have been submitted to the jury from which it could have found that 
Rosier’s death resulted from any violation of law by him. Admittedly, unless the 
statement of Mrs. Rosier is admissible under the rule of res geste, there is no 
evidence to support the defense. 

[1] The admission of testimony under the rule of res geste is an exception to 
the hearsay rule. The principle upon which such evidence is admitted is that, 
under certain external circumstances of shock, a stress of nervous excitement may 
be produced which seals the reflective faculties and removes their control, so that an 
utterance which then occurs is a spontaneous and sincere response to the actual sensa- 
tions already produced by the external shock. Statements made under such cir- 
cumstances are presumed to be as veritable as the fact itself in connection with 
which they are spoken and would derive no enhancement of their credibility from 
the oath of the declarant. Section 747, Wigmore on Evidence; Mitchum v. State, 
11 Ga. 621. <A declaration admissible under this rule is so connected with the very 
transaction as to form a part of it. When the declaration is not so related to the 
occurrence as to form a part of it, it is the declarant’s account of the fact, and 
is inadmissible. Hanover Railroad Co. v. Coyle, 55 Pa. 396, 402; Keefer v. Pacific 
Mutual Life Insurance Co., 201 Pa. 448, 456, 51 A. 366, 88 Am. St. Rep. 822. While 
the element of time is an important element, it is not decisive, for no fixed measure 
of time or distance from the main fact can be established as a rule to determine 
what shall and what shall not be part of the res geste. Meridian Railroad v. 
O’Brien, 119 U. S. 99, 107, 7, S. Ct. 172, 30 L. Ed. 299; Commonwealth v. Werntz, 
161 Pa. 596, 29 A. 272. Whatever may be the length of time, all authorities are 
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unanimous that the declaration must be the spontaneous utterance created by or 
springing out of the transaction itself, and so related to it as to be in reality a part 
of it, and not the result of premeditation, reflection, or design. Commonwealth v. 
Palma, 268 Pa. 434, 112 A. 26; Riley.v. Carnegie Street Co., 276 Pa. 82, 119 A. 
832; section 162, Greenleaf on Evidence (16th Edition). 

[2] Measured by these rules, was this declaration admissible? Early after the 
shooting, and before the statement in question was made, Mrs. Rosier made several 
other statements. To one of the police officers she said: “I did it; I must have been 
crazy.” In the presence of another, she said to Rosier, while he was lying wounded: 
“Daddy, Daddy, why did you die? I am sorry; I am sorry.” Neither in these nor 
in several other statements which she made soon after the shooting did she intimate 
that she shot him because he was violating any law. These statements rather repel 
such a conclusion. But some time between 15 and 30 minutes after the shooting, 
Mrs. Rosier was taken into a back office by an officer, and a reporter, who was 
charged with the duty of getting a story for his paper, “asked her why she shot 
these people, and she said: ‘When I was in the Hahnemann Hospital having my 
baby, they were running around together. Today I came in and caught them right 
in the act.’” This is so different from any statement that she had made before 
as to suggest that it is the result of reflection and is self-serving. It is her justifica- 
tion for shooting. It is a defense based upon the “unwritten law,” a carefully 
reasoned statement offered as an explanation and justification for what she did. 
In other words, it is not a spontaneous utterance springing out of the shooting and 
so related to it as to be a part of it. To admit this statement would violate the 
principle upon which the rule of res geste rests. With this statement out of: the 
evidence, there is nothing on which to base the defense. The direction of the 
verdict therefore was proper. 

The conclusion which we have above reached renders it unnecessary to consider 
the other questions raised by the writ of error. 

The judgment of the District Court is affirmed. 


PENN MUT. LIFE INS. CO. v. MILTON. (No. 4659.) 
(Supreme Court of Georgia. March 12, 1925.) 
127 Southeastern Reporter, 140. 
(Syllabus by the Court.) 

1. INSURANCE-—-CONSTRUCTION MOST FAVORABLE TO INSURED 
PLACED ON POLICY. 

If a policy of life insurance is capable of two constructions, that interpretation 
will be placed upon it which is most favorable to the insured. 

(For other cases see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE—“*PERMANENT” WITHIN PERMANENT DISABILITY 
CLAUSE CONSTRUED. 

The word “permanent” does not always mean forever or lasting forever, but its 
meaning is to be construed according to its nature and in its relation to the subject- 
matter of the contract. 

(For other cases see Insurance, Dec. Dig. § 528.) 

3. INSURANCE—DISABILITY LASTING 16 MONTHS AND FROM WHICH 
INSURED HAS RECOVERED HELD “PERMANENT DISABILITY” 
WITHIN POLICY. 

Where provisions of a policy of life insurance provide that if the insured, after 
one year’s premium shall have been paid and before default in the payment of any 
subsequent premium, shall furnish to the company due proof that, prior to the matur- 
ity of the policy and before attaining the age of 60, he has become wholly disabled 
by bodily injury or disease, so that he is‘and thereby will be permanently and contin- 
uously unable to engage in any occupation whatever for remuneration or profit, and 
that such disability has existed continuously for not less than 60 days prior to the 
furnishing of proof, the company will waive the payment of the premiums which may 
thereafter become due under the policy during the continuance of such total disability, 
and will pay to the insured each month $50, the first monthly payment to be made six 
months after the receipt of due proof of the said total disability, during the continu- 
ance of such total disability of the insured and prior to the maturity of the policy, a 
disability which has lasted for 16 months and from which the insured has recovered 
is a “permanent disability” within the meaning of the provisions of the policy. 

(For other cases see Insurance, Dec. Dig. § 528.) . 
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Certified Questions from Court of Appeals. 

Action by E. B. Milton against the Penn Mutual Life Insurance Company. Judg- 
ment for plaintiff, and defendant brought error to the Court of Appeals, which cer- 
tified questions to the Supreme Court. Questions answered. 

The Court of Appeals requested instruction from the Supreme Court upon the 
following. questions, a determination of which is necessary to a decision of this case: 

1. Where a policy of insurance, providing for the payment of a sum of money 
at the death of the insured, contained the following provisions for “benefits” to the 
insured during his lifetime. 

“Total and Permanent Disability Benefits, Waiver of Premium—Annuity Pay- 
ment.—If after one year’s premium shall have been paid on this policy, and before 
default in the payment of any subsequent premium, the insured shall furnish to the 
company due proof, that, prior to the maturity of this policy and before attaining 
the age of sixty, he has become wholly disabled by bodily injury or disease, so that 
he is and thereby will be permanently and’ continuously unable to engage in any occu- 
pation whatever for remuneration or profit, and that such disability has existed con- 
tinuously for not less than sixty days prior to the furnishing of proof, thereupon the 
company will grant the following benefits : 

“(a) Waiver of Premium.—TIhe company by indorsement hereon shall waive the 
payment of the premiums which thereafter may become due under this policy during 
the continuance of the said total disability of the insured. In making any settlement 
under this policy the company shall not deduct any part of the premiums so waived, 
and the nonforfeiture values of this policy shall increase from year to year in the 
same manner as though any premium waived under this provision had been paid in 
cash. 

“(b) Annuity Payment.—Furthermore, the company will pay to the insured each 
month fifty dollars, being a sum equal to one per cent. of the face of this policy, the 
first monthly payment to be made six months after receipt of due proof of the said 
total disability accompanied by this policy for indorsement, and subsequent payments 
monthly thereafter during the continuance of said total disability of the insured and 
prior to the maturity of this policy. The amount payable at the maturity of this 
policy shall not be reduced by any payments under this disability provision.” 

—could a disability which had lasted for only 16 months, and from which the insured 
then recovered, be a “permanent disability” within the meaning of these clauses of 
the policy? 

2. Could a total disability, which during the continuance thereof was of such a 
character that a recovery therefrom was not probable, or that it might have been 
reasonably presumed that it would continue indefinitely, but which disability lasted 
for only 16 months, the insured having then in fact recovered, be thereafter said to 
have been a “permanent disability” within the meaning of the above-quoted clauses 
of the policy? 

3. If either of the preceding questions should be answered in the affirmative, where 
a suit was brought by the insured upon the above clauses of the policy, after the 
expiration of such period of 16 months, would the fact of his having recovered from 
the disability appearing in the petition negative mere conclusions of the petition that 
the insured became wholly disabled by bodily disease, so’that he was permanently 
and continuously unable to engage in any occupation for remuneration or profit, and 
that petitioner’s claim comes within the terms and provisions of the policy, and that 
petitioner is justly entitled to the amount which he claims, when the petition is con- 
sidered on a more general demurrer interposed thereto ? 

See, in connection with the foregoing questions: Wright v. Fuller, 148 Ga. 223 
(1), 96 S. E.-433; Hipp v. Fidelity Mutual Life Ins. Co., 128 Ga. 491 (9), 57 S. E. 
892, 12 L. R. A. (N. S.) 319; Peacock v. Collins, 110 Ga: 281, 34 S. E. 611; Taylor 
v. Southern States Life Ins. Co., 106 S. C. 356, 91 S. E. 326, L. R. A. 1917C, 910; 
Barclay v. Barrie, 209 N. Y. 40, 102 N. E. 602, 47 L. R. A. (N. S.) 839, Ann. Cas. 
1913D, 1143; Bischof v. Merchants’ Nat. Bank 75 Neb. 838, 106 N. W. 996, 5 L. R. A. 
(N. S.) 486; Hopkins v. Baker, 78 Md. 363, 28 A. 284, 22'L. R. A. 477 (2); Tex. & 
Pac. Ry. Co. v. City of Marshall, 136 U. S. 393 (4), 10 S. Ct. 846, 34 L. Ed. 385; 
Harvey v. Mason City Ry. Co., 129 Iowa, 465, 105 N. W. 958, 3 L. R. A. (N. S.) 
973, 113 Am. St. Rep. 483. 


Randolph, Parker & Fortson, of Atlanta, and Branch & Snow, of Quitman, for 
plaintiff in error. 
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Bryan & Middlebrooks, of Atlanta, and H. W. Nelson, of Adel, for defendant in 
error. 

Hines, J. The questions propounded by the Court of Appeals involve the con- 
struction of certain provisions in a policy of life insurance. One of these provisions 
is as follows: 

“If * * * the insured shall furnish to the company due proof that * * * he has 
become wholly disabled by bodily disease, so that he is and thereby will be per- 
manently and continuously unable to engage in any occupation whatever for remun- 
eration or profit and that such disability has existed continuously for not less than 
sixty days prior to the furnishing of proof, thereupon the company will grant the 
following benefits.” 

Another of these provisions is as follows: 

“The company by indorsement thereon shall waive the payment of premiums 
which thereafter may become due under this policy during the continuance of the 
said total disability of the insured.” 

Another is as follows: 

“Furthermore, the company will pay to the insured each month fifty dollars, 
* * * the first monthly payment to be made six months after receipt of due proof of 
the said total disability * * * and subsequent payments monthly thereafter during the 
continuance of said total disability of the insured and prior to the maturity of this 
policy.” 

The question is this: 

“Could a disability which had lasted for only sixteen months and from which the 
insured then recovered be a ‘permanent disability’ within the meaning of these clauses 
of the policy?” 

[1] This court has adopted certain rules for its guidance in the construction of 
policies of insurance If such a policy is capable of two constructions, that inter- 
pretation must be placed upon it which is most favorable to the insured. Massachu- 
setts, etc., Ass'n v. Robinson, 104 Ga. 256, 30 S. E. 918, 42 L. R. A. 261. Policies of 
insurance will be liberally construed in favor of the object to be accomplished, and 
provisions therein will be strictly construed against the insurer, as they are issued 
upon printed forms prepared by experts at the instance of the insurer, in the prepara- 
tion of which the insured has no voice. Johnson v. Mutual Life Ins. Co., 154 Ga. 
653, 115 S. E. 14. 

[2] With these legal signposts for our guidance, what is the proper construction 
of the above provision of this policy? Does the language, “permanently and con- 
tinuously,” mean that the total disability must last forever before the insured will be 
entitled to the benefits provided in the policy? “Permanent” is the antithesis of 
“temporary.” The word “permanent” does not always mean forever or lasting for- 
ever. The meaning of that word is to be construed according to its nature and in 
its relation to the subject-matter of the contract. Mead v. Ballard, 7 Wall, 290, 19 L. 
Ed. 190; Texas & Pacific Ry. Co. v. Marshall, 136 U. S. 393, 10 S. Ct. 846, 34 L. Ed. 
385. The words “permanently and continuously,” standing alone, would mean that 
the total disability must be a lasting-one; but when these words are taken in connec- 
tion with other language used in the several provisions of this policy set out above, 
the fair construction of these words is, not that the total disability shall last or exist 
forever, but that a disability which existed continuously for no less than 60 days 
prior to the furnishing of proof is, within the meaning of the policy, a “permanent 
disability.” 

[3] The first provision quoted expressly provides that where “such disability has 
existed continuously for not less than sixty days prior to the furnishing of proof, 
thereupon the company will grant” to the insured the benefits provided for in the 
policy. So it seems to us that the evident purpose of the provision is that a total 
disability existing for a period not less than 60 days prior to the furnishing of proof 
thereof is to be considered a permanent disability. The other language used in these 
provisions strengthens this vew and constructon. Upon proof being furnished of such 
disability, “the company by indorsement * * * shall waive the payment of the pre- 
miums which thereafter may become due under this policy during the continuance of 
the said total disability of the insured.” This provision carries an implication that the 
insurer contemplated that the disability might terminate, in which event the waiver 
of the payment of premiums would come to an end, and the insured would have to 
begin to pay premiums again. It contemplates that the disability, proof of which 
would entitle the insured to the benefits provided, might not last forever, but might 
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end, and that after the cessation of the total disability the benefits would cease. The 
monthly payments of $50 would be made “during the continuance of said total dis- 
ability of the insured and prior to the maturity of this policy.” This language clearly 
indicates that the insurer meant that the total disability, on proof of which it would 
grant the benefits named, was not one which might last during the entire life of the 
insured, but one which might end prior to his death. So we are of the opinion that 
under the terms of this policy a total disability which lasted for 16 months was a 
“permanent disability” in the meaning of the above provisions of this policy. In 
Hipp v. Fidelity, etc., Ins. Co., 128 Ga. 491, 57 S. E. 892, 12 L. R. A. (N. S.) 319, 
the policy provided that after the insured became totally and permanently incapaci- 
tated, he would be entitled to either one of two options, and there was no language 
used in the policy which indicated that the permanent incapacity might be less than 
a lasting one. On the contrary, Judge Lumpkin, in the opinion, declared that there 
was language which negatived any such idea. Besides, the point actually decided in 
that case is found in the eighth headnote, which does not deal with the question which 
we now have under consideration. In Wright v. Fuller, 148 Ga. 223, 96 S. E. 433, 
the question with which we are now dealing was not raised. 

So we are of the opinion that the first .and second questions propounded by the 
Court of Appeals should be answered in the affirmative. This renders an answer to 
the third question unnecessary. 

All the Justices concur. 


AUSTIN v. ROYAL LEAGUE. (No. 16122.) 
(Supreme Court of Illinois. Feb. 17, 1925. Rehearing Denied April 11, 1925.) 
147 Northeastern Reporter 106. , 

1. INSURANCE—INELIGIBLE BENEFICIARY IN CERTIFICATE OF FRA- 
TERNAL BENEFIT SOCIETY ENTITLED TO REIMBURSEMENT OF 
ASSESSMENTS PAID IN GOOD FAITH. 

An ineligible beneficiary in a certificate of a fraternal beneficiary society is entitled 
to reimbursement, with interest, of assessments paid by him in good faith in reliance 
upon his appointment as beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 777.) 

2. INSURANCE—CLAIM OF INELIGIBLE BENEFICIARY FOR REIM- 
BURSEMENT OF ASSESSMENTS DOES NOT CREATE LIEN UPON 
GENERAL FUND OF SOCIETY. 

Claim of ineligible beneficiary under benefit certificate for reimbursement of 
assessments paid does not create lien in his favor upon general benefit fund in hands 
of society. 

(For other cases, see Insurance, Dec. Dig. § 777.) 

3. INSURANCE—CLAIM UNDER CERTIFICATE IN FRATERNAL BENE- 
FICIARY SOCIETY IS PERSONAL RIGHT, AND NOT LIEN UPON 
SPECIFIC PROPERTY. 

Claim of those entitled to recover under certificate in fraternal beneficiary society 
is personal right, and not lien upon specific PRC 

(For other cases, see Insurance, Dec. 766. 

4. INSUR ANCE—JURISDICTION OF PARTIES ENTITLED TO PAYMENT 
NECESSARY AS CONDITION TO DECREE REIMBURSING INELIGI- 
BLE CERTIFICATE HOLDER. 

Court of equity must have jurisdiction of parties entitled to payment under benefit 
certificate as a condition to a decree of reimbursement to an ineligible holder of 
— for assessments paid by him in good faith. 

(For other cases, see Insurance, Dec. Dig. § 777.) 

10. INSURANCE—JURISDICTION OVER HEIRS OF INSURED NECES- 
SARY TO ADJUDICATE CLAIM OF INELIGIBLE BENEFICIARY FOR 
REIMBURSEMENT OF ASSESSMENTS. 

Court not acquiring jurisdiction over heirs entitled to take undér beneficiary 
certificate could not adjudicate against them the claim of an ineligible beneficiary, 
for reimbursement of assessments paid by latter. 

(For other cases, see Insurance, Dec. Dig. § 777.) 

11. INSURANCE—BENEFIT CERTIFICATE IN FRATERNAL BENE- 
FICIARY SOCIETY HELD NOT A RES, BUT MERELY EVIDENCE OF 
OBLIGATION OF SOCIETY. - 
Benefit certificate in fraternal beneficiary society held not a res, but merely evi- 

dence of obligation of society. 

(For other cases, See Insurance, Dec. Dig. § 766.) 
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12. INSURANCE—CLAIM OF HEIRS AGAINST SOCIETY UNDER BENE- 
. 33 ee HELD PERSONAL ENFORCEABLE TRANSITORY 
Claim of heirs against society for amount payable under benefit certificate held 

not a res but a personal enforceable transitory right. 

(For other cases, See Insurance, Dec. Dig. § 766.) 

Farmer, J., dissenting. ; 

Error to First Branch Appellate Court, First District, on Appeal from Circuit 
Court, Cook County; Hugo M. Friend, Judge. 

Bill by Merritt B. Austin against the Royal League. Judgment for plaintiff, and 
defendant brings certiorari. Reversed. 

Harry P. Weber, George W. Miller, Arthur J. Donovan, and Arthur A. Ander- 
son, all of Chicago, for plaintiff in error. 

Vose & Page, of Chicago (Hubert E. Page and John D. Clancy, both of Chicago, 
of counsel), for defendant in error. 

THompson, J. Arthur Brookover in his lifetime was a member of plaintiff in 
error, the Royal League, a fraternal beneficiary society organized under the laws of 
Illinois. The beneficiary named in the certificate when it was issued was Sarah Brook- 
over, wife of Arthur and mother of defendant in error, Merritt B. Austin. Upon 
the death of Sarah, in 1907, a new certificate was issued naming defendant in error, 
the stepson of the insured, as beneficiary by describing him as a dependent. In 1911 
Brookover became physically unable to continue his business, and thereupon defend- 
ant in error at his request paid the dues and assessments to plaintiff in error. In 
1917 Brookover surrendered the 1907 certificate for $4,000 and had issued in lieu 
thereof two certificates, one for $2,000, payable only in the event that he died before 
attaining the age of 70 years, and the other for $2,000, payable upon his death at any 
time. Brookover became 70 years of age October 2, 1919, whereupon one of the 
certificates by its terms expired. In 1921 Brookover died intestate and without prop- 
erty. He had never had any children, and he left surviving him as his heirs 26 per- 
sons named in the bill, all of whom reside outside the State of Illinois. Defendant 
in error was not a dependent of Brookover, and under the statute of this state and 
the by-laws of the society he was ineligible to take under the policy as a beneficiary. 
Upon the death of Brookover there became due and payable to his heirs the sum 
of $2,000. They have made no demand for the sum due them and no sum has been 
set apart from the general fund of the society to pay the claim. Defendant in error 
demanded payment of the $2,000 under the benefit certificate and it was refused by 
the society. He thereupon filed his bill in the circuit court of Cook county, setting 
forth the facts stated and praying “that said Royal League be required by this court 
to account to your orator, and upon such accounting to refund all moneys paid or 
caused to be paid by your orator from and after the first day of September, 1911, to 
said Royal League upon any and all benefit certificates aforesaid on the life of said 
Arthur Brookover, together with interest thereon from the dates, respectively, of such 
payments,” and for general relief. Plaintiff in error and the heirs of Brookover 
were made defendants, and there was an affidavit as to unknown owners. Summons 
was issued and returned served on plaintiff in error and not found as to all other 
defendants. There was service by publication as to those named as heirs and as to 
unknown owners. A guardian ad litem was appointed for all minor defendants, and 
he and plaintiff in error filed answers. All other defendants were defaulted.- A 
hearing was had and a decree entered finding that plaintiff in error was liable to the 
heirs of Brookover for $2,000 and that it had in its custody in Cook county sufficient 
funds to pay the same; that defendant in error, believing that he was a legal bene- 
ficiary under the benefit certificate issued, had in good faith paid to plaintiff in error 
assessments on the whole life certificate amounting to $748.18, assessments on the 
term certificate amounting to $369.98, and local council dues amounting to $47.46; 
and that he was entitled to repayment of said sum of $1,165.62, and interest thereon, 
out of the fund of $2,000 due under the whole life certificate. The decree directed 
plaintiff in error to pay to the clerk of the court the sum of $2,000, with interest 
from the date of Brookover’s death, and directed the clerk to pay out of said sum to 
defendant in error $1,482.46, being the amount of the assessments and dues paid by 
him, with interest, and the sum of $34.06 as costs, and to the guardian ad litem the sum 
of $28. The clerk was directed to hold the balance of the fund subject to the further 
order of the court. A week after the entry of the decree six of the heirs named as 
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defendants filed their appearance and a consent to the decree. An appeal was taken 
to the Appellate Court by plaintiff in error, the deeree was affirmed, and the cause 
is brought here by certiorari. 

[1-4] This court has held that where one ineligible to take has been named bene- 
ficiary in a certificate like the one here involved and in good faith has paid the assess- 
ments relying upon his appointment as beneficiary, he is entitled to be reimbursed for 
such payments, with interest. National Union v. Keefe, 263 Ill. 453, 105 N. E. 319, 
Ann. Cas. 1915C, 271; Royal Arcanum v. McKnight, 238 Ill. 349, 87 N. E. 299. This 
is on the equitable principle that one who has the legal right to the fund under the 
certificate ought not to be permitted to appropriate the benefit of another’s money 
which has actually produced the fund and which he has paid in good faith in reliance 
upon his title as beneficiary. This principle does not, however, extend to the creation 
of a lien in favor of the person paying the assessments upon the general benefit fund 
in the hands of the society. Since defen‘ant in error was ineligible to receive the 
principal sum named in the benefit certificate as a beneficiary, there is no contractual 
relation between him and plaintiff in error. It agreed with Brookover to pay to a 
beneficiary entitled to receive the sum named, and it is bound to carry out this agree- 
ment and no other. It is under no obligation whatever to return the assessments 
paid, and the assessments paid have not been kept in a separate fund to guarantee 
the payment of the principal sum named in the benefit certificate. Under the facts 
in this case plaintiff in error is obligated to pay to the heirs of Brookover $2,000 when 
they furnish proper proof of heirship and comply with the other terms of the con- 
tract. That obligation constitutes a personal claim against it and it has created by 
the levying of assessments upon its members a benefit fund wherefrom this claim and 
all claims of this character are to be paid. The claims of the certificate holder or 
those entitled to recover under the certificate remains a personal one and not a right 
in or lien upon specific property. Therefore, before a court of equity can enter a 
decree under which defendant in error can be reimbursed for the assessments paid by 
him, the court must have jurisdiction of the parties entitled to payment under the 
benefit certificate. 

[5-9] The basis of the judgment of the Appellate Court as disclosed by its 
opinion, and the contention of defendant in error in this court, are that this is a 
proceeding quasi in rem, and since the fund from which the amount due under this 
certificate must be paid, the benefit certificate (which is the evidence of the amount 
due), the society which issued the benefit certificate and which has possession of the 
fund, and the person who is seeking to enforce an equitable lien against the fund, 
are all within the jurisdiction of the court, the service of notice by publication was 
sufficient to give the court jurisdiction over the nonresident heirs for the purposes of 
the suit and that they were therefore bound by the decree entered. Before there 
can be a proceeding in rem or quasi in rem, there must be a res upon which the court 
is acting. In the strict sense of the term, a proceeding “in rem” is one which is 
taken directly against property or one which is brought to enforce a right in the 
thing itself. : 

_ The distinguishing characteristic of judgments in rem is that they operate directly 
upon the property and are binding upon all persons in so far as their interest in the 
property is concerned. Since a judgment in rem operates upon the particular prop- 
erty which is the subject of litigation, it does not have any effect in personam and 
creates no personal liability, especially as against those who, while interested in the 
property, have not been served with process and have not appeared in the action. 
A proceeding “quasi in rem,” while not strictly one in rem, is a proceeding which is 
taken directly against specific property though the suit is brought against certain 
named persons. When the purpose of the proceeding is to affect the interest of a 
named person’ in specific property within the state which has at the outset of the 
proceeding been brought within the control of the court, like the proceeding to fore- 
close a mortgage, it is a proceeding quasi in rem. , ; 

[10-14] In this case there is no res before the court. The claim of the heirs 
against the society is not the res. Such a claim might be litigated in any state, so 
far as the society is concerned, where it might be served with process through its 
proper agents. The property of the society is not before the court nor involved in 
the suit. In this proceeding the benefit certificate is not a res on which the court is 
acting. It is only the evidence of an obligation, and, as we have said, the right to 
enforce this obligation is transitory. If there is an obligation to reimburse defend- 
ant in error for the assessments paid, it is the obligation of the heirs of Brookover 
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and not that of the society. The heirs have not claimed the fund created by the 
Payment of these assessments and the fund has not been paid to them. Certainly 
there cannot be an adjudication of the claim of defendant in error against the heirs 
until the heirs are before the court. Can it be said that a nonresident having an in- 
terest in the benefit certificate issued to Brookover must take notice of suits brought 
against the society in the different states where the society can be sued and can be 
forced to appear and defend his rights upon mere constructive notice? It seems clear 
the answer must be in the negative. The claim of the heirs against the society is 
a personal one. Hanna v. Stedman, 230 N. P. 326, 130 N. E. 566. A proceeding to 
determine who is entitled to the proceeds of a benefit certificate, even where the 
fund is paid into court, is not a proceeding in rem. Cross v. Armstrong, 44 Ohio 
St. 613, 10 N. E. 160; Tremblay v. A®tna Life Ins. Co., 97 Me. 547, 55 A. 509, 94 
Am. St. Rep. 521; Ward v. Bankers’ Life Ins. Co., 99 Neb. 812, 157 N. W. 1017; 
Washington Life Ins. Co. v. Gooding, 19 Tex. Civ. App. 490, 49 S. W. 123. 

[15, 16] The subject-matter of this litigation is a debt due on a contract from 
the society to the legal beneficiary under the benefit certificate, and the relation is 
that of debtor and creditor. The suit here under consideration is not for the pur- 
pose of settling the status of or title to property or to subject property to some action 
of the court. The suit is for the purpose of compelling action on the part of plaintiff 
in error in the payment of a sum of money to defendant in error and is an action in 
personam. The decree actually takes from the heirs of Brookover and gives to 
defendant in error substantially three-fourths of the sum due under the benefit cer- 
tificate. A decree rendered against a party who is beyond the limits of this state, 
upon constructive notice by publication under our statutes, does not bind the party 
personally. Mosier v. Osborn, 284 Ill. 141, 119, N. E. 924; Bickerdike v. Allen, 157 
Ill. 95, 41 N. E. 740, 29 L. R. A. 782; Cloyd v. Trotter; 118 Ill. 391, 9 N. E. 507; 
Harris v. Pullman, 84 Ill. 20, 25 Am. Rep. 416; New York Life Ins. Co. v. Dunlevy, 
241 U. S. 518, 36 S. Ct. 613, 60 L. Ed. 1140; Royal Neighbors v. Fletcher, 99 Okl. 
297, 227 P. 426; National Council v. Scheiber, 137. Minn. 423, 163 N. W. 781. Where 
neither the res nor the persons interested are before the court no binding decree can 
be rendered. Town of Virden v. Needles, 98 Ill. 366. Clearly, under the authorities 
this decree does not discharge the liability of plaintiff in error to the heirs of Brook- 
over under the benefit certificate. 

[17] In addition to the reasons given, it seems clear that under section 9 of the 
act regarding fraternal beneficiary societies this proceeding cannot be maintained. 
That section provides that the money provided by any fraternal beneficiary society in 
this state shall not be liable to attachment, garnishment or other similar process, and 
shall not be seized, taken, appropriated, or applied by any legal or equitable process 
or by operation of law to pay any debt or liability of a certificate holder, or of any 
beneficiary named in a certificate, or of any person who may have any right there- 
under. Smith’s Stat. 1923, p. 1212, c. 73, § 420. The claim of defendant in error 
being a charge against the legal beneficiaries under the certificate, it cannot be 
recovered by a proceeding of this character, which in effect is an equitable garnish- 
ment. 

There are other reasons why the decree entered cannot be sustained, but it is 
unnecessary to further lengthen this opinion to discuss them. 

The judgment of the Appellate Court and the decree of the circuit court are 
reversed. 

Judgment reversed. 

Farmer, J., dissents. 


LOFSTEAD v. BANK SAVINGS LIFE INS. CO. (No. 25760.) 
(Supreme Court of Kansas. March 7, 1925.) 
(Syllabus by the Court.) 
234 Pacific Reporter, 50. 


1. JUDGMENT FOR FULL AMOUNT OF INSURANCE POLICY BY TRIAL 

COURT REVERSED. 

The proceedings considered and held, the military service provision of an insur- 
ance policy is not void for uncertainty, death of the insured was a result of engaging 
in military service in time of war, and the liability of the company is limited to cash 
surrender value of the policy at date of death, and interest. 


(Additional Syllabus by Editorial Staff) 
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2. INSURANCE—MILITARY SERVICE PROVISION OF INSURANCE 

POLICY HELD NOT VOID FOR UNCERTAINTY. 

Provision of life insurance policy, that if death occurred while insured occupied 
military status, or as result of having occupied such status, liability should be limited 
to cash surrender value only at date of death, ascertainable from table indorsed on 
and made part of policy, was not void for uncertainty. 


(For other cases see Insurance, Dec. Dig. § 515.) 


3. INSURANCE—DEATH FROM INFECTION OF AMPUTATION WOUND, 
MADE NECESSARY BY WOUND RECEIVED IN BATTLE, HELD RE- 
SULT OF ENGAGING IN MILITARY SERVICE, WITHIN TERMS OF 
INSURANCE POLICY. 

Where insured was wounded in battle, and his leg was amputated, and he later 
died of diphtheritic infection of the amputation stump, together with abscesses, 
broncho-pneumonia, and peritonitis, death was caused by wounds received in battle 
while engaged in military service in time of war, within provision of life insurance 
policy limiting liability to cash surrender value in case of such death. 


(For other cases see Insurance, Dec. Dig. § 515.) 


4. INSURANCE—LIABILITY OF INSURER FOR DEATH FROM INFEC- 
TION OF AMPUTATION WOUND OF SOLDIER LIMITED TO CASH 
SURRENDER VALUE OF POLICY AT DATE OF DEATH, WITH 
INTEREST. 

Where insurance policy provided that liability for death as result of engaging in 
military service in time of war should be limited to cash surrender value of policy, 
liability of company for death resulting from infection of amputation stump, where 
amputation was made necessary by wound received in battle, was limited to cash sur- 
render value of policy at date of death, with interest. 


(For other cases see Insurance, Dec. Dig. § 515.) 


Appeal from District Court, Trego County; J. C. Ruppenthal, Judge. 

Action by Sisia Lofstead against the Bank Savings Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. Reversed and remanded, with 
directions. 

See, also, 110 Kan. 455, 204 P. 530. 

E. R. Sloan, of Holton, for appellant. 

J. G. Hutchison, of Kansas City, Mo., for appellee. 

Burcu, J. The action was one to recover on a policy of insurance, containing 
a military service provision, issued to one who became a soldier in the World War, 
did not pay the extra premium, was wounded, and died before he was discharged. 
Plaintiff recovered the full amount of the policy, and defendant appeals. 

[1] The parties stipulated with reference to certain facts, some evidence was 
introduced at the trial, and the court returned the following findings of fact and 
conclusions of law: 

“Findings. 

“(1) The action was begun December 22, 1920, to recover the face, $1,000, of 
defendant’s policy No. 7,864, issued June 28, 1916, on the life of Martin N. Lofstead, 
son of plaintiff. The premiums were regularly paid on said policy by the insured 
to include that of 1919. 

“(2) Upon trial plaintiff recovered judgment for $46.98, the cash surrender 
value of the policy. Plaintiff ‘appealed, and the Supreme Court reversed the judgment 
of the district court, and directed the trial court to proceed further. Lofstead v. 
Insurance Cg., 110 Kan. 455, 204 P. 530. A new trial was had in March, 1924. These 
findings are made therein. 

“(3) Martin N. Lofstead was inducted into the military service of the United 
States on September 20, 1917, and was assigned to duty in France. On September 
29, 1918, fighting in the Argonne Forest, he was wounded, necessitating amputation 
of the left leg near the body. He was sent immediately to the hospital, removed 
early in 1919 to the United States, and admitted to Walter Reed General Hospital, 
W ashington, D. C., April 11, 1919, and remained there until his death on July 1, 1919. 

“(4) It is agreed by the parties that the cause of his death was diphtheritic in- 
fection of the amputation stump, left hip; abscess post-pleural right and broncho- 
pneumonia, acute right lung; and peritonitis acute and general. 
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“(5) No testimony, expert or other, has been offered to show casual relation, if 
any, between the three or four contributing causes named, or to show whether his 
death was induced primarily by diphtheritic infection, or by abscess (or pneumonia), 
or by peritonitis; nor whether probably no diphtheritic infection would have occurred 
had there been no amputation. 

“(6) The policy issued by defendant contained a clause that: ‘If the insured at 
any time engaged in military or naval service in time of war (militia and national 
guard not in active service excepted) and death shall occur during such engagement 
or as a result thereof, the liability hereunder shall be limited to the cash surrender 
value of this policy at the date of death, unless the insured shall have obtained the 
company’s consent, and paid the extra premium therefor, at its established rate.” 

“(7) No consent was asked of the company by the insured, nor given by the 
Company to the insured to enter military service. No extra premium was paid or 
offered by the insured, nor was such demanded by the company otherwise than by the 
bare letter of the contract in the policy. 

“(8) The policy provided further that it ‘constitutes the entire contract between 
the parties hereto, and shall be incontestable after one year from date of issue, except 
for non-payment of premiums and violations as to military and naval service.’ 

“(9) The policy did not contain any statement of what the ‘extra premium’ 
amounted to, or would amount to, or how it should be definitely ascertained or com- 
puted, in the event of the insured’s entering military service; nor what was then its 
‘established rate’ for such greater hazard. 

“(10) The defendant at no time declared a forfeiture of the policy, nor attempted 
to do so. 


“(11) The cash surrender value of the policy at the death of the insured was 
3. 


“(12) The insured ‘engaged in military service in time of war’ September 20, 
1917, and was not discharged therefrom to the date of his death, Practically, the 
war ceased with the armistice, November 11, 1918, so far as the United States was 
concerned generally. 

“(13) The wound which required amputation of the left leg was a direct result 
of the insured’s ‘engagement in the military service.’ The diphtheritic infection found 
lodgment in the stump, and led to death. Without the war wound, there would have 
been no such seat of infection. The abscess and pneumonia are consistent with long 
hospital conditions following the amputation, and the peritonitis consistent with an 
— so near as the upper part of the left leg, or ‘hip,’ as the report of death 
shows. 

“Conclusions, 

“(1) The policy was not forfeited, nor forfeitable for engaging in the military 
service. 110 Kan. 455, Syl. par. 1, 204 P. 530. 

“(2) The entire clause providing extra premium to be paid in the event of the 
insured’s engaging in military service was void for uncertainty as to premiums to be 
paid in addition to the ordinary premium, and the policy was valid to hold the de- 
fendant for the full face value. 

“(3) The plaintiff should rocever the full face value of $1,000 with 6 per cent. 
per annum interest from July 1, 1919.” 

This is the second appeal. At the first trial plaintiff was given judgment for the 
cash surrender value of the policy, $43, together with interest, making the total sum 
of $46.98. Plaintiff was not satisfied, and appealed. Lofstead v. Insurance Co., 110 
Kan. 455, 204 P. 530. The plaintiff, not the defendant, contended that the policy 
was forfeited by the assured by engaging in military service. The plaintiff then 
contended the hypothetical forfeiture was waived by the company by acceptance of 
premiums at the regular rate, as pleaded in the reply. The court held the military 
service provision of the policy did not provide for forfeiture, but provided merely 
for liability limited to cash surrender value. The court did not stop, however, with 
this adjudication. It had before it a demurrer to a reply to an answer, and it pro- 
ceeded to determine the legal sufficiency and effect of the answer and of the reply. 
The decision was that the answer, which pleaded specially the military service pro- 
vision of the policy, and alleged nonconsent of the company and failure to pay extra 
premium, stated a full defense to plaintiff’s cause of action, except the admitted cash 
surrender value of the policy. It was further decided that the facts pleaded in the 
reply as constituting waiver were not sufficient for the purpose. Because, however, 
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the reply did not admit truth of the facts stated in the answer, and was sufficient to 
put those facts in issue, it was held the demurrer to the reply should be overruled. 
As a consequence of the interpretation placed upon the military service provision of 
the policy, the court said: 

“The answer alleged facts which, if true, constituted a complete defense of all 
of the cause of action alleged in the petition, except $43 and the interest thereon.” 

Elsewhere in the opinion the court said: 

“If, on the trial of this action, it should develop that the allegations of the answer 
are true, the plaintiff cannot recover judgment for more than that for which judg 
ment was rendered in this action.” Lofstead v. Insurance Co., 110 Kan. 455, 457, 
204 Pac. 530, 531. 

The result is the cause was remanded to the district court to determine the issue of 
fact raised by the general denial in the reply of the allegations of the answer, and to 
render judgment accordingly. The district court has determined this issue of fact in 
favor of defendant, but has rendered judgment for plaintiff for the full amount of 
the policy, on the ground stated in the second conclusion of law. If plaintiff wanted 
a judgment on that ground, it should have been presented in the first appeal. The 
court, however, will overlook for a moment the procedural bar to consideration of 
invalidity of the military service provision of the policy, and will discuss the second 
conclusion of law. 

[2] The second conclusion of law is erroneous. There is no uncertainty in the 
military service provision which affects its validity. The policy was issued before 
the United States entered the World War. It insured the life of Martin N. Lofstead 
for $1,000, for a stated annual premium. Insurance companies cannot afford to insure 
war risks at peace-time rates. Such a practice would discriminate unjustly against 
policyholders not engaging in military service, would be indefensible as a business 
policy, and ought not to be permitted on grounds of public policy. Therefore, the 
policy sued on provided that, if death occurred while the insured occupied a military 
status, or as a result of having occupied such at status, the company should not be 
liable for the face of the policy, but should be liable for the cash surrender value 
only of the policy at date of death. This value was ascertainable from a table of 
cash surrender values, endorsed on and made a part of the policy. This rule of 
liability governed, unless the insured negotiated with the company to keep the amount 
of his policy at $1,000. To keep the amount of the policy at $1,000, the insured was 
obliged to obtain the company’s written consent. The company was not obliged to 
consent, but, if it did so, the insured was required to pay an extra premium at the 
company’s established rate. There is no rule of law which required this condition to 
be more explicit in order to validate reduction of liability to cash surrender value. 

Plaintiff cites the case of Arendt v. North American Life Ins. Co., 107 Neb. 
716, 187 N. W. 65, as sustaining the second conclusion of law. In that case the policy 
was incontestable except for military service in time of war. The amount of the 
policy was $2,500. The insured could keep it from being cut down on account of 
military service by obtaining consent of the company, and by paying the extra 
premium, the amount of which was not specified, but which would not exceed 3 per 
cent. of the face of the policy. If consent were not obtained, the amount of the 
policy was reduced to such a sum as premiums actually paid would purchase on the 
basis of the increased premium. Problem: What was the amount contracted to be 
paid in the event of military service and nonconsent of the company? The contract 
furnished no solution, because a factor necessary in computing the amount—extra 
premium—was left indefinite. Because the face of the policy was not reducible by 
any definite method of computation to any definite sum, the court held it was not 
reduced at all. We have no such case here. In the policy sued on, the amount to be 
paid in case of engaging in military service is just as definitely and certainly fixed as 
the amount to be paid if the insured should not engage in military service—the cash 
surrender value of the policy—$43. Privilege to keep the policy at its face value 
notwithstanding engaging in military service was extended for the benefit of the in- 
sured. The company could attach what conditions it pleased in tendering the priv- 
ilege. The conditions which were attached were accepted by the insured when he 
accepted the policy. He did not choose to exercise the privilege, and liability of the 
company was reduced to cash surrender value of the policy. ; 

Plaintiff moved to set aside the thirteenth finding of fact as not sustained by the 
evidence and the agreed facts, and the motion was denied. Plaintiff by an express 


16 The Insurance Law Journal, Vol. 65 [July, 1925 


statement in her brief forbears to assign denial of the motion as error; but plaintiff 
argues the findings of fact do not warrant the inference that death resulted from 
engaging in military service in time of war. In considering the question, the thir- 
teenth finding of fact may be ignored. 

[3] It was stipulated that the wound which the insured received in battle necessi- 
tated immediate amputation of the left leg near the body. While there was no medical 
evidence that the insured died as a result of his wound, it was stipulated that he died 
of infection of the amputation stump, and it is a matter of common knowledge that 
such an infection may cause death. Plaintiff argues, however, that the infection, and 
not the wound, was proximate cause of death, and cites Railway Co. v. Columbia, 65 
Kan. 390, 69 P. 338, 58 L. R. A. 399. In that case a high wind blew grain doors 
piled on a depot platform upon a railroad track.. An engine was derailed and the 
engineer was killed. It was held the wind, and not the negligent piling of the grain 
doors on the platform, was proximate cause of the accident. The syllabus reads 
as follows: 

“In a case where two distinct successive causes, wholly unrelated in operation, 
contribute toward the production of an accident resulting in injury and damage, one 
of such causes must be the proximate, and the other the remote, cause of the injury. 

“A prior and remote cause cannot be made the basis of an action for the recovery 
of damages, if such remote cause did nothing more than furnish the condition, or 
give rise to the occasion, by which the injury was made possible, if there intervened, 
between such prior and remote cause an dthe injury, a distinct, successive, unrelated, 
and efficient cause of the injury.” Syl. pars. 1, 2. 

While a wound furnishes a condition making infection possible, infection is not 
something intervening disassociated from, and wholly unrelated in operation to, the 
seat of infection, as a sudden gale is distinct from, and unrelated to, a pile of lumber. 
While infection is not so frequent since surgery became so nearly aseptic, morbific 
bacteria still lurk within and without the human“ body, find natural lodgment in 
wounds and, if death result, the wound is the proximate and sufficient cause. 

The agreement respecting facts recited that the insured died of diphtheritic in- 
fection of the amputation stump at the left hip. Then follows enumeration of 
abscess, pneumonia, and peritonitis. Well informed persons know that the abscess, 
pneumonia and peritonitis may very well have been consequences of the infection as 
primary cause. The information may be left at one side, because not communicated 
to the court by medical experts. But whatever concurring causes may have con- 
tributed to death, the insured died of infection of the amputation stump at the left 
hip. The chain of causation ending in death is complete: Engaging in military ser- 
vice in time of war, a wound received in battle, amputation of the wounded member, 
and — of the stump, and the doctrine of efficient proximate cause is fully 
satished. 

There is nothing else in the case of sufficient importance to require special men- 
tion. 

[4] The judgment of the district court is reversed, and the cause is remanded, 
with direction to enter judgment in favor of plaintiff and against defendant, for the 
cash surrender value of the policy at date of death of the insured, with interest. 

All the Justices concurring. 


SMITH et al. v. METROPOLITAN LIFE INS. CO. 
(Court of Appeals of Kentucky. March 6, 1925.) 
269 Southwestern Reporter, 1003. 
INSURANCE—SUBSTITUTED POLICY, OFFERED BY COMPANY, HELD 

NOT ACCEPTED BY INSURED. 

Where insured applied for substituted endowment policy, and company refused 
one asked, but offered another in place, but insured commenced action to recover 
value of old policy which he had surrendered and died soon afterwards, counter 
proposition of insurer held not accepted, in absence of any payment of premium 
or direct evidence of presentation and acceptance. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 


Appeal from Circuit Court, Kenton County, Common Law and Equity Division. 
Action by Susie Smith and others against the Metropolitan Life Insurance 
Company. From judgment for defendant, plaintiffs appeal. Affirmed. 
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H. W. Root, of Newport, and Graziani & Root, of Covington, for appellants. 

S. D. Rouse and W. A. Price, both of Covington, for appellee. 

Drury, C. The appellant, who was plaintiff in the trial court, sought to 
recover of the appellee, who was defendant, $500 upon an insurance policy No. 

0245452S. She was unsuccessful; hence this appeal. 

Her husband, Preston Smith, became on November 22, 1897, insured under a 
policy written by the Sun Life Insurance Company, for $100. He was then about 
twenty months old. Upon this policy there was paid weekly premiums of 10 cents, 
and this policy has been kept alive. Some years after this policy was written, the 
defendant bought out the Sun Life Insurance Company, took over its business, and 
assumed and undertook to carry out its contracts. 

On June 17, 1919, an agent of the defendant proposed to him that he surrender 
this $100 insurance contract; that .he receive the cash value upon it; and that he 
take a $500 endowment policy from defendant. Smith accepted this proposition 
and made application for a 20-year endowment policy for $500, the premium on 
which was $6.27, payable quarterly. On June 25, 1919, the defendant declined to 
issue the insurance policy applied for, but did issue the policy sued on herein, which 
was a 20-year endowment special class policy, and sent that policy to its agent, with 
directions that he should take from Smith a new application, and should then 
deliver to him the policy sued on. The agent did not see Smith promptly, but some 
time in September he called to see him, and learned that Smith was ill. Whereupon 
he wrote the company and asked for instructions. There is nothing in the record 
to show what the company did, except that there is in the record a notice which was 
mailed to Preston Smith at his address, 134 West Second Street, Covington, Ky., 
by the defendant, in which it notified him that on September 27, 1919, there would 
be a premium of $6.27 due on the policy sued on. We do not know just when this 
notice was sent out, but there is indorsed on it the date, July 27, 1919, and that was 
just 60 days before the premium would become due, and was perhaps the date that 
that was sent to Smith. That was before the company had received notice that 
Smith was sick, at the time its agent undertook to deliver the policy sued on. Smith 
did not pay this premium on September 27, 1919, but on December 13, 1919, he 
filed a suit in which he says that they have failed and refused to issue him the new 
policy of $500, and that the other policy they took and received. from him was of 
the value of $100. In that suit he asked judgment against the defendant for $100, 
with interest and costs. The defendant demurred to that petition on February 4, 
1920. On February 16, 1920, the court sustained that demurrer and plaintiff was 
granted leave to amend. On February 20, 1920, Preston Smith died. On February 
2, 1921, the plaintiff Susie Smith began this action by filing a supplemental petition in 
the former action, by which she sought to recover upon this policy No. 0245452S. 

The defendant answered, denying the execution of the $500 policy, but ad- 
mitting its liability on the Sun Life Insurance policy No. 495209U, in the sum of 
$152.80, which it indicates it was ready and willing to pay to the, personal representa- 
tive of Preston Smith, as that policy had been made so payable, whereas the policy 
sued on was payable to Susie Smith. 

The matter was heard before a jury on January 12, 1922, and resulted in a 
verdict and judgment for the plaintiff. The defendant filed motion for a new trial, 
and after consideration of it the court sustained its motion. The matter was heard 
again on April 30, 1923, by the court upon the law and the facts, the bill of evidence 
on the former trial being by agreement Considered as evidence on this trial. This 
trial resulted in the dismissal of the plaintiff’s petition. She has appealed, and insists 
that the court erred in awarding the defendant a new trial, and asks that the judg- 
ment for $500-rendered January 13, 1922, be reinstated. This case amounts to this: 
Preston Smith made application for insurance. The defendant declined to accept 
his application and made a counter proposition. Either because it was not presented 
to him or because he was not satisfied with it, it makes no difference which, Smith 
declined to accept it, and began an action asking for $100 which he alleged was the 
value of his old contract, thus clearly showing that he had revoked the proposition 
which he had made to the defendant for the $500 contract. Plaintiff having failed 
to allege or prove that Preston Smith’s application would have been accepted but 
for his death, and having sued upon the conttact which the record shows was never 
completed by Smith’s acceptance of the defendant’s counter proposal upon which 

contract neither Preston Smith nor any ome for him had paid any premiums, and 
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the record showing that Preston Smith during his lifetime repudiated the negotia- 
tions between him and the defendant, it follows that the trial court did not err in 
awarding defendant a new trial, that it did not err in dismissing the plaintiff’s 
petition, and therefore the judgment is affirmed. 


PENN MUT. LIFE INS. CO. v. ROBERTS. 
(Court of Appeals of Kentucky. February 27, 1925.) 
269 Southwestern Reporter, 736. 

1. INSURANCE—ALLEGATION THAT INSURED WAS SO INSANE AT 
TIME OF SUICIDE HE DID NOT REALIZE CONSEQUENCE OF ACT 
WAS GOOD PLEA OF AVOIDANCE. 

Allegation that insured was so insane at time of suicide he did not know nature 
or realize consequence of his act was good plea of avoidance of clause against 
suicide within year. 

(For other cases, see Insurance, Dec. Dig. § 446.) 


6. INSURANCE—EVIDENCE AS TO INSURED’S INSANITY AT TIME OF 

DEATH HELD SUFFICIENT FOR JURY. 

Evidence as to insanity of insured at time of alleged death by his own hand 
held sufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, First 
Division. 

Action by Bessie C. Roberts against the Penn Mutual Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Wm. Marshall Bullitt, of Louisville, and Joseph S. Conwell, of Philadelphia, 
Pa., for appellant. 

Geo. B. Martin, of Catlettsburg, and Gordon & Laurent, of Louisville, for 
appellee. 

CxiarkE, J. [1] This is an action by the beneficiary to collect five insurance 
policies, aggregating $38,000 issued by appellant upon the life of her husband, C. W. 
Roberts, a little less than a year before his death, which occurred April 3, 1921. 
Each policy contains the usual clause against suicide within a year, and plaintiff, 
in an amended petition filed before answer, admitted suicide, but alleged that the 
insured was so insane at the time he did not know the nature or ake the con- 
sequence of his act, which under the uniform decisions of this court, is a good plea 
in avoidance. National Life Ins. Co. v. Watson, Ex’rx, 194 Ky. 355, 239 S. W. 35. 

Issue was joined on this plea, much evidence taken thereon by deposition, and the 
case set for trial on May 17, 1923. On the afternoon of May 16, plaintiff was 
permitted, over defendant’s objection and exception, to withdraw her amended 
petition admitting suicide, and to file a reply denying same. In support of her 
motion thus late to amend her pleadings, plaintiff filed an affidavit alleging that 
her husband’s death occurred in Huntington, W. Va.; that she at the time was 
with her father in Memphis, Tenn.; that her admission of suicide was made upon 
the faith of.such a statement in the coroner’s certificate of his death; and that in 
preparing her case for trial she had discovered there was no- evidence of her 
husband’s having committed suicide. 

In permitting the amended petition to be withdrawn, and the reply to be filed, 
the court traversed the latter of record, and, because of the change in issues, offered 
defendant a continuance. Defendant took time to consider the matter, and the next 
morning announced ready for trial, after a stipulation had been signed by the 
parties permitting it to introduce in evidence an unauthenticated copy, as a true 
copy, of the coroner’s certificate of the insured’s death, in which the cause of his 
death was stated to have been “suicide from cyanide of potassium,” and agreeing 
that the laws of West Virginia required such a certificate to be made and filed, and 
to state therein the time, place, and cause of decedent’s death. 

As the issues were finally formed, the burden was upon the defendant, and it 
introduced in evidence not only its own depositions, but those taken by plaintiff as 
well, together with the oral testimony of three witnesses, the so-called suicide note, 
and plaintiff’s amended petition containing the admission of suicide. Thereupon 
plaintiff offered in evidence the entire record, which was admitted over defendant’s 
objection and exception. 
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Defendant then moved for a directed verdict, which motion was overruled, and 
the case submitted to the jury upon the two issues as to whether insured had com- 
mitted suicide, and, if so, whether at the time he was so insane that he did not 
know the nature of his act. 

The jury returned a verdict for plaintiff, judgment was entered thereon, and, 
defendant’s motion for a new trial having been overruled, it prosecuted this appeal. 

The grounds urged for reversal are that the court erred: (1) In refusing a new 
trial because of newly discovered evidence; (2) in submitting to the jury any 
question of insured’s mental condition; (3) in permitting plaintiff to read to the 
jury her own pleadings; and (4) in refusing a new trial because of the failure of 
the court to discharge the jury after one of the jurors had made statements from 
his own experience upon a vital point in the case. 

[2] As the insured died in Huntington, W. Va., and the trial was to be had 
in Louisville, Ky., most of the proof had to be taken by deposition, and while self- 
destruction was admitted by plaintiff’s pleadings. It was brought out in that evi- 
dence, however, that insured and his friend, J. M. Parker, had been living for 
several weeks at the Frederick Hotel in Huntington, where deceased was engaged 
in the jeweler’s business, and that they occupied rooms on the same floor; that they 
went up on the elevator together about 11 o’clock Saturday night, April 2d; that 
about 11 o’clock the next morning, Parker and Mr. O’Neil, manager of the hotel, 
forced open the door to decedent’s room and found him dead, lying across the bed, 
with most of his clothing on; that there was an unsigned note, in decedent’s hand- 
writing, on the dresser, which was referred to as a “suicide note”; and beside the 
bed an empty bottle and glass, in both of which there was a white sediment; that 
there had been no autopsy or chemical examination of the contents of the bottle or 
glass; and that the coroner, without any opinion as a physician as to the cause of 
decedent’s death, had concluded and stated in his certificate that it was “suicide 
from cyanide of potassium,” because of the above circumstances and the fact that 
jewelers used in their business cyanide of potassium; and that the so-called suicide 
note was in the possession of plaintiff. 

[3] Only one of these witnesses was asked about the date of the note, and 
while he remembered and stated its contents in substance, he did not remember its 
date, and all of these witnesses seem to have assumed that it was written upon the 
night of assured’s death, namely April 3, 1921. The note, however, bore date 
“3/3/21”, which is of course, March 3, 1921, of which fact defendant and his 
counsel had not been informed when they waived a continuance and announced 
ready for trial. This, however, was brought sharply to their attention by counsel 
for plaintiff in their opening statement of the case to the jury, when that fact was 
commented upon as evidence that the note was not in fact a suicide note because 
not written at the time of decedent’s death, but 30 days prior thereto. 

The note is written upon letter head of the Frederick Hotel, and, omitting the 
heading, reads as follows: 

“3/3/21 (1 A. M.) 

“T have lost my mind. This is being written during a period of partial sanity. ‘I 
want Mr. J. M. Parker in room 212 to take charge of my body, and arrange about 
getting it to Memphis, where my wife is, for burial. First communicate with her at 
1961 Union Ave., Memphis, Tenn., and see if she wants me buried here or brought 
there for burial. I want him to see that my wife gets my insurance properly paid 
over to her, which at this time is over $40,000, also a $2,000 policy to my father 
and mother at Buchanan, Ky.” 

The importance of the true date of this note upon both questions at issue in 
this case is obvious, since if written upon the night of insured’s death it furnished 
much stronger evidence of suicide than if written a month before, and is by its terms, 
almost if not conclusive, proof that, when written, insured contemplated some action 
which he knew would result in his death. That this was clearly realized by the 
parties during the trial would necessarily be presumed, even if it were not proven, 
as it is, by the fact that it was argued by plaintiff that the note was of but little 
probative value upon either of the two issues involved because written a month 
theretofore, and by counsel for defendant that it was conclusive upon both of 
these questions against the plaintiff because it was written on the night of insured’s 
death, despite the fact it bore an earlier date, and that this was due to a mistake 
by the decedent in dating the note. 
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Defendant, after learning at the beginning of the trial that the note bore date 
of March 3d instead of April 3d, did not ask for a continuance, but, without objec- 
tion, proceeded with the trial and endeavored, with the evidence it had, to convince 
the jury that it was in fact written on April 3d rather than March 3d as stated 
therein, and that the death was not only suicide, but that decedent was not at the 
time so insane that he did not know the nature or consequence of his act. 

It is therefore clear that defendant was not entitled to a new trial upon the 
ground of surprise in learning during the trial, that the note bore date of March 
3d instead of April 3d, and it is not so contended. 


[4] It is, however, most earnestly insisted that such surprise should excuse its 


failure to produce upon the trial other and more convincing evidence it now has, 


that the note was written on April 3d and could not have been written on March 
3d; and that decedent’s death was in fact caused by cyanide of potassium poisoning. 
The argument in support of this contention is more ingenious than convincing. 
All of this evidence was clearly cumulative. All of it was as easily obtainable, 
and its sources as well known before as after the trial. Any kind of diligence 
after the realization of a need therefor would have produced it as well one time 
as another. It is therefore clear that the only reason it was not produced upon the 
trial was that appellant, believing it had sufficient evidence on both questions in issue 
to win the case, waived the continuance offered to enable it more fully to meet the 
issues as finally formed, and agreed to try them with what evidence it had. 


That this was the true situation when, before the trial, the offered continuance 
was waived, is attested by the fact that defendant agreed to a trial with such 
evidence as it then had, if permitted to include therein an unauthenticated copy of 
the coroner’s certificate. That this also was true during the progress of the trial 
is shown by the fact that there was no request for a continuance to enable defendant 
to produce this additional evidence, even after it knew that the note bore date of 
March 3d, and because thereof plaintiff was contending it was not evidence of 
suicide on April 3d, or the condition of decedent’s mind at that time. 


[5] A party may not thus take his chances upon a trial and later complain of 
the result thereof because he could have produced more evidence in his favor than 
he then considered necessary for his purposes. It follows, the court did not abuse 


a sound discretion in denying a new trial upon the ground of newly discovered 
evidence. 


2. The argument that the court erred in submitting to the jury any question 
of decedent’s mental condition at the time of his death is based in the main upon 
the assumption that the suicide note was written at that time, and shows on its face 
that decedent then contemplated doing some act with a full realization that it 
would result in his death. 

Conceding the force of this argument, if, as assumed by defendant, the note 
was written on April 3d, its force is certainly weakened, if not entirely dissipated, 
if the note was written, as the date it bears indicates, on March 3d, since the 
question at issue was the condition of his mind at the time of his death, and not 
30 or any other number of days theretofore. 

[6] It is further contended in this connection that there was no evidence that 
decedent, at the time of his death, was so insane that he did not know the nature 
of his act, if in fact he committed suicide, but to this we cannot agree. That he was 
very nervous and much disturbed about the condition of his business affairs is not 
disputed and there is some evidence that for some time before his death he was not 
normal mentally, and at times was not rational. This evidence, considered in con- 
nection with the circumstances indicating suicide, was clearly sufficient to carry 
the case to the jury, if, as there was evidence to show, the suicide note was not 
written at the time of his death; since, aside from the note, it is of the same char- 
acter and quite as strong as that held sufficient for the purpose in many like cases. 

[7] 3. With reference to the complaint that the court erred in permitting plain- 
tiff to introduce in evidence all her pleadings, little need be said, even assuming 
they were read to the jury, about which the record is silent and counsel do not agree. 
In view of the fact that appellant had introduced in evidence a part of the record, 
namely, plaintiff’s amended petition in which, soon after the death, she had admitted 
suicide, as clearly it had the right to do, it would seem it was not error, under a 
familiar rule of evidence, to permit her to introduce the whole of the record showing 
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the withdrawal of that pleading before trial, and the substitution therefor of a 
denial of suicide. 

But whether this be true or not we need not now decide, since, even if it 
might be conceded this was error, it could not possibly have been prejudicial, and 
is not therefore ground for a reversal, since the jurors were necessarily informed of 
the issues they were to try, by the court’s instructions. 

[8] 4. The final complaint relates to a statement made by one of the jurors 
while questioning a witness. The statement was to the effect that the juror, from his 
experience in the jewelry business, knew that profits on goods shipped on consign- 
ment amounted to about 100 per cent. Appellant’s witness, Kelley, testified on the 
same subject: “The margin of profit on that business of his ranged anywhere from 
1 to 400 per cent.” 

The court promptly informed the witness he had no right to make any state- 
ment based on his own experience, but did not admonish the jury not to consider it. 

Conceding, as is claimed, that the court erred in failing so to do, we find nothing 
in connection with this incident, or in the juror’s statement, that ‘could have been 
prejudicial to the appellant. 

Judgment affirmed. 


MUTUAL LIFE INS. CO. OF NEW YORK v. LOUISVILLE TRUST CO. 
(Court of Appeals of Kentucky. March 6, 1925.) 

3. INSURANCE—ONE SUING ON INSURANCE POLICY ON LIFE OF 
ONE PRESUMED DEAD MUST PROVE INSURED DIED PRIOR TO 
DUE DATE OF NEXT PREMIUM. 

In suit to recover on life insurance policy after expiration of seven years from 
time of insured’s disappearance, where insurer alleged that policy expired because 
of nonpayment of premium, in view of presumption of continuance of life, plaintiff 
could not recover unless it could show that insured died prior to due date of next 
premium. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


8. INSURANCE—LETTERS THREATENING SUICIDE HELD ADMISSI- 
BLE; WHETHER ABSENT PERSON WRITING LETTER STATING 
INTENTION TO COMMIT SUICIDE ACTUALLY DID SO, AND 
WHETHER LETTER CORRECTLY STATED HIS INTENTION, FOR 
JURY. 

Where death was established by absence for statutory seven-year period, letters 
written by absent person at time of disappearance, in which he stated intention of 
committing suicide were admissible, and questions whether letter correctly stated 
his intention, and whether he committed suicide then or not, were for jury. 


(For other cases, see Insurance, Dec. Dig. §§ 659[2], 668[12].) 


ss Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Second 
ivision. 

Action by the Louisville Trust Company, as administrator of the estate of 
William A. Wallwork, against the Mutual Life Insurance Company of New York. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded, with 
directions. 

Wm. Marshall Bullitt, Squire R. Ogden, and Bruce, Bullitt & Gordon, all of 
Louisville, for appellant. 

J. Verser Conner and Booth, McDowell & Conner, all of Louisville, for appellee. 

Drury, C. The Mutual Life Insurance Company of New York has appealed 
from a judgment for $1,000 recovered against it by the Louisville Trust Company 
as administrator of the estate of William A. Wallwork. 

mn May 20, 1895, the Mutual Life Insurance Company issued a 20-pay policy, 
by which it insured the life of William A. Wallwork for $1,000. He was then 
living in Louisville, Ky. Wallwork undertook to pay the premiums on this policy 
semi-annually, $15.51 being due on May 20 and a like sum on November 20 of 
each year. All the premiums on this policy were paid up to and including the 
payment due on November 20, 1913. 

Wallwork became addicted to the use of drugs and liquor, and as a result oi 
those habits, he was not able to have steady employment. He left Louisville in 
1911 and visited his brother in El Paso, Tex., where he made an effort to correct 
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his habits; but it seems that he was unsuccessful, and on his return to Louisville 
he arrived at his home in a state of intoxication. His wife procured a divorce on 
January 11, 1913. About November, 1913, he left Louisville and stated that he was 
going to Arcadia, Fla. Nothing has been heard of him since, except that two 
letters which will be mentioned later. 

[1-4] On December 29, 1921, Wallwork, not having returned to Kentucky 
since he left the state in 1913, was presumed to be dead (see section 1639, Kentucky 
Statutes), and upon application the Jefferson county court appointed the Louisville 
Trust Company as his administrator. On April 19, 1922, the Louisville Trust Com- 
pany, as his administrator, began this suit, seeking to recover on this contract of 
insurance, alleging in its petition that William A. Wallwork died in December, 
1913. In its answer the Mutual Life Insurance Company denied that Wallwork 
was dead, and alleged that the policy expired on May 20, 1913, because of nonpay- 
ment of the premium due on that date. These allegations were denied by the reply. 
If suit on this policy had been begun in 1914, claimant would have had to prove: 
First, that Wallwork was dead; and, second, that he died before May 20, 1914. 
The effect of section 1639 is simply this: It obviates the necessity of proving that 
Wallwork is dead. When he died is just as much a question at the present time as 
it ever was. It is a wellknown rule that when a thing is proven to exist, it will be 
presumed to continue to exist until the contrary is shown by evidence, or until a 
presumption in conflict with it arises and overcomes. it. Thus, it will be presumed 
that William A. Wallwork, who was alive when he left Kentucky, in 1913, con- 
tinued to live until the full statutory period of seven years had elapsed, unless this 
second presumption is by evidence overcome. Therefore appellee could not succeed, 
unless it could support by proof its allegation that Wallwork died previous to May 
20, 1914. Kendrick et al. v. Grand Lodge, A. O. U. W., 8 Ky. Law Rep. 149. 
Necessarily this evidence had to be circumstantial. Direct evidence was not required. 
See Glasscock v. Weare, 192 Ky. 654, 234 S. W. 216, and Kendrick et al. v. Grand 
Lodge, supra. 

To sustain its petition and to maintain the issue for it, the Louisville Trust 
Company introduced and was permitted to read in evidence the deposition of 
Maude Winsworth, formerly Mrs. Wallwork, the substance of which is: 

“My daughter, Adeline Wallwork Shaw, received a leter from said William 
A. Wallwork from Arcadia, Florida, which was shown to me and recognized as 
his handwriting, and in which he stated about as follows: ‘Ere you receive this, I 
will have -shuffled this mortal coil.’ This letter was in the possession of my 
daughter, who is now deceased, and I only saw the letter once and do ‘not know 
where the same is now.” 

Also the deposition of J. C. Wallwork, and the substance: of it is: 

“T last heard from William A. Wallwork in December, 1913, or in January, 
1914. It was during one or the other of said two months. I had received a letter 
from him, as above set out, which letter was written from Arcadia, Florida, and 
in the letter he stated he was sick and very much discouraged and hinted at suicide 
and wanted me to come for him, but I wrote and told him it was impossible for me 
to come to him and I asked him to come to El Paso, and I have never heard any- 
thing of him since.” 

The deposition of Morton R. Shaw, in substance, is that the last he heard of 
or from William A. Wallwork was a letter received by his wife in the winter of 
1913 or 1914, which was obviously the same letter mentioned by Mrs. Winsworth 
as having been received in December, 1913, and in which letter the insured wrote 
that when she received the letter he would be dead, or words to that effect. 

The witness Hager testified that as the head of a detective agency in Louisville, 
he was employed by Wallwork’s family to locate him, and that he wrote and went 
to Punfa Gorda, Fla., and Arcadia, Fla., and undertook to locate him, but without 
success. 

The witness McDowell testified that he was employed as a lawyer by the 
family to undertake to locate Wallwork, and he did undertake to do so by corres- 
pondence, but without success. 

[5, 6] The appellant objected to the testimony of these witnesses relative to the 
two letters mentioned. They insist, first, that if the letters themselves were present, 
they would not be competent evidence. We cannot agree with it in this contention. 
In determining the time of death, any conditions from which a presumption as to 
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the continuance or destruction of life would arise are proper to be considered, 
especially of a character which, considered by itself, would create a reasonable 
probability of death at a certain time. Thus, where the fact of a person’s death has 
been established from absence, a letter written by him when he disappeared, 
evidencing the intention to commit suicide at once, is admissible as a part of the 
res gestz to fix the time of his death. This doctrine is supported by the case of 
Benjamin v. Dist. Grand Lodge et al., 171 Cal. 260, 152 P. 731. There the insured 
disappeared, and on the date of his disappearance he wrote to his brother-in-law : 

ear Herman: By the time this letter reaches you, I am at the bottom of 


the sea. It is terrible, but circumstances are against me. Can’t explain. Silence 
is golden. 


“Yours, Ben.’ 

It became important to establish the time of the insured’s death. The < court 
held that this letter was admissible for that purpose. 

“The fact of death having been established, the letter written by Mr. Benjamin 
to Mr. Moser was competent evidence tending to fix the date of his death. It 
tended to establish suicide and the date thereof, and it was admissible as part of 
the res geste. Rogers v. Manhattan Life Ins. Co., 138 Cal. 289, 71 Pac. 348.” 

Appellant strenuously objects to these letters as being self-serving, and no 
part of the res geste; but these two cases are to the contrary, so also is section 108 
of Greenleaf on Evidence. 

(7, 8] Under the facts proven, Wallwork was presumed to be dead. When he 
died was a fact to be found by the jury. His letters indicating his intention to 
commit suicide were themselves some evidence of that intention. He may truly 
have had no such intention; that was a question for the jury. If, however, he had 
come to the conclusion that life was not worth living, he was face to face with one 
of the deadliest perils that can beset an unsuccessful and disheartened man. It is 
a matter of common knowledge that many suicides leave written statements. of their 
intention to destroy themselves. In the absence of anything to the contrary, the 
presumption is that these letters correctly stated his intention. Whether they did 
or not, and whether he committed suicide then or not, were questions for the jury. 

[9, 10] Appellant also objects to the evidence of these witnesses relative to 
the letters, because there is a total absence of evidence showing that the letters 
about which these witnesses testified were lost. There is no evidence that any 
effort was made to locate the original letters, and no explanation is attempted to 
be made, accounting for their absence. Its objection to these letters on this score 
is well taken, for it is well settled that the contents of a lost instrument cannot be 
proved unless it appears that reasonable search has been made in the place where 
the paper was last known to have been, and if not found there, that inquiry has 
been made of the person last known to have had its custody. The proponent must 
show that he has in good faith exhausted, in a reasonable degree, all sources of 
information and means of discovery which the nature of the case would naturally 
suggest, and which were accessible to him. If any suspicion hangs over a lost 
instrument, or there is any reasonable ground to suspect that it is designedly with- 
held, a rigid inquiry should be made into the reasons of its nonproduction. See 
Baird & Williams v. Pewitt, 190 Ky. 323, 227 S. W. 297. 

Therefore the judgment is reversed, and the cause remanded, with directions to 


award the appellant a new trial and for further proceedings consistent with this 
opinion. 


METROPOLITAN LIFE INS. CO. v. DITTO. 
(Court of Appeals of Kentucky. Feb. 20, 1925.) 
269 Southwestern Reporter, 527. 
JUDGMENT—FAILURE OF AGENT TO NOTIFY INSURANCE COMPANY 

OF ACTION AGAINST IT NOT UNAVOIDABLE CASUALTY OR MIS- 

FORTUNE PREVENTING APPEARANCE, SO AS TO BE GROUNDS 

FOR VACATING JUDGMENT. 

Failure of insurance agent to notify company of action against it through ignor- 
ance or in reliance on sheriff’s statement that company would be otherwise notified, 
there being no collusion between sheriff and insured nor agency relationship, held not 
unavoidable casualty or misfortune preventing appearance, under Civ. Code Prac. 
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§ 518, subd. 7, on which to predicate action to vacate or modify judgment, taken by 
default. 


(For other cases see Judgment, Dec. Dig. § 143[3].) 

Appeal from Circuit Court, Breckenridge County. 

Action by the Metropolitan Life Insurance Company against Moorman Ditto, 
administrator, to set aside judgment taken by default by defendant against plaintiff. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

Floyd J. Laswell and W. Foster Hayes, both of Owensboro, and Wm. J. Tully, 
of New York City, for appellant. 

Gus Brown, of Hardinsburg, for appellee. 


Turner, C. On the 4th of October, 1922, Ed Sago died intestate, and in Jan- 
uary, 1923, his personal representative qualified, and thereafter brought his action as 
such against the Metropolitan Life Insurance Company, wherein it was alleged, in 
substance, that on the 20th of September, 1922, the Metropolitan Life Insurance Com- 
pany, through its resident agent Sapp and its general agent Whitmer, solicited plain- 
tiff’s intestate to take insurance on his life in the sum of $500, and then and there 
entered into a parol or verbal contract of insurance with plaintiff’s intestate, whereby, 
in consideration of the application so made for said insurance, and the further pay- 
ment in advance at the time of one monthly premium to defendant of $1.80, which was 
accepted by it, did contract and agree to insure and did insure the life of his said 
intestate for $500 for four weeks from said date, and contracted with said intestate 
that in the event of his death within that time defendant would pay his estate the 
sum of $500; that said contract of insurance was accepted by plaintiff’s intestate, and 
he then and there paid to the defendant’s agent, in advance, one monthly premium of 
$1.80, which premium was accepted by defendant. 


On the day of filing such action a summons in proper form was issued directed 
to the sheriff and commanding him to summon the defendant, and on the same day 
the sheriff executed said summons by delivering a copy thereof to one J. A. Sapp, the 
resident agent of the defendant company in that county. At the succeeding February 
term of the circuit court, no answer having been filed or defense made, judgment by 
default was taken for the amount sought in the petition. 

In March, 1923, this action by the insurance company against the decedent’s per- 
sonal representative was instituted, and a new trial sought upon the ground of un- 
avoidable casualty or misfortune which prevented defendant in the first action from 
appearing therein and defending the same. 

The petition in this action sets forth all the proceedings and steps taken in the 
first-named action, and there is filed with it a certified copy of the entire record and 
proceedings therein. There is in addition set forth in the petition a state of fact 
showing a perfectly good defense to the original action, so that the only question 
involved is whether the state of fact alleged in the petition constituted unavoidable 
casualty or misfortune, as those terms are used in section 518, subsection 7, of the 
Civil Code. That section provides: 

“The court in which a judgment has been rendered shall have power, after the 
expiration of the term, to vacate or modify it— 

“Subsection 7. For unavoidable casualty or misfortune, preventing the party from 
appearing or defending.” 

The allegations of the petition as to unavoidable casualty or misfortune are: 

“That while said Sapp, on whom the summons in said action was served, was 
an agent of this plaintiff, yet he was only a subordinate agent engaged in soliciting 
applications for life insurance, collecting premiums therefor and other matters of 
that kind, and having no power or authority to represent plaintiff in any litigation or 
matters connected therewith, except as provided by the statutes of this state regarding 
the service of process, or in any of plaintiff’s general business or affairs; that said 
Sapp was ignorant of the nature and functions of legal and judicial process and 
without experience in connection with same; that when the sheriff of this county, 
W. C. Pate, served the summons in said action by delivering a copy thereof to said 
Sapp, the said Sapp did not understand the meaning of said summons nor the sig- 
nificance or effect of its being served upon him, and therefore, knowing that said 
sheriff had knowledge and had had experience in such matters, said Sapp asked said 
sheriff what he (Sapp) should or ought to do with or about said summons, and 
thereupon, and in answer to said question, said sheriff said to and told said Sapp in 
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substance that there was nothing for him to do about or with reference to said sum- 
mons, but that either said sheriff or the plaintiff in said action had notified or would 
notify this plaintiff (defendant therein) of the pendency of said action, and said Sapp 
so understood said sheriff to advise and tell him with reference to said summons, and 
relied upon and was misled by said statements of said sheriff and his own under- 
standing of same as aforesaid, and for that reason did not know that it was necessary 
or important or that it was his duty to notify this plaintiff, or any agent or repre- 
sentative of this plaintiff superior to said Sapp, and wholly failed so to notify this 
plaintiff, or any agent or representative of this plaintiff, of the service of said sum- 
mons, and did not so notify plaintiff, or any one representing plaintiff, of it, and 
plaintiff had no knowledge whatever and no notice of the service of said summons or 
of the pendency of said action against it until long after said judgment in said action 


had been rendered and the said term of this court in which the same was rendered 
had ended.” 


The trial court sustained a demurrer to the’ petition for a new trial, evidently upon 
the ground that the quoted allegation as to unavoidable casualty or misfortune was 


insufficient, and the correctness of that ruling is the only thing necessary to be con- 
sidered. 


The gist of the allegation is that appellant’s agent, upon whom the process was 
served, was ignorant and inexperienced as to legal terms and judicial process, and, 
being so, inquired of the sheriff what he should or ought to do with or about the said 
summons, whereupon the sheriff said to him there was nothing for im to do about it 
or with reference to it, but either said sheriff or the plaintiff in the action had notified 
or would notify the insurance company of the pendency thereof, and that relying 
upon such statement of the sheriff, the agent failed to notify the company or any 
representative thereof superior to himself. 


There is no allegation that the sheriff was the agent of the plaintiff in that 
action, or of his attorney; there is no allegation that the sheriff was acting in collusion 
with either of them, nor anything from which it may be inferred there was any 
fraud upon the part of the plaintiff or his attorney; there is no allegation which 
would justify the inference that the sheriff was in any way acting for the plaintiff or 
his attorney, or that he sustained any relationship to either of them other than an 
official charged with the duty of serving the process; there is nothing alleged author- 
izing the agent to accept the statement of the sheriff as absolving him (the agent) 
from doing his plain duty to his principal. So that the question resolves itself into 
whether it constitutes unavoidable casualty or misfortune if the agent of a corpora- 
tion, upon whom a summons for the corporation has been executed, may rely upon 
the statement or promise of the official serving the summons that he need not notify 
his principal of such service, because their he (the officer) or the plaintiff himself 
will notify the defendant of the pendency of the action, it appearing that there was 
no relationship between the officer and the plaintiff, and no reason why the agent 
should relp upon such statement or promise. 


If such a situation constitutes unavoidable casualty, an easy method has been 
found by which a solemn judgment of a court may be set aside and a new trial 
granted; an easy road to practically interminable trials and retrials. 

There is only disclosed either pitiable ignorance upon the part of the agent or 
inexcusable negligence; nor is there shown any sotind reason why he should have 
relied upon the statement of the sheriff as sufficient to relieve him of his plain duty 
to his principal. The company will not be heard to rely upon the ignorance of its 
own agent, for it alone selected him! nor can it rely upon his negligence, for his 
negligence was its own negligence. Nor can the promise of another to notify his 
principal of the pendency of the action absolve the agent from his dutv to do so. 

The state of case alleged falls far short of unavoidable casualty, but in fact 
discloses only the ignorance or neglect of the company’s own agent, and the demurrer 
was properly sustained. Noe v. Davis, 171 Ky. 482, 188 S. W. 457; Payton v. Mc- 
Quown, 97 Ky. 757, 31 S. W. 874, 17 Ky. Law Rep. 518, 31 L. R. A. 33, 53 Am. St. 
Rep. 437; Com. v. Weissinger, 143 Ky. 368, 136 S. W. 875; Bone v. Blankenbaker, 
71 S. W. 638, 24 Ky. Law Rep. 1438; Iriquois Life Insurance Co. v. Thomas, 185 
Ky. 710, 215 S. W. 818; Callahan Construction Co. v. Williams, 160 Ky. 814, 
170 S. W. 203. 

Judgment affirmed. 
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STATE ex rel. NATIONAL COUNCIL OF KNIGHTS AND LADIES OF 
SECURITY v. ALLEN et al. (No. 24916.) 
(Supreme Court of Missouri, in Banc. December 30, 1924. Motion for Rehearing 
Overruled February 17, 1925.) 
269 Southwestern Reporter, 388. 

1. INSURANCE—PROVISION IN CERTIFICATE OF FRATERNAL 
BENEFIT SOCIETY FOR 12 MONTHLY PAYMENTS HELD NOT TO 
CONVERT CERTIFICATE INTO AN OLD-LINE OR STIPULATED 
PREMIUM POLICY. 

Provision in certificate of fraternal benefit society for payment_of premium 
in 12 monthly payments held not to convert certificate into an old-line or stipulated 
premium policy, in view of Rev. St. 1919, § 6406, requiring periodical contributions 
of fraternal benefit societies, and sections 6421-6423, that such payments, if falling 
short of affording statutory security, not only may but must be increased. 

(For other cases, see Insurance, Dec. Dig. § 688.) 


2. INSURANCE—FRATERNAL BENEFICIARY SOCIETY HELD EXEMPT 
FROM GENERAL INSURANCE LAW, THOUGH LODGE WHERE IN- 
SURED’S APPLICATION WAS TAKEN HAD CEASED TO HOLD 
MEETINGS. 

Insurer, organized and doing business as a fraternal beneficiary association 
under Rev. St. 1919, §§ 6398—6413, held exempt from General Insurance Law, 
§ 6401, and hence required only to pay beneficiary one-fifth of face of insured’s 
certificate on his suicide within five years from its issuance, though lodge at place 
where insured’s application was taken had ceased to hold lodge meetings, and 
insured was,.admitted to membership without having been voted on or selected to 
membership. 

(For other cases, see Insurance, Dec. Dig. § 688.) 

3. INSURANCE—FRATERNAL BENEFICIARY SOCIETY LAW IS PART 
OF EVERY CERTIFICATE HOLDER’S CONTRACT. 

Fraternal beneficiary society law is a part of every certificate holder’s contract. 

(For other cases, see Insurance, Dec. Dig. § 716.) 

Walker and Woodson, JJ., dissenting. 

Certiorari by the State of Missouri, on the relation of the National Council of 
the Knights and Ladies of Security against Hon. William H. Allen and others, 
Judges of the St. Louis Court of Appeals and another. Record of Court of Ap- 
peals (259 S. W. 522) quashed. 

A. W. Fulton, of Chicago, Ill., and Hostetter & Haley, of Bowling Green, for 

relator. 

D. A. Ball and A. J. Murphy, Jr., both of Louisiana, Mo., for respondents. 

James T. Bratr, J. Nellie M. Stark sued relator on a benefit certificate it 
issued on the life of her son, Earl M. Stark. She recovered judgment for the full 
amount, and this was affirmed by the St. Louis Court of Appeals. It is this record 
of that court which the writ of certiorari brings here. The cause was heard in 
banc and an opinion rendered. A motion for rehearing was sustained and the 
cause was reargued at this term. Earl M. Stark committed suicide, and this is the 
fact which gave rise to the original action and gives rise to the controversy. 
Realtor had tendered an amount it conceded to be due. 

A proper understanding of what the Court of Appeals held, and why it so 
held, can best be had, in this case, by setting out its opinion, which is as follows: 

“Plaintiff is the beneficiary in an insurance certificate issued by the defendant, 
the National Council, Knights and Ladies of Security. The policy is for $1,000, 
with the provision that, if the insured commits suicide within five years after the 
delivery of the certificate, then the beneficiary should receive one-fifth of the 
amount of the certificate, less certain deductions to be made in favor of a reserve 
fund. Insured died by suicide within five years of the date of .the certificate. The 
cause was tried by the court, a jury being waived, resulting in a judgment [with 
interest] in favor of plaintiff for $1,017.13. Defendant appeals. 

“The petition is in usual form. 

“The answer pleaded that. defendant was a fraternal beneficiary society, as 
defined by article 15, c. 50, R. S. 1919, §§ 6398 to 6437, and that as such it was duly 
licensed to transact business in Missouri as a fraternal beneficiary society; that the 
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insured committed suicide; set up certain clauses and provisions in the certificate 
and application for membership made by the insured, and also the constitution and 
laws of the society relating to suicide of members and the abatement of rights 
resulting therefrom; and admitted liability to the extent of $153.75. 

“The reply is a general denial. 

“The suit was instituted August 11, 1919, and prior to the institution of the 
suit the defendant tendered the plaintiff the sum of $153.75, the amount due under 
the policy on a suicide basis, as provided in the certificate and the by-laws of the 
order. This amount was again offered plaintiff at the trial. The offer was 
refused; plaintiff- claiming the full amount provided by the terms of the certificate 
on the ground that the policy under the facts and circumstances attendant was a 
regular old-line insurance policy, and that the defense of suicide was unavailing. 

“The trial developed that the defendant is a fraternal beneficiary society or- 
ganized under the laws of the state of Kansas. It was duly licensed as such to 
do business in the state of Missouri during all the time covered by this controversy. 
The defendant in November, 1914, organized, or sought to organize, a subordinate 
council at Frankfort, Pike county, Mo. There is evidence tending to show that 
in December of that year there was an initial meeting of the council; the member- 
ship comprising some forty persons. A hall was rented for the purpose of the 
initial meeting. There was a second meeting at which certain members were 
‘obligated’ as officers of the council. There was another meeting held subsequently, 
and still later, in January, 1915, an attempt was made by three persons to hold a 
meeting, but without success. Thereafter no other meetings were either held or 
attempted to be held. The certificate issued to the insured is dated June 10, 1915. 
He died April 21, 1919. 

“The course of the trial is about as follows: Plaintiff introduced the policy 
sued on, same being dated June 10, 1915, and countersigned by national officers 
June 14, 1915, and also made proper proof of death of insured. It was admitted 
that ane made all payments assessed against him. Plaintiff thus rested her case 
in chief. 

“Defendant introduced the deposition of John V. Abrahams, residing at Topeka, 
Kan., who was the national secretary of the defendant corporation at the time, and 
who testified that there were between two and three thousand subordinate councils 
of the defendant organization; that the local councils are unincorporated, and 
described the manner of application and election by ballot in the local council of 
new members; that the members are required to make one payment each month, 
but that the payments may be paid quarterly, semi-annually, or annually in advance, 
if the members so desire; that the national executive committee of the defendant 
society passed on the certificate of Earl M. Stark, and approved same on a suicide 
basis, which amounted to $153.75, and which was sent to the financier of the 
council at Frankford for tender to the beneficiary; that it was contrary to the 
rules of the society to admit members without initiation or obligation, but that 
they had no agent to see that the local councils were obeying the rules of the society; 
that he had no knowledge as to whether the Frankford council was violating any 
of the rules of. the defendant society in reference to initiation or obligation of 
members. 

“On cross-examination witness said defendant had an accumulated fund or 
surplus of $1,700,000; that it owned real estate which it was required to take by 
reason of a debt. 

“Defendant then offered in evidence a number of exhibits, being the coroner’s 
report of the death of the deceased; proof of death by suicide; constitution and 
by-laws of the society ; defendant’s authority to do business in the state of Missouri; 
the charter of the National Council, Knights and Ladies of Security; and nine 
monthly reports purporting to have come from the local council at Frankford, 
among which was the report for June, 1915, noting that Earl M. Stark, beneficiary 
certificate No. 384215, was initiated June 15, 1915; said report being signed by 
Mayme Fields, financier. 

“In rebuttal plaintiff introduced Mrs. Mayme Fields, who testified that she 
was one of the original members, joining in December, 1914; that at the second 
meeting she was elected financier, and that she had served in that capacity up to 
the date of the trial in October, 1920. She testified that in December, 1914, a 
man named Davis, and a lady, whose name she could not recall, came to Frankford 
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and organized a local council; that they had three meetings; that she attended one 
or two of the meetings, and at one of them she was obligated as financier; that it 
was her understanding that she was obligated as an officer and never initiated as a 
member ; that there were no meetings held or attempted to be held after January, 
1915. She was asked how the company did business after that date, to which she 
answered: ‘Well, there was a deputy sent there, and he went around and got the 
members, and they were examined and the papers sent in’; that the deputy would 
send the papers off, and when a policy was returned to her, or to the deputy, it 
would be signed by her, as financier, and by the president; and that then the policy 
would be turned over to the applicant. Witness testified that no person or persons 
to whom policies were issued after the original attempt to organize made application 
to the local lodge for membership, and that no vote by the members of the order 
at Frankford was ever taken upon any application; that the method followed was 
as indicated, that is, that certain agents would have the applicants go to a medical 
examiner and sign the necessary papers; that the papers were then sent to the 
supreme officers at Topeka, Kan., and a policy would come back and be delivered 
to the applicant; that such was the one and only method employed after January, 
1915. There never was an election of officers held after the initial meeting in 
1914; * * * that her duties as financier were to collect the money and send same to 
the supreme order; that, after the meeting in January, 1915, the secretary, Mr. 
Howard, left the community, and witness thereafter signed her name as secretary; 
that no records were kept of the organization except what she kept as to the 
* collection of money; that no minutes were kept of the council at Frankford. 
When asked whether the insured in June, 1915, made application for membership 
and was voted upon by the local council, witness answered: ‘I don’t remember 
anything about it. We never had any council,’ and that insured was never voted 
upon. Witness‘explained that in her report for June, 1915, she indicated that Earl 
M. Stark was initiated June 13th ;that she did this because that was the date 
insured took up his certificate, and that the deputy told her to put that date there; 
that such date was the time applicants took up their certificates, and that the 
deputy was there at the time this particular certificate was taken up; that this 
deputy’s name was Davis; that members were solicited by these deputies, and no 
report could be made to her as financier until the policies came back; that no one 
from the main body ever came to examine the books or look into the affairs of the 
local council, nor were there any inquiries made as to the methods of its transactions. 

“On cross-examination witness testified that when members failed to pay their 
dues they were suspended by being dropped from the roll at the main office, and 
that she mailed the report for June,- 1915, to the head office with the notation that 
Earl Stark was initiated June 15th. She stated she had in her office a charter 
signed by the national president with seal affixed, but that the rest of the charter 
was blank; that is, not filled our or signed by any local officer. Witness testified 
that there were no books showing the election and initiation of members after -she 
assumed the duties of secretary in January, 1915; that special agents would come 
to Frankford, secure applicants, and take them to a medical examiner, who would 
send to the home office the application and the medical report, whereupon a policy 
would follow. The following questions and answers appear * * *: 

““Q. Now, Mrs. Fields, in sending these monthly reports to the head office 
you never reported to them in any of these monthly reports that you were not meeting 
and that the local council was not passing on these suspensions or reinstatements, 
did you? A. They knew we wasn’t meeting. 

““(). Well, you made the reports just in the regular way as if that had been 
done? A. I wrote them a letter, and told them we had no meetings.’ 

“Witness L. D. Howard testified for plaintiff fhat he was a member of the 
organization at Hannibal, Mo., and that when the lodge was proposed at Frank- 
ford he temporarily acted as secretary of same; that he went, under the direction 
of a deputy from the home office to Frankford to assist in the opening of the local 
council; that the deputy had a number of written applications for membership, 
among them the application of Mrs. Fields, the financier, and that ritualistic work 
was performed at the meeting. On cross-examination this witness testified that 
after the second, or possibly the third, meeting they were unable to get any attendance 
and all efforts to hold lodge meetings were abandoned; that it took a quorum of 
ten members, officers and all, to transact business; that thereafter witness left the 
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locality, and Mrs. Fields signed necessary documents as financier and secretary. 

“E. A. Fields testified for plaintiff that he held a policy in the Knights and 
Ladies of Security; that he was a charter member at Frankford; that he thought the 
council had three meetings, all told, and that he attended one of them; and that he 
was told that he was president of the local lodge, although he was not present at 
any election; * * * that he was never initiated that he knew of, but that he was 
‘obligated’ as president of the local lodge at one time; that deputies would come to 
the locality and solicit and secure persons to take certificates much in the manner 
described by witness Mrs. Fields; that in all there were ‘a half a dozen of such 
deputies there.’ 

“Mrs. Isabelle Bucks testified for plaintiff that she was a charter member of the 
lodge at Frankford and held a policy; that she never attended any of the three 
meetings; that she never went through any ‘initiation or anything of that sort.’ 
When asked how she got her policy, she said: ‘Well, this lady who Mr. Howard 
spoke of, I forgot her name, is the one that did most of the talking to me, and she 
was the one that really wrote me up.’ Witness testified that she then went to a 
physician and was examined, and that the next thing she knew her policy came to 
her; that thereafter she paid Mrs. Fields the necessary dues; that she had never 
attended a meeting of the lodge; that there is no such lodge of this organization in 
Frankford; and that the lady who secured her application was soliciting for the 
defendant society. 

“Plaintiff, testifying in her own behalf, said that she induced her son, the 
deceased, to become a member of her society; that she suggested to Mr. Davis, the 
solicitor or agent, that she wanted her son to take out a certificate because he had 
two little boys dependent upon him; that while talking to Mr. Davis her son came 
across the street, and Mr. Davis then ‘wrote it down in front of Lowry’s, and he 
went straight up to Dr. Kennedy’s office and was examined ;’ that Mr. Davis went 
with him; and that she personally knew that her son, the insured, never was 
initiated in any local council, and that when she talked to Mr. Davis about an 
initiation, he, Davis, got ugly, and that she made no further inquiry. 

“There were four or five other witnesses introduced by plaintiff to show that 
they held certificates in the organization, and that they were never initiated, and 
that no lodge meetings were ever held or attempted to be held during their mem- 
bership. These witnesses, however, applied for membership subsequent to the date 
of the insured’s certificate, and this testimony was admitted over defendant’s 
objection that it was immaterial. 

“This is.a fair résumé of the evidence [in the case]. The defendant made a 
written request of the court to make a finding of facts separate from the conclu- 
sions of law, as authorized by the statute. Same is as follows: 

“Suit on insurance policy for $1,000. 

“Defendant company makes tender of the sum of $160 being one-fifth of 
the face value of the policy less reserve fund as is provided by laws of said com- 
pany, and resists payment of any further sum on account of said policy, and 
urges as a defense that the insured committed suicide on the —— day of ——, 
1919, and that by reason thereof, under the terms of the policy contract sued on, 
plaintiff is not entitled to recover more. 

“*Plaintiff contends that the policy contract is in form and substance a regular, 
old-line policy contract: 

“First, because the compensation, or premium, for said insurance of $1,000 
is a fixed and stipulated amount under the terms of the policy; and the amount 
to be paid at the death®of the insured is fixed and certain. 

“‘Second, that, although the defendant may be organized and incorporated 
under the laws of the state of Kansas as a fraternal beneficiary association, and as 
such duly authorized and licensed to be business in the state of Missouri, the 
record in this case shows that defendant company failed to comply with the laws, 
rules, and requirements of such society or association as conditions precedent to 
its exemption from the general insurance law of Missouri governing and con- 
trolling regular, old-line policy contracts. 

“Tn compliance with the request of defendant for findings of fact herein, the 
court finds the same as follows: 

“*T. That the defendant company, the National Council of the Knights and 
Ladies of Security, was at the time of the issuance of the benefit certificate or policy 
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of insurance sued on in this case and ever since that time has been a corporation 
organized under the laws of the state of Kansas, and has been at all times, both 
prior to the issuance of said policy and ever since, licensed in the state of Missouri 
as a fraternal beneficiary association, and was at the time of said policy and ever 
since duly authorized and empowered to do business in the states of Kansas and 
Missouri as a fraternal beneficiary society, or association that the by-laws of said 
National Council of the Knights and Ladies of Security were offered and admitted 
in evidence and constitute a part of the record in this case; that on the 10th day of 
June, 1915, defendant company issued its policy herein sued on to Earl M. Stark for 
the sum of $1,000; that as compensation, or premium, for paid $1,000 insurance the 
insured paid $50 to be deducted from the face of said policy at death of insured, 
and the additional fixed sum of 90 cents per month, on the 10th day of each succeed- 
ing month, during the life of said policy; that the plaintiff herein is named as 
beneficiary in said policy; that all premiums due on said policy were paid up to 
the death of insured in 1919; that on the 2d day of June, 1919, proof of death of 
the insured was made to defendant company and payment demanded of the face 
value of said policy, to-wit, the sum of $1,000, less the $50 deducted as a part of the 
reserve fund of said company; that insured was not voted on for membership nor 
was he inducted into said order, the National Council of the Knights and Ladies 
of Security, by any initiatory or ritualistic ceremony or service, nor was there any 
meeting, or place of meeting, for the so-called Frankford Council, No. 2651, of said 
defendant company said to be located at Frankford, Mo.; that insurance was only 
verbally solicited by one acting as agent for defendant company when he entered 
upon negotiations for said contract of insurance herein sued on; that he was given 
his policy herein sued on by defendant upon his passing satisfactory physical 
examination made by defendant’s physician and upon the payment of the fixed 
premium as above stated; nor was the insured at any time ever received or inducted 
into any secret, fraternal, or social relation to defendant, the National Council of 
the Knights and Ladies of Security, by any initiatory or ritualistic service or 
ceremony or by receiving or taking any obligation or oath relating or appertaining to 
said fraternal society or association, the National Council of the Knights and 
Ladies of Security, defendant herein, nor was any such ceremony or obligation 
offered or tendered to said insured at any time, thus failing to bring the contract 
herein sued on within the exemptions and privileges of the law relating to fraternal 
beneficiary associations and assessment companies. I further find that the insured 
did not contemplate suicide at the time he applied for said policy of insurance or 
at the time the same was issued to him. I further find that Earl Stark, the insured, 
committed suicide by shooting himself with a revolving pistol on the 21st day of 
April, 1919.’ 

“Defendant assigns as error the court’s holding that the defendant was an old- 
line insurance company and not a fraternal beneficiary society in so far as issuing 
the certificate at bar is concerned, and therefore not entitled to the benefits, privileges, 
and exemptions accorded such societies by the Act of the General Assembly of 
Missouri of March 30, 1911 (now article 15, c. 50, R. S. Mo. 1919), and that the 
court erred, therefore, in denying defendant the right to settle with plaintiff on a 
suicide basis. 

“Our first attention, therefore, is directed to determine whether the findings of 
fact by the court, sitting as a jury, are sustained by substanial evidence. 

“It is well settled that the findings of fact by the trial court in a jury waived law 
case are attended on appeal with the same presumptions of verity which clothe the 
verdict of a jury, and such finding will not be disturbed if sdfme is supported by any 
substantial evidence whatever. And where the evidence adduced is such that reason- 
able men may draw more than one inference, or the evidence reasonably tends to 
sustain the finding made, such finding is absolutely conclusive upon the Appellate 
Court, and should not be interfered with. Such, in effect, is the language of Judge 
Faris, In re Lankford Estate, 272 Mo. 1, 197 S. W. 147. 

“We have examined the record and find that there is abundant competent 
evidence to sustain the findings of fact made by the trial judge in all matters therein 
specified, except the finding that Earl M. Stark, at the time of receiving the certificate, 
paid $50. The $50 contemplated by the court in this finding, it is very clear, was 
to be deducted from the policy when same became due upon the death of the insured. 
In all other matters we think the court in its findings was well supported by the 
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evidence. It is definitely established that the insured was not voted on for member- 
ship, or inducted into the order of the defendant society by any kind of initiation 
or ritualistic ceremony, and that the society had no meeting place and no meetings 
for the so-called local lodge; that the insurance was verbally solicited by an agent 
of the defendant; that the insured was given a policy upon his signing an application 
and passing satisfactory physical examination made by a physician of the defendant 
and upon the payment of a certain premium; that the insured was never required 
to take an obligation or oath in such fraternal order. It also appears that no such 
ceremony or obligation was offered or tendered at any time to the insured. We 
think the court was correct in holding, in so far as this certificate is concerned, that 
this defendant failed to bring itself. within the exemptions and privileges of the 
law relating to fraternal beneficiary associations. There is no showing that the 
insured contemplated suicide at the time he applied for the policy, and, though 
committing suicide within five years from the issuance of the policy, plaintiff is 
entitled to recover the face of the policy, and the trial court committed no error 
in so holding. 

“We have before us the application, the by-laws and the constitution of the 
defendant society, and all, of course, provide that suicide of the insured within 
five years of the delivery of the certificate shall entitle the beneficiary to only one- 
fifth of the amount of the certificate, less certain deductions for a reserve fund. 
And it is true that the laws of the defendant society provide that the national 
council shall not be bound by knowledge of or notice to officers or members of 
local councils, and that the officers of the society and officers of the local councils 
are not authorized to waive any provisions of the by-laws of the society ‘which 
relate to the contract between the member and the medical examiner, as provided 
for in the laws relating to society, whether the same be now in force or hereafter 
enacted.’ And, further, that neither shall any knowledge or information obtained by 
any subordinate council or officer or member thereof, or by or to any other person, 
be held to be or construed to be, the knowledge or notice to the national council, or 
the officers thereof, until after said information or notice be given in writing to the 
national secretary of the order. Defendant’s counsel insistently rely upon section 
6418, R. S. 1919. This statute is as follows: 

“*The constitution and laws of the society may provide that no subordinate 
body, nor any of its subordinate officers or members, shall have the power or 
authority to waive any of the provisions of the laws and constitution of the society, 
and the same shall be binding on the society and each and every member thereof 
and on all beneficiaries of members.’ 

“However, as we understand this case, we are not concerned with the question 
of waiver by the local organization of any of the requirements of the contract 
entered into, nor, indeed, any waiver by local officers of anything required by the 
constitution and laws of the society. Our statute law demands certain requirements 
of fraternal beneficiary associations when such society seeks the benefits and privileges 
accorded same under our law, and one requirement is that a lodge’ system shall 
be maintained (section 6399, R. S. 1919) ; that the members shall be elected, initiated, 
and admitted in such lodges under the rules of the lodge; and that there shall be a 
prescribed ritualistic ceremony and regular and stated meetings of such local lodges. 

“It appears from the facts and circumstances set out in this record that the 
defendant society, through certain agents or deputies, though there is no direct proof 
that these agents and deputies came with authority from the head office, came to 
Frankford and acted for the head office, and it is a fact that these agents not 
connected with the local lodge came to this territory and solicited insurance, receiv- 
ing this insured as an applicant on the street and then immediately took him to the 
doctor’s office and had him examined. Without anything further being done or at- 
tempted to be done, the applicant, upon the payment of the premium, received this 
policy. From the testimony of the financier who received the payments on the certifi- 
cate for the defendant company, it appears that she wrote several times that no lodge 
system was being maintained at Frankford, and she also testified that the home office 
knew that this requirement was not being complied with. Under such state of facts 
we think the court very correctly held that this defendant was not entitled, so far as 
his certificate was concerned, to be treated as a fraternal beneficiary association. 
Hiatt v. Fraternal Home, 99 Mo. App. 105, 72 S. W. 463; Young v. Railway Mail 
Ass’n, 126 Mo. App. 325, 103 S. W. 557; Porter v. Loyal Americans, 180 Mo. App. 
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538, loc. cit. 543, 167 S. W. 578, and other cases there cited; Thompson v. Modern 
Brotherhood of America, 189 Mo. App. 15, 176, S. W. 506. 

“But defendant’s counsel argue that such conclusion creates the anomalous 
situation of holding that the defendant society, admittedly a fraternal beneficiary 
association elsewhere, is not a fraternal society in so far as the policies at Frankford 
are concerned. We do not understand that the compliance elsewhere in this state 
of the defendant society with our laws in any wise affects the contract sued upon 
here. The court in this case is called upon to determine whether the defendant, so 
far as this contract is concerned, is entitled to the exemptions and the benefits of such 
laws. We are of the opinion that, so far as this certificate is concerned, same must 
be treated as a regular life insurance policy. No protection can be had by the 
defendant in this case under the nonwaiver clause of its constitution and by-laws 
or under the statute above cited. Counsel for defendant argue that in the report of 
Mrs. Fields, the financier, there was a column to indicate the initiation of members 
for the month of June, 1915, and that it was noted that the insured was initiated 
June 15, 1915. The application is dated June 6, 1915, at which time the insured 
applied and was examined. The certificate is dated June 10, 1915, and according to 
Mrs. Fields she was directed by the deputy to note in her report the date such policy 
came back and was delivered to the member as the date of initiation, which she did. 

“Not even a pretense was made by the defendant to follow the groove cut out 
by our law for fraternal societies. Certainly a substantial compliance with our laws 
is necessary. The certificate was either no contract of insurance at all, or it was a 
regular life insurance policy. The holding of this court is that the trial court, in 
its findings of facts, is well supported by the evidence, and that the court correctly 
applied the law to such facts. 

“Judgment affirmed.” 

[1] I. The Court of Appeals was right in holding there was no evidence tending 
to show insured paid $50 at the time of receiving his policy. The net result of the 
deduction provided for was to make the benefit certificate one for $950. Nor is 
there any force in the: suggestion made here by counsel that the provision for 12 
monthly payments per year converts the benefit certificate into something else, to 
wit, an old-line or stipulated premium policy. Under our law (section 6406, R. S. 
1919) no domestic fraternal beneficiary society can be incorporated, or foreign 
society admitted, unless it does make provision for “stated periodical contributions 
sufficient to provide for meeting the mortuary obligations contracted, when valued” 
in a prescribed way, and (section 6421, R. S. 1919), the stated payments are not 
fixed in character; if they fall short of affording the statutory security, they not 
only may but must be increased. See sections 6422, 6423, R. S. 1919. 

[2] II. It is established for the purposes of this case that relator is duly 
incorporated in Kansas and duly admitted to and doing business in Missouri as a 
fraternal beneficiary association. The statutory definition (section 6398, R. S. 1919) 
of such society is: 

“Any corporation, society, order or voluntary association, without capital stock, 
organized and carried on solely for the mutual benefit of its members and their 
beneficiaries, and not for profit, and having a lodge system with ritualistic form of 
work and representative form of government, and which shall make provision for 
the payment of benefits in accordance with section 6402, is hereby declared to be a 
fraternal benefit society.” 

It is not held by the Court of Appeals that relator failed in any of these par- 
ticulars, unless it is meant to be held that, so far as concerns Stark’s certificate and 
those like it, there was no provision for or, at least, no actual “lodge system with 
ritualistic form of work.” 

III. The statute specifically defines what is required by our law to constitute 
“operating on the lodge system.” Section 6399, R. S. 1919, provides: 

“Any society having a supreme governing or legislative body and subordinate 
lodges, or branches by whatever name known, into which members shall be elected, 
initiated and admitted in accordance with its constitution, laws, rules, regulations, and 
prescribed ritualitic ceremonies, which subordinate lodges or branches shall be required 
by the laws of such society to hold regular or stated meetings at least once in each 
month, shall be deemed to be operating on the lodge system.” 

That relator was complying with these provisions is proved by its certificate of 
admission (section 6413, R. S. 1919), and proof that it had more than 2,500 active 
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subordinate lodges in operation, against none of which, excepting that at Frank- 
ford, is there any evidence or claim that it did not proceed in full accord with the 
statute and the requirements of its supreme lodge. The society had a representative 
form of government, provided by its constitution, composed, elected, and operating in 
accordance with section 6400, R. S. 1919. 

The relator was, then, a duly admitted fraternal beneficiary society which was 
organized and admitted in full compliance with the requirements of our law. If 
nothing else had appeared, it would be conceded by all that it would be exempt 
from the general insurance law provisions (section 6401, R. S. 1919), and that the 
certificate provision for payment of only one-fifth of the face in case of suicide 
would be effective and applicable to this case. What is held to take Stark’s cer- 
tificate out of this exemption and entitle his beneficiary to recover the face of the 
certificate is that— 

“The defendant society, through certain agents or deputies, though there is no 
direct proof that these agents and deputies came with authority from the head 
office, came to Frankford and acted for the head office; and it is a fact that these 
agents not connected with the local lodge came to this territory and solicited insur- 
ance, received this insured as an applicant on the street, immediately took him to 
the doctor’s office and had him examined, and without anything further being done, 
or attempted to be done, the applicant upon the payment of the premium, received 
this policy. From the testimony of the financier who received the payments on the 
certificate for the defendant company it appears that she wrote several times that 
no lodge system was being maintained at Frankford, and she also testified that the 
home office knew that this requirement was not being complied with.” 

The mention of the activities of the “agents and deputies” who came to Frank- 
ford and in soliciting insurance “acted for the head office” adds nothing to the 
case. The solicitation, application, and examination of the applicant lawfully could 
and usually does precede his initiation and have no necessary connection with it that 
affects this case. The fact that these agents “received the insured as an applicant on 
the street” has no bearing on the question decided. The facts which underlie the 
court’s ruling are simply that the Frankford lodge ceased to hold lodge meetings; 
that Stark was not given a ritualistic initiation into the order; but that he merely 
applied for membership, was examined by the lodge physician, and, after his 
application, accompanied by a report of the medical examination, and one by the 
“financier” affirming that he had been initiated, had been received and approved 
and a benefit certificate issued and sent to the “financier,” she delivered it to him, 
on payment of the sum then due, without further ado, though he had never been 
voted on or elected to membership. 

The statement by the Court of Appeals that the “financier” wrote “several times 
that no lodge system was being maintained at Frankford, and that she also testified 
that the home office knew that this requirement was not being complied with,” has 
no specific foundation in the finding of facts made by the trial court. 

V. On the facts stated the Court of Appeals held that relator “was not entitled, 
so far as this certificate was concerned, to be treated as a fraternal beneficiary 
association,” and cites several decisions, which follow: 

In Hiatt v. Fraternal Home, 99 Mo. App. loc. cit. 114, 115, 72 S. W. 463, Scott, 
a deputy organizer, managed to procure the necessary countersigning of a benefit 
certificate by local lodge offices after the death of Hiatt, who had applied for 
membership but had never been initiated into the lodge. There had been no 
delivery ofthe certificate during Hiatt’s life. It was held that he had never 
become a member and no certificate could lawfully issue to him, and that the 
certificate was not countersigned and, for that reason, also ineffective. 

In Porter v. Loyal Americans, 180 Mo. App. loc. cit. 544, 167 S. W. 578, 579, 
et seq., Porter died before initiation and before he received a certificate It was 
held that he was an “outsider, a non-member, and an assessment paid by such 
a person or a benefit paid to him is a course of dealing beyond the power given by 
law to such associations. It is a condition precedent that is necessary to give 
life to the beneficiary certificate. The following cases hold that there must be an 
initiation to create liability” (citing many decisions): The court then held there 
was no estoppel and affirmed a judgment for the society. : 

In Thompson v. Modern Brotherhood of America, 189 Mo. App. loc. cit. 18, 
176 S. W. 506 et seq., it was held the trial court was justified in finding the society 
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had, for a long time, with full knowledge, accepted dues from one in an occupation 
proscribed by the by-laws, and was thereby estopped to claim a forfeiture on the 
ground of insured’s entrance into the prohibited business. 

In Young v. Railway Mail. Association, 126 Mo. App. loc. cit. 33Z, 103 S. W. 
557, 558, et seq., it was held that facts showed the association did not purport to be 
a fraternal beneficiary association. The court said: 

“It is shown by the evidence that defendant had no initiatory ceremony, and 
no ritualistic form of work; that the members were admitted into the association 
by simply paying the required amount of dues. The defendant association is there- 
fore not a fraternal benefit association, within the provisions of the act of March 
8, 1897, but is a straight-out accident insurance company.” 

With the greatest respect to our brethren of the Court of Appeals, it does not 
clearly appear that the cases cited justify the conclusion reached. Relator is a 
fraternal beneficiary society. That is established in this case. The Railway Mail 
Association was not, in any sense, such a society. That was all that was held with 
respect to it which is connected with any phase of this case. The Modern Brother- 
hood of America admitted and insured one who was lawfully admissible and 
insurable. Thereafter he entered a proscribed occupation. With knowledge, the 
society continued regularly to accept his payments, and was held to be thereby 
estopped to deny him membership on the ground that his occupation was what it 
was. There is no question about Stark’s eligibility. In the two other cases it was 
held the certificate holder had never been initiated, and therefore it was held they 
could not lawfully be insured by the society. If this applies to Stark, his cer- 
tificate is a nullity, and the action must fail for that reason. In fact, it seems to 
us that the taking of his payments would estop the society to set up his want 
of initiation. If this is true, it would, by reason of the estoppel, put Stark 
into the society for insurance purposes. It would entitle his beneficiary to claim 
under his certificate despite the want of initiation. Such estoppel would merely 
preclude the society from denying his membership. When this was enforced against 
the society, the case would stand with Stark shown to be a member because the 
society had put itself in a position such that the courts would not permit it to 
deny his membership for the purpose of defeating his claim. He would then stand 
as a member of the society in possession of a benefit certificate, and his beneficiary 
would be entitled to whatever his certificate, as a.member of the society in good 
standing, gave her, and nothing more. 

Of course, if a fraternal beneficiary society is not in fact such a society, and 
is not constituted as such an organization, but practices fraud upon our state and 
its laws, other questions would arise, and state authorities doubtless would be 
concerned about the matter. There is no showing of this kind in this case. The 
simple failure of the society in the case of one person, or several persons, to 
require initiation, or, in the case of one local lodge out of 2,600, to compel the 
local members to hold meetings, does not present that feature. In fact, the statute 
is satisfied, according to its terms, if “the subordinate lodges or branches shall be 
required by the laws of such society to hold regular or stated meetings at least once 
in each month.” The laws of relator contained that requirement. The society is a 
mutual organization, not organized for profit, which elects its own chief officers, 
and the statute does not denounce any penalty in case the supreme lodge does not 
or cannot compel every subordinate lodge to hold a meeting each month. Nor do 
we think a court has power to affix to such an omission on the part of a single 
lodge the penalty sought in this case as a means of increasing the amount due the 
beneficiary of a society member who is a member by estoppel, if-at all, and thereby 
penalize every member of this fraternal organization and enable the members of any 
local lodge to change their fraternal beneficiary certificates into old-line insurance 
policies by the simple device of ceasing to hold meetings of their lodge, and, 
nevertheless, escape such increased liability with respect to their obligations to 
members of such lodges as shall meet regularly. 

There are cases holding that a foreign fraternal benefit society which writes 
certificates here without having been regularly admitted cannot claim exemption 
from our general insurance laws. That does not affect the question here. Such 
admission is a condition precedent to such exemption. Relator was regularly admitted. 
There are other decisions which hold that a certificate in which one is named as 
beneficiary who is not eligible as such under our law, though eligible under the law 
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of the state of the society origin, is not exempt from the general insurance law. 
That is not this case. Nor is the principle applicable. The reason for the ruling 
has no relevance to the question presented to the Court of Appeals. Nor did that 
court cite any of these cases in support of its ruling. 

[3] VI. The question in this case is whether the ruling made conflicts with 
decisions of this court. It must be kept in mind that the fraternal beneficiary society 
law is a part of every certificate holder’s contract, and by that law the society’s 
constitution and by-laws, charter, and articles of associations, and amendments 
thereof are part of that contract. By the law and the contract the society is exempt 
from the general insurance law, and any ruling which makes a society, when moving 
within its legal sphere, subject to the general law conflicts with decisions of this 
court. State ex rel. v. Reynolds, 287 Mo. loc. cit. 172, 229 S. W. 1057 et seq. 
To apply the general law respecting the suicide of the insured to a fraternal 
beneficiary society conflicts with decisions on that particular question. Tice v. 
Knights of Pythias, 204 Mo. loc. cit. 354, 355, 102 5. W. 1013. In addition, to 
apply a rule to this case which would necessarily view the society as having forfeited 
. its character as a fraternal beneficiary society because it issued a certificate to one 
or several uninitiated persons, and one lodge out of 2,600 failed to hold regular 
meetings, is to give these things undue weight, to give a few insured non-members, 
in by estoppel, if at all, a gross advantage over those insured in the statutory 
way, reward the negligence of a local lodge and those connected with it, mulct 
all others with an expense out of proportion to any benefit their certificates secured 
them, give the fact of uninitiation an illogical effect, and that by a technical con- 
struction of the law and the certificate of a character this court has disapproved. 
Armstrong v. Modern Brotherhood, 245 Mo. loc. cit. 160, 149 S. W. 459 et seq. 

In view of these considerations, this record ought to be quashed. 

All concur, except Walker and Woodson, JJ., who dissent. 


DICKEY vy. SUPREME TRIBE OF BEN HUR. (No. 3625.) 
(Springfield Court of Appeals. Missouri. aw 6, 1925.) 
269 Southwestern Reporter. 

1. EVIDENCE—STATEMENT IN PROOF OF DEATH HELD OVERCOME 

BY PAROL TESTIMONY OF BENEFICIARY 

Binding force of beneficiary’s statement in death proofs that suicide was cause 
of insured’s death held overcome by beneficiary's oral explanation of circumstances 
under which she signed statement. 


(For other cases see Evidence, Dec. Dig. § 265[14].) 


2. EVIDENCE—ALL STATEMENTS AND AFFIDAVITS INCLUDED IN 
PROOFS OF DEATH FURNISHED BY BENEFICIARY ARE ADMIS- 
SIBLE AGAINST BENEFICIARY AS ADMISSIONS. 

All statements and affidavits included in proofs of death furnished by beneficiary 
to insurer are admissable against beneficiary as admissions of truth of statements 
therein contained. 

(For other cases see Evidence, Dec. Dig. § 215[1].) 

3. EVIDENCE—INSURER SEEKING INTRODUCTION OF DOCTOR’S 
AFFIDAVIT AS TO CAUSE OF DEATH HELD REQUIRED TO LAY 
PROPER FOUNDATION SHOWING BENEFICIARY FURNISHED 
AFFIDAVIT. 

Insurer, seeking to introduce doctor’s affidavit as to cause of insured’s death, 
held required to lay proper foundation by making at least a prima facie showing 
that the beneficiary furnished the affidavit. 

(For other cases see Evidence, Dec. Dig. § 256.) 


Appeal from Circuit Court, Dunklin County; W. S. C. Walker, Judge. 

Action by Mozelle E. Dickey against the Supreme Tribe of Ben Hur. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Hugh B. Pankey and Hal T. McHaney, both of Kennett, for appellant. 

Smith & Zimmerman, of Kennett, for respondent. 

Batey, J. This lawsuit is founded on a benefit certificate issued by appellant 
and in which respondent is named as beneficiary. In a trial by jury verdict was for 
plaintiff for the full amount of the policy and interest, and defendant appealed. This 
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case is before this court for the second time, having been reversed and remanded on 
a previous appeal by defendant for error in one of plaintiff’s instructions. 253 S. W. 
417. 

The Supreme Tribe of Ben Hur is admittedly a fraternal beneficiary association 
duly organized and incorporated under the laws of Indiana, and as such was licensed 
by the state of Missouri to do business in this state. Plaintiff in her petition alleged 
that defendant, on or about March 17, 1919, issued to Lucy E. Walker, deceased, its 
benefit certificate of insurance in the sum of $1,000; that plaintiff, a daughter of the 
insured, is the beneficiary in said certificate ; that Lucy E. Walker died April 10, 1922; 
that plaintiff furnished all proofs of death required, and prays judgment for the full 
amount of the policy. Defendant, as a defense, pleaded that insured committed 
suicide within five years and over three years after the issuance of the certificate, 
and under the terms thereof was enttitled to one-fifth the amount of the certificate, 
a proper tender of which amount was made. A further defense that the policy was 
void when issued seems to have been abandoned. 


[1] In its assignment of errors appellant urges, first, that its demurrer to the 
evidence should have been sustained because plaintiff admitted she signed the affidavit 
(in the proof of death submitted by her) in which she stated insured committed 
suicide. This particular point was raised on the former appeal of this case, and 
under the same pleadings and almost identically the same state of facts we held the 
binding force of the statement in the death proofs was taken away by plaintiff's 
explanation of the circumstances under which she signed such statement. Dickey v. 
Supreme Tribe of Ben Hur (Mo. App.) 253 S. W. 417. 


Plaintiff had no personal knowledge as to how the insured met her death; she 
explained that she gave the cause of death as “suicide” in the proofs of death sub- 
mitted by her, because she relied on a statement of the attending physician, Dr. 
Gossage, that it would make no difference and the company would have to pay any- 
way. In this she is corroborated by Dr. Gossage. We find nothing in the record 
which would justify this court in changing its former opinion on this point, and 
therefore hold against appellant on its first assignment of error. 


[2] Appellant strongly urges as a second assignment of error that the court 
erred in excluding the affidavit of Dr. W. L. Gossage as to the cause of death. 
There were two affidavits made by Dr. Gossage in relation to the death of the insured. 
The first affidavit was included in the original proofs of death submitted by plaintiff, 
and bears date April 22, 1922. All the original proofs of death, including this par- 
ticular affidavit, were admitted in evidence. The second affidavit above referred to 
was made by Dr. Gossage on the 27th day of May, 1922. The action of the trial 
court in excluding the latter affidavit is the alleged error of which appellant com- 
plains. The rule is well established that all statements and affidavits included in the 
proofs of death which may be furnished by the beneficiary in a life insurance policy 
to the insurer are admissable in evidence against such beneficiary as admissions of 
the truth of the statements therein contained. Stephens v. Metropolitan Life Insur- 
ance Co., 190 Mo. App. 673, 176 S. W. 253; Hicks v. Metropolitan Life Insurance Co. 
196 Mo. App. 162, 190 S. W. 661; Beard v. Royal Neighbors, 53 Or. 102, 99 P. 83, 
19 L. R. A. (N. S.) 798, 17 Ann. Cas. 1199. 

[3] The affidavit in question was evidently not a part of the original proofs of 
death furnished by plaintiff to the defendant society, as it was made five weeks later 
and not offered in evidence with the original proofs of death. This circumstance, 
however, would afford no reason for excluding the affidavit if, in fact, the second 
affidavit made by the doctor was produced by plaintiff and furnished the defendant 
society, in compliance with its rules requiring an additional affidavit in all cases of a 
sudden death. It would then become as much a part of the proofs of death furnished 
by plaintiff as any affidavit or statement contained in the first proofs procured at an 
earlier date, and therefore admissible in evidence against plaintiff as an admission of 
the facts therein set forth. But a careful reading of the record does not disclose 
whether this particular affidavit was furnished by plaintiff or procured by defendant. 
It was the duty of defendant to lay a proper foundation for the introduction of such 
evidence by making at least prima facie proof that the affidavit was furnished by 
plaintiff. Enyeart v. Peterson, 184 Mo. App. 519, 170 S. W. 458. 

[4] The record further discloses that Dr. Gossage testified fully on behalf of, 
appellant as to his understanding of the cause of death of the insured. Under such 
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state of facts we find the trial court justified in excluding the affidavit offered in 
evidence. 

[5, 6] Appellant further assigns as error the action of the trial court in exclud- 
ing testimony of W. L. Gossage, who attended the insured, Lucy E. Walker, deceased, 
in her last illness, relative to statements she made to him concerning what she had 
taken causing her death, which statements were “interpreted” by some one standing 
nearby. On this point Dr. Gossage, in the absence of the jury, made the following 
statement in response to a question by appellant’s attorney : 

“I asked what she had taken, and I couldn’t understand what she said; it seemed 
she was trying to talk, and some member of the family, I suppose it was, I don’t know, 
said that she said ‘Merry War Lye’; that’s my recollection.” 

He further stated that he thought Mrs. Dickey (the plaintiff) was present, but 
was not positive, and that he did not know who made the remark. We are unable to 
find any statement in the testimony to the effect that the deceased, Mrs. Walker, 
indicated by nod, sign, or otherwise that such interpretation of what she may have 
said or tried to say in reply to the doctor’s question was correct. 

Applicant urges that this evidence is admissible as a statefnent made by decedent 
against her interest. If such testimony could be accepted as a statement made by 
deceased, such contention would be tenable. But we believe the testimony as offered 
was purely hearsay. It is true, a conversation between two persons may be carried 
on through the medium of an interpreter, and, if such mode of communication is 
adopted, it may properly become testimony in the case. “Either party, or a third 
person, who hears the conversation, may testify to it as he understands it, although 
for his understanding of what was said by one of the parties he is dependent on the 
interpretation, which was a part of the conversation. The fact that the conversation 
was had through an interpreter affects the weight, but not the competency of the 
evidence.” 22 C. J. 301; 10 R. C. L. 930; Com. v. Vose, 157 Mass. 393, 32 N. E. 
355, 37.L..R. A. :8i5. 

In Miller v. Lathrop, 50 Minn. 91, 52 N. W. 274, the rule is thus stated: 

“When two persons voluntarily agree upon a third to act as interpreter between 
them, the latter is to be regarded as the agent of each to translate and communicate 
what he says to the other, so that such other has a right to rely on the communica- 
tion so made to him.” 

All the authorities on this proposition seem to hold a conversation carried on 
through the medium of an interpreter may be related in evidence only when such 
method of conversing was, in some manner, voluntarily adopted by the parties. It 
could hardly be said that one, at the very point of death, had adopted the interpreta- 
tion of some person standing nearby as to what she may have said so inarticulately 
that the physician, who had propounded the question she possibly was attempting to 
answer, was unable to understand. We believe the testimony of the physician as to 
what some person, unidentified, said the deceased said in reply to his question was 
purely hearsay and properly excluded. 

Perceiving no error, the judgment is affirmed. 

All concur. 


DALEY et al v. METROPOLITAN LIFE INS. CO. 
(Supreme Court of New. Hampshire, Hillsborough. Jan. 26, 1925.) 
128 Atlantic Reporter, 531. 
1. INSURANCE—TEST IN DETERMINING APPARENT WAIVER OF 

PAYMENT OF PREMIUMS STATED. 

To determine apparent as distinguished from an actual waiver by an insurance 
company of timely payment of premiums, test is whether insurer’s course of dealing 
is such as to induce a reasonable belief on insured’s part of a waiver in fact. 

(For other cases see Insurance, Dec. Dig. § 388[4].) 

3. INSURANCE—FACTS HELD NOT TO SHOW WAIVER OR ESTOPPEL 


TO DENY WAIVER OF FORFEITURE FOR NONPAYMENT OF 
PREMIUMS. 


Where insurer authorized its agents to collect premiums on policies in one sum, 
when not over 13 weeks in arrears, held that evidence of acceptance by insurer of 
premiums within such limit was insufficient to show a waiver, or estoppel to deny 
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waiver, on part of insurer of forfeiture for nonpayment of premiums after expira- 
tion of 13 weeks. 


For other cases see Insurance, Dec. Dig. § 388[3].) 


5. INSURANCE—TESTIMONY TENDING TO CONTRADICT ALLEGED 
PAYMENT OF PREMIUM BY ANTICIPATION UNDER ARRANGE- 
MENT WITH INSURER’S AGENT ADMISSIBLE. 

In action on insurance policy, in which plaintiff claimed payment of premium by 
anticipation through an arrangement with agent of insurer, evidence offered by in- 
surer that alleged arrangement was contrary to practice of insurer and would not be 
permitted was relevant and should have been admitted, as it furnished the reason from 
which it might be inferred that arrangement did not take place. 

(For other cases see Insurance, Dec. Dig. § 654%.) 


Transferred from Superior Court, Hillsborough County; Kivel, Judge. 

Assumpsit by Esther Daley and others against the Metropolitan Life Insurance 
Company for proceeds of a policy insuring the life of Margaret Daley. Verdict for 
plaintiffs. Transferred on exceptions to a denial of a directed verdict. Exceptions 
sustained, and verdict set aside. 

Assumpsit for the proceeds of a policy insuring the life of Margaret Daley. 
Trial by jury, and verdict for plaintiffs. The policy, issued in 1913, provided for 
the payment of weekly premiums of 40 cents, with “a grace of four weeks” to be 
“granted for the payment of every -premium after the first, during which time” the 
policy was to continue in force. It also provided for a revival after forfeiture for 
nonpayment of premiums, upon payment of all arrears and proof of good health. 
After the policy was issued, the defendant authorized its agents to collect premiums 
in one sum when not over 13 weeks in arrears. The last premium was paid Monday, 
June 28, 1920, and Margaret died Monday, October 11, 1920. Premiums were paid 
several times and accepted when from 4 to 8 weeks overdue. A tender of payment of 
premiums in arrears 2 days before Margaret died made in her behalf was refused. 
An agent of the defendant testified that 2 or 3 weeks before she died he tried to get 
her to pay the overdue premiums; that she then said she was unable to pay but 
would do so later, and that he explained to her that the policy was “out of benefit” 
by feason of her nonpayment of premiums. Transferred on exceptions to the denial 
of a directed verdict on the issue of waiver, exclusion of evidence, argument, and 
charge. 

Banigan & Banigan and Edward W. Banigan, all of Manchester, for plaintiffs. 

Branch & Branch and Frederick W. Branch, all of Manchester, for defendant. 

Aten, J. [1] The policy by its terms would have become forfeited for non- 
payment of premiums 4 weeks after June 28, 1920, but for the extension of the grace 
period to 13 weeks, which kept it in force until September 27. It is conceded that 
the tender of October 9, could not operate to reinstate the policy under the revival 
clause, since the insured’s condition at that time precluded compliance with the re- 
quiment of proof of good health. The tender was therefore too late unless there was 
a waiver of the time limit, and the exception relative to a directed verdict presents 
the question whether there was evidence of such a waiver. There was no waiver in 
the sense that the defendant intentionally reliquished its rights, and strictly, the 
question is of estoppel to deny a waiver. 

“The doctrine of waiver as asserted against insurance companies to avo'd the 
strict enforcement of conditions contained in their policies, is only another name for 
the doctrine of estoppel.” Appleton v. Insurance Co., 59 N. H. 541, 545 (47 Am. 
Rep. 220). 

To determine an apparent as thus distinguished from an actual waiver, the test is 
whether the insurer’s course of dealing is such as to induce a reasonable belief on 
the plaintiff's part of a waiver in fact. Appleton v. Insurance Co., supra; Dunn v. 
Insurance Co., 69 N. H. 224, 39 A. 1075; Lally v. Insurance Co., 75 N.H. 188, 72 A. 
208; Langlois v. Association, 79 N. H. 264, 108 A. 289. 

_ [2] The eight-occasions during the life of the policy when premiums 4 to 8 weeks 
m arrears were paid and accepted, were applications of the 13-weeks extension, and 
could induce no reasonable belief that the forfeiture was thereby postponed beyond 
the extension. These payments were within the established limit by a substantial 
margin of time, and carried no implication either that there was no limit or that it 
was somewhere beyond the limit established. A waiver either by words or conduct 
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does not extend beyond their fair meaning. The 4 weeks of grace given by the 
policy defined the limit, and the extension to 13 weeks defined the limit of the ex- 
tension. A waiver up to a certain mark waives nothing beyond it, and the extreme 
period allowed imported no allowance of even greater extremes. 

Whether the insured knew of the 13-week extension is problematical. Neither 
the overdue payments made, nor the testimony about the agent’s talk with her two or 
three weeks before she died, nor the tender just before she died throw more than 
equivocal light on her understanding. If she did not know about it, the acceptance of 
the overdue payments made fairly implied no waiver of a lapse when ‘the payments 
were almost 15 weeks in arrears. If she did know of it, then there is nothing to 
show she might exceed the extension, since all of the overdue payments were within it. 

In Lally v. Insurance Co., supra, the period of nonpayment was not longer than 
any previous period in which payments had been waived. In Dunn v. Insurance Co., 
supra, the period was less than the time the waiver gave, and in Langlois v. Associa- 
tion, supra, the waiver was always of a definite period never exceeded. 

The testimony of the talk between the insured and an agent 2 or 3 weeks before 
she died referred to a time antedating the expiration of the 13-weeks extension period. 
Only a summary of the testimony is transferred. According to it; she was told in 
effect she must pay then to keep the policy in force. Telling her it was not too 
late then was not telling her it would not be 2 or 3 weeks later, regardless of the 
warning testified to as given her. The testimony would seem to indicate adherence 
to, rather than a waiver of, the limit of the extension period. 

But if any inference of its purport may be made other than that she was told 
it would be too late if she did not then pay, there is nothing to show any implied or 
apparent authority of the agent to waive the 13-week extension. No waiver 
beyond the authorized limit had previously been given, and the defendant had done 
nothing which would reasonably give the insured to think the agent had authority 
to give her as much time as she took. Even if it be assumed she could be found 
ignorant of the extension limit, the authority to waive as disclosed by the acceptance 
of premiums not over eight weeks overdue furnished no evidence of authority to 
waive for nearly twice as long. Acceptance of premiums eight weeks overdue was 
no more an indicationyof the agent’s authority to waive for a longer period than it 
was of the defendant’s consent to such a waiver. 

In Dunn v. Insurance Co., supra, evidence both of the agent’s actual and apparent 
authority to waive the time limit for paying premiums for a brief period appeared 
from the course of dealing and other conduct of the defendant; and therein it 
materially differs from the case here where such evidence is not to be found. 

[3] The evidence therefore has no tendency to show any conduct chargeable to 
the defendant which would reasonably induce any one in the insured’s place to think 
the policy might continue in force for 15 weeks lacking two days without paying 
any premiums. The defendant at all times kept within the limits it set up, and 
indicated no purpose or consent to disregard them. It did nothing entitling the 
insured to believe it waived the limitation. There is nothing which shows any 
waiver or estoppel to deny waiver. See Tasker v. Insurance Co., 59 N. H. 438, 445; 
Kilgore v. Association, 78 N. H. 498, 102 A. 344. 

[4] While the charge correctly stated the rule of law, it was erroneous because 
it authorized the jury to make a finding not based on any evidence which would 
sustain it. The defendant was entitled, in place of the instruction given, to one 
that no waiver of the lapse under consideration was to be found. Since it is un- 
certain whether the verdict was based on an improper finding of waiver or on a 
finding that payment of the premitum had been made by anticipation, it must be set 
aside. When a rule given to the jury for a decision of the case is inapplicable 
upon the evidence, the verdict is not to be sustained if it may have been rendered 
in pursuance of such an instruction. Moody v. Perley, 78 N. H. 17, 95 A. 1047. 

Besides the claim of waiver, the plaintiffs claimed payment of the premiums up 
to the decedent’s death by anticipation, through an arrangement alleged to have been 
made nearly four years’ prior to her death, by which policies on the lives of two 
of her minor children were canceled, with a continuance of payment of the premiums 
thereon, so as to create a sinking fund out of which the premiums on her own 
policy might be paid on occasions when her regular payments might be interrupted. 
It was alleged the arrangement was made with an agent of the defendant who 
collected premiums. 
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[5] In disproof of such an arrangement the defendant offered evidence, which 
was excluded subject to exception, that it would not have permitted the arrangement. 
The evidence was relevant, and should have been admitted. That the alleged arrange- 
ment was contrary to the practice of the defendant and would not be permitted 
clearly tended to show it was not made. It furnished a reason from which it might 
be inferred the transaction did not take place. 

[6] The fact that an alleged transaction is a departure from custom or rules 
may be shown in denial of it. 

“When there is a question whether a particular act was done, the existence of 
any course of office or business, according to which it naturally would have been 
~ oe a relevant fact.” State v. Shaw, 58 N. H. 73; Hall v. Brown, 58 N. H. 
ou . 

“It has repeatedly been held in this state that such evidence (of custom) is 
competent, upon the ground that ‘a person is more likely to do or not to do a thing, 
or to do it or not to do it in a particular way, as he is in the habit of doing or 
not doing it.’ State v. Railroad, 52 N. H. 528, 549, 550.” Davis v. Railroad, 68 
N. H. 247, 248, 249, 44 A. 388, 389. 

In Wright v. Davis, 72 N. H. 448, 57 A. 335, it was held on the issue whether 
a promissory note was given for a loan that the maker’s bank accounts at the time 
of giving the note were relevant and competent evidence in disproof of the loan. 

[7] If it be assumed the evidence was excluded because deemed remote 
(Boulanger v. McQuesten, 79 N. H. 175, 106 A. 492; Kier v. Parks, 79 N. H. 
67, 104 A. 158), yet the exception was well taken. While such evidence may be 
subject to exclusion for remoteness (Fuller v. Railroad, 78 N. H. 366, 369, 100 
A. 546), or because the facts relating to a transaction are fully shown or described 
by direct evidence (Bourassa v. Railway, 75 N. H. 359, 74 A. 590; State v. Currier, 
79 N. H. 171, 106 A. 491), yet when it appears the evidence cannot be considered 
remote, it is to be admitted. While the question of remoteness is one of fact and 
discretion (Kier v. Parks, supra; State v. Small, 78 N. H. 525, 529, 102 A. 883), 
the finding is nevertheless ‘subject to exception on the inquiry whether it could have 
been properly made. 

[8] When relevant evidence, though collateral, has such force and weight as 
necessarily to be of aid to the trier, it is necessarily admissible. Calling it remote 
does not make it so. Remoteness involves unimportance, and if evidence has such 
impressive force that reasonable men would all agree it is important, it cannot be 
found to be remote. 

Instead of the case showing anything on which to support a finding of remote- 
ness of the excluded evidence, it is conclusive of an opposite result. The question 
is, not how but if something happened. An inconsistent practice and rule clearly has 
such logical weight and force that the trier should not be deprived of knowledge of 
it in passing on the question. There being a direct conflict of evidence whether or 
not the alleged arrangement for anticipating payments of the premiums was made, 
evidence that the defendant had a practice and rule against the arrangement must 
be of importance. There is nothing to show it would not help the trier, and it is 
of material assistance in throwing light on the issue. 

Consideration of the other exceptions appears’ unnecessary. 

Exceptions sustained. 

Verdict set aside. 

All concur. 


MARTIN v. NEW YORK LIFE INS. CO. (No. 2745.) 
(Supreme Court of New Mexico. Nov. 17, 1923. On Rehearing March 30, 1925.) 
234 Pacific Reporter 673. 
(Syllabus by the Court.) 


3. INSURANCE—PROVISION FOR FORFEITURE ON DEFAULT OF PAY- 
MENT OF PREMIUM MAY BE WAIVED BY INSURER. 
The provision contained within an insurance policy giving to the insurer the 
right to forfeit the policy upon default in the payment of a premium thereon is for 
the protection of the insurer and may be waived by it. 


(For other cases, see Insurance, Dec. Dig. §-372.) 
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4. INSURANCE—FORFEITURE FOR: NON-PAYMENT OF PREMIUM 
WAIVED BY ACCEPTANCE OF WORTHLESS CHECK. 

Where a worthless check is sent by the insured to the insurer with which to 
pay a premium due upon a policy, it may be accepted by.the insurer as payment of 
such premium, and when so accepted the right to declare a forfeiture for non- 
payment of such premium is waived, even though such check is dishonored by the 
bank upon which it is drawn. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 


5. INSURANCE—RECEIVING WORTHLESS CHECK NOT WAIVER OF 

RIGHT OF FORFEITURE FOR NON-PAYMENT. 

The mere sending of a worthless check of the insured to the insurer, with which 
to pay such a premium, in the absence of any fact or circumstance indicating it is 
received by the insurer as payment, does not constitute a waiver of the right of 
forfeiture for non-payment of such premium. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 


6. INSURANCE—INSURER HAS BURDEN OF SHOWING THAT CHECK 
WAS RECEIVED FOR COLLECTION AND NOT AS PAYMENT. 
Where the insurer receives the personal check of the insured, tendered in pay- 

ment of a premium due upon a policy, and the insurer issues and delivers its official 

receipt acknowledging payment, the burden rests upon it to show that such check 
was not received as payment but for collection. 
(For other cases, see Insurance, Dec. Dig. § 646[114].) 


7. CONTRACTS—FORFEITURES NOT FAVORED; SLIGHTEST EVI- 
DENCE OF WAIVER OF FORFEITURE IS SUFFICIENT. 
Forfeitures are not favored, and hence the slightest evidence indicating a waiver 
of such right will support a finding to that effect. 
(For other cases, see Contract, Dec. Dig. §§ 318, 322 [3].) 


8 INSURANCE—PROVISION THAT POLICY SHALL BE EFFECTIVE ON 

CERTAIN DATE PRIOR TO DATE OF ISSUANCE VALID. 

The provision of a policy that it shall be effective from and after a certain 
named date, which is prior to the date of its issuance, is valid, as the parties have 
the right to so agree between themselves, and such a provision will be given effect 
in the absence of anything showing a contrary intention or understanding. 

(For other cases, see Insurance, Dec. Dig. § 175.) 


12, EVIDENCE—ADMITTING UNAUTHENTICATED MARKINGS AND 
INDORSEMENTS ON CHECK, WHICH DID NOT PROVE THEM- 
SELVES, HELD ERROR. 

The court erred in admitting certain unauthenticated markings and indorsements 
appearing upon a check received in evidence, even though the check was properly 
received in eviderice. The indorsements did not prove themselves. 

13. DECISION IN FORMER OPINION APPROVED. 

Decision in former opinion approved. 

Appeal from District Court, Bernalillo County; Hickey, Judge. 

Suit by Olga A. Martin against the New York Life Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. Reversed and remanded with directions. 

George C. Taylor, of Albuquerque, for appellant. 

Francis C. Wilson, of Santa Fé, for appellee. 


Bratton, J. The appellant, Olga A. Martin, who is the surviving widow of 
Frank A. Martin, deceased, and the beneficiary in the policy of insurance herein 
referred to, instituted this suit against the appellee, New York Life Insurance Com- 
pany, to recover judgment upon a policy of insurance issued by it upon the life of 
Frank A. Martin, under date of October 18, 1907, in the principal sum of $2,000, 
= the sum of $276, which is admitted to have been loaned to the insured during his 
ifetime. 

The appellee admitted the issuance of the policy, and that all premiums thereon 
up to and including the year 1914 had been duly paid. It pleaded by way of affirma- 
tive defense that the annual premium due on October 18, 1915, was not paid; that, 
by the terms of the policy, it was extended for a period of three years, plus- 329 
days, which extended time expired about 7 days prior to the death of the insured, 
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which occurred on September 22, 1919. The nonpayment of the premium referred to 
was denied by the appellant. 

The case was tried to a jury, and, at the close of the appellant’s case, the appellee 
moved for a directed verdict in its favor, because the evidence showed that the 
premium due on October 18, 1915, was not paid, and that the policy had expired prior 
to the death of the deceased. This motion was granted and the directed verdict 
returned upon which judgment was rendered. 

[1, 2] The appellant urges for a reversal of the case that the court erred in 
directing such verdict because she had made out a prima facie case, and had intro- 
duced evidence which formed an issue to be submitted to the jury. In this connec- 
tion, appellant testified that she had delivered to her attorney a number of receipts 
for annual premiums paid upon this policy; her attorney testified that he had re- 
ceived from her the official receipt of the appellee evidencing payment of the annual 
premium due on October 18, 1915; that he had seen it and had placed it in his safe; 
that it had been lost and could not be found. This evidence, standing alone, made out 
a prima facie case for the appellant, as there seems to be no dispute but that the 
policy was, by its terms and provisions, extended in force beyond the date on which 
the insured died, if the premium in question was paid. The appellee, to overcome this 
prima facie case, relies upon a certain check, which it contends, was transmitted 
by the deceased to the appellee with which to pay such premium; that said check 
‘was not paid, but was returned unpaid by the bank upon which it was drawn on 
account of insufficient funds with which to pay it. The difficulty which surrounds 
the appellee is that the check is not contained within the bill of exceptions. What 


purports upon its face to be such check is to be found in the record propes, but’ not © 


within the bill of exceptions. This check is but a part of the evidence, and cannot be 
considered by us unless it is brought here as a part of the bill of exceptions, duly 
authenticated by the certificate of the trial judge, his successor in office, or some other 
judge designated for that purpose as provided by law. Without such a certificate, 
there is no verity or authenticity to evidence, whether it be oral or written. Oliver 
Typewriter Co. v. Burtner & Ramsey, 17 N. M. 354, 128 Pac. 62; Mundy Irwin, 19 
N. M. 170, 141 Pac. 877; Rogers v. Crawford, 22 N. M. 365, 161 Pac. 1184; Cox v. 
peewee Candy Co., 22 N. M. 410, 163 Pac. 251; State v. Wright (N. M.) 213 Pac: 

The appellant offered in evidence part of a certain letter and desired to read to 
the jury only such portion so offered. The trial court held that, if she offered any 
part of it, the whole must be offered and read. This is assigned as error, but we 
cannot review the question, because the letter referred to is not contained within 
the bill of exceptions. What purports to be such letter is shown in the record 
proper, but not within the bill of exceptions. What we have hereinbefore said controls 
us here. The question is not reviewable, as the letter is not properly before us. 

Other questions are discussed by counsel in their briefs; but the condition of 
the record does not present them for determination upon this appeal. Obviously, 
however, these will be presented to the trial court upon the subsequent trial of the 
case, and, as they are perhaps controlling, we think it best to discuss them for the 
guidance of the court and counsel as well as the profession generally. 

Much is said by counsel with regard to the effect of payment of an annual pre- 
mium by the personal check of the insured which is dishonored by the bank upon 
which it is drawn, and our discussion upon this subject will be predicated upon 
the assumption that the deceased obtained the official receipt of the appellee, evidenc- 
ing the payment of the annual premium due on October 18, 1915, concerning which 
the appellant and her attorney testified, by transmitting to the appellee company his 
personal check, which was not paid by the bank upon which it was drawn, and was 
returned to the deceased by the appellee with a demand that such receipt be returned 
to it. 

[3, 4] A contract of insurance like this one is one extending throughout the 
lifetime of the insured, and which matures upon his death, with the obligation then 
resting upon the insurer to discharge it by making payment in the sum and manner 
and to the person entitled thereto according to the terms of such contract. This 
obligation is conditioned upon the payment to the insurer of certain sums at fixed 
intervals. These payments are commonly denominated premiums, and their payments 
are necessary in order to bind the insurer to discharge its obligations imposed by the 
contract. The insurer has the right to forfeit and declare annulled the entire contract 
upon default being made in such payments. It has the further right to determine 
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how and in what manner they shall be made. It may accept post office or express 
money order, bank draft, or the personal check of the msured as payment, and it may 
demand cash in settlement and payment thereof, but these are all rights of the 
insurer which may be waived by it. If it receives and accepts the personal check 
of the insured as payment of the premium due, and issues its official receipt evidencing 
such payment, it thereby waives its right to declare a forfeiture of the policy, even 
though the check is dishonored by the bank upon which it is drawn. 

“Generally, it may be said that, where accepted as such, payment may be 
accomplished by the delivery to the insurer of a draft, and, where this is done, the 
effect of payment is not destroyed by the fact of failure of the drawer after the 
draft has been received by the insurer, or payment may be made by the delivery of 
the personal check of the insured if it is accepted as payment.” 14 R. C. L. 964, 965. 

Again it is said by another of the standard authorities: 

“The application of this general rule to the payment of premiums is, however, 
subject to exceptions and qualifications, for a check, draft, or note may be accepted 
under such circumstances as to clearly indicate that a payment of the premium was 
effeted thereby, at least so as to continue the policy in force and preclude a forfeiture, 
and this is so held even though said check, draft, or note be not paid when due or 
be dishonored. Again, although the insurer has the right to demand cash in pay- 
ment of a premium, it may waive such right and accept in payment of notes, checks, 
or drafts, or any other thing of value.” 2 Joyce on Insurance ,2256. 

This rule has found its application in many cases where the insurer has written 
the insured, calling attention that the premium has either fallen past due, or will be 
due at an approaching date, and directing that he send a check or draft, as the case 
may be, which is done by the insured. It is almost universally held that, under such 
circumstances the right to declare a forfeiture upon nonpayment of such check or 
draft cannot be had because the insurer, by such directions, is held to have agreed 
to accept such commercial paper as payment and settlement of the premium due, and 
cannot thereafter be heard to assert its right so waived. 3 Cooley on Insurance, 
2318; Penn. Lumberman’s Mut. Fire Ins. Co. v. Meyer, 126 Fed. 352, 61 C. C. A. 
254; MacMahon v. U. S. Life Ins. Co., 128 Fed. 388, 63 C. C. A. 130, 68 L. R. A. 
87; Mutual Life Ins. Co. v. Chattanooga Savings Bank, 47 Okl. 748, 150 Pac. 190, 
L. R. A. 1916A, 669, and the authorities cited in note appended thereto. Such 
directions merely constitute evidence that the check or draft was received as pay- 
ment, which fact. might be proven in other ways, by direct or circumstantial evidence. 
We note the leading contrary case of National Life Ins. Co. v. Goble, 51 Neb. 5, 70 
N. W. 503, which holds that even though the insurer does direct the insured to remit 
by bank draft, which was done, and that the draft was not paid because the draw- 
ing bank failed before it reached the drawee bank, a forfeiture may still be exercised 
by the insurer, because no payment of the debt was thereby effected. This case, 
we think, is against the weight of authority, and we decline to follow it. This con- 
clusion was reached by the Circuit Court of Appeals in MacMahon v. Insurance Co., 
supra. 

[5] In connection with this subject, we think the mere delivery to the insurer of 
a worthless check or bank draft, which is dishonored when presented for payment, 
in the absence of any fact or circumstance indicating an agreement on the part of 
the insurer to accept it as payment of the premium then due, does not operate to 
waive the right of forfeiture upon its nonpayment, as the general rule of com- 
mercial transactions is that the receipt of such a check or draft is predicated upon 
the implied understanding that it will be paid. Veal v. Security Mut. Ins. Co., 6 Ga. 
App. ‘ 65 S. E. 714; Fidelity Mut. Life Ins. Co. v. Click, 93 Ark. 162, 124 
S. W. 764. 

[7] And before leaving this subject, we travel out of our way, perhaps, to say 
that courts never favor a forfeiture. This rule/applies in a case where the insurer 
attempts to escape liability upon the theory of a forfeiture for nonpayment of pre- 
miums. So that very slight evidence will suffice to support a finding that a waiver 
of the right of forfeiture has occurred. 1 Joyce on Ins. 574; 3 Cooley on Ins. 2259; 
Mut. Life Ins. Co. v. French, 30 Ohio St. 240, 27 Am. Rep. 443; Lyon v. Travelers’ 
Ins. Co., 55 Mich 141, 20 N. W. 829, 54 Am. Rep. 354. 

[6] And the fact that the insurer, upon receipt of the personal check of the 
insured, issues and delivers its official receipt, by which it declares in writing that 
the premium such check is tendered in payment of has been actually paid, so strongly 
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indicates that it did receive such check as payment, that the burden would rest 
upon it to show otherwise. Such a rule necessarily arises from its written admis- 
sions contained in the receipt. It would necessarily bear the further burden of 
showing that such check ‘was presented to the bank upon which it was drawn, and 
that its payment was refused. So that if the appellee received and accepted the 
check of the deceased as payment of the premium due on October 18, 1915, its right 
to forfeit for nonpayment of premiums did not arise until default had been made in 
the payment of the next annual premium due. 

The last question discussed by counsel, and which we deem necessary to express 
our views upon, is the date upon which the policy became effective. It is dated 
November 16, 1907. It provides: 

“In consideration of the sum of seventy-three dollars and ten cents, the receipt 
of which is hereby acknowledged, constituting payment of the premium for the 
period terminating on the eighteenth day of October, nineteen hundred and eight, 
and in further consideration of the payment of a like sum on said date, and there- 
after on the eighteenth day of October in every year during the continuance of this 
policy, until premiums shall have been paid for fifteen full years from October 18th, 
nineteen hundred and seven, or until the prior death of the insured. * * * This policy 
takes effect as of the eighteenth day of October, nineteen hundred and seven.” 

[8] From the quoted provisions of this policy, it is to be observed that, by the 
terms of the contract agreed upon by the parties, the first premium paid extended 
the policy until October 18, 1908; that on that day the second premium should be paid; 
and that payment of all subsequent premiums during the 15 years such premiums were 
required to be paid should be made on that day and month. The policy is positive, 
unambiguous, and free from doubt with regard to the dates upon which the pre- 
miums shall be paid. It further expressly provides that it shall be effective from 
October 18, 1907. The parties had the right to so agree if they chose so to do. There 
is nothing in the policy which provides that it shall become effective at a subsequent 
date, nor that it shall not become effective until delivered; there is nothing contained 
within it which indicates that they had any other idea or intention than to agree 
that all subsequent premiums should be paid on October 18th of each year until it 
aad been fully paid out. Ther? is no question of inconsistent provisions of the con- 
ract, for they all harmonize. Appellant argues that this construction results in the 
leceased securing protection under such policy for a term less than a full year in 
consideration of first premium paid. We may for the moment concede this to be 
true, and yet it does not affect the terms of the policy with regard to the dates upon 
which the insured agreed to pay his annual premiums. The policy recites that the 
sum so paid constituted payment of the premium for the period terminating October 
18, 1908. The parties so agreed, and for us to hold otherwise would result in mak- 
ing a new and different contract from that to which they agreed, which is neither 
the function nor practice of the courts. In the absence of fraud or mistake, neither 
of which is charged, the plain terms of the policy should be given effect. We are 
therefore of the opinion that, by the terms of the policy, it became effective October 
18, 1907. Tibbits v. Mut. Ben. Life Ins. Co., 159 Ind. 671, 65 N. E. 1033; Rose v. 
Mutual Life Ins. Co., 240 Ill. 45, 88 N. E. 204. 

From what we have said, it appears that the appellant had made out a prima 
facie case at the time she rested; that nothing appears in the record to overcome or 
even controvert the same; hence it necessarily follows that it was error to instruct a 
verdict against her. The judgment must, therefore, be reversed and the cause 
remanded with directions to award her a new trial, and it is so ordered. 

Parker, C. J., and Leahy, District Judge, concur. 

On Rehearing 

Bicxtey, J. A motion for rehearing has been filed on behalf of appellee, based 
upon the ground that this court, in the opinion heretofore rendered, and overlooked 
and failed to pass on plaintiff’s bill of exceptions, which, it is alleged, fully rebutted 
plaintiff’s prima facie case. It is claimed that this evidence appears on pages 119, 120, 
121, and 122 in the transcript of record, and that such pages are a part of the bill of 
exceptions, certified to by the official court reporter and properly settled by the trial 
judge. In our opinion heretofore rendered we held that a certain check and other 
writings contained on the pages referred to were not contained within the bill of 
exceptions, and that such check was found in the record proper, but not within the 
bill of exceptions. 
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[9] It appears by a re-examination of the record that the reporter’s certificate, 
found at page 123 of the transcript of record, certifies that pages 101 to 123, inclusive, 
which includes pages 119 to 122, inclusive, and which were the pages containing the 
evidence above referred to, was a complete transcript of the proceedings on the trial. 
The judge’s certificate appears at page 125 of the transcript of record, and certifies as 
a bill of exceptions everything not contained in the record proper. A re-examination 
of the transcript reveals physical evidence of the fact that the defect was caused by 
the inadvertent transposition of pages 119, 120, 121, and 122; these pages being inad- 
vertently placed after the court reporter’s certificate, instead of before such certificate. 
It appears from an examination of the testimony of the plaintiff’s witnesses wherein 
the exhibits referred to in said transposed pages were a part of the evidence introduced 
in this cause, and would not have been a part of the record proper, but matters 
properly contained within the bill of exceptions. 

It has been held that the inadvertent transposition of certificates, or the inadvert- 
ent misplacing of a clerk’s certificate, or the transposition of the certificate of the 
official reporter and the order of the judge, does not affect the authenticity of the 
record or the completeness of the record so certified. Guthiel v. Dow, 177 Ind. 149, 
97 N. E. 426; Winters v. Means, 50 Neb. 209, 69 N. W. 753; Clements v. Collins, 
59 Ga. 124. In view of the facts above recited, the court will consider the transcript 
as if the pages 119, 120, 121, and 122 had not been transposed. 

In this opinion, we shall resume the history of this case at the point where it was 
broken off by the supposed discovery that there was not a properly authenticated 
bill of exceptions covering the matters set forth on such transposed pages. Other 
grounds for rehearing are set up in the motion, which will be considered as we 
proceed, and we will consider the alleged errors of the trial court which were not 
touched upon in our former opinion for the reasons therein set forth. 

In our former opinion we held that, where the appellee, the insurer, had issued 
and delivered its official receipt acknowledging payment, the burden rested upon it 
to show that a check given in payment for the premium was not received as pay- 
ment, and that the appellant had made out a prima facie case by the introduction 
of evidence of the delivery to the insured of such official receipt. We see no reason 
to change our views so announced, unless this prima facie case is overcome by the 
evidence contained in pages 119, 120, 121, and 122 now before us for consideration, 
and which was not before considered by the court for the reasons stated. In a con- 
sideration of the weight to be given to the statements in the documents introduced in 
evidence, and appearing on the pages mentioned, several elements will enter. The 
testimony of the attorney for the plaintiff below was to the effect that the documents, 
or some of them, appearing as Exhibits 2-P, 3-P, 4-P, 5-P, 6-P, and 7-P, were pro- 
duced in answer to the written demand of the defendant insurance company. 

[10] The only one of those exhibits which was offered in evidence by the plain- 
tiff was Exhibit 3-P, which was a letter upon the letter head of the defendant com- 
pany, which letter head contained the names of some of its officers, and which was 
addressed to George C. Taylor, as attorney for the plaintiff in this case. The plain- 
tiff offered a portion of this letter for the purpose of corroborating the statement 
of the plaintiff that the renewal receipt for the year 1915 was issued by the company 
.and delivered to the deceased husband of the plaintiff. This letter contains a state- 
ment that the defendant company had mailed the renewal receipt to the deceased, 
Mr. Martin. The defendant argued that, if the plaintiff offered the letter for any 
purpose, he must offer the whole letter. The trial court so held. The plaintiff objected 
that other portions of the letter besides those offered by her were self-serving 
declarations of the defendant company. 

There is a conflict of authority as to whether a portion of a letter or other 
writing may be introduced in evidence, without the whole of the writing being also 
offered. Mr. Wigmore, in his work on Evidence, volume 3, § 2102, sums up his 
consideration of the adjudicated cases in the following manner: 

“It would seem that the general tendency is to require the whole of a single 
document to be put in and treated as the evidence of the party desiring to offer 
a part only, even though the actual reading be postponed. But the rulings are not 
harmonious nor always definite. The matter should be left entirely to the discretion 
of the trial court.” 

We do not think that the court abused its discretion in admitting other portions 
of this letter which may have tended to explain the admission by the defendant of 
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the issuing and delivering of the renewal receipt of the company as expressed in 
the portion of the letter offered by the plaintiff. Recitals in the letter, having no 
bearing on the portion of the letter introduced by the party offering it, should not, 
in our opinion, be admitted. As was said in the case of T. A. Robertson & Co. v. 
Russell, 51 Tex. Civ. App. 257, 111 S. W. 205: 

“The rule that, where one party has introduced a part of a writing in evidence, 
the opposite party has a right to introduce the whole of the writing, means and 
refers to the whole of the writing bearing on, having connection with, and relating 
to the same subject-matter, which is necessary to make it fully understood or to 
explain the same. It does not mean to include immaterial or irrelevant matter.” 

However, we do not consider the statements in the letter relative to a demand 
for a return of the renewal receipt because of the alleged non payment of the 
check, and read upon the insistence of the defendant, as being of much, if any, 
probative force, and surely not sufficient to overcome prima facie case made by 
evidence of the delivery of the renewal receipt to the insured. The portion of the 
statement relative to the check having been dishonored would have no more weight 
than hearsay, unless supplemented by other satisfactory evidence. The statements 
relative to the check, were self-serving, and consequntly subject to the limitations 
imposed upon the weight to be given to self-serving declarations. 

[11] Upon cross-examination of Mr. Taylor, the attorney for plaintiff, and 
testifying as a witness on behalf of plaintiff, the witness was asked concerning 
Exhibit 6-P, being a letter from “W. Beauvais, Cashier,” addressed to Mr. Frank A. 
Martin, the deceased husband of the plaintiff, which letter was as follows: 

“New York Life Insurance Company, Darwin P. Kingsley, President Arizona 
Branch Office, N. W. Corner Center and Adams Sts., Phoenix, Arizona. I. J. 
Johnson, Agency Director. William Beauvais, Cashier. In reply please refes to 
file No. Nov. 30, 1915. Mr. Frank A. Martin, Box 585, Albuquerque, N. M., 
Dear Sir: Re Policy No. 4044700. The check which you gave on account of the 
premiums due October 18, 1915, on policy No. 4044700 and of which the following is 
a copy: ‘Belview, Minn., Nov. 15, 1915. Pay to the order of New York Life Ins. 
Co. $71.74, seventy-one and 74/100 dollars. To Farmers’ State Bank, Belview, Minn. 
[Signed] F. A. Martin’—has been returned by the bank not honored; your policy 
has therefore been lapsed on the books of the company. Herewith we inclose said 
original check to you and demand return of the renewal receipt you obtained at the 
time you gave us this check. Yours truly, W. Beauvais, Cashier. Register.” 

At the same time counsel for defendant identified by the witness Exhibit 7-P, 
being a check, which check was in words and figures as follows: 

“No. ——. Belview, Minn., Nov. 15, 1915. Farmer’s State Bank: Pay to the 
order of New York Life Ins. Co. $71.74, seventy-one and 74/100 dollars. To Farmers’ 
State Bank, Belview, Minn. F. A. Martin.” 

[12] Immediately after the witness identified these two exhibits, counsel for 
defendant offered them in evidence over the objcetion of plaintiff. Counsel for 
defendant then added that he was also introducing a series of bank “markings” 
appearing on the check aforesaid, and the memorandum, “Returned, no funds.” 
Plaintiff’s counsel renewed objection to the evidence generally, and also specifically 
objected to the “markings” on the check, on the ground that there was no evidence 
as to who put them there. Counsel for appellant urges that Exhibits 6-P and 7-P, 
being the letter and the check aforesaid, were not properly received in evidence by 
the court: (1) Because they were introduced while plaintiff was making out her case 
in chief; (2) because the statements in the letter of the defendant company were 
self-serving statements; and (3) because the pencil markings on the check, 
“Returned, no funds,” was merely hearsay. 

As to the first proposition, we find that there are many authorities holding the 
practice of allowing the party not calling the witness to introduce documents which 
may have been identified upon cross-examinaion. Since the purpose of this imme- 
diate sequence is to furnish the tribunal with the means of fixing the net significance 
of the witness’ testimony while the tenor of his direct testimony is fresh in their 
minds, and that it seems proper enough to hold that the opponent is entitled to 
this immediate sequence in order to expose without delay the weak points of the 
testimony against him. See Wigmore on Evidence, § 1884. We think, however, 
that the reasons as stated above should be clearly apparent to warrant the court in 
permitting documents introduced by a party who brings out the identification of 
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the document through cross-examination of a witness on the original call of the 
adverse party. As was said in the case of Kroetch v. Empire M. Co., 9 Idaho, 
277, 74 P. 868: 

“The practice of allowing a party to identify and introduce exhibits on cross- 
examination of his adversary’s witness. * * * should seldom be permitted. 

In Blake v. Cavins, 25 N. M. 574, 185 P. 374, we said: 

“Where a witness testifying in a case uses a memorandum book made by himself 
some years previously for the purpose of refreshing his recollection, counsel, on 
cross-examination, have a right to have such memorandum so used by the witness to 
refresh his recollection, put in evidence.” 

The facts in this case, however, are very different. The documents in question 
were not made by the witness, and he had not testified concerning their contents, nor 
used them as memoranda to refresh his recollection or otherwise, but were docu- 
ments which, if used at all, would be properly used as a part of the defendant’s 
case.to support its contention. Even though this letter and check, being Exhibit 
6-P and 7P, were not objectionable as having been received while plaintiff was 
making her case, were they admissible in evidence, and, if so, what weight should 
be given to them? 

Exhibit 6-P contains self-serving declarations to the effect that the policy of the 
insured had lapsed, because the check given by the insured had been returned by 
the bank not honored. To what extent and under what conditions a self-serving 
unanswered letter or telegram passing between persons in the general course of 
business is admissible in favor of the person sending it has been the subject of 
much discussion by the courts and the decisions are not harmonious. The general 
trend of the decisions is to the effect that such a letter is admissible, but only as. 
an admission implied from the silence of the recipient. See authorities collected in 
the note to Dennis v. Waterford Packing Co., 113 Me. 159, 93 A. 58, and cases 
in Ann. Cas. 1917D, at page 788. In Murphey v. Gates, 81 Wis. 370, 51 N. W. 573, 
it was held that several letters written by the plaintiff to the defendant, demanding 
a balance due for services rendered pursuant to a contract, together with evidence 
of the failure of defendant to deny the truth of the statements, were admissible in 
favor of the plaintiff. In that case it was said that the failure of the defendant to 
respond to the letters, or to deny in any form the statements therein, was a tacit 
admission of them, and to that end the letters of the plaintiff were admissible. 

The following is a quotation from the note to Dennis v. Waterford Packing Co., 
Ann. Cas. 1917D, 788: 

“It has been said that failure to answer a self-serving written communication is 
seldom to be regarded as an admission by the persons addressed, but that exceptional 
circumstances may justify the court in submitting it to the jury with a proper 
caution. Morris v. Norton, 75 Fed. 912, 43 U. S. App. 739, 21 C. C. A. 553, wherein 
the court said: ‘The rule is well settled that conversations between parties to a 
controversy, in which one makes a statement of fact of which both have personal 
knowledge, and which naturally calls for a denial by the other if the statement is 
untrue, are competent against the silent party, as admissions, by acquiescence, of 
the truth of the statement. The weight of the admission varies with the circumstances 
of the case, and the strength of the probability that the statement, if untrue, would 
have evoked a denial, and is always for the jury, guided by a proper caution of the 
court as to the theory upon which such conversations are admitted. * * * With 
respect to written communications, however, the rule is different, because the failure 
of one receiving a letter to answer it may be attributed to many causes besides an 
acquiescence in the truth Of what is written, and such a rule would furnish a 
dangerous weapon in the hand of an unscrupulous party to make evidence in his 
favor against a careless opponent. It cannot be said, however, to be an unvarying 
rule that an unanswered letter may not be evidence against the person addressed, 
because there are cases in which such letters have been admitted. [Authorities cited.] 
These authorities are explained—some of them—on the view that a demand by the 
plaintiff of the defendant was necessary to the plaintiff’s case, and the letter unan- 
swered was competent to show this, but it will be observed that even in those cases 
the jury was permitted to draw inferences from the failure to answer the demand. 
The better supported rule, probably, is that unanswered letters are ordinarily not 
evidence against the person addressed, as admissions of the truth of statements 
contained therein.’ ” 
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A consideration of the discussion quoted above suggests a very important lack in 
the case of the letter of November 30, 1915, supposedly from the defendant company, 
in that there is no evidence in the record showing that the letter was not answered 
by the recipient, the deceased, Mr. Martin. For this reason, and for the reason that 
the manner of its reception in evidence precluded the plaintiff from a cross-examina- 
tion of the party sending the letter, which opportunity would have been presented 
in the event the latter had been identified and offered by the sender, which cross- 
examination might have elicited facts with respect to the receipt of an answer thereto, 
we think that the letter was inadmissible as evidence in the manner in which it 
was received. 

Even though it were considered that Exhibits 6-P and 7-P were put in evidence 
by the plaintiff, or that the bedy of the check was properly received when offered 
by defendant, it is apparent that the markings and indorsements which were on 
Exhibit 7-P, being the bank indorsements and the memorandum in pencil, “Returned, 
no funds,” were not properly in evidence over the objection of plaintiff. It was 
this indorsement of the words, “Returned, no funds,” that defendant relied upon in 
writing the letter of November 30th, and also in court, as showing that the check 
had been dishonored. 

Even where a paper has been properly admitted in evidence, indorsements on 
the document are inadmissible, if objected to. See Encyc. of Evidence on “Objec- 
tions,” vol. 9, p. 118, and Wallach v. Kind (City Ct.) 16 N. Y. S. 204, cited. In 
the articles on “Payment” in the same volume of Encyc. of Evidence, at pages 725, 
it is said: 

“An indorsement of payment on a note is admissible on behalf of the debtor, 
although not signed, but is not admissible on behalf of the holder.” 

“The indorsements on the note, on the evidence of the plaintiffs, were utterly 
worthless to prove either that the alleged payments were made, or by whom made, 
or when made; and without this, they should not have been permitted to be read 
to the jury. * * * To permit the fact of payment to be established by the credit 
entered on the note,” the court said, it “would be, manifestly, allowing the party 
relying on it to make evidence for himself.” Knight v. Clements, 45 Ala. 89, 101, 
6 Am. Rep. 693. 

In the case of Hellard et al. v. Nance et al. (Ky.) 114 S. W. 277, it was held: 
in an attion by an indorsee on a negotiable note, where it was denied that plaintiff 
was a bona fide purchaser for value, the admission of the indorsement of the payee 
in evidence, over defendant’s objection, was error. The court said: 

“Defendants insist that the cause should have been submitted to the jury on 
the pleadings and the evidence. Without going very far into the merits of the case, 
it is clear that the burden of proof rested on plaintiff to submit, in the first instance, 
some evidence tending to prove the fact of the indorsement. The trial court admitted 
in evidence the indorsement of the payee without any prior proof of its authenticity, 
and over the objection and exception of the defendants. The indorsement did not 
prove itself. Bank v. Pennington (K. C.) 42 Mo. App. 355. Defendants admitted 
the execution of the note, but that admission did not waive or dispense with proof 
of the indorsement.” 

In the case of Hellard et al. v. Nance et al. (Ky.) 114 S. W. 277, it was held: 

“An indorsement on the back of a deed that the grantee’s widow and her heirs 
assigned the deed to L. and his heirs, signed by only two of the widow’s heirs, to 
which was attached a certificate by a third person to stand good that the minor 
heirs would sign when they became of age, was inadmissible as evidence, in the 
absence of proof of execution by the heirs who signed it”’ 

The court further said: 

“No witness was introduced who testified as to the alleged assignment; the 
writing alone being exhibited as evidence of it. The objection to this assignment 
as evidence on behalf of appellee should have been sustained.” 

In Sussmann v. MacKewan (Sup.) 148 N. Y. S. 152, it was held: 

“The admission in evidence, in an action for rent of a lease upon the back 
of which were assignments from the lessor to W. and from W. to plaintiff, without 
proof of the genuineness of the signatures to such assignments, was error.” 

With respect to these Exhibits 6-P and 7-P, which appellee relies upon to neu- 
tralize the prima facie case made by evidence of the delivery to the insured of the 
renewal receipt, it is argued by counsel for appellee that plaintiff voluntarily offered 
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these exhibits in evidence, and therefore may not complain of their contents. The 
record is somewhat confusing, but we gather from an examination thereof that 
appellee is mistaken, and that only Exhibit 3-P was actually offered in evidence 
by the plaintiff. At page 107 of the transcript it appears that the witness, who was 
attorney for plaintiff, testified that there were a number of copies of letters attached 
to depositions, “some of which they have requested to put the originals in. I am not 
sure, some of them have been lost—some ten letters from Mr. Martin’s files.” At 
page 108 witness said with respect to Exhibit 3-P: “We produce this letter in answer 
to the demand written by the company.” The confusion occurs as to whether the 
attorney for plaintiff from the witness stand was responding to a written demand 
for the production of letters and other writings, and was making a record of such 
response by having such papers produced and identified, or was introducing the 
documents in evidence. It is clear that plaintiff’s counsel did offer in evidence 
Exhibit 3-P. Plaintiff did not offer to read to the jury from Exhibits 4-P, 5-P, 6-P, 
and 7-P. It is difficult to reconcile why they offered them in evidence, yet objected 
to their being so read. 

Defendant’s counsel, however, on cross-examination of the witness Taylor, 
further elicited identification of Exhibits 6-P and 7-P as being respectively a letter 
from the defendant company and a check of the deceased husband of the plaintiff 
drawn in favor of the company, and established the authenticity thereof by. the 
witness, and then offered them in evidence, and they were so received by the court 
over the objection of the plaintiff. It is apparent that the able counsel for defendant 
did not consider these documents as having previously been offered and received 
in evidence. It is unlikely that, if the court had considered them as having been in 
evidence, it would have announced that they would be admitted when they were 
offered by the defendant. It is singular that the plaintiff would object to their intro- 
duction by the defendant, if he had already offered them and they had been received. 
Immediately following the account of the last-mentioned incident, the court reporter 
recites: 

“The letter and check referred to, Exhibits 6-P and 7-P respectively, were then 
received in evidence and read to the jury. At the conclusion of reading the latter, 
Mr. Seth stated, ‘With a series of bank markings on that, marked “Returned, no 
funds,” to which plaintiff objected, and which objection was by the court overruled.” 

For the reasons stated, we have considered these exhibits as having been offered 
in evidence by the defendant alone. If we are mistaken in our view that these two 
exhibits, 6-P and 7-P, were introduced by the defendant, and not by the plaintiff, 
we are yet of the opinion that the evidence, if any, contained therein, was not of 
such a character as would overcome the prima facie case. made by the evidence of 
the receipt of the defendant company delivered to the insured. 

In any event, it would not leave such an entire absence of evidence on behalf 
of plaintiff, which would warrant the court in directing a verdict for the defendant. 
In the case of Sherman v. Hicks, 14 N. M. 439, 94 P. 959, we said: 

“Where there is any evidence on any issue raised by the pleadings, the court 
must submit it to the jury.” 

In New Mexico-Colorado Coal & Mining Co. v. Baker, 21 N. M. 531, 157 P. 167, 
we said: 


“Whenever the evidence adduced presents an issue of fact which, if determined 
in plaintiff’s favor, would entitle him to recover, the case should be submitted to the 
determination of jury.” 


Even when the situation is most favorable for sustaining the admissibility in 
evidence of self-serving letters, the jury should be permitted to draw inferences 
from the failure to answer the demand made in such letters, and that even in 
conversations where one party makes a statement which calls for a denial by the 
other, if the statement is untrue, the weight of the admissions varies with the cir- 
cumstances of the case and the strength of the probality that the statement, if 
untrue, would have evoked a denial and is always for the jury, guided by a proper 
caution of the court as to the theory upon which such conversations are admitted. 
See Morris v. Norton, 75 F. 912, 21 C. C. A. 553, supra. 


[13] Although our conclusion is reached by a different route, we see no reason 
to change the ultimate decision as announced in our former opinion. 


Parker, C. J., and Watson, J., concur. 
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FRATERNAL AID UNION v. MILLER. (No. 13607.) 
(Supreme Court of Oklahoma. March 3, 1925.) 
234 Pacific Reporter, 357. 
(Syllabus by the Court.) 

1. INSURANCE—ACTION CANNOT BE MAINTAINED FOR DEATH OR 
DISABILITY RESULTING DIRECTLY OR INDIRECTLY FROM CON- 
DITIONS WARRANTED NOT TO EXIST BY ANSWERS IN APPLI- 
CATION MADE PART OF POLICY. 

Where a party makes application to an insurance carrier for insurance against 
death or disability, and it is agreed in the application that the answers made to ques- 
tions asked in the application are warranties of truthfulness, and by the terms of the 
contract of insurance the application is made part thereof, and the policy of insur- 
ance is based upon the application, the answers made to questions asked in the appli- 
cation constitute warranties of truthfulness, and untruthful answers would have the 
effect of rendering the policy of insurance void, and an action cannot be maintained 
thereon for death or disability resulting directly or indirectly from conditions which 
by the answers are warranted not to exist. 

(For other cases, see Insurance, Dec. Dig. § 265.) 


2. INSURANCE—FALSE ANSWER THAT APPLICANT WAS NOT PREG- 
NANT, HELD TO PRECLUDE ACTION FOR DEATH CAUSED DI- 
RECTLY OR INDIRECTLY BY PREGNANCY. 

Where a policy of life insurance is issued upon an application which, by the terms 
of the instrument is made a part of the contract of insurance, and the answers to 
questions asked in the application are made warranties of truthfulness, and the 
insured further agrees for herself and for her beneficiary that the policy of insurance 
shall be void if any of the answers are untrue, and the question is asked, “Are you 
pregnant?” and is answered in the negative, the answer constitutes a warranty that 
the applicant is not pregnant at the time of making the application, and untruthfulness 
of the answer will render the policy of insurance void if death results directly or 
indirectly from a state of pregnancy existing at the time of making the application, 
and an action upon the policy cannot be maintained. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

3. INSURANCE—FALSE ANSWER THAT APPLICANT WAS NOT PREG- 
NANT HELD DEFENSE TO INSURER AGAINST ACTION ON POLICY 
FOR DEATH OR DISABILITY RESULTING FROM PREGNANCY. 
Where, in such a contract of insurance, the insured waives all benefits provided 

by the laws of the order in case of death or disability resulting directly or indirectly 
from existing pregnancy, the risks incident to existing pregnancy are excepted from 
the contract, and, as against death or disability resulting from existing pregnancy, 
there is no contract of insurance; and such waiver is a complete defense where the 
death or disability results from pregnancy existing at the time of making the appli- 
cation. 

(For other casess, see Insurance, Dec. Dig. § 291[1].) 

Commissioners’ Opinion, Division No. 4. 

Appeal from District Court, Tulsa County; W. B. Williams, Judge. 

Action by Jesse G. Miller against the Fraternal Aid Union upon an insurance 
contract issued by defendant to Ruby Pearl Miller, in which the plaintiff was made 
beneficiary. Judgment for plaintiff, and defendant appeals. Reversed, with directions. 

Mason & Honnold and M. H. Merrill, all of Tulsa, for plaintiff in error. 

F. E. Riddle and F. G. Viger, both of Tulsa, for defendant in error. 

SHACKELFORD, C. The plaintiff in error, the Fraternal Aid Union, defendant be- 
low, will be referred to herein as the defendant, and the defendant in error, Jesse G. 
Miller, plaintiff below, as the plaintiff. 

On the 24th of April, 1919, the defendant issued a life insurance policy to Ruby 
Pearl Miller in the sum of $2,000, payable to Jesse G. Miller, her husband, as bene- 
ficiary, in the event of her death. Ruby Pearl Miller died on the 12th of June, 1919. 
For reasons that will hereinafter appear the defendant declined to pay the policy. 
The plaintiff, named as beneficiary in the policy, filed his petition in the superior court 
of Tulsa county on the 7th of August, 1920, suing the defendant for the amount 
fixed as payable upon the death of the insured. The application for membership and 
for benefit certificate, the medical examination, and the policy of insurance are all 
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attached to and made a part of the petition. The defendant answered, admitting its 
corporate capacity, the issuance of the benefit certificate, the death of Ruby Pearl 
Miller, the plaintiff’s relationship to her, and refusal to pay the insurance provided 
in the certificate. Further answering, the defendant pleaded that the party to whom 
the certificate was issued, when applying for membership, and in answer to the 
question, “Are you pregnant?” answered “No,” when in truth and in fact the appli- 
cant was at that time pregnant, and the answer so made was false; and that the 
applicant contracted and agreed that her statements and answers made for the purpose 
- of becoming a member of the order and having issued to her a benefit certificate were 
true statements and warranties; and for further defense pleaded that in the contract 
the applicant for membership waived all benefits under the laws of the order in case 
of death or disability resulting from pregnancy existing at the time of making appli- 
cation, in the following language: 

“T hereby waive ali benefits paid under the laws of the order, in event of my 

death | or disability resulting directly or indirectly from my being pregnant at this 
time, 
—and that the death of Ruby Pearl Miller was caused directly or indirectly from 
pregnancy existing at the time the application was made, and the contract of insurance 
issued and delivered, and that the member was not insured against death resulting 
from existing pregnancy; that death from existing pregnancy was excepted from the 
contract; and alleges that the death of Ruby Pearl Miller was caused directly or 
indirectly from pregnancy existing at the time application for membership was made 
by her. A copy of the constitution of the Aid Union is attached as an exhibit to 
the answer and made a part thereof. The reply of plaintiff denies generally every 
allegation of affirmative defense, and specifically denies that the insured made any 
false or fraudulent answers or representations to secure the benefit certificate, and 
further alleges that, if the answers given were inaccurate and untrue, that the 
matters were well known to the defendant, and the certificate was issued with. full 
knowledge thereof, and the monthly dues accepted by the* defendant. 


The cause was transferred to the district court of Tulsa county and tried to a 
jury on the 28th of March, 1922, resulting in a verdict and judgment for the plaintiff 
for the principal sum fixed in the policy of insurance. The defendant prosecutes 
appeal and submits its assignments of error under the following propositions: 


(1) “The trial court erred in overruling the motion of the defendant to direct a 
verdict in favor of the defendant and against this plaintiff. 

(2) “Existing pregnancy may be made an excepted risk in a contract of life in- 
surance; an agreement by the applicant waiving all beneficial rights if death resulted 
directly or indirectly from pregnancy existing is valid.” 

(3) “Error in the instructions of the court.” 

(4) “Error of the court in refusing the defendant’s requested instructions.” 

Upon the trial of the cause it was shown that Ruby Pearl Miller had applied to 
the local lodge of the Fraternal Aid Union for membership in the order or society, 

assed the medical examination, and a benefit certificate of insurance was issued and 
elivered to her insuring her life for the sum of $2,000, and that the plaintiff, Jesse 
G. Miller, her husband, was made beneficiary in the policy of insurance, and it was 
dated April 24, 1919, and that Ruby Pearl Miller, the insured member, paid two 
monthly premiums and died on the 12th of June, 1919. The proof offered conclu- 
sively shows that her death was caused either directly or indirectly from pregnancy 
which existed at the time she made her application for membership in the order. The 
application for membership, the medical examination, the insurance policy, and the 
constitution and by-laws of the order were all introduced in evidence. In the benefit 
certificate, and as a part of the contract between Ruby Pearl Miller and the defendant, 
is the following recital: 

“This certificate is based upon the application of the member to whom the same 
is issued, and the medical examination accompanying the same, and said application 
with said medical examination, the articles of incorporation, the constitution and 
laws of the association now and hereafter adopted, and this certificate constitute the 
agreement between the Fraternal Aid Union and said member,” etc. 

The application for membership is divided into two parts or sections, both signed 
by Ruby Pearl Miller. In the first part is the statement: 

“I hereby apply for membership in Stella Lodge No. 638 of the Fraternal Aid 
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Union and a benefit certificate upon my life in the sum of $2,000. Plan of certificate, 
whole life. Payments to be made monthly, and warrant my answers to the following 
questions to be literally true.” 

Here follows the personal history of the applicant signed by her. In the second 
part follow many questions as to the personal conduct and intimate history of the 
applicant, and as to her physical condition, and among other questions asked is the 
following question and answer thereto: “Are you pregnant?” “No.” Then, after a 
few other questions and answers, not necessary to set out, is the following recital: 

“I hereby waive all benefits paid under the laws of the order, in event of my 
death or disability resulting directly or indirectly from’ my being pregnant at this 
time.” 


Then, after several paragraphs not necessary to quote here, is the following 
agreement : 

“T hereby agree and declare that all statements and answers made by me to obtain 
membership are warranties and in all respects full, literally true, and complete. * * * 
I hereby agree for myself ard my beneficiary or beneficiaries if any one or more ot 
such answers or statements are false, untrue or fraudulent, the benefit certificate 
which may be issued to me shall be null and void and of no effect, and all payments 
made on account thereof shall be forfeited.” 

This part of the application is also signed by Ruby Pearl Miller. The examining 
physician reporting the medical examination of the applicant was not called as a 
witness, and the medical examination contains no question to be answered by the 
medical examiner with reference to the applicant’s condition of pregnancy, or 
absence of such condition. The doctor who was called in to take care of Mrs. Miller 
in her confinement testified to being called, and upon examination found her in labor, 
and that she gave birth to a child which was developed to an extent that in his 
judgment it had passed about an eight-months’ period of gestation, and that the 
medical examiner reporting the medical examination on the application for mem- 
bership would have found that Mrs. Miller was pregnant at the time of preparing 
his report if he had made a complete examination. He further testified to the effect 
that in a few days after the birth of the child, Mrs. Miller succumbed from the 
effects of puerperal or childbed fever, coupled with some other complications from 
which she would not have died but for the childbirth. 

The defendant makes two contentions, either of which, it insists, should reverse 
the judgment of the contentions made are correct. These are (1) that the insured, 
Ruby Pearl Miller, warranted the truthfulness of her negative answer to the ques- 
tion as to whether she was pregnant at the time of making the application for mem- 
bership in the association; (2) that, under her waiver, death resulting from existing 
pregnancy was excepted from the terms of the policy, and the contract of insurance 
did not insure against death caused directly or indirectly by existing pregnancy. 

[1] There is no contention made by the plaintiff that Mrs. Miller did not die from 
the direct or indirect effects of pregnancy, existing at the time the application for 
membership was made by her; but the plaintiff contends that the warranty contended 
for by defendant does not apply to Mrs. Miller’s answer that she was not pregnant, 
but has reference to the answers made in the first part of her application, and bases 
this contention upon the peculiar wording of the agreement, and points out that the 
language used is “that all statements and answers made by me to obtain membership 
are warranties,” and that the first part or section of the application was for mem- 
bership, and the second section of the application was the application for the benefit 
certificate, and the warranties do not apply to the answers in the second part of the 
application, but refer to answers given in the first, which was made for the purpose 
of becoming a member, as distinguished from a holder of a benefit certificate; or at 
least the instruments required to be signed are uncertain and ambiguous in their mean- 
ing, and should be construed most strongly against the defendant, since it furnished 
the forms. We cannot agree that the statement in the second section or part was a 
warranty of the truthfulness of the answers in part one alone, nor can we agree that 
the meaning of the application is uncertain and ambiguous. Part 1 shows upon its 
face that it is an application, not only for membership, but is an application for the 
benefit certificate insuring the life of the applicant. The language used is: 

“T hereby apply for membership in Stella Lodge No. 638 of the Fraternal Aid 
Union, and a benefit certificate upon my life in the sum of $2,000.” 

The very first sentence, not only applies for membership in the order, but also 
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for a benefit certificate. Not only is that true, but there is also the statement by the 
applicant, “and warrant my answers to the following questions to be literally true.” 
And then follow the questions and answers to part 1. Thus the truthfulness of the 
answers in part 1 is warranted by the express terms of part 1 itself. The truth- 
fulness of the answers given in part 1 being warranted therein, it becomes certain 
that, when a warranty of truthfulness is made in part 2, such warranty must refer 
to the answers made in part 2, and it is in part 2 that the applicant answered the 
question as to her pregnancy. And, to make it more certain about the effect of the 
warranty of truthfulness being applied to answers to questions propounded in part 2, 
Mrs. Miller not only agreed that the answers were warranties of their truthfulness, 
but she further agreed that: 

“If any one or more of such answers or statements are false, untrue or fraudu- 

lent, the benefit certificate which may be issued to me shall be null and void and of 
no effect.” 
—and expressly binds herself and her beneficiary or beneficiaries to this condition. 
The agreement that the answers given are warranties, and that if the answers are 
false the benefit certificate is void, and that she binds herself and her beneficiaries, are 
all contained in the same paragraph in part 2. We think the fair import of the lan- 
guage used is to the effect that, in signing part 2 of the application, Mrs. Miller agreed 
that her negative answer to the question as to whether she was pregnant was a war- 
ranty of the truthfulness thereof, and agreed that the benefit certificate should be 
void and of no effect if her answer was false, and bound not only herself but her 
beneficiary thereto. The whole application shows upon its face that it was made 
for the purpose of having issued to her a benefit certificate such as was issued. We 
have carefully considered the entire application in the light of plaintiff's reasoning 
with reference thereto, and have concluded that there is no uncertainty or ambiguity 
about it, and that Mrs. Miller made the application for the purpose of having issued 
to her a benefit certificate, and that she contracted and agreed with defendant that 
her answers to the questions propounded in the application were warranties of the 
truthfulness thereof, including her negative answer as to whether she was pregnant, 
and that she further contracted and agreed with the defendant that, if her negative 
answer to the question as to whether she was pregnant was untrue, the certificate 
should be void, and that she agreed to be bound thereby, and that her beneficiary 
should be bound by the agreement. 

[2] The contention made by the plaintiff with reference to the agreement to 
waive liability in case of death from existing pregnancy is that such waiver does 
not apply to the matters contained in the benefit certificate, but applies to benefits 
provided for members under the laws of the order, as distinguished from the benefit 
certificates, and bases this contention upon the language used, which, it is claimed, 
constituted a waiver. The language of the waiver relied upon is: 

“T hereby waive all benefits paid under the laws of the order in event of my 
death or disability resulting directly or indirectly from my being pregnant at this 
time.” 

So the contention is made on the part of the plaintiff that since the language is 
that “all benefits paid under the laws of the order” are waived, it has no reference to 
and does not waive the benefits provided in the insurance contract, or at least the 
language is of doubtful construction and should, for that reason, be resolved against 
the defendant. We cannot agree with this contention. It is apparent from an 
examination of the record here presented that the chiefest of all purposes for which 
the defendant aid union was organized was to issue benefit certificates of insurance. 
The benefits provided for in the certificate of insurance are based upon and authorized 
by the laws of the order, and, unless the issuance of the insurance certificates is 
authorized by the laws of the order, perhaps, as a matter of law, the issuance of such 
certificate of insurance would be wholly unauthorized. A waiver of all-benefits pro- 
vided by the laws of the order must necessarily mean a waiver of benefits provided in 
the insurance policy, since no benefits can be provided in the insurance contract that 
is not authorized by the laws of the order. The benefit certificate of insurance is 
evidentiary only of the benefits provided by the laws of the order which the insured 
is contracting for and paying for, and no more. But this is not the only reason 
why we think the waiver agreed to applies to the benefits provided for in the insur- 
ance policy. When the waiver is taken into consideration together with the agree- 
ment made by Mrs. Miller that the policy of insurance should be void if her answers 
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were false, it would seem there could be no doubt. For the purpose of bringing the 
portions of the agreement together which we think destroys any contention that the 


waiver does not apply to the benefit certificate, we will again quote the language 
used : 


“I hereby waive all benefits paid under the laws of the order, in event of my 
death or disability resulting directly or indirectly from my being pregnant at this 
time * * * I hereby agree for myself and my beneficiary or beneficiaries that if any 
one or more of such answers or statements are false, untrue, or fraudulent, the 
benefit certificate which may be issued to me shall be null and void and of no effect.” 


[3] Putting these two statements together there seems to be no doubt that Mrs. 
Miller was agreeing to warrant that her negative answer to the question as to 
whether at the time she was pregnant, and that in case she should be pregnant she 
was agreeing to waive the benefits provided for in the laws of the order and as con- 
tracted for in the benefit certificate. It appears with certainty that the defendant 
did not intend to contract and agree with Mrs. Miller to insure her against injuries, 
disability, or death resulting either directly or indirectly from pregnancy existing 
at the time the application was made. The effect of the contract of insurance is, 
in substance, this: Mrs. Miller agreed with the defendant that her negative answer 
constituted a warranty of the truthfulness of her answer, and in case the answer 
was untrue the insurance policy should be void, and in the event she was pregnant 
then she agreed to waive the insurance in case of disability or death resulting directly 
or indirectly from the existing pregnancy. And since the evidence adduced at the 
trial establishes that Mrs. Miller was pregnant at the time she made the application 
for membership and for the benefit certificate, and also establishes, and it is undis- 
puted, that her death resulted either directly or indirectly from an existing pregnancy, 
the question arises as to whether the contract should be enforced as the parties in- 
tended to make it. In other words, should the court enforce the warranty as agreed 
to be made, and enforce the waiver as agreed to be made? 


In National Council Knights and Ladies of Security v. Owen, 47 Okl. 464, 149 
P. 231, a similar question as to a warranty of the truthfulness of answers given was 


before this court. In the trial of the cause defendant had requested an instruction as 
follows: 


“The court further instructs the jury that, if you find from the evidence in this 
case that any one or more of the statements or answers contained in the application 
of Edward G. Owen for the policy of insurance or beneficiary certificate issued to 
him by the defendant fraternal order in pursuance of said application were false, then 
in that event your verdict should be for the defendant, regardless of whether the said 
statements and answers, or any one of them, was material or immaterial, and regard- 
less of whether or not the said Edward G. Owen knew of the falsity of said state- 
ments and answers or any one of them at the time it was made.” 

The court, in passing upon the requested instruction, said: 

“Tt will thus be seen by the terms of the contract ‘the parties have stipulated 
that both the answers and statements in the application and the answers made to the 
medical examiner are true in all respects, and each and every part thereof shall be 
held to be a strict warranty. While it is true that warranties are not favored in the 
law, yet in a case where the language of the contract is plain and unequivocal, the 
court cannot refrain from giving to the contract of the parties the meaning which 
its plain and unambiguous language imports, and the question of their materiality 
does not enter into the case, for the parties by their contract have made them 
material. The instruction given, in the absence of any allegation or proof of waiver, 
as applied to the terms of the contract in question, we think, does not correctly state 
the law; and the parties have expressly stipulated that, if said application and report 
of the medical examiner are not true in all respects, and each and every part thereof, 
the certificate shall be void, and by its terms, if any of the statements therein con- 
tained are untrue, the same will render the certificate void, and the instruction asked 
should have been given. Eminent Household Col. Woodmen v. Prater, 24 Okl. 214, 
103 P. 558, 23 L. R. A. (N. S.) 917, 20 Ann. Cas. 287; National Union v. Kelley, 42 
Okl. 98, 140 P. 1157; Jeffries v. ee Life Ins. Co., 22 Wall. 47, 22 L. Ed. 833; 
7Etna Life Ins. Co. v. France, 91 U. 510, 23 L. Ed. 401; 3 Cooley's Briefs on Ins. 
1950; 1 Bacon’s Benefit Societies, § inv. and cases cited; Beard v. Royal Neighbors 
of America, 53 Or. 102, 99 P. 83, 19 L. R. A. {N. S.) 801, 17 Ann. Cas. 1199; Hoover 
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v. Royal Neighbors of America, 65 Kan. 616, 70 P. 595; Kelly v. Life Ins. Co., 113 
Ala. 453, 21 So. 361; Cobb v. Covenant Mut. Ben. Ass’n. 153 Mass. 176, 26 N. E. 230, 


aac R. A. 666, 25 Am. St. Rep. 619; Baumgart v. M. W. A., 85 Wis. 546, 55 N. W. 


In Eminent Household of Columbian Woodmen v. Prater, 24 Okl. 214, 103 P. 
558, 23 L. R. A. (N. S.) 917, 20 Ann. Cas. 287, it appears the question was asked 
in the medical examination: “Q.*Have you ever had spitting or coughing of blood? 
A. No.” It was agreed in the contract that the answers made should constitute war- 
ranties of their truthfulness, and the evidence taken in the trial showed that the 
answer given to the above question was false and untrue. This court, in discussing 
the effect of the agreement to warrant the truthfulness of the answer given, and the 
effect of the untruthfulness of the answer as shown by the testimony, said: 


“* * * But in the case at bar the application begins with the following sentence: 
‘I hereby make application for beneficial membership and warrant the following 
statements and the answers to the “Worthy Physician” on the reverse side hereof 
to be true and accurate, and agree that they shall constitute the basis for the covenants.’ 
The answer of the applicant to the worthy physician which defendant claims to be 
false was among her answers to the physician, and contained on the reverse side of the 
application. The policy of insurance provides: ‘This covenant is executed in consid- 
eration of the warranties made in the application of this guest and of compliance on 
the part of this guest with the constitution and by-laws of this fraternity, now exist- 
ing or as hereafter legally amended, all of which and the application of this guest are 
a part of this covenant.’ * * * By reference in her application to answers made on 
the reverse side thereof to the worthy physician, and by agreeing in the application 
that such answers should constitute the basis of the covenant, insured made them a 
part of hér application, and by the terms of the policy, and the acceptance thereof by 
her, they became part of the contract of insurance, and she thereby warranted that 
her answer to the question whether she had ever spit or coughed up blood was ‘true 
and accurate.’ * * * The application specifically warrants the answers of applicant 
to the physician, and specifically agrees that such answers shall form the basis of the 
covenant, and the policy makes the application a part thereof. It is unnecessary for 
us to discuss whether the untrue answers to the questions of the worthy physician in 
controversy are material or immaterial, for the contract had made the applicant’s 
answers her warranties. A statement warranted to be ‘true and accurate,’ if untrue, 
will prevent the policy from attaching as a contract of insurance, without regard to 
whether the statement is material or immaterial; and, where there has been a breach 
of a warranty, the policy is void, though the statement upon which the breach of a 
warranty is predicated is in no way material to the risk. Cooley’s Briefs on Insur- 
ance, p. 1950; Hoover v. Royal Neighbors, 65 Kan. 616, 70 P. 595; Cobb v. Mut. 
Benefit Ass’n, 153 Mass. 176, 26 N. E. 230, 10 L. R. A. 666, 25 Am. St. Rep. 619; 
Kelly v. Life Ins. Clearing Co., 113 Ala. 453, 21 So. 361.” 


In Knights and Ladies of Security v. Grey, 70 Okl. 79, 172 P. 933, the contract 
contained an agreement that the answers to certain questions asked should con- 
stitute warranties. The court said: 


“We are of the opinion that the representation by the insured that he had never 
applied for membership in the Knights and Ladies of Security or any other life 
insurance company, or association or society, and been rejected, considered in con- 
nection with the subsequent question and answer, and with the whole context of the 
application, constituted a warranty, and, if untrue, was sufficient to render the policy 
void. An instruction to cover this view of the question was asked by plaintiff in 
error and refused. This was error.” 

In National Union v. Kelly, 42 Okl. 98, 140 P. 1157, the agreement to warrant 
the truthfulness of answers given to questions propounded was before this court, and 
the court said: 

“We think it clear that these answers were warranties, and, if untrue, the policy 
is void. Eminent Household of Columbian Woodmen v. Prater, 24 Okl. 214, 103 
P. 558, 23 L. R. A. (N. S.) 917, 20 Ann. Cas. 287.” 

The same doctrine is supported by decisions from other jurisdictions. Modern 
Woodmen of America v. Owens, 60 Tex. Civ. App. 398, 130 S. W. 858; Home- 
steaders v. Briggs (Tex. Civ. App.) 166 S. W. 95; Supreme Lodge v. Payne, 101 Tex. 
449, 108 S. W. 1160, 15 L. R. A. (N. S.) 1277; Kemp v. Good Templars’ Mutual 
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Benefit Association, 19 N. Y. S. 435"; Id., 135 N. Y. 658, 32 N. E. 648. In Supreme 
Lodge K. P. v. Bradley, 141 Ky. 334, 132 S. W. 547, the Kentucky court said: 

“* * * The appellant, of course, did not know the applicant personally, and hence 
demanded of him certain information, in order that it might determine whether or 
not he was a desirable insurable risk. This information he volunteered to give, and 
vouched for its accuracy and truth, and the company had a right to rely upon its 
correctness. If it did so, and issued the policy on the faith thereof ,then clearly no 
recovery should be allowed, if this information in vital and material respects was false. 
The statement that he had not been treated by any physician during the 5 years 
next before the date of the application was certainly known to him to be false, for 
he had consulted no less than five different physicians during the 14 months before 
that date, and he had been told by at least one of them that he had pulmonary trouble 
or tubercles of the bronchial tubes, and that he must go to a different climate if he 
hoped to recover. He was likewise being treated for an inflammation of the bladder, 
or cystitis, and judging from the number of physicians whom he consulted, ft must 
have been of an aggravated nature; and although he stated that his health was good 
when the application was signed, the evidence discloses that he consulted a physician 
about this bladder trouble upon the day following that upon which the application 
was made. So, too, he knew that his sister had just recently died of tuberculosis. 
All of this information he not only withheld from the company, but so answered the 
questions as to preclude any investigation along that line, and led the company to 
believe that he was a ‘good’ risk, as the medical examiner reported him to be. Just 
how this physician could have reached this conclusion, if, in fact, he made any 
examination at all, we confess it is difficult to see. Certainly his examination must 
have been of the most cursory character, if, indeed, it was not made with a view of 
passing the applicant. However that may be, his mistake could afford no excuse for 
the false statements by the applicant as to the condition of his health at that time 
and during the five years prior thereto, and as to his family history. For the cor- 
rectness of the answers to these questions he alone was responsible, and though the 
physician to whom he made them failed to discern the presence of any ailment which 
might affect the risk, still the company was entitled to the truth in regard to the 
questions asked, in order that it might, from such information and the medical 
examination, and any other facts at its command, determine whether or not it desired 
to take the risk. There can be no doubt that he would have been declined if the 
company had known that he had just lost a sister with consumption and that he him- 
self for some time had been treated by different physicians for tuberculosis and cys- 
titis. The evidence upon this point is conclusive. No reputable company would 
insure a subject with such a personal and family history. This being true, it is 
apparent that each of the answers to these several questions was not only material, 
but of vital importance in the execution of the contract. If answered correctly, the 
contract would not have been entered into; and, as they were answered falsely, the 
contract based thereon should not be upheld, for to permit a recovery under such a 
state of facts would be to put a premium upon fraud and ratify and approve its 
perpetration. Alden v. Supreme Tent Knights of Maccabees of the World, 178 
N. Y. 545, 71 N. E. 104.” 

In Crosse v. Supreme Lodge Knights and Ladies of Honor, 254 Ill. 80, 98 
N. E. 261, 45 L. R. A. (N. S.) 162, the Illinois court held: 

“Parties competent to contract are at liberty to enter into such agreements with 
each other as they see fit, and it is the purpose of the law and the function of the 
courts to enforce their contracts. Accordingly, the rule established in this state is, 
that where an application for life insurance is expressly declared to be a part of the 
policy and the statements therein contained are warranted to be true, such statements 
will be deemed material whether they are so or not, and if shown to be false there 
can be no recovery on the policy however innocently the statements may have been 
made.” 

To like effect are the following cases: National Anuity Ass’n v. Carter, 96 
Ark. 495, 132 S: W. 633; Rasicot v. Royal Neighbors of America, 18 Idaho, 85, 
108 P. 1048, 29 L. R. A. (N. S.) 433, 138 Am. St. Rep 180; Sovereign Camp W. O. 
W. v. Lillard (Tex. Civ. App.) 174 S. W. 619; Kribs v. United Order of Foresters, 
191 Mo. App. 524, 177 S. W 766; Finch v. Modern Woodmen of America, 113 


1 Reported in full in the New York Supplement; not reported in full in 64 Hun, 637. 
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Mich. 646, 71 N. W. 1104; Jefferson v. Supreme Tent of Knights of Maccabees, 
152 Ill, App. 242. 

In Supreme Lodge Knights and Ladies of Honor v. Payne, 101 Tex. 449, 108 
S. W. 1160, 15 L. R. A. (N. S.) 1277, the Texas court said: 

gh * The declaration of Mrs. Payne at the bottom of the medical examiner’s 
report, ps the answers recorded were the same that she gave, is entitled to much 
weight, for it put Mrs. Payne on notice that reliance was placed upon her for their 
truth. Doubtless that declaration was required in order to secure the personal 
supervision of the answers by the applicant, and to avoid this class of defenses. It 
is a reasonable and proper requirement. The terms of the contract are more 
forcible than any argument that could be made in the application of the law to 
this case. There is no evidence which tends to show any fraud on the part of the 
medical examiner, nor anything which would indicate that there was any undue 
influence or improper methods used to secure the answers given. Dr. Erwin and 
Mrs. Payne were both deceived as to her condition; therefore the warranty must 
be enforced. * * *” 

“To the fourth question we answer that the court should have instructed the 
jury to return a verdict in favor of the defendant. The certificate provides that the 
answers in the application and the medical examiner’s report are made a part of the 
certificate whereby Mrs. Payne warranted the answer made to the question ‘whether 
or not she was at the time pregnant’ to be true; that is, she warranted that she 
was not at that time pregnant, and that the answer as recorded by the medical 
examiner was the answer she gave to the question. The fact warranted, being untrue, 
rendered the certificate void. Insurance Co. ‘vv. Pinson, 94 Tex. 555, 63 S. W. 531. 
In the case cited the court said: ‘The statements and agreements contained in the 
application are expressly made a part of the policy, and must be given the same 
force as if written into the policy itself. Goddard v. Insurance Co., 67 Tex. 71, 
1S. W. 906, 60 Am. Rep. 1.” ¥ 

In Satterlee v. Modern Brotherhood of America, 15 N. D. 92, 106 N. W. 561, 
the North Dakota court said: 7 

‘o * * This medical examination was had on March 12, 1904. The application 
was accepted, and the beneficiary certificate issued on March 19,1904. Said Myrtle 
Satterlee died September 12, 1904, after giving birth to a child on that day, which 
child was living at the time of the trial in May, 1905. The cause of her death was 
puerperal eclampsia, a disease caused by childbirth. The insured had been married 
about five years to the plaintiff, and they had always lived together as husband and 
wife ever since their marriage. * * * The applicant in this case warranted that 
she was not pregnant. That this warranty was untrue cannot be seriously questioned. 
That a state of pregnancy materially increased the risk of loss is obvious. It was 
a material fact which increased the risk of loss, and the warranty with respect to 
it was untrue, however, innocent the applicant may have been of any intentional 
misrepresentation. The warranty being false, the contract was vitiated, and it 
follows that the defendant’s motion for a directed verdict ought to have been 
granted. As there is no ground for supposing that a new trial would disclose any 
different state of facts, a judgment dismissing the action should be entered, not- 
withstanding the verdict.” 

In Soverign Camp W. O. W. v. Harmon (Tex. Civ. App.) 246 S. W. 704, 
the applicant for the insurance made his answer that he did not have and had not 
had tuberculosis, and that certain of his relatives did not die of that disease, a 
warranty of the truthfulness thereof. It was shown upon the trial of the cause that 
the answers made were false. The Texas court said: 

“The representations made by deceased, William K. Harmon; in his application, 
were undoubtedly untrue and were of the most material nature, if it were necessary 
for them to be material to invalidate the policy, which it is not, and a verdict 
should have been instructed for appellant. Modern Order of ee v. Davidson 
(Tex. Civ. App.) 203 S. W. 379; Sov. Camp. W. O. W. Treanor (Tex. Civ. 
App.) 217 S. W. 204; Modern Woodmen v. Atcheson (Tex. Civ. App.) 219 
S. W. 537.” 

There seems to be no distinguishing features about the warranties made by Mrs. 
Miller and the warranties made by the applicants for the insurance in the cases 
cited herein. From the authorities above quoted from and cited we conclude that 
the agreement made by Mrs. Miller, that her answers were warranties of their 
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truthfulness, should be upheld. As to whether Mrs. Miller was pregnant at the time 
of making the application was a question which occasioned the defendant great 
concern, as well it might, as was later proven by her death from the effects of the 
existing pregnancy. In some of the cases cited it is intimated, or even said, that the 
materiality of the questions and answers involved was not a matter of consequence, 
when the answers are made warranties. However that may be, there is no ques- 
tion of the materiality of the question asked and the answer given here under con- 
sideration. We think, in this case, that the defendant was entitled to have the ques- 
tions propounded answered truthfully; and when that was not done, as is perfectly 
apparent, the untruthful answers had the effect of destroying the right of recovery 
on the contract. 

We have heretofore found that Mrs..Miller expressly waived any benefits arising 
out of the contract of insurance in case of disability or death resulting from existing 
pregnancy. And, it is contended by the defendant that such waiver has the effect 
of excepting death or disability from existing pregnancy from the contract. By 
the express terms of the contract the defendant exempted itself from all liability 
for disability or death resulting from existing pregnancy, and by signing the 
application Mrs. Miller agreed to such condition. In 25 Cyc. 874, the general rule 
is laid down as follows: 

“There may be a valid stipulation in a policy of life insurance, wholly exempting 
the company from liability, or, as is sometimes the case, providing for payment of a 
reduced amount, where the death of the insured is due to certain excepted causes, 
such as death caused by smallpox or other specified diseases, death from the 
casualties or consequences of war, or death due to intemperance or the use of 
intoxicating liquors.” 

This seems to be a universally recognized rule. Under this rule it is competent 
for the parties to the insurance contract to contract and agree that there shall be 
no liability in case of disability or death resulting from certain specified causes. 
This is the condition presented here. The defendant did not desire to insure Mrs. 
Miller against disability or death resulting from existing pregnancy, or agree to pay 
her any benefits provided for, in case of disability or death resulting from existing 
pregnancy. Mrs. Miller agreed that she was not to be insured against disability 
or death resulting from existing pregnancy. This was the effect of her waiver. It 
can have no other meaning. If Mrs. Miller had answered that she was, at the 
time, pregnant, still the defendant might have issued a benefit certificate, and it 
would have had the effect of insuring her against disability or death resulting from 
all other causes except that growing directly or indirectly from her condition of 
pregnancy. 

A similar contract was upheld in Melton v. Royal Highlanders, 194 Iowa, 352, 
189 N. W. 787. In the insurance contract there under consideration the excepted risk 
was injuries growing out of the occupation of fireman. In Ridgeway v. Modern 
Woodmen of America, 98 Kan. 240, 157 P. 1191, L. R. A. 1917A, 1062, injuries 
growing out of a certain hazardous occupation were excepted, and it was held that 
acceptance of dues was not a waiver. In Diseker v. Equitable Life Assur. Society, 
87 S. C. 187, 69 S. E. 153, injuries growing out of switching and coupling cars 
were excepted. The exception was upheld. In Scherar v. Prudential Insurance 
Co., 63 Neb. 530, 88 N. W. 687, 56 L. R. A. 611, death from suicide, sane or insane, 
was excepted. The court said: 

“It is the duty of the court to ascertain from the contract, if possible, what the 
parties meant by it, and, when so ascertained, to give effect to it. * * * The 
insurer evidently was unwilling to incur the perils of msanity, and the clause exempt- 
ing it from liability was inserted to protect it against the hazard.” 

The exception was upheld. 

In Bosler v. Modern Woodmen of America, 100 Neb. 570, 160 N. W. 966, 
L. R. A. 1917C, 195, the exception was from death resulting from a duel, or from 
violation or attempted violation of the law. Such death was pleaded in defense. 
The court said: 

“That the defense pleaded by defendant, under the terms of its benefit certificate, 
is a valid defense, and that under the evidence it should have-been sustained * * *” 
—citing many cases. 

In Red Men’s Fraternal Acc. Ass’n v. Rippey, 181 Ind. 454, 103 N. E. 345, 
104 N. E. 641, 50 L. R. A. (N. S.), 1006, the excepted cause of disability or death 
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was such as might be contributed to or caused by rheumatism, lumbago, sciatica or 
tuberculosis which shall exist or commence within a year from the date of the 
certificate. The exception was pleaded as a defense. The court said: 

_. “It can scarcely be doubted that there may be a valid stipulation in a policy of 
life insurance wholly exempting the insurer from liability in case of death from 
some specified disease, or cause, and it follows that a certificate or policy of insur- 
ance may provide that there shall be no liability on the part of the insurer if the 
insured die within a year from some cause or disease excepted from the general 
provisions of the contract to insure against death. 25 Cyc. p. 874, and cases there 
cited; Bacon, Ben. Soc. (3d Ed.), § 320; Beach, Ins., § 912; Knights and Ladies, 
C. I. O., v. Shoaf (1906) 166 Ind. 367, 77 N. E. 738 In such case the insurance is 
of a limited nature until after the expiration of the time named, and there is no 
insurance against death from the excepted disease or cause within the time specified. 
Death from the excepted cause within the time fixed by the certificate is a matter 
of defense, and need not be negatived or anticipated by the complaint; the burden 
resting on the insurer to allege by answer and to prove by a preponderance of the 
evidence the fact of death from the excepted cause within the time named. When 
alleged and proved, the defense is complete. Joyce, Ins., §3684; Coburn v. Travelers’ 
Ins. Co. (1887) 145 Mass, 226, 230, 13 N. E. 604. See cases collected in note to 
Starr v. Atna L. Ins. Co. (1905) 4 L. R. A. (N. S.) 636. Such a provision is 
similar to a provision against liability in case of death from suicide, and the rule 
just stated has been frequently applied to such cases. Modern Woodmen v. Craiger 
(1910) 175 Ind. 30, 92 N. E. 113, 93 N. E. 209; Modern Woodmen v. Kincheloe 
(1911) 175 Ind. 563, 94 N. E, 228, Ann. Cas. 1913C, 1250; Hodson v. Great Camp, 
K. M. M. (911) 47 Ind. App. 113, 93 N E 861” 

The exception was upheld. 

In Bankers’ Union of the World v. Mixon, 74 Neb. 36, 103 N. W. 1049, the excep- 
tion was from disability resulting from smallpox. The court said: 

“The defendant insists that the death of the insured resulted from smallpox, 
and that, by reason of the foregoing waiver, this loss was not insured against. 
The suggestion of the plaintiff that this waiver was not binding upon the bene- 
ficiary is without foundation, since it waives benefits in case of death, and such 
benefits could accrue to no one except the beneficiary under the certificate. It is 
also suggested by the plaintiff that fraternal beneficiary companies cannot contract 
for such waivers of liability. No reason is given upon which to base such a 
suggestion, and we are not aware of any. The right of the parties to so limit their 
contracts was recognized in Sovereign Camp Woodmen of the World v. Woodruff, 
80 Miss. 546, 32 So. 4.” 

The exception was upheld. » eet 

In Gallop v. Royal Neighbors of America, 167 Mo. App. 85, 150 S. W. 1118, 
the exception was disability or death resulting from pregnancy existing at the time 
of the delivery of the contract. The court said: 

“Parties to a contract of insurance have the undoubted right to agree on the 
terms of their contract and to declare when and under what conditions the contract 
shall go into effect. Misselhorn v. Life Ass’n, 30 Mo. App. loc. cit. 600. As is 
well said in the case of M. W. A.-v. Owens (Tex.), 130 S. W. loc. cit. 862: 
‘It is true that a binding contract of insurance may be made by the making and 
acceptance of a proposition without the issuance of a policy, the policy not being the 
contract, but only the written statement thereof; but it is also true that the com- 
petency of the parties to expressly stipulate when it (the insurance contract) shall 
become operative cannot be quéstioned.’ And where the parties agree in the applica- 
tion that the contract of indemnity shall not take effect until the delivery of the 
policy at a certain time and under certain specified conditions, such agreement will 
be enforced if it is one the parties lawfully could make. Thus, in the case from 
which we have just quoted, a provision that the member must be in good health at 
the time of the delivery of the certificate was held valid, and the company was held 
not liable, since the proof showed that the member was ill of typhoid fever at 
that time. We think the stipulation in the by-law that the liability of defendant 
should not attach until the manual delivery of the certificate while the member—a 
married woman— was not pregnant was a lawful agreement the parties were entitled 
to make. The writer thinks that a stipulation forbidding pregnancy during the life 
of the contract on pain of forfeiture would have been contra bonos mores and non- 
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enforceable, but unquestionably defendant had a right, as an insurer, to select its 
risks and to declare that it would not issue a policy to a married woman during 
pregnancy. 

“The physical state the contract was intended to have existent at the time it 
became effective as a contract of indemnity was in the nature of a condition 
precedent. * * * And since that condition had failed before the delivery of the 
certificate, it must follow that the contract at no time came into being.” 

The exception was upheld. 

In the Knights and Ladies of Columbia v. Shoaf, 166 Ind. 367, 77 N. E. 738, 
pregnancy was admitted in the contract and a waiver made. The waiver was upheld. 
The court said: 

“* * * The application, waiver and certificate, as pleaded in the answer, 
taken together constituted the contract. Construing these writings together it is 
manifest that Mrs. Shoaf was not insured against death arising from her existing 
pregnancy.” 

To like effect is Stecger v. Modern Brotherhood of America, 24 S. D. 371, 123 
N. W. 842. 

In Curtis v. Modern Woodmen of America, 159 Wis., 303, 150 N. W. 417, the 
exception was from death from the intemperate use of intoxicating liquors. The 
exception was upheld. In Modern Woodmen of America v. Weekley, 42 Okl. 25, 
139 P. 1138, the exception was from death resulting from certain enumerated 
hazardous occupations The court said: 

“A condition in a fraternal benefit certificate that, ‘if the above-named member 
shall, at any time after the issuance of this certificate, enter upon any of the 
hazardous occupations named in sections 15, 16 or 18 of the by-laws of this society, 
as the same now exist or may be hereafter modified, amended or enacted, the entering 
upon said employment shall limit or extinguish the liability of this society upon this 
certificate in accordance with the by-laws of the society,’ is a reasonable and binding 
provision. And, where the by-laws enumerate, among the hazardous occupations, 
‘Linemen in the employment of electric car company, or power or electric light com- 
pany,’ and further provide that the effect of entering upon such hazardous occupa- 
tions shall totally exempt said society from any and all liability to such member, 
his beneficiary or beneficiaries, on account of the death of such member directly 
traceable to employment in such hazardous occupation,’ held, the certificate is not 
rendered void by the member entering upon such hazardous occupation, but the 
society is exempt from liability on account of death of the member by accident or 
disease directly traceable to such hazardous employment; the certificate remaining 
in full torce and effect, and the association’s liability continuing if death results 
from any other cause.” : 

We are inclined to the view, that, under the authorities here cited, it was com- 
petent for the parties to make an insurance contract excepting the insurer from 
liability for either disability or death resulting directly or indirectly from existing 
pregnancy; and as to such risk there was in fact no insurance contract made, and 
there being no contract of insurance covering the excepted risk, a recovery cannot 
be upheld. 

The contention is made by the plaintiff that the doctor in making the examina- 
tion of Mrs. Miller must of necessity have found out that her negative answer to 
the question as to whether she was pregnant was untrue, and that such knowledge on 
his part was knowledge to the defendant, and the effect of the untruthful negative 
answer was waived by the issuance and delivery of the policy. But, the view we take 
of her waiver of all benefits provided for in case of disability or death resulting 
from existing pregnancy renders a discussion of this contention unnecessary. If it 
had been shown with certainty that the defendant knew of her condition, or that she 
had answered truthfully and the policy had been issued and delivered as was done, 
still it would not have constituted a contract of insurance against the excepted risk. 

The view we take of this case necessitates a reversal of the judgment; and it 
is apparent from the record here presented and the defense made by the defendant, 
that the right of recovery cannot be maintained. We find, as a matter of law, that 
the plaintiff is not entitled to recover upon the insurance contract relied upon. 

We therefore recommend that the judgment of the trial court be reversed and 
remanded to the district court of Tulsa county, with a direction to dismiss the 
plaintiff’s petition. 

Per Curiam. It is so ordered. 
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METROPOLITAN LIFE INS. CO. v. PLUNKETT. (No. 13829.) 
(Supreme Court of Oklahoma. Jan. 6, 1925. Rehearing Denied March 31, 1925.) 
234 ‘Pacific Reporter 722. 

(Syllabus by the Court.) 

1. INSURANCE—SUICIDE NEVER PRESUMED TO DEFEAT ACTION ON 

LIFE INSURANCE POLICY. 
Upon an issue of suicide self-destruction is never presumed. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 


2. APPEAL AND ERROR—NEW TRIAL DISCRETIONARY; PRESUMED 
ON APPEAL THAT RULING OF TRIAL JUDGE SUSTAINING 
MOTION FOR NEW TRIAL IS CORRECT. 

A motion for a new trial is addressed to the sound legal discretion of the trial 
court, and, where the trial judge who presided at the trial of the case sustained such 
motion, every presumption will be indulged that such ruling is correct. 

(For other cases, see Appeal and Error, Dec. Dig. § 933[1].) 

3. RECORD HELD NOT TO SHOW ERROR IN QUESTION OF LAW 
JUSTIFYING REVERSING ORDER GRANTING NEW TRIAL. 

Record examined, and held, that the record fails to disclose a clearly established 
error in respect to some pure, simple, and unmixed question of law which would 
justify the appellate court in reversing an order of the trial judge granting a 
new trial. 

Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, Pottawatomie County; Hal Johnson, Judge. 

Action by Lydia Plunkett against the Metropolitan Life Insurance Company. 
From an order after verdict for defendant, granting plaintiff’s motion for new 
trial, defendant appeals. Judgment affirmed. 

W. L. Chapman, of Shawnee, and Embry, Johnson & Tolbert, of Oklahoma 
City, for plaintiff in error. 

Wyatt & Waldrep, of Shawnee, for defendant in error. 

Lyons, C. The plaintiff sued defendant on a policy of insurance issued by 
defendant whereby the defendant had insured the life of her husband in the prin- 
cipal sum of $2,500; the plaintiff being named as the sole beneficiary in said policy. 
The defendant made the defense of non-liability under such policy on the following 
clause therein contained: 

“If the insured within one year from the issuance hereof, die by his own hand 
or act, whether sane or insane, this policy shall become null and void, and the 
company will return only the premiums which have been received thereunder.” 

Upon the trial of the cause to a jury a verdict was returned in favor of de- 
fendant insurance company. The trial court granted plaintiff's motion for a new 
trial without specifying any reason or ground for the granting thereof. The plaintiff 
contends that the order of the trial court awarding a new trial is reversible error 
under the rule announced in Hagan v. Bailey, 27 Okl. 16, 110 P. 890; Duncan v. 
McAlester-Choctaw Coal Co., 27 Okla. 427, 112 P. 982, and St. Louis & S. F. 
Ry. Co. v. Wooten, 37 Okl. 444, 132 P. 479, where the rule is laid down as follows: 

“The discretion of the trial court in granting a new trial is so broad that its 
action in so doing will not be disturbed on appeal, unless the record shows clearly 
that the court has erred in its view of some pure and unmixed question of law, 
and that the order granting a new trial is based upon such erroneous view of 
the law. 

The appellant also cites First National Bank of Casey, Ill., v. Kernegay, 44 
Okl. 666, 146 P. 22; Trower v. Roberts, 17 Okl. 641, 89 P. 1113; Hughes v. C.,, 
R. I. & P. Ry. Co., 35 Okl. 482, 130 P. 591, L. R. A. 1916B, 1048. 

It is the contention of the appellant that the evidence in this case discloses clearly 
and unmistakably that the deceased committed suicide, and that therefore the verdict 
in favor of the defendant in the court below was unmistakably correct, and should 
not be disturbed. It is true that there is circumstantial evidence strongly pointing 
toward the theory of suicide. 

Ul, 2] However, we must have in mind the following principles: 

“(1) The presumption is that the death of the insured was not by suicide, where 
the evidence is compatible either with the theory of accidental death or self- 
destruction. 
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“(2) That the concensus of opinion is that, when circumstantial evidence is relied 
upon to establish death by suicide, the party making the averment must prove it 
by facts which exclude every reasonable hypothesis of natural and accidental death. 
14 R. C. L., Sec. 417, page 1237. Penn Mutual Life Ins. Co. v. Spaulding, 50 Okl. 
307, 150 P. 494. 

“(3) That, as the granting of a new trial only places the parties in a position 
to have the issues between them again submitted to a court or jury, the showing for 
reversal should be much stronger, where the error assigned is the granting of a new 
trial than where it is the refusal. McGhee v. Hurst, 91 Okl. 258, 217 P. 368. 

“(4) The granting of a new trial being so much within the discretion of the 
trial court, this court will not reverse an order of such court granting a new trial, 
unless error is clearly established in respect to some pure, simple, and unmixed 
question of law. Eldred v. Pittsburgh County Ry. Co., 93 Okl. 163, 220 P. 351. 

“(5) A motion for a new trial is addressed to the sound, legal discretion of the 
trial court, and, where the trial judge who presided at the trial of the case sustained 
such motion, every presumption will be indulged that such ruling is correct—K. K. K. 
Medicine Co. v. Harrington, 83 Okl. 2010, 201 P. 496.” 

[3] When this appeal is tested by the foregoing principles, it is clear that the 
decision of the trial judge must be sustained. It was the contention of the plaintiff 
that an inference of accidental death or death by apoplexy might be drawn from 
the circumstances disclosed in this case. No motive for suicide was presented. The 
deceased had been in the habit of purchasing carbolic acid, or at least purchased it 
frequently for a disinfectant, and it is the theory of the insurance company that the 
facts disclosed a self-inflicted death caused by the intentional drinking of carbolic 
acid, and that such facts warrant no other reasinable inference and admit of no 
doubt. The attending physician at the time of the death, it is true, gave suicide as 
the cause thereof, but upon a full consideration of the circumstances he changed his 
opinion, and refused to testify that in his opinion suicide was the cause of the death. 
We have examined the testimony, and we are by no means convinced that the show- 
ing is so strong that the trial court was not warranted in granting a new trial. 

The trial court heard the witnesses and saw the entire picture as a whole; we 
must rely wholly on the cold record contained in the case made. Under these 
circumstances we are not called upon to say that the learned trial court erred in 
granting a new trial. 

Every presumption is in favor of the regularity of the trial court’s action. He 
sits as the thirteenth juror, and, if he is not satisfied with the fairness and justice 
of the result, it is his duty to order a retrial. No reason is given for the action 
of the trial court, and the presumption of correctness therefore apply with especial 
vigor and force. 

The judgment of the trial court therefore is affirmed. 


STATE LIFE INS. CO. v. FANN. (No. 2435.) 
(Court of Civil Appeals of Texas. Armmarillo. Feb. 25, 1925. Rehearing Denied 
March 11, 1925.) 
269 Southwestern Reporter 1111. 

1. INSURANCE—POLICY HELD NOT FORFEITED BY NONPAYMENT 
OF PREMIUM NOTE BEFORE MATURITY WHEN INSURED BE- 
CAME INSANE. 

Insured, who became insane before maturity of last premium note, was relieved 
from paying note by policy provision that, on receipt of notice of total disability, com- 
pany would waive payment of subsequent premiums, and policy was not forfeited 
because of failure to notify company before maturity of note, though, in absence 
of disability provision, such failure would forfeit policy. 

(For other cases, see Insurance, Dec. Dig. §362.) 


Appeal from District Court, Lubbock County; Parke N. Dalton, Special Judge. 

Action by Virginia Akers Fann against the State Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Robt. H. Bean and Bean & Klett, all of Lubbock, for appellant. 

Vickers & Campbell, of Lubbock, for appellee. 

RanpotPH, J. This suit was filed by Mrs. Fann, as plaintiff, against the State 
Life Insurance Company, as defendant, upon a life insurance policy issued by-defend- 
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ant upon the life of Marvin Price Fann. Judgment in the trial court was rendered 
for plaintiff, and from this judgment appeal is taken to this court. 


The following statement is taken from appellant’s brief: 


“This appeal is based on the principal contention that the life insurance policy 
sued on was forfeited for nonpayment of-one of the premium notes. 


“Suit was filed by Virginia Akers Fann, beneficiary, against the State Life In- 
surance Company of Indianapolis, Ind., upon a life insurance policy issued upon the 
life of her husband, Marvin Price Fann, the plaintiff alleging that the policy was 
issued December 20, 1920, for the sum of $2,000, in consideration of the sum of $84.02 
paid in advance on delivery of the policy, ‘and of the payment of a like sum on or 
before the 20th day of December in each year’ thereafter; that ‘said policy provided 
that if the insured became wholly and permanently disabled by bodily injury or dis- 
ease so that he is and will be permanently, continuously, and wholly prevented thereby 
from performing any work for compensation or profit or from following any gainful 
occupation, the company ‘would waive the payment of premiums thereafter becoming 
due’; that the insured died November 6, 1923, at Norman, Okl.; that on April 1, 1922, 
he was suffering with a mental disability that prevented him from performing work 
for profit or compensation; that the company refused to pay after notice given; and 
that the insured had employed attorneys and was entitled to recover $2,000 principal, 
12 per cent. penalty and $750 attorney’s fees. 


“The defendant filed the usual general demurrer and general denial, and especially 
alleged that the policy was issued in consideration of the payment of annual pre- 
mium in advance on or before the 20th day of December of each year, ‘whereby the 
continued validity of said policy on and after December 20, 1921, was conditioned 
upon the payment of said premium on or before said date; and that on or about 
said date the insured and the defendant mutually entered into a written contract 
wherein and whereby the defendant accepted $9.02 in cash and three notes for the 
sum of $25 each, due 2, 4, and 6 months thereafter, respectively, with the absolute 
agreement and upon the express agreement that none of said notes was given or 
accepted as payment of premium due December 20, 1921, but “that the nonpayment 
of any of said notes or any extension thereof at maturity shall ipso facto lapse said 
policy,” and that such nonpayment of any of said notes at maturity would ipso facto 
terminate all rights under said policy; that the note aforesaid due June 20, 1922, 
was never paid, and that said policy aforesaid and all rights thereunder terminated on 
the nonpayment of said note due June 20, 1922.’ 

“As a further defense, the company alleged that in keeping with the forfeiture of 
said policy and the termination of all rights thereunder, the company notified the 
insured on or about August 23, 1922, that said policy had lapsed on account of non- 
payment of the note due June 20, 1922, and a check for $17.01 covering the unearned 
part of the payment made on the premium notes was forwarded to the insured and 
cashed by him in August of the year 1922, whereby all rights of the insured and of 
the plaintiff were forfeited, rescinded, and canceled. 

“By way of confession and avoidance, defendant alleged that if there was a dis- 
ability, as claimed by plaintiff, the company had no notice thereof, as required by 
the policy, but, on the contrary, the insured and the beneficiary both certified and 
represented to the company on or about July 6, 1922, that the insured was then ‘in good 
health and free from every ailment and complaint,’ and then and therein declared that 
the insured had not ‘had any injury, sickness or ailment of any kind,’ and that he had 
nct ‘consulted or been prescribed for by any physician or received any medical treat- 
ment’ since the date of his, (insured’s) original application on which said policy was 
issued, except that Dr. P. A. Taylor dressed a sore on his shin caused by a bump 
against a piece of wood, but which was then well; that the defendant believed and 
relied upon said certificate and representation, which were false and misleading, if it 
be true that the insured was suffering from any disease whatever at or prior to said 
time; that if there was any waiver of forfeiture or reinstatement of the policy, which 
is not admitted but expressly denied, the same was obtained by false and misleading 
statements and not binding upon the defendant.” 

‘ae The court submitted the case to the jury upon one special issue, which is as 
ollows: 

“Was Marvin Price Fann, on and after June 20, 1922, to date of his death, wholly, 
permanently, and continuously disabled by disease to such an extent that he was 
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thereby prevented from following any gainful occupation whatsoever? Answer yes 
or no.” 


The jury answered this question, “Yes,” and the trial court thereupon rendered 
judgment for plaintiff as prayed for. 


[1] As stated above, the principal contention in this case is that the life insur- 
ance policy sued on had been forfeited for nonpayment of a premium. Appellant 
contends that the insured having given his notes in lieu of the premium, and the 
notes not having been paid, such failure to pay the notes on their maturity forfeited 
the policy. Appellant further contends that as no proof of any disability of insured 
was furnished to the defendant before the date of the maturity of said note, as re- 
quired by the disability clause inserted in the policy by the defendant to the effect that 
“upon receipt at its home office of due proof of such disability,” it would waive pay- 
ment of premiums “thereafter” coming due, and that such provision requiring such 
proof not having been complied with, that pliantiff is not entitled to the benefit of 
such disability clause. 


The evidence amply supports the finding of the jury upon the issues submitted 
to them, and the controlling question for our consideration and one absolutely decisive 
of the case, is: Did the insured’s failure to notify the defendant of his disability 
deprive his beneficiary of the right to claim the benefit of the disability clause in the 
insurance policy? ‘That clause is as follows: 


“Total and Permanent Disability. 

“Tf the insured, after paying at least one full annual premium, and before default 
in the payment of any subsequent premium, and before attaining the age of sixty years, 
shall become wholly and permanently disabled by bodily injury or by disease so 
that he is or will be permanently, continuously and wholly prevented thereby from 
performing any work for compensation or profit, or from following any gainful 
occupation, the company, upon receipt at its home office of due proof of such disability 
of the insured as may be required by the company, will grant the following benefits: 
First. Will waive payment of premiums thereafter becoming due. Second. In addi- 
tion will pay to the insured a monthly income equal to all the original amount of 
insurance (exclusive of any accidental death benefit). The first monthly payment 
will be made upon said proof of disability as above provided, and the subsequent 
monthly payments will be made on the first day of each month thereafter, during 
such disability.” 

At the time the premium note came due, and prior thereto, the insured had become 
insane. Did his failure to notify the company of his disability bar a recovery on 
the policy? We think not. The time for the payment of the premium having been 
extended by the company by the acceptance of the note of the insured, such extended 
time of payment cannot be considered as a matter of grace, but must be held to be 
a matter of right, based on contract. The insurance company did hot, in accepting 
the insured’s note, reserve the right to cancel the policy at any time it saw fit, pending 
the maturity of the note, but bound itself to extend the time of payment to the due 
date of the note. Of course, upon the failure to pay the premium note when due, 
such failure was equivalent to a failure to pay the premium, and would work a 
forfeiture of the policy (Underwood v. Security Life & Annuity Co., 108 Tex. 381, 
194 S. W. 585), except for. the provisions of the disability clause above quoted. The 
Texarkana Court of Civil Appeals, in the case of Merchants’ Life Ins. Co. v. Clark, 
256 S. W. 969, holds: 

“It did not appear from the forfeiture clause, or any other part of the policy, 
that the proof, request, and waiver referred to must have been made before the 
expiration of the 31 days specified. On-the contrary, the time within which the in- 
sured was to make such proof, etc., was not limited by anything in the policy.” 

And further held: 

“(1) That the provision in the policy that appellant was to waive the payment of 
premiums while the insured was disabled, within the meaning of the policy, operated, 
the insured being so disabled, to relieve him of the necessity of paying the premium 
in question within the time specified in the policy.” 

Under the authority of this case, the Supreme Court having refused an applica- 
tion for writ of error, we hold that the life insurance policy sued on in this case 
was not forfeited by the failure of the insured to pay the premium note in question, 
or to notify the company of his disability. 
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[2] There was no issue submitted to the jury involving the question as to 
whether the insured, at the time of the issuance of the policy, was in “good health 
and free from every ailment and complaint,” and defendant did not request the sub- 
mission of such issue to the jury; hence it cannot now raise such question. 

We therefore overrule appellant’s assignments of error and propositions and 
affirm the judgment of the trial court. 
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FIRE 
TURK er at v. NEWARK FIRE INS. CO. (No. 10892.) 
(District Court, E. D. Pennsylvania. January 8, 1925.) 
4 Federal Reporter (2d) 142. 


1, INSURANCE—POLICY PLACED BY VENDOR AND NOT ASSIGNED 
NOT CONTRIBUTING INSURANCE WITH THAT PLACED BY PUR- 
CHASERS, BECAUSE OF INSURER’S SUBSEQUENT INDORSE- 
MENT, WITH KNOWLEDGE, CHANGING MORTGAGEE’S INTEREST. 
Policy placed by vendor and not assigned or intended to be assigned to pur- 

chasers was not contributing insurance with that placed by purchasers, because 

insurer, after acquiring knowledge of transfer of the property, placed an indorse- 
ment on the policy changing name of one protected under mortgagee clause; contract 
between insurer and owner being separate from that between insurer and mortgagee 
under mortgagee clause. 

(For other cases, see Insurance, Dec. Dig. § 504.) 


2. INSURANCE—PLEADING OF ACQUISITION OF KNOWLEDGE BY 

a. INSUFFICIENT TO SHOW INSURER CHARGED WITH 
TICE. 

Averment that insurance company’s writing agent acquired knowledge of the 
transfer of the property is too vague and insufficient to show, as is necessary to 
charge the principal with notice, that he acquired it in his capacity as agent, regard- 
ing a matter within the scope of his agency. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

3. INSURANCE—WILLINGNESS OF INSURER TO NAME NEW MORT- 
GAGEE UNDER MORTGAGEE CLAUSE NOT WAIVER OF ANY 
RIGHT AGAINST OWNER OF PROPERTY. 

Insurer’s willingness to name a new mortgagee under the mortgagee clause after 
there was a different owner of the property than when policy was issued was not 
a waiver of any right it had against the owner. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 


5. INSURANCE—INSURER BY COURSE WITH MORTGAGEE UNDER 
MORTGAGEE CLAUSE HELD NOT ESTOPPED TO SET UP CHANGE 
OF OWNERSHIP AGAINST PURCHASERS OF PROPERTY. 

Insurer in policy issued to vendor of insured property would not by course of 
conduct with mortgagee under mortgagee clause after sale of property be estopped 
to set up change of ownership as a defense against purchasers of the property not 
knowing of such insurance. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 


6. INSURANCE—TO CONSTITUTE “OTHER INSURANCE” OR “CON- 
TRIBUTING INSURANCE” POLICIES MUST COVER SAME INTER- 
EST, PROPERTY, AND RISK. 

To constitute “other” or “contributing” insurance, the policies must cover the 
same interest, the same property, and the same risk. 
(For other cases, see Insurance, Dec. Dig. §§ 288[1], 336[1], 504.) 


8. INSURANCE—POLICY ON SINGLE TRACT TO BE EXHAUSTED BE- 
FORE CALLING ON POLICY ON THAT AND OTHER TRACTS. 
Under Pennsylvania law, where insured has a policy covering several parcels, and 

others covering only one parcel, the latter must for loss on the parcel covered thereby 

be entirely exhausted before the former can be called on for contribution; the two 
classes of policies covering different subjects, risks, and interests. 
(For other cases, see Insurance, Dec. Dig. § 504.) 


9. INSURANCE-—NEITHER COMPROMISE NOR ACCORD AND SATIS- 
FACTION PLEADED BY AFFIDAVIT OF DEFENSE IN ACTION ON 
INSURANCE POLICY. 

Averment of affidavit of defense, in action on insurance policy, that at time loss 
was settled and adjusted it was agreed by the parties’ representatives that the 
amount of the agreed loss was to be paid by apportioning it to $2,000 of insurance 
carried by plaintiffs on the property at time of fire (whereas the amount of insurance 
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was only $16,000), held insufficient to plead a compromise or an accord, and satisfac- 
tion. 


(For other cases, see Insurance, Dec. Dig. § 640[1].) 


10. INSURANCE—NO ESTOPPEL OF INSURED BY FILING, THROUGH 
aa BELIEF, A PROOF OF LOSS AGAINST A COMPANY NOT 
TABLE. 

Insured is not estoppel to assert the truth against the company carrying insur- 
ance on his property simply by filing proof of claim against another company in 
mistaken belief that it also was liable on the loss. 

(For other cases, see Insurance, Dec. Dig. § 550.) 


At Law. Action by Simon Turk and another against the Newark Fire Insurance 
Company. Sur rule for judgment for plaintiffs for want of a sufficient affidavit of 
defense. Judgment for plaintiffs. 

Arthur S. Arnold, of Philadelphia, Pa., for plaintiffs. 

Horace M. Schell, of Philadelphia, Pa., for defendant. 

McKeEeEnaN, District Judge. This is a suit on a fire insurance policy for $6,000 
issued by the defendant to the plaintiffs as owners of premises 316 Market Street, 
Chester, Pa. A loss-occurred amounting to $14,276, and the question is whether 
the defendant is liable for 6/16 of this loss, or $5,353.50, as claimed by the plaintiffs, 
or for only 6/21, or $4,079, as claimed by the defendant. This depends upon whether 
the total contributing insurance upon the plaintiff’s interest in the property was 
$16,000 or $21,000. 

On May 31, 1919, the property in question was acquired by the plaintiffs by pur- 
chase from Bristol R. Lord, Jr., and William K. Lord, whereupon the plaintiffs 
placed three insurance policies on the property, the policy in suit for $6,000; a policy 
of the Firemen’s Insurance Company for $5,000; and a policy of the Colonial Fire 
Underwriters for $5,000 (a total of $16,000), all of which were in effect at the time 
of the fire, which occurred on February 17, 1924. 

Immediately prior to the conveyance the Lord Bros. had owned 316 Market 
Street and also the adjoining property, 318 Market Street, and on April 20, 1919, had 
secured a policy for $5,000, covering both properties from the Springfield Fire & 
Marine Insurance Company; the policy being issued to Bristol R. Lord, Jr., and 
William K. Lord. The latter policy was not purchased by the plaintiffs from the 
Lord Bros., was never assigned to the plaintiffs, and there was no agreement for its 
purchase by the plaintiffs. It appears from the pleadings that at the time of the con- 
veyance the Springfield policy was in the possession of George K. Crozer, Jr., treas- 
urer, as mortgagee under the standard New York mortgage clause. The affidavit of 
defense avers that a few weeks after the conveyance Messrs. Gray & Co., the writing 
agents of the Springfield Company “acquired knowledge of the transfer of the said 
property,” and that subsequently, on October 24, 1919, Mr. Crozer deliverd the 
policy to Gray & Co. for the purpose of having an indorsement placed thereon, 
changing the mortgagee’s interest from George K. Crozer, Jr., treasurer, to J. Lewis 
Crozer Library, which change was duly made by indorsement attached to the policy. 
Upon these averments the defendant bases the contentions, first, that in view Of 
Gray & Co.’s knowledge, his new indorsement ,in spite of the change of ownership, 
rendered the policy valid as between the Springfield Company and the mortgagee, and 
that, being valid as to the mortgagee, it should, as between the parties to this suit, 
be considered as contributing insurance and pro rata with the policies carried by the 
plaintiffs on their property; second, that by the new indorsement, the Springfield 
Company ratified the transfer of ownership, and would be estopped from setting 
that up in a suit by the plaintiffs. 

[1] The first argument is based, I think, upon a misconception of the contractual 
relationships that exist between an insurer and an insured owner on the one hand 
and the insurer and a mortgagee on the other hand. A mortgagee clause creates a 
new and separate contract between the insurer and the mortgagee, and effects a 
separate insurance of the interest of the mortgagee, not affected for the most part 
by any act or neglect of the mortgagor of which the mortgagee is ignorant. Syndi- 
cate Insurance Co. v. Bohn, 65 F. 165, 12 C. C. A. 531, 27 L. R. A. 614; Pennsylvania 
Co. for Insurance on Lives, etc., v. Aachen (D. C.) 257 F. 189. Whether the mort- 
gagee can recover from the Springfield Company is immaterial. The Springfield 
policy contained the usual clause that it should be void “if the interest of the’ 
insured be other than unconditional and sole ownership.” The mortgagee clause 
modified this provision only so far as the mortgagee was concerned. It pro- 
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vided that “as to the interest of the mortgagee” the policy should not be in- 
validated by a change in ownership providing the mortgagee notified the company 
of any change of ownership which might come to its knowledge, and providing 
also that, if the insurer should pay the mortgagee any loss under the policy 
and claim that as to the mortgagor or owner no liability existed, the insurer 
would, to the extent of such payment, be subrogated to all of the rights of the mort- 
gagee. The owners insured by the Springfield Company policy were the Lord Bros. 
They conveyed the property to the plaintiffs, but no assignment of the policy to them 
was made or contemplated. The Springfield Company has no contractual relation- 
ship with the plaintiffs, and, as I say, its liability, if any, to the mortgagee is imma- 
terial to this suit. 

[2-5] The defendant’s argument that the Springfield Company would be estopped 
in a suit by the plaintiffs to set up the change of ownership as a defense is, I think, 
equally without merit. In the first place, 1 agree with the learned counsel for the 
plaintiffs that the simple averment that in June, 1919, the Springfield Company’s 
writing agents “acquired knowledge of the transfer of the said property” by Lord 
Bros. is too vague and is insufficient under the authorities to charge the Springfield 
Company. The agent’s knowledge must have been acquired in his capacity as agent, 
regarding a matter within the scope of his agency, and the averment should be 
specific as to this. Again, the insurer’s willingness to name a new mortgagee or 
the same mortgagee under another name, could scarcely be construed as a waiver of 
any right it had against the owner. Furthermore, waiver and estoppel are equitable 
doctrines, founded on the principle that one who has induced another into acting 
or forbearing to act may not, to the other’s injury, set up a defense inconsistent with 
what he induced the other to rely upon. Defendant does not aver that the plaintiffs 
acted or forbore to act in the belief that they had an insurance policy with the 
Springfield Company. The affidavit does not even aver that the plaintiffs (or, for 
that matter, the defendant) knew of the existence of the Springfield policy, and 
the statement of claim expressly avers that the plaintiffs never knew of its existence 
until after the fire. 

[6-8] The defense just referred to assumes, of course, that but for the alleged 
estoppel the Springfield Company would not be a contributing insurer. I think 
there can be no doubt as to this. To constitute “other” or “contributing” insurance 
the policies must cover the same interest, the same property, and the same risk. Sloat 
v. Insurance Co., 49 Pa. 14, 88 Am. Dec. 477; Yanko v. Insurance Co., 31 Pa. Super. 
Ct. 1; Meigs v. Insurance Co., 205 Pa. 378, 54 A. 1053; King v. Lancaster, 45 Pa. 
Super. Ct. 464. The Springfield Company insured the interest of the Lord Bros. 
The loss was sustained by the plaintiffs, whose interest was not insured by the 
Springfield policy. 

Even if the Springfield policy ran in favor of the plaintiffs, the defendant could 
not set up that policy in mitigation of its liability, for the reason that the policy 
sued on is a Pennsy!vania contract, to be construed according to Pennsylvania law, 
and, as the policy sued on covered only 316 Market street, and the Springfield 
policy covered both 316 and 318 Market street, the Pennsylvania rule would be appli- 
cable that, where the insured has a policy covering several parcels of property and 
also specific insurance covering only one parcel, the latter must be entirely exhausted 
before the other policies can be called upon for contribution, the two classes of 
policies covering different subjects, risks, and interests. Meigs v. Insurance Co., 205 
Pa. 378, 54 A. 1053; Zeigler v. Commonwealth Union Assurance Co., 38 Pa. Super 
Ct. 532; Clarke v. Assurance Co., 146 Pa. 561, 23 A. 248, 15 L. R. A. 127, 28 Am. 
St. Rep. 821. It is true that Judge McPherson in Meigs v. London Assurance Co. 
(C. C.) 126 F. 781, declined to accept the Pennsylvania rule, holding that “the ques- 
tion is one of general commercial law upon which the federal courts are at liberty 
to entertain an independent opinion.” But in Home Insurance Co. v. Baltimore 
Warehouse Co., 93 U. S. 527, 23 L. Ed. 868, upon which Judge McPherson relied, 
no question of the lex loci contractus was raised or considered, and I think it clear 
that the obligation of an insurance contract, like that of any other contract, rests 
upon the law under which the contract was made, and that the federal courts will 
not, under the pretext of a “general commercial law,” read into such a contract 
something that was not intended by the parties. Northwestern Mutual Life Insur- 
ance Co. v. McCue, 223 U. S. 234, 32 S. Ct. 220, 56 L. Ed. 419, 38 L. R. A. 
(N. S.) 57. Indeed, it may be seriously doubted whether there is any such thing 
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in this country as a “general commercial law.” While the phrase is often used, 
probably as a result of Mr. Justice Story’s opinion in Swift v. Tyson, 41 U. S. 
(16 Pet.) 1, 10 L. Ed. 865, it really means little more than that in some cases the 
federal courts will follow the decisions of state courts and in other cases will not. 
It would be difficult to add to what Mr. Chief Justice Mitchell said on the subject 
in Forepaugh v. Railroad Co., 128 Pa. 217, 18 A. 503, 5 L. R. A. 508, 15 Am. 
St. Rep. 672. The importance of adhering to the lex loci contractus in ascertaining 
the meaning of a contract could scarcely be better illustrated than by a case involving 
such a long-established and well-understood rule as the Pennsylvania rule just 
referred to. 

[9-11] It remains to notice pne further defense. The statement of claim avers 
that, after the fire, the plaintiffs, acting under mistaken advice that the Springfield 
Company was liable, filed proofs of loss with that company, and were later advised 
by their counsel that the Springfield Company was without liability to them. The 
affidavit of defense avers that at the time the loss was settled and adjusted “it was 
agreed by and between the General Adjustment Bureau, acting for and on behalf 
of the defendant, and the Pennsylvania Salvage Company, acting for and on behalf 
of the plaintiffs, that the amount of the agreed loss, to wit, $14,276, was to be 
paid by apportioning the said loss to $21,000 of insurance carried by the said plaintiffs 
upon said premises at the time of the said alleged fire.” This averment does not 
sufficiently plead a compromise or accord and satisfaction. The plaintiffs are not 
estopped from asserting the truth simply by having filed a proof of claim against 
the Springfield Company in the mistaken belief that this company was liable. 
Baldi v. Insurance Co., 24 Pa. Super. Ct. 288; Penn Furniture Co. v. Insurance Co., 
47 Pa. Super. Ct. 77. The affidavit of defense sets up no consideration for the 
alleged agreement either by way of advantage to the plaintiff or disadvantage to 
the defendant. It avers no change in the status quo of either party. No satisfaction 
is pleaded which is necessary to give effect to an accord. Diller v. Brubaker, 52 Pa. 
498, 91 Am. Dec. 177; Martin v. Frantz, 127 Pa. 389, 18 A. 20, 14 Am. St. Rep. 
859; Hosler v. Hursh, 151 Pa. 415, 25 A, 52; Fink v. Farmers’ Bank, 178 Pa. 
154, 35 A. 636, 56 Am. St. Rep. 746. 

Judgment may be entered for the plaintiffs in the sum of $5,353.50, with interest 
from May 12, 1924, for want of a sufficient affidavit of defense. 


JACKSONVILLE OIL MILLS v. STUYVESANT INS. CO. et al. 
SAME v. GLOBE & RUTGERS FIRE INS. CO. et al. 
(District Court W. D. Tennessee, W. D. February 23, 1925.) 
Nos. 2901, 1902. 

3 Federal Reporter (2d) 1006. 

1. INSURANCE—POLICY HELD TO ENTITLE INSURED TO $150 PER 
DAY DURING PERIOD IT WAS DEPRIVED OF USE AND OCCU- 
PANCY, REGARDLESS OF PROFITS WHICH MIGHT HAVE BEEN 
MADE. 

Policy insuring against loss of use and occupancy of mill through fire for not 
exceeding $150 a day during prescribed period held a valued policy, entitling insured 
to $150 per day for such period as it should be deprived of use and- occupancy, 
regardless of possibility of profits which might have been earned. 

(For other cases, see Insurance, Dec. Dig. § 475.) 


2. INSURANCE—AMBIGUITIES IN POLICY CONSTRUED MOST FAVOR- 
ABLY TO INSURED. 
Where terms of policy are ambiguous, or have no accepted meaning, they should 
be construed most favorably to insured. 
(For other cases, see Insurance, Dec. Dig. § 14631.) 
3. INSURANCE—INTENTION OF PARTIES CONTROLS CONSTRUCTION. 
Intention of parties controls construction of use and occupancy policy. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
Separate suits by the Jacksonville Oil Mills against the Stuyvesant Insurance 
Company and another and against the Globe & Rutgers Fire Insurance Company and 


another. Decrees for plaintiff. es 
W. P. Metcalf, of Memphis, Tenn., for plaintiff. 
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Hughes & Hughes, of Memphis, Tenn., for defendants. 

Ross, District Judge. Suit was brought by plaintiff in each of the above-styled 
cases against each defendant on an insurance policy issued by the defendants, 
respectively, commonly called a “use and occupancy” policy. The suits grew out of 
the destruction by fire of the same property insured by each of the defendants, 
and the suits were consolidated and heard together. 

Plaintiff is a corporation located at Jacksonville, Tex. Each defendant is a 
corporation, but neither was suable in the state of Texas, and inasmuch as each was 
doing business in the state of Tennessee, and represented by agents in this district, 
suit was brought in this jurisdiction. 

[1] Plaintiff was engaged in the business of buying cotton seed, from which it 
manufactured and sold cotton seed products; the products being cotton seed oil, 
cotton seed meal, cotton seed hulls, and the lint ginned from the seed, which product 
is referred to as linters. Each policy insured the plaintiff in the use and occupancy 
of its property, consisting of houses, machinery necessary to the manufacture of 
cotton seed products, storage warehouses, etc., for a period beginning with the lst 
day of October, 1922, and including the 3lst day of March, 1923; that is to say, 
plaintiff was insured against loss by reason of inability to enjoy the use and occu- 
pancy of the property through fire or any of the other causes mentioned in the 
policies, and the insurance was stated to be at a sum of not more than $150 per 
working day for such time as plaintiff might be deprived of the use and occupancy 
of the property within the prescribed period. 

A fire occurred on the 16th day of October, 1922, which virtually totally destroyed 
the main building and the principal portion of plaintiff’s property, so as to render 
it unfit for occupation and use as a manufacturing plant for a period extending 
considerably beyond March 31, 1923, as shown by the undisputed proof in the case. 
The particular clauses in the policies in question read as follows: 

“Jacksonville Oil Mill. 
“Use and occupancy: Oil mills. 

“23,400 on the use and occupancy (including fixed charges) of all of their 
buildings and machinery used or for use in their business of manufacturing the 
products of cotton seed and/or peanuts and/or vegetable seeds, situate at and/or near 
Jacksonville, Texas. Privilege is hereby granted to use gasoline engines, it being 
understood that gasoline storage and feed to the engine is in accordance with the 
underwriters’ specifications. 

“It is a condition of this contract that if the above-described buildings and 
machinery, or either of them, or any part thereof, shall be destroyed or damaged 
by fire or lightning, occuring during the term of this policy, so that the assured is 
entirely prevented from operating this company shall be liable for not exceeding 
one hundred fifty dollars ($150.00) for each and every working day of any year 
between and including October Ist to March 3lst from the date of said destruction 
or damage to the date when, with reasonable diligence, said building or buildings 
can be repaired or rebuilt, and/or the machinery thereof be repaired or replaced 
therein, as such property existed before the said destruction or damage. But if, 
as a result of said destruction or damage, the production capacity of the plant be 
only diminished, then shall the assured’s loss per diem be estimated as that propor- 
tion of not exceeding $150 in which the assured’s daily capacity is diminished for 
each and every working day of any year between and including the date above 
mentioned, from the date of said destruction or damage to the date when, with 
reasonable diligence, said building or buildings can be repaired or rebuilt and/or the 
machinery thereof be repaired or replaced therein, as such property existed before 
the said destruction or damage. 

“It is understood that no claim for loss shall be made under this policy because 
of cessation of operations of the within described premises between the dates of 
April lst and September 30th for any cause whatsoever. 

“It is understood that for the purpose of this insurance, all days are to be 
considered working days excepting Sundays, and that this company’s liability 
for loss and payment for days between and including the dates above mentioned 
is not limited by the expiration of this policy, but that this company is liable, in 
accordance with the conditions and stitpulations above, for total or partial loss of 
use and occupancy for all working days between and including the dates above 
mentioned providing said total or partial loss is caused by destruction or damage by 
fire or lightning occurring within the term of this policy.” 
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The contention of plaintiff is that it is entitled to recover ratably from the 
defendants a total amount of $150 per day for each working day from the date 
of the fire, on October 16, 1922, to the lst day of April, 1923. The contention of 
defendant is that, if plaintiff is entitled to recover any amount, it is for only such 
sum as it can show its reasonable profit would have been for the period intervening 
between the date of the fire and April 1, 1923, so that the sum should not exceed 
$150 for each working day; in other words, that plaintiff is entitled to recover only 
on a profit basis. 

In Michael v. Prussian Nat. Ins. Co. (Ct. of Appeals of N. Y., April 18, 1902) 
171 N. Y. 25, 63 N. E. 810, plaintiff brought suit on an insurance policy covering 
its elevator property, which policy contains the following provision: 

“It is a condition of this contract of insurance that if, by fire, during a continu- 
ance of this policy, the property, buildings, or machinery therein, or either of them, 
or any part thereof, shall be destroyed, or so damaged as to prevent the elevating 
and other handling of grain, this company shall be liable at the rate of $4.77 
per day for each working day of such prevention; and in case the building or 
machinery, or any part thereof, are so damaged as to prevent the elevating or 
handling of the full daily average of grain, this company is to be liable per day for 
that proportion of $4.77 which the elevating or handling so prevented bears to the 
said daily average ability of said elevator one year previous to the fire, which, 
for the purposes of this insurance, shall be considered the’ average daily ability of 
the elevator, not exceeding the amount insured. Loss to be computed from the day 
of the occurrence of any fire to the time when the building could, with ordinary 
diligence and dispatch, be repaired or rebuilt and the machinery placed therein, and 
not to be limited by the day of expiration named in this policy.” 

Defense was made to this policy on different grounds from that urged in the 
instant case, but in determining the matter the court held that the policy was a 
“valued” one, and that the total destruction of the property entitled the plaintiff to 
recover the fixed amount of $4.77 for each working day as to which plaintiff was 
deprived of the “use and occupancy” of the property. On page 813 of 63 N. E. 
(171 N. Y. 34) the court said, in considering the contention that the insurancé 
indemnified the insured against the loss of earnings or profits: 

“If the contract was intended as one of indemnity against the loss of earnings 
[or profits] derivable from the operation of the elevator plant, the words chosen 
were unfortunate, and in my opinion too vague. ‘Use and occupancy,’ as terms of 
insurance, may assume, within their general scope, the expectation of profits and 
earnings derivable from property; but the terms appears to have a broader signifi- 
cance as to the subject of imsurance, and to apply to the status of the property, 
and to its continued availability to the owner for any purpose he may be able to 
devote it to. The defendant might have avoided all questions of construction, 
and have made plain the subject of its insurance, if it was the business of the 
plaintiff, or its earnings and profits, by the use of appropriate and unmistakable 
words. But such words occur nowhere. The defendant has chosen to make a con- 
tract of insurance which distinguishes its subject as something other than the 
buildings or machinery, and which can mean the earnings and profits only by 
resort to reasoning. The terms made use of have not the accepted significance 
contended for by the appellant, and any doubt or ambiguity should be resolved against 
it and in favor of the assured. Janneck v. Insurance Co., 162 N. Y. 574, 57 N. E. 182; 
Matthews v. Insurance Co., 154 N. Y. 456, 48 N. E. 751, 39 L R. A. 433, 61 Am. 
St. Rep. 627. Insurance ‘on use and occupancy’ evidently relates to the business 
use which the property is capable of in its existing condition. If it is destroyed 
by fire, and its use becomes impossible, then during the period required for its 
reinstatement as property capable of use and occupation, the owner is to be com- 
pensated according to the terms of the policy. The more reasonable meaning of 
this contract, in my opinion, appears to be that it is a provision for indemnity to 
the owner of the elevator plant in the event that it should not continue in the 
same condition of availability to him, at a valuation agreed upon for every day 
required to reinstate it. The owner had an interest in its continued status as 
property capable of being used and occupied, and the defendant received its 
premium upon the basis of an agreement as to the estimated daily value to the 
assured of such a status.” 

In Tanenbaum v. Freundlich (Sup. Ct. N. Y. App. Term, Jan. 1903) 39 Misc. 
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Rep. 819, 81 N. Y. S. 292, 115 N. Y. St. Rep. 292, it was held that, in determining 
the amount of damages occasioned an insurance broker through loss of commissions 
resulting from failure of defendant to take out fire insurance “to not less than the 
market value of the ‘use and occupancy’ of certain property” as agreed, it was 
improper to permit testimony showing the net yearly profits made by defendant in 
his business. 

The question seems to be one as to which the authorities are meager as it 
would appear the policies are unusual. The particular clause in question in each 
policy is a “rider” to each of the policies in question but for which rider the policies 
would appear to be New York standard forms. So that the question presented is 
whether under the peculiar wording of the policies they are to be considered as 
“valued” policies or contingent policies. I am of opinion they must be construed 
as “valued” policies. 

[2] As held in Michael v. Prussian Nat. Ins. Co., supra, and numerous authori- 
ties which could be cited on this question, where ambiguity exists in the terms of 
an insurance policy, or where the terms have no accepted meaning and are doubtful, 
they should be construed most favorable to the insured. It appears the principal 
difference in the Michael Case and the instant gase is that in the former the 
provision of the policy was “this company shall be liable at the rate of $4.77 per 
day for each working day of such prevention,” while in the latter the policies provide 
that in the event of destruction of the property, “so that the assured is entirely 
prevented from operating, this company shall be liable for not exceeding $150 for 
each and every working day. * * *” 

[3] In the one instance, the amount is specified at a fixed sum. In the other, 
it is specified as an amount not exceeding a fixed sum for each working day wherein 
.the assured might be deprived of the use and occupancy of the property within the 
prescribed period. In construing the policy, the intention of the parties must 
govern. It would seem that the only fair natural construction to be placed upon the 
clause in question is that it was the intention that the assured should receive for 
total destruction, or such destruction as totally deprived the assured of the use and 
occupancy of the property, the amount of $150 per day for any such period as it 
should be deprived of such use and occupancy. The statement, “not exceeding $150 
for each and every working day,” means that plaintiff could not recover a sum the 
total of which would exceed $150 per day for each working day within the period 
from October 1, 1922, to April 1, 1923, if by reason of fire or lightning it should 
have been deprived of the use and occupancy of the property for the entire period, 
or that it could not recover a sum, the total of which exceeded the amount of $150 
per day for each working day for any‘ portion of such prescribed period during 
which, under the terms of the policy, it might be so deprived of the use and occu- 
pancy of the property. , 

The thing insured was not the possibility of profit or loss, nor profits which 
might have been earned, but that which was insured by defendants was the right of 
plaintiff to the use and enjoyment of its property; in other words, it was the 
privilege which plaintiff desired to have to use its property, the right to endeavor 
to earn profits. That right or privilege was insured, regardless of whether such 
right or privilege might or might not have been remunerative. Plaintiff did not 
obtain insurance against the possibility of its winning or losing in the operation 
of its property. If such had been its intention, it would doubtless have had the 
policy so worded as that it would have covered a loss, whether the property had 
béen destroyed or not. An insurance against loss of profits would be a totally 
different contract from insurance guaranteeing the right to the use and enjoyment of 
property. Furthermore, the great difficulty of endeavoring to arrive at any reason- 
able basis whereby possible profits of a business such as that in which plaintiff was 
engaged might have been estimated for any particular period is manifest. In 
the policies in question no such uncertainty was contemplated, nor is such possibility 
embraced within the contracts. 

As above stated, the undisputed proof is to the effect that the buildings could not 
have been replaced within the time limit of the insurance. Such being true, plaintiff 
is entitled to recover ratably from the defendants, so that the total sum recovered 
does not exceed an amount computed at $150 per day for the number of working 
days between October 16, 1922, and April 1, 1923. Plaintiff is also entitled to 
interest on this sum from the date of April 3, 1923, this being the day upon which 
it was agreed payment was finally refused. 
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BRETHREN’S MUT. INS. CO. v. HAYES et al. (No. 11857.) 
(Appellate Court of Indiana, Division No. 2. April 1, 1925.) 
147 Northeastern Reporter 159. 


INSURANCE—INSURER ACCEPTING ASSESSMENTS FROM PURCHAS- 
ERS HELD ESTOPPED TO DENY LIABILITY BECAUSE POLICY WAS 
PAYABLE TO VENDOR. 

Where insurer’s agent, who knew facts, advised purchasers to take fire policy 
in vendor’s: name, and, after purchasers had paid whole price and received deed, 
insurer, knowing facts, continued to collect assessments from purchasers, it was 


estopped to deny its liability notwithstanding policy was assigned to assignee of 
vendor’s interest in premises. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 
Appeal from Circuit Court, Fulton County; Reuben R. Carr, Judge. 


Action by Elmer Hayes and another against the Brethren’s Mutual Insurance 
Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Guy R. York, of Peru, Ind., and Myers & Emmons, of Rochester, for appellant. 

Arthur Metzler, of Rochester, and Tillett & Lawrence, of Peru, Ind., for 
appellees. 

McManuon, J. Action by appellees on a certificate of membership and policy 
of fire insurance issued by appellant. The amended gomplaint on which the case 
was tried alleges that on September 28, 1918, one George Walker, being the owner 
of certain real estate, entered into a contract for the sale of the same to appellees, 
who immediately thereafter entered into the possession of the same, a deed being 
executed at a later date when the balance of the purchase price was paid; 
that on said date appellees and Walker went to an agent of appellant to have the 
buildings on such real estate insured and informed appellant’s agent of the execution 
of said contract, that appellees were to take possession immediately under such 
contract, and that they desired to carry insurance on the buildings for the protection 
of Walker, in acordance with the terms of the contract, until the balance of the 
purchase price was paid; that such agent advised them that the proper way would 
be for appellees to take out the insurance and pay the premiums thereon, but to 
have the policy made in the name of Walker, which was done, appellees paying 
the premium and costs of such policy; that Walker sold and transferred his interest 
in the real estate to John Borden, and the policy was transferred to him by appellant; 
that on January 27, 1920, the balance of the purchase price being paid, Borden con- 
veyed the real estate to appellees; that thereafter appellant with full knowledge 
of all the facts accepted from appellees payments of premiums and assessments on 
such policy issuing receipts therefor to appellees; that on August 3, 1920, certain 
buildings located on said real estate and covered by the policy were destroyed by 
fire; and that appellant on being notified of the fire denied liability. A judgment 
having been rendered for appellees for the amount of the policy, appellant appeals 
and contends that the court erred in overruling the demurrer to the amended 
complaint. ; 

The memorandum attached to appellant’s demurrer contains 17 specifications why 
the amended complaint is not sufficient. The substance of the several specifications 
are: (1) That the amended complaint does not show that plaintiffs were ever 
members of appellant company; (2) that it does not show they ever made applica- 
tion for membership in appellant company as provided in rule 13 of the company, or 
that they became members under rule 30; (3) that John Borden is the only person 
entitled to prosecute the claim; (4) that John Borden never assigned or transferred 
the policy to plaintiffs; (5) that when Borden transferred the property to plaintiffs, 
he ceased to be a member of appellant company, and that under the policy the liability 
of the company ceased; (6) that the acceptance of Walker and issuance of a 
certificate or contract of insurance to him was not an acceptance of plaintiffs as 
members; and (7) that Walker was the legal owner of the property and the only 
person to whom a policy could issue, and that the complaint shows there was no 
contract of insurance between plaintiffs and the defendant. 

The questions presented for our determination relate to the sufficiency of the 
facts alleged to constitute a cause of action. 

Appellant insists that since the policy was made payable to Walker alone, and 
never having been assigned to appellees, they cannot maintain this action. There 
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is no claim that appellees did not have an insurable interest in the property at the 
time the policy was issued. They entered into a contract for the purchase of the 
property, and, the purchase money not all being paid, had agreed to take out insur- 
ance on the buildings for the protection of the seller. Appellant with knowledge of 
all the facts, with knowledge that appellees desired to take out and carry the 
insurance, wrote the contract of insurance for appellees intending to insure the 
buildings against loss by fire, taking appellees’ money in payment of the premiums 
and fees in accordance with the rules of the company. Instead of the policy being 
made payable to Walker and appellees as their interest might appear, it was on 
the advice of and at the suggestion of appellant’s agent made payable to Walker 
alone. The agent, knowing that appellees were the owners of an equitable interest 
in the property and that Walker was not the absolute owner thereof, caused the 
policy to be issued in the name of Walker. After the policy was issued, appellant 
with knowledge of the facts collected the assessments thereafter due on the policy 
from appellees, giving them receipts therefor. After appellees had paid the whole 
of the purchase money and had received the deed for the real estate, appellant with 
knowledge of the facts continued to collect assessments from appellees, and it was 
not until the buildings were destroyed by fire that appellant raised any question as 
to the validity of the policy or made any claim that the policy did. not cover 
appellees’ interest in the buildings. So long as there was no loss, appellant was willing 
to levy assessments and collect them from appellees. To hold that appellant after 
having advised that the policy be made payable to Walker and that appellees pay 
the assessments, and having collected the assessments, with knowledge of the facts, 
could repudiate the contract and escape all liability, would be to permit appellant 
to perpetrate a gross fraud on appellees. Under the facts, appellees at all times 
had an insurable interest in the property. Appellant knew that fact, and after 
appellees had become the absolute owners of the property, appellant by accepting 
the assessments recognized the validity of the policy and is now estopped to deny 
its liability to appellees. The fact that the policy was made payable to Walker and 
thereafter assigned to Borden does not necessarily render the complaint bad. Niagara 
Fire Ins. Co. v. Abell, 76 Ind. App. 255, 122 N. E. 667. 

As was said by the court in that case: 

“It was the law of this state, even before the adoption of the Code, that ‘if a 
promise be made to a person by a wrong name, the promisee may sue upon that 
promise in his right name, and’ may show by evidence that he was ‘the person 
intended.’ ” 

There was no error in overruling the demurrer to the amended complaint. 

Judgment affirmed. 


L. TERRY & H. ROSENBERG v. AMERICAN INS. CO. (No. 35904.) 
(Supreme Court of Iowa. April 7, 1925.) 
203 Northwestern Reporter 17. 
1. INSURANCE—WHERE EVIDENCE OF WAIVER UNDISPUTABLE, 
ISSUE IS DETERMINED AS MATTER OF LAW. 


Where evidence of waiver was without dispute, it was court’s duty to determine 
issue thereof as matter of law. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


2. TRIAL—EXCEPTIONS HELD ONLY TO CHALLENGE PEREMPTORY 
CHARACTER OF INSTRUCTION. 


In view of Code 1924, § 11495, exception that court erred in instructing jury 
that. defendant had waived its right to object to assignment of fire insurance policy, 
challenged only peremptory character of instruction. 

(For other cases, see Insurance, Dec. Dig. § 280.) 


3. APPEAL AND ERROR—INSTRUCTION THAT INSURER AS MATTER 
OF LAW WAIVED FORFEITURE OF POLICY HELD WITHOUT 
ERROR, IN VIEW OF EVIDENCE ESTABLISHING WAIVER. 

Where evidence established waiver of forfeiture of policy for assignment thereof 
by original insured, instruction that insurer as matter of law waived foreiture was 
without error. 


(For other cases, see Appeal and Error, Dec. Dig. § 1064[2].) 
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Appeal from District Court, Allamakee County; W. J. Springer, Judge. 

Action upon a policy of fire insurance. Verdict and judgment for plaintiff. 
Defendant appeals. Affirmed. 

Sampson & Dillon, of Des Moines, for appellant. 

W. S. Hart, of Wauken, for appellee. 

STEVENS, J. This is an action upon a fire insurance policy issued March 4, 1918, 
by appellant to one R. W. Fett upon a stock of general merchandise and other 
property at Luana, Iowa. On October 1, 1918, Fett assigned the policy by filling out 
the blank spaces provided for that purpose on the back thereof to L. Tarry & H. 
Rosenberg. On the same day, the consent of the company to the assignment was 
executed by “W. F. Land, agent.” On or about the 8th day of October, the stock 
of merchandise and other property covered by the policy was damaged by fire. The 
policy is the lowa standard form and contains a provision prohibiting the assignment 
thereof before loss without the consent of the insurer. The effect of such assign- 
ment is to forfeit the policy. The answer admitted the execution of the policy and 
set up as a defense the breach of this provision of the policy, alleging that Land 
was a soliciting agent only, and denying his authority to consent to the assignment 
of the policy. Appellee, by way of reply, set up a waiver of the clause of the policy 
invalidating it by assignment before loss. 

At the conclusion of all the testimony, appellant moved for a directed verdict 
upon the grounds of the alleged forfeiture of the policy and the insufficiency of the 
evidence to sustain appellee’s plea of waiver. The motion was overruled, but the 
court, in paragraph 3 of its charge, specifically withdrew all of the evidence, except 
that relating to the amount of damages, and peremptorily instructed the jury that 
appellant, by its conduct, waived its right to rely upon the alleged breach of 
the policy. i 

The propositions relied upon by appellant for reversal are (a) error in over- 
ruling the motion for a directed verdict; (b) in giving paragraph 3 of the charge 
to the jury; and (c) in the admission and exclusion of testimony. 

[1] If it was error for the court to overrule the motion for a directed verdict, it 
must have been because appellee did not make out a prima facie showing of waiver. 
The evidence on this point was without dispute, and it was therefore the duty of 
the court to determine this issue as a matter of law. 

(2, 3] Il. If the exception taken by appellant to paragraph 3 of the court’s charge, 
which was that the court erred in instructing the jury that the defendant had waived 
its right to object to the assignment of the policy, presents any question reviewable 
in this court, it is a narrow one. Section 11495 of the Code of 1924. Giving it 
the widest possible construction, it does no more than challenge the peremptory 
character of the instruction. Conceding that it does this, was it error for the court 
to instruct the jury, as a matter of law, that the alleged forfeiture of the policy 
was waived by appellant? If the evidence upon this issue was insufficient to 
establish waiver, then the motion for a directed verdict should have been sustained 
upon this ground, and the giving of the instruction to the contrary was error. The 
evidence was without conflict. 

We shall not review the evidence at length. Immediate notice of the fire was 
given appellant by its agent, who neglected to state in the notice that the policy had 
been assigned to appellees. It is clear appellant did not know of the assignment 
until after the fire. Upon receiving the notice of the fire, appellant immediately 
communicated with an adjuster by the name of Miller at Waterloo requesting him- 
to give the loss attention. In a few days Miller went to Luana, inspected the policy, 
and learned of the assignment thereof to appellees. He also inspected the loss and 
made an offer of settlement, which was declined. Later appllees employed an 
attorney who immediately wrote to appellant demanding settlement of the loss. 
Considerably later correspondence followed without result, but appellant did not, 
prior to the commencement of this action, specifically deny the authority of the 
agent to consent to the assignment of its liability on the policy. 

Shortly prior to the commencement of this action, the manager of the loss 
department, in a communication to appellee, acknowledged receipt of the proofs of 
loss dated December 4, 1918, but advised appellees that the records of the company 
did not disclose that they held a policy in the company, and that the policy designated 
in the proofs was issued to R. W. Fett. Before this communication was written, 
appellant advised appellee’s attorney that the policy provided fully as to notice and 
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proofs of loss, but did not deny the authority of the agent or liability for the loss. 
Proofs of loss were thereupon sent to the company. The correspondence between 
appellant and the adjuster was also offered in evidence. The attitude of appellant, 
as shown by this correspondence, was that it did not desire to avail itself of the 
alleged want of authority on the part of the agent to consent to the assignment 
if a satisfactory settlement could be obtained, but complete authority was given the 
adjuster to do whatever he thought best in the matter. The contents of this corre- 
spondence was, of course, unknown to appellees until after this action was com- 
menced, as it was appellant that denied liability, but this evidence was competent - 
as showing the authority of the adjuster and the attitude of the company with 
reference to the loss. The doctrine of waiver, as applied to the conduct of insurance 
companies in dealing with the insured, is well settled, and the inly question here 
is as to the sufficiency of the evidence to establish the same. It would have been 
error for the court to have sustained the motion to direct a verdict upon the ground 
that the evidence showed as a matter of law that there was no waiver and no 
request was made by appellant to submit this question to the jury. The evidence 
on this point tended strongly to establish waiver, and we do not see how the court 
could have ruled otherwise than it did. Appellant did not complain of the form of 
paragraph 3 of the court’s charge to the jury, nor of the grounds upon which it 
was based, except as stated above. 

[4] The only remaining matter to be considered is the ruling of the court upon 
the admission and exclusion of testimony. With one or two exceptions, the ruling 
complained of related to issues fully withdrawn from the jury and they were, there- 
fore, necessarily without prejudice. 

[5] It appears that a chemical was put in the water which was used by the 
fire company to extinguish the fire, and it is claimed that much of the damage to 
the goods resulted therefrom. Appellant sought to introduce the testimony of one 
of the firemen to the effect that he got some of the chemical on his clothes, and 
that it did not in any way injure them. This evidence was excluded. Conceding 
that the court might properly have permitted its introduction, a reversal would not 
be justified on account of this ruling. The evidence of the condition of the stock 
was quite complete, and we do not think that prejudice resulted from the ruling. 
Furthermore, the clothing worn by the fireman was not new, and the circumstances 
under which the chemical was used were materially different. When the record as 
a whole is considered, we find no ground of prejudice on account of this ruling. 
Much is said in argument on the subject of the agent’s authority to consent to the 
assignment of the policy, but the withdrawal of this issue from the jury removes 
it from discussion. We find no reversible error in the record, and the judgment 
of the court below is affirmed. 

Evans, De Graff, and Vermillion, JJ., concur. 


RATLIFF vy. ST. PAUL FIRE & MARINE INS. CO. 
(Court of Appeals of Kentucky. Feb. 24, 1925.) 
269 Southwestern Reporter 546. 

1. INSURANCE—INSURER HELD NOT LIABLE ON FIRE POLICY 
WHERE CHECK GIVEN FOR CASH PREMIUM WAS DISHONORED. 
Where insured property is destroyed by fire before insured receives notice that 

check given by him for cash premium has been dishonored, which notice demands 

return of policy, insurance company is not liable. 
(For other cases, see Insurance, Dec. Dig. § 349[1].) 


2. INSURANCE—STATEMENT IN LETTER NOTIFYING INSURED OF 
DISHONOR OF PREMIUM CHECK HELD NOT BINDING BECAUSE 
WITHOUT CONSIDERATION. 

Statement in letter notifying insured that check given for cash premium had 
been dishonored, and demanding return of policies, “These policies will become null 
and void five days from receipt by you of this notice,” held at most a promise 
without consideration to insure for five days, and not binding. 

(For other cases, see Insurance, Dec. Dig. § 357.) 


Appeal from Circuit Court, Pike County. 
Action by Roy Ratliff against the St. Paul Fire & Marine Insurance Company. 
From judgment of dismissal, plaintiff appeals. Affirmed. 
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Daugherty & Barrett, of Pikeville, for appellant. 


Harman, Francis & Hobson, of Pikeville, and F. M. Drake, and Bruce, Bullitt & 
Gordon, all of Louisville, for appellee. 


Sanpiwce, C. On April 11, 1922, appellee, St. Paul Fire & Marine Insurance 
Company, issued to appellant, Roy Ratliff, a fire insurance policy insuring him for 
one year against loss or damage by fire, not to exceed $1,500, to a stock of merchan- 
dise. The premium was $38.25, for which appellant gave appellee his check. ‘The 
check was deposited the following day, and in the usual course of business was 
presented to the bank on which it was drawn for payment. The check was dishonored, 
and returned to appellee marked, “insufficient funds.” It thereupon wrote appellant 
a letter advising him that his check had been dishonored, and directing that he 
return the policy, with advice that immediately upon its receipt the dishonored 
check would be mailed to him. The letter contained no suggestion that appellant 
might have further time in which to pay the premium, and made no suggestion that 
appellee considered appellant indebted to it by having given the check or accepted 
the policy, and made no attempt to collect or demand for payment of the check. 
Before the letter reached appellant, as was stated in his petition, the stock of goods 
burned. Appellant made demand, and submitted proof of loss under the policy, 
which appellee declined to pay, and this litigation resulted. At the close of 
appellant’s testimony the trial court took the case from the jury and entered a 


judgment dismissing appellant’s petition. This appeal is prosecuted from that 
judgment. 


[1] There is no controversy as to the facts, and a pure question of law is 
presented by the appeal. Is an insurance company bound on a policy issued and 
delivered by it for a cash premium if the check given by the insured for the 
premium when presented in due course for payment is dishonored, and a fire 
occurs destroying the property insured before notice by letter, promptly written, 
that the check has been dishonored, and a demand for the return of the policy made 
by the insurer reaches the insured? A different state of case would be presented 
if appellee, upon being notified of the dishonor of the check, had then sought to 
collect the amount of the premium from appellant. That would have been its 
recognition that the check was accepted in payment of the premium, and that it 
issued the policy, not for cash, but for the evidence of debt represented by the 
check. Appellee’s contention is, that since this was a cash transaction and the 
check was accepted and the policy was issued with that understanding, it was 
incumbent upon appellant to make the check good when presented for payment; 
and that upon the dishonor of the check the consideration for the insurance policy 
failed, and hence it was void. It insists therefore that it is not liable for the fire 
loss that followed. 


Under the head of Payment by Checks, in 30 Cyc., page 1207, it is written: 

“The acceptance by the creditor of a check without regard to whether it is the 
check of the debtor or of a third person does not constitute payment unless it is 
agreed that it shall be taken as an absolute payment.” 

The rule with reference to checks as payment js thus written in 21 R. C. L,, 

age 60: 
x “With the exception of a few jurisdictions, the authorities are unanimous in 
supporting the rule that the giving of a bank check by a debtor for the amount 
of his indebtedness to the payee is not in the absence of an express or implied 
agreement to that effect a payment or discharge of the debt, the presumption being 
that the check is accepted on the condition that it shall be paid and the debt 
is not discharged until the check is paid or the check is accepted at the bank at 
which it is made payable.” 

Under the head of Sales, with reference to the payment of the purchase price 
by check, the rule is thus written in 23 R. C. L., page 1388: 

“The acceptance of a buyer’s check is not regarded as payment, but only as 
conditional payment, and if the check is dishonored on due presentation the seller’s 
right to reclaim the property is not lost.” 

Under the same heading, in 35 Cyc., page 329, with reference to payment by 
check, the rule is thus written: 

“So if the seller delivers on an understanding express or implied that he is to 
receive immediate payment or security he may reclaim the goods, or if he delivers 
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on payment by check in lieu of cash and the check is dishonored he may reclaim 
the property.” 

In Carter & Co. v. Richardson & Co., 60 S. W. 397, 22 Ky. Law Rep. 1204, 
this court said: 

“The giving of a check is not of itself a payment of a debt unless the parties 
expressly agreed that it should be so accepted (which is not this case). 18 Am. & 
Eng. Ency. Law, 158; Bailey v. Robinson, 14 Ky. Law Rep. 670, Superior Court.” 

In Walls v. Home Insurance Company of New York, 114 Ky. 611, 71 S. W. 
650, 24 Ky. Law Rep. 1452, 102 Am. St. Rep. 298, appellant contended that his having 
mailed a check for the amount of the premium due was in law a payment. The 
contention was rejected for the following reasons: 

“(1) It was not pleaded that the premium had been paid; (2) it was not shown 
that appellee’s agent received or accepted the check in payment; (3) the check was 
not in fact paid, nor presented to the bank upon which it was drawn; nor (4) did 
appellant have at the time, or any time thereafter before the fire, enough funds in 
the bank to his credit to have paid the check.” 

In accord with the foregoing general principles, and considering the case now 
before us in their light, and in the light of the facts of the transactions, it would 
seem that, by the insurance policy issued to appellant, appellee insured him against 
loss to his stock of goods by fire in consideration of the amount of the premium 
paid in cash. Appellant, in payment of the premium, gave appellee his check. Upon 
presentation the check was dishonored. As soon as appellee received notice of that 
fact, it demanded of appellant the return of the policy, holding the check merely 
as evidence of its dishonor and non-payment. It made no attempt to collect the check, 
and took no steps to hold appellant liable to it for the amount of the premium under 
the contract of insurance. Under the circumstances, it seems perfectly obvious that 
the parties were dealing on a cash basis. The check was accepted not as an evidence 
of debt, but as cash. The policy was delivered, not because appellant agreed to pay 
appellee the amount of the premium, but because, as the parties understood the 
transaction, he had paid it the amount of the premium. When the check proved 
to be worthless, the consideration failed and appellee so treated the transaction. We 
cannot see how the case is any different than it would have been if appellant had 
paid the amount of the premium in counterfeit bills. 

[2] It is insisted for appellant, however, that appellee by its agent put its own 
construction on the contract by the letter it wrote, and that under the terms of the 
letter written to him appellee acknowledged that the policy was in force and would 
not terminate until five days after receipt of the letter. The letter reads: 

“We are to-day in receipt of your unpaid check in amount of $76.50; check 
having been returned to this agency from the bank marked, ‘Insufficient funds.’ 
Following the usual custom of all companies in cases of this kind, we are hereby 
officially notifying you of the election of the companies to cancel the policies recently 
issued to you, viz., St. Paul policy No. 7010; Niagara policy No. 12058. These 
policies will become null and void five days from the receipt by you of this notice. 
Please be so kind as to return each of the above-named policies to this office in the 
inclosed envelopes, that we may complete our files. Immediately upon receipt of 
the policies, we will forward you the unpaid check.” ‘ 

The letter fairly interpreted is no more and no less than a notice by appellee to 
appellant that the check given for the cash premium had been dishonored and proved 
worthless, and that he therefore would take notice that the policy issued to him for 
same was likewise worthless. A different state of case would be presented if the 
letter had reached appellant before the fire occurred. Appellant’s petition stated that 
the letter reached him two days after the fire. In testifying about it he stated that 
it reached him “about the time of the fire,” but did not state that it reached him 
before the fire. The allegation in the petition that the letter reached him two days 
after the fire was not controverted. Appellant did not claim in his testimony that 
the portion of the letter advising that the policy would become void five days after 
he received it misled him, or caused him to delay in arranging for other insurance 
on his stock of goods. If the letter had been received by him before the fire, and 
acting on the suggestion in the letter that the policy, would protect him for five 
days after its receipt appellant had failed to protect himself from fire loss by taking 
other insurance, an estoppel might have arisen against appellee. The policy con- 
tained the usual provision that either party might cancel it by giving five days’ 
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notice. Doubtless appellee’s agent had that provision of the policy in mind when 
he wrote the letter. Consequently, under the facts of this case, it seems to the 
court that the portion of the letter advising that the policy would become void 
five days after appellant’s receiving it plays no part at all. At most it can be 
considered only the gratuitous promise upon the part of appellee, to keep appellant’s 
property insured from the date the policy issued until five days after he received 
the letter. The promise was not supported by any consideration whatever, and 
consequently appellee was not bound. To adopt appellant’s contention would be to 
hold that the policy of insurance was binding on appellant from April 11th, the date 
it was issued, until five days after the letter, written April 25th, reached appellant, 
without any consideration whatever. The policy having been issued for a cash 
premium of $38.25, appellant having delivered and appellee having received his check 
as cash, it devolved upon appellant to have the funds in bank to meet the check 
when presented in due course for payment. His failure to do so resulted in a failure 
of consideration for the policy of insurance issued to him, which rendered it void. 
For these reasons, the judgment herein is affirmed. 


BONHAM v. NORTHWESTERN NAT. INS, CO. (No. 104.) 
(Supreme Court of Michigan. April 3, 1925.) 
202 Northwestern Reporter, 995. 

3. INSURANCE—INSURER HELD UNDER EVIDENCE NOT TO HAVE 
BORNE ITS BURDEN OF PROVING POLICY FORFEITED BY NON- 
OCCUPANCY OR VACANCY CLAUSES. 

Where insured visited premises once or twice a week, insurer held under evi- 
dence not to have borne its burden of establishing that fire insurance policy was 
forfeited either by vacancy or non-occupancy of dwelling for period of six months 
at any one time as prescribed by policy. 


(For other cases, see Insurance, Dec. Dig. § 665 [3].) 


Error to Circuit Court, Bay County; Samuel G. Houghton, Judge. 

Action by Julia Bonham against the Northwestern National Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Affirmed. 

Argued before McDonald, C. J., and Clark, Bird, Sharpe, Moore, Steere, Fel- 
lows, and Wiest, JJ. 

Selwyn A. Lambert, of Bay City, for appellant. 

Hubert J. Gaffiney, of Bay City, for appellee. 

STEERE, J. Plaintiff brought this action to recover on a fire insurance policy 
issued November 19, 1920, by defendant on her house and contents located in 
Bay City, Mich. The amount of the policy was $500. It was in force at the time 
the fire occurred, on October 16, 1924, unless rendered void by the premises being 
unoccupied at the time of the fire in violation of its terms. It is conceded the amount 
of loss was equal to the face of the policy. Under its plea of general issue defen- 
dant gave special notice that the policy “was void and not in force on the premises 
when same were damaged by fire because of said premises having been unoccupied 
for more than six successive months prior to said fire without permission,” etc. 

The case was tried before a jury. At conclusion of plaintiff’s testimony, both 
parties rested and asked for a directed verdict. After hearing arguments the court 
directed a verdict in favor of plaintiff and entered judgment thereon. 

The policy contains the following provision : 

“Permission granted for the within described premises to be and remain vacant 
for a period not exceeding sixty (60) days at any one time, the term “vacant” being 
construed to mean as empty building void of personal habitation; or to be and re- 
main unoccupied for a period not exceeding six (6) months at any one time, the 
term “unoccupied” being construed to mean a building that is entirely furnished, but 
with personal habitants temporarily absent.” s+ ; 

The insured house was a one-story, shingle roof, frame building. At time of 
the fire plaintiff was a widow 69 years of age and had owned these premises for 
many years, living there with her husband until he died in the spring of 1922. After 
his death, her nephew and wife came from Detroit and lived there. The nephew 
soon died, and his wife continued to live in the house for some time thereafter. 
Plaintiff’s financial circumstances were such that in September, 1922, she found em- 
ployment as a housekeeper for a Mr. Blossy, who resided on Erie street in Bay 
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City about a mile from her home. Her nephew’s wife continued to occupy plaintiffs 
home until about Christmas, 1922, when she returned to her former home in Detroit, 
turning over the only key of the house to plaintiff before she left. 

Plaintiff thereafter retained possession of the place, visited it weekly or oftener, 
carried the key, and kept her furnished home intact so that she could be free to ga 
there at any time and use it as she wished. A few days after her nephew’s wife 
left, she went there, packed up and put away some fruit, shut off the water, saw that 
everything was all right, and locked the house securely when she went away. From 
that time she regularly returned once a week or more to look after and care for her 
home. Her employment was not for any definite period, and she was paid weekly. 
Her reasons for keeping possession of the place and visiting it weekly or oftener 
were: 

‘That was my home. I thought if I was out of a place I would go home. I 
would have a home to go to.” 

The time she spent there on the occasions of her return varied. Sometimes 
she would go in, look around to see if everything was all right, sit down for a 
time, then lock up and leave. On other occasions she remained longer. She told of 
spending the night there on three different occasions, once in the spring when she 
went there to unpack her fruit and attend to other matters, remaining over night, as 
she said, “because I had too much to do.” She stayed there all day and all night 
again during the summer, and there was no six months’ period in which she did 
not spend the night there. The Friday before the fire (on Monday) she was there 
all day and all night, during which time she occupied herself “cleaning up the house 
and making up beds, and blacking the stove, and doing everything.” All her 
furniture, household effects, and best clothing were in their places in her house. 
She only took with her to her place of employment such clothing as she “had to 
have to get along with.” Of this and of the times she returned to her home she 
was asked, and answered as follows: 

“Q. What was the greatest length of time that you recall that you were not in 
this house for any length of time—when you weren't there? A. Well, I was there 
every week, twice a week, once and twice a week, every week. 

“Q. So then the greatest length of time would be one week, is that what you 
mean, that intervened? A. But during the week I would go there, sometimes on 
Monday, Tuesday, or sometimes Sunday, and twice a week sometimes, if it ain’t 
stormy. 

“Q. Did I understand you to say that your clothing was left there? A. Yes, all 
my best clothes were there. 

“Q. And were they in the fire? A. Yes, sir.” 

The evidence clearly shows that plaintiff had no intention of abandoning her 
home, but was keeping it up, watching, caring for, and treating it as her permanent 
place of residence where she would and did remain, except as her uncertain employ- 
ment demanded her absence. 

The undisputed testimony showed there was no period exceeding six months at 
any one time when her entirely furnished home was not for a longer or shorter time 
actually occupied by her. . But a few days before the fire she, occupied it as her 
dwelling place both day and night, busying herself with household duties. 3 

[1, 2] Forfeitures are in their nature penalties, or pecuniary punishment, not 
favored either in law or equity. The provisions on which they are based by contract 
are to be strictly construed and the facts supporting them plainly proven. 

[3] Defendant has not borne the burden of establishing that this policy was 
forfeited either by vacancy or nonoccupancy of the property for the period of six 
months at any one time as prescribed by the policy. , 

This case is quite similar in facts and controlled in principle by Stupetski v. 
Ins. Co., 43 Mich. 373, 5 N. W. 401, 38 Am. Rep. 195, and Hill v. Ins. Co., 99 Mich. 
466, 58 N. W. 359. 

The judgment will stand affirmed. 
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KIERCE v. LUMBERMEN’S INS. CO. OF PHILADELPHIA. . (No. 24405.) 
(Supreme Court of Minnesota. March 13, 1925.) 
202 Northwestern Reporter 730 
(Syllabus by the Court.) 

1. INSURANCE—TERM THE “INSURED,” USED IN STANDARD POLICY 
OF FIRE INSURANCE REFERS TO OWNER OF PROPERTY IN- 
SURED TO WHOM POLICY IS ISSUED AND BY WHOM PREMIUM 
IS PAID; ACTS PROHIBITED BY POLICY DONE BY ONE TO WHOM 
POLICYHOLDER GIVES CONTRACT FOR DEED OF PROPERTY IN- 
SURED DO NOT AFFECT RIGHTS OF POLICYHOLDER; THERE 
VENDEE UNDER CONTRACT FOR DEED OF PROPERTY INSURED 
IS MERELY APPOINTEE ENTITLED IN CASE OF LOSS TO RECEIVE 
STIPULATED PART OF PROCEEDS. 

The term the “insured,” as used in a policy of fire insurance in the standard 
form, refers to the owner of the property insured, to whom the policy is issued and 
by whom the premium is paid. 

Acts prohibited by the policy, done by one to whom the policyholder gives a con- 
tract for deed of the property insured, a rider being attached to the policy which 
provides that the loss, if any, shall be payable to the vendor and vendee as their 
respective interests may appear, do not affect the rights of the policyholder unless 
he consented to the acts. The vendee is merely an appointee, entitled, in case of loss, 
to receive the stipulated portion of the proceeds of the policy. 


(For other cases, see Insurance, Dec. Dig. §§ 156[1], 311[1].) 


2. INSURANCE—ILLICIT MANUFACTURE OF INTOXICATING LIQUOR 

HELD NOT TO DEFEAT RECOVERY BY VENDOR OF LOSS CAUSED 

BY FIRE FROM IMPLEMENTS USED THEREIN UNLESS VENDOR 

HAD KNOWLEDGE OF VENDEE’S ACTS. 

The operation by the vendee of a still for the illicit manufacture of intoxicating 
liquor, and the use of an oil stove to heat the room where the mash is kept, in the 
house insured, do not defeat a recovery by the vendor of the amount of a loss caused 
by a fire set by the stove, unless it is shown that the vendor had ws of the 
acts of the vendee. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 


3. INSURANCE—VENDOR MAY RECOVER ALL PROCEEDS OF POLICY 
PAYABLE TO VENDOR AND VENDEE AS THEIR INTERESTS AP- 
PEAR AND APPL¥ MONEY ON INDEBTEDNESS OF VENDEE IF 
AMOUNT OF LOSS IS LESS THAN UNPAID PURCHASE PRICE. 
The vendor may recover all of the proceeds of a policy payable in the manner 

above mentioned, and apply the money on the indebtedness of the vendee, when the 

amount of the loss is less than the unpaid portion of the purchase price of the 
property. 
(For other cases, see Insurance, Dec. Dig. § 582.) 


Appeal from District Court, Ramsey County; John W. Boerner, Judge. 

Action by Nellie Kierce against the Lumbermen’s Insurance Company of Phila- 
delphia. From order directing verdict for plaintiff, defendant appeals. Affirmed. 

Oppenheimer, Peterson, Dickson & Hodgson, of St. Paul, for appellant. 

Mitchell, Doherty, Rumble, Bunn & Butler, of St. Paul, for respondent. 

Lees, C. In this action, brought to recover on a fire insurance policy, the court 
directed a verdict in plaintiff’s favor, and the defendant has appealed. 

The policy was issued July 23, 1920, for the term of three years, named the 
plaintiff as the insured, was in the ‘standard form prescribed by section 3512, G. S. 
1923, and covered a house in the city of St. Paul. In describing the property, these 
words were used: “Occupied, and to be occupied, only for dwelling purposes.” Be- 
cause a still for the unlawful manufacture of intoxicating liquor was set up in the 
7 by the person to whom plaintiff sold the house, the defendant seeks to avoid 
the policy. 

The sale was made to one Rose Soltan in September, 1921. The purchase price 
was $3,000, of which $500 was paid in cash. The balance was payable in monthly 
installments of $35. The vendee got a contract for a deed, under which she went 
into possession of the property. She was in possession at the time of the fire, which 
occurred February 1, 1922, and had paid $710 in all upon the contract. 
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On October 13, 1921, a rider, signed by defendant’s agent, was attached to the 
policy. It read thus: 

“Contract Clause. 

“The property insured thereunder has been sold to Rose Soltan, as purchaser 
under contract for deed, and loss, if any, under this policy is made payable to assured 
and Rose Soltan, as their respective interest may appear, subject, however, to any 
mortgagee interest if any stated therein. 

“Attached to and forming a part of policy No. 99520 of the St. Paul, Minnesota, 
Agency of the Lumbermen’s Insurance Company of Philadelphia, Pa.” 

Mrs. Soltan, or her husband, used an oil stove to heat the room where the mash 
fermented. The oil escaped or the stove exploded, and this was the cause of the 
fire. After the action was brought, Mrs. Soltan was made a party defendant, but 
did not answer or appear. At the close of the evidence, each of the parties moved 
for a directed verdict. The defendant’s motion was denied and the plaintiff’s granted. 
Defendant then moved in the alternative for judgment or a new trial, and the appeal 
is from a denial of its motion. 

1. It is conceded that the Soltan’s unlawful use of the house was without plain- 
tiff’s knowledge, advice, or agency, and that she did not assent to any change in the 
situation or circumstances affecting or increasing the risk.’ 

{1] Nevertheless defendant contends that, when properly construed, the term 
“the insured,” as used in the statute and policy, includes a purchaser holding a contract 
for a deed if a rider similar to the one used here is attached to the policy. The argu- 
ment is that the use by the Soltans of a portion of the house as an illicit distillery 
increased the risk of loss, that Mrs. Soltan was one of the persons insured, and that 
her acts, and those of her husband, although plaintiff neither knew of nor consented 
to them, voided the policy. 

Without stopping to inquire whether there was a warranty in respect to the use 
of the building, we go directly to the vital question, namely: In what sense was the 
term “the insured” used in the policy and rider? 

The policy contains an acknowledgment of payment of the premium by the 
insured and insures plaintiff and her legal representatives against loss or damage by 
fire. After the policy was issued, Mrs. Soltan acquired an insurable interest in the 
property. By the terms of the rider, protection was extended to her. The direction 
that, in case of loss, the amount to be paid by defendant should be divided between 
plaintiff and Mrs. Soltan in proportion to their respective interests in the property, 
did not alter the terms of the contract in any respect save in the one particular of 
appointing a denominated person to receive a portion of the money paid in settlement 
of the loss. It gave Mrs. Soltan an interest in the policy in common with plaintiff, 
and they might have joined as plaintiffs in this action. Ermentrout v. Am. Fire Ins. 
Co., 60 Minn. 418, 62 N. W. 543. . 

The general rule is that the term “the insured” means the person who applies 
for the insurance, who is named in the policy as the insured and who pays the pre- 
mium, and does not include a person appointed to receive a portion of the proceeds 
of the policy in case of loss. The cases are collected in 26 C. J. p. 82. Those most 
in point are Sanford v. Mechanics’ Ins. Co., 12 Cush. (Mass.) 541; Milliken vy. Wood- 
ward, 64 N. J. Law, 444, 45 A 796; Union Bldg. Ass’n v. Rockford Ins. Co., 83 Iowa, 
647, 49 N. W. 1032, 14 L. R. A. 248, 32 Am. St. Rep. 323;. Woods v. Ins. Co. of 
Pennsylvania, 82 Wash. 563, 144 P. 650; American Cereal Co. v. Western Assur. 
Co. (C. C.) 148 F. 77; Collinsville Sav. Soc. v. Boston Ins. Co., 77 Conn. 676, 60 
A. 647, 69 L. R. A. 924. 

The language of the policy relative to the effect which shall be given to knowledge 
or consent on the part of the insured to a use of the property which alters the cir- 
cumstances affecting the risk or increases the risks is not broad enough to include 
Mrs. Soltan, and we hold that her knowledge of and consent to the use made of the 
house by her husband did not affect plaintiff’s rights under the policy. 

[2] 2. Plaintiff’s right to recover is not defeated by the clause relative to gun- 
powder or other articles subject to legal restrictions if kept on the premises in quan- 
tities or manner not allowed by law. The evidence fails to show that illicitly distilled 
liquors were in the house either before or at the time of the fire. Even if Mrs. Sol- 
tan did maintain a nuisance on the premises, it was not maintained with plaintiff’s 
knowledge or consent, and we think the clause in question is so connected with the 
preceding clauses as to require them to be read and construed together; hence plain- 
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tiff’s claim was not affected bk, the conduct of the occupants of the building of which 
she was ignorant. Royal Exchange Assur. v. Thrower, 246 F. 768, 159 C. C. A. 70. 

The provision which permits the use of oil stoves in dwelling houses for domestic 
purposes was disregarded by the Soltans and not by plaintiff. For reasons already 
stated, anything they did would not affect plaintiff’s rights, unless their acts were 
done with her knowledge and consent. 

[3] 3. The final contention is that plaintiff should not have been allowed to 
recover the entire amount of the loss. The amount was much less than the unpaid 
balance of the purchase price of the property. Plaintiff, therefore, had the right to 
take the amount at which the loss was adjusted and apply it on Mrs. Soltan’s indebted- 
ness to her under the contract. 26 C. J. p. 437. 

Order affirmed. 


HAGARTY v. PHCENIX oo. CO. SAME v. MILWAUKEE MECHANICS’ 
CO. (No. 24325-6.) 
(Supreme gee of Minnesota. March 27, 1925.) 
203 Northwestern Reporter 50 
(Syllabus by the Court.) 
1. APPEAL AND ERROR—VERDICT, APPROVED BY TRIAL COURT AND 

SUPPORTED BY POSITIVE TESTIMONY, NOT SET ASIDE BECAUSE 

OF SUSPICIOUS INFERENCES. 

The verdict for a fire loss based upon the positive testimony of plaintiff as to 
the amount of the stock of goods lost in the fire, approved by the trial court, should 
not be set aside by this court upon mere suspicious inferences, which may be drawn 
from the facts and circumstances connected with the fire and its results; such infer- 
ences being peculiarly matters for the jury’s consideration in arriving at a verdict. 


(For other cases, see Appeal and Error, Dec. Dig. § 1005[2].) 


2. NEW TRIAL—REFUSAL OF NEW TRIAL, BECAUSE OF MISCONDUCT 
ae OF PREVAILING PARTY, NOT ABUSE OF DISCRE- 
TION. 

There was no abuse of judicial discretion in refusing to grant a new trial on the 
ground of the alleged misconduct of counsel for the prevailing party. 

(For other cases, see New Trial, Dec. Dig. § 29.) 

Stone, J., dissenting. 

Appeal from District Court, St. Louis County; Edward Freeman, Judge. 

Actions by Edward J. Hagarty against the Phcenix Insurance Company and 
against Milwaukee Mechanics’ Insurance Company. After verdicts for plaintiff, de- 
fendants appealed from order denying new trial. Affirmed. 

Geo. H. Spear, of Duluth, for appellants. 

Victor L. Power and John E. Hario, both of Hibbing, for respondent. 

Hott, J. The two cases, tried together and argued here as one; were brought to 
recover a fire loss covered by policies issued by defendants. Plaintiff had verdicts 
totalling $1,687.30, and defendants appeal from the order denying a new trial. 

[1] The property insured, according to plaintiff’s testimony, consisted of 11,000 
cigars in boxes of 25 and 50 cigars each, packed in two wooden boxes, the largest being 
about 3 feet long by 2 feet wide and 18 inches deep. The claimed value was $887.50. 
He also testified that there were paper cartons, each containing 50 boxes of 10 pack- 
ages, having 20 cigarettes to a package, a total of 65,000 cigarettes, worth $450. Then 
he claimed there was $350 worth of smoking tobacco in tin, paper, and cloth_packages, 
packed in paper cartons similar to those containing the cigarettes. The boxes and 
cartons mentioned were stored in a newly built garage in Hibbing, Minn., 14 feet wide 
by 16 feet long, frame construction, studding. and rafters exposed, and stuccoed on 
the outside. The floor was concrete, there were double doors toward the front end, 
and a single door on the side near the alley end. Each door had a window, covered 
on the inside with cardboard. The goods were piled on the floor near the southeast 
corner, 6 or 8 inches from the wall. 

Plaintiff left the place in the forenoon October 20, 1922, for Duluth. At 9:20 
in the evening of the same day, fire was discovered in the garage, and a fire alarm 
given. When the fire department arrived no fire was visible from the outside, but, 
upon the doors being forced open, the inside burst into flame. After about 15 minutes’ 
operation of the chemical engine, using some 35 gallons extinguishing fluid, the fire 
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was put out. What remained was shoveled or carried out into the alley. On the 
side of the garage nearest to the goods, a hole about 3 feet long and 20 inches wide 
was burned through the boards and stucco. There was testimony that some of the 
rafters were somewhat charred, and the composition shingles so damaged that the 
roof had to be repaired, also the stucco loosened and cracked in places. The windows 
in the doors were not broken. The débris from the fire was variously estimated 
as ranging from a couple of barrels to a ton and a half. The fireman in charge 
testified that, after the fire was extinguished, there was not much left except “a bunch 
of ashes, that is all, and rubbish in there.” That it was the firemen’s duty to clean 
it out and they did so. No witness testified to seeing any unbroken packages or whole 
cigars, though remnants of tobacco and cigar stumps had been noticed in the rubbish 
afterwards carted away. 

That there was fire which destroyed goods covered by the policies was conclu- 
sively established. There was some evidence of destroyed cigars and tobacco in the 
débris. Defendants offered no testimony. The sole effort of their counsel at the 
trial, was to cross-examine plaintiff’s witnesses for inferences and facts upon which 
to persuade the jury that there was not anywhere near the quantity of stock claimed 
in the garage when the fire occurred. And the argument here is that the amount and 
character of the débris, and the condition the garage was left in, demonstrate to a 
certainty the falsity of plaintiff’s testimony that he had $1,687 worth of stock or any 
quantity approaching that amount in value, for, if so much had been consumed, the 
fire would have had more effect on the garage, and there would have been more rem- 
nants from cigars, cigarettes, and tobacco in the débris and less of the cartons in 
which they were packed. Whether the results of the fire demonstrated plaintiff to 
have testified falsely to the stock on hand was peculiarly a jury question. If he 
falsified, it was done knowingly and deliberately. He was quite familiar with what 
goods he had in the garage. He fortified his recollection with invoices from the 
wholesale house where the goods were bought, and the credits given for those he had 
sold. 

It cannot be said that there is anything in the record which satisfactorily demon- 
strates that plaintiff committed perjury when testifying to the goods on hand before 
the fire. How long the fire had smoldered before noticed, to what extent, in a place 
where air was practically excluded, fire would consume goods of this nature, whether 
the tobacco as packed would disappear more rapidly than the paper cartons inclosing 
it, were all matters for a jury’s consideration. The fireman in charge of the depart- 
ment gave his opinion that the fire had smoldered a long time before discovered. Add 
to that the effect of 35 gallons of chemicals forced against the burning mass, the 
shoveling out and carrying out of the débris in the night time, with no one present 
interested enough in ascertaining whether or not anything could be salvaged. The 
jury were the ones to determine to what extent the witnesses, who were present 
that night at the fire or who thereafter noticed the débris, had occasion to make 
accurate observations. The firemen were intent upon getting the smoldering mass 
out of the garage, and whether there were boards, or boxes, or remnants thereof 
was of no particular interest to them. The ashes from a fire like this, and extinguished 
in the manner it was, could not have been of very noticeable amount. We think the 
quantity of goods lost by the fire was a pure question of fact, and the jury’s decision 
thereon should stand, approved as it has been by the trial court. It is not for an 
appellate court to set aside such a verdict upon mere suspicious inferences. 

[2] Misconduct of plaintiff’s counsel is also assigned as ground for a new trial. 
Because defendants offered no testimony, counsel for plaintiff argued to the jury that 
the defense had been abandoned.. He persisted in such argument against objection 
made by defendants until the court ruled the argument improper. The argument of 
abandonment of a defense was hardly fair, considering the extreme diligence and re- 
sourcefulness of defendant’s counsel in eliciting, by cross-examination of plaintiff's 
witnesses, so minutely every fact which directly, or by inference, might be urged 
as tending to disprove the existence of the stock of goods claimed to have been 
destroyed. But when the trial court ruled it improper, counsel yielded, at least to 
such extent that the trial court found no fault in him. Whether misconduct of counsel 
is such as to warrant a new trial must be largely left to the discretion of the trial 
court. We see no abuse of judicial discretion in the instant case. 

The other assignments of error here have been examined, but do not merit discus- 
sion, and present no good reason for disturbing the verdict. 
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Order affirmed. 

Stone, J. (dissenting). If there is evidence in this record reasonably tending 
to support a verdict for plaintiff for any substantial amount, it has escaped my search. 
I dissent because, to me, the verdict for almost the full amount of plaintiff’s claim 
is manifestly and palpably contrary to the evidence. 

The lieutenant in charge of the detachment of firemen, which extinguished the 
blaze and removed the débris from the garage, saw a considerable number of cartons 
that had not been burned at all or were only partially burned. He saw no unburned, 
or partially burned, boxes of cigars or boxes or packages of cigarettes. Notwith- 
standing the survival of so many of the cardboard cartons, their content of tobacco, 
cigarettes, and cigars had so far disappeared that Lieut. Archambeau could “not 
very much” nor “very well” tell that “what was in there was a stock of tobacco,” and 
the tobacco was of the usual kind that is not odorless in the burning. At that time he 
did not know “what it was that had burned there on the floor”; nor did he ascertain 
until “one of the carpenters happened to come around” afterwards and tell him 
“there had been a lot of tobacco in there.” Mr. Gabardi, another fireman, who him- 
self shoveled out most of the rubbish, saw nothing but ash and burned paper. He 
threw out several of the cartons (the contents of which, according to ‘plaintiff, had 
burned), and “couldn’t see” that they had anything in them. In fact he finally put 
it this way: “No, I can’t remember of them having anything in them.” He did not 
see any cigar boxes at all, only a few tobacco cans “rattling out while I was pushing 
the rubbish out.” He saw no cigar boxes “burned or partially burned or unburned 
at all,” and no cigars in boxes, packages, or otherwise, and nothing indicating there 
had been any cigars. 

Concerning cigars, one of the firemen said that there were a few “butts * * * 
all white and unraveled apart, possibly enough to fill a hat.” No witness saw any 
trace of the two fair sized wooden packing boxes in which cigars were said to have 
been packed. No witness present at the fire saw any evidence, except as already men- 
tioned, that there had been any cigars at all in the place. No witness testified to the 
finding of any unburned or partially burned packages or boxes of cigarettes. One 
Jurisich was an eyewitness of the “quick stop’ made by the firemen. On cross- 
examination he testified that he saw them carrying out boxes, meaning obviously the 
pasteboard cartons, and that they were “full.” He knew they were full “because every 
time they throwed them they was opened and scattered around tobacco.” Yet he saw 
no cigarettes, “only some Camel cartons.” He saw no cigars, only some cigar boxes 
and only “half a dozen or so” of them. Finally, cigars eliminated, his testimony as 
‘to the tobacco was reduced to this: 

“Q. And there was a little loose tobacco that came out and some of these 
cartons that had been partially burned as you remember it? A. Yes, sir.” 

We then come to this conclusion which must be adopted in order to sustain the 
verdict: Although the two wooden packing boxes, a few inches away, containing 
about $900 worth of cigars, were burned to an ash; although all their own contents 
of cigars and cigarettes and most of the tobacco were almost obliterated ; although the 
smaller and interior packages and boxes of cigarettes had entirely disappeared in 
smoke and-ash, yet the cigarette and tobacco cartons (made of cardboard—not 
asbestos), the outer containers, probably first and most exposed, survived to a remark- 
able degree—some of them almost, if not quite, untouched by flame. 

I think there should be a reversal, notwithstanding the absence of any evidence 
for defendants, because the verdict, as it stands, finds its only support in testimony the 
truth of which is obviously impossible. 


SMITH v. TNA INS. CO. (No. 14989.) 
(Kansas City Court of Appeals. Missouri. Nov. 10, 1924. Certiorari denied 
March 2, 1925.) 
269 Southwestern Reporter, 682. 

2. INSURANCE—INSURER BOUND BY VALUATION OF AGENT AT 

TIME OF ISSUANCE OF POLICY. 

Contention that insured was guilty of misrepresenting value of property at time 
of issuance of policy, and that it was immaterial that company’s agent himself had 
fixed valuation, held without merit in view of provision of Rev. St. 1919, Sec. 6229, 


forbidding insurer to deny that property insured was worth full amount at time of 
issuance of policy. 


(For other cases, see Insurance, Dec, Dig. § 379[1].) 





86 The Insurance Law Journal, Vol. 65 {July, 1925 


3. INSURANCE—PROVISION VOIDING POLICY FOR MISREPRESENTA- 
TION OF VALUE, IF APPLICABLE WHERE AGENT FIXES VALUE, 
HELD EVASION OF STATUTE. 

Assuming that provision voiding policy for misrepresentation as to value of 
property applies to situation where agent fixes value, such provision held effort to 
evade statute. 

(For other cases, see Insurance, Dec. Dig. § 281.) ; 
4. INSURANCE—INSURER ESTOPPED TO DENY VALUATION FIXED 

BY AGENT. 

In absence of pleading and proof of collusion or conspiracy between agent and 
insured to overinsure property, insurer is estopped to deny the valuation placed by 
agent upon property. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 


5. INSURANCE—PROPERTY NOT “UNOCCUPIED” ALTHOUGH OCCU- 
PIED ONLY ON OCCASIONAL RAINY DAYS. 
Where insured has home in town and one in country, and stays in town home 
only when in town and it rains, town property was not unoccupied.” 


(For other cases, see Insurance, Dec. Dig. § 323[3].) 


7. INSURANCE—TESTIMONY OF INSURED THAT GOODS HAD NOT 
DEPRECIATED HELD NOT OBJECTIONABLE AS BEING CONCLU- 
SION ; INSTRUCTION HELD WARRANTED BY EVIDENCE. 
Testimony of insured that household goods had not depreciated between time 

they were insured and date of fire held not objectionable as being conclusion, and 

to warrant instruction that insured was entitled to whole amount of insurance if 
jury found no depreciation. 
(For other cases, see Insurance, Dec. Dig. § 669[12].) 


8. INSURANCE—CONTENTION OF FALSE SWEARING AS TO VALUE 
OF PROPERTY DESTROYED HELD UNTENABLE, WHERE LOSS 
WAS TOTAL AND ORIGINAL VALUATION WAS BY AGREEMENT. 
Where a valuation of property at time of issuance of policy was by agreement 

between agent and insured and loss was total, contention that insured’s statement 

in proof of loss that property was worth that much was false swearing, voiding 
policy, held untenable. 
(For other cases, see Insurance, Dec. Dig. § 281.) 


9. INSURANCE—INSURED HELD NOT ENTITLED TO PENALTY FOR 

INSURER’S VEXATIOUS REFUSAL TO PAY. 

Evidence as to facts in possession of insurer held to entitle it to contest question 
of insured’s procuring burning of property without suffering penalty for vexatious 
refusal to pay. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Putnam County; Leonidas B. Woods, Judge. 

“Not to be officially reported.” 

Action by Charles V. Smith against the AZtna Insurance Company. From a 
judgment for plaintiff, defendant appeals. Affirmed on condition of partial 
remittitur. | 

Leahy, Saunders & Walther, of St. Louis, for appellant. 

N. A. Franklin, of Unionville, E. E. Fogle and C. C. Fogle, both.of Lancaster, 
and J. E. Luther, of Memphis, for respondent. 

Bianp, J. This is a suit on a fire insurance policy. There was a verdict in 
favor of plaintiff in the sum of $4,094.55, of which plaintiff remitted the sum of 
$70.66, and judgment was entered for the difference, resulting in this appeal. 

The policy was issued on July 12, 1920, and a fire totally destroying the property 
insured occurred on October 19 or 20, 1921. The policy provided for insurance 
of $2,100 on plaintiff’s house, $200 on his furniture therein, and $900 on his farm, 
all located in the city of Memphis, Mo. 

The answer pleaded a provision of the policy that it should be void if the 
insured concealed or misrepresented in writing or otherwise any material fact, and 
pleaded that when the policy was issued plaintiff represented to defendant that 
the dwelling house was of the value of $2,100, the barn of $900, and the household 
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goods at $200, and that said representations were false and fraudulent and deceived 
defendant and caused it to issue the policy. A provision of the policy against false 
swearing was pleaded. There was pleaded a further clause requiring notice in 
addition to a proof of loss stating the time and origin of the fire and the cash 
value of each item of property on which there was a loss, etc. The answer pleaded 
that plaintiff made proof of loss under oath and, among other things, stated in it 
that the fire did not originate by any act, design, or procurement on the part of the 
insured or in consequence of any fraud or evil practice done or suffered by said 
insured, and that no attempt had been made to deceive the company as to the extent 
of the loss in any manner. It pleaded that plaintiff falsely swore that the fire did 
not originate by any act or procurement, etc., of himself; that, on the contrary, 
plaintiff did not know how the fire originated and that it was brought about by his 
procurement and design; that plaintiff had not submitted to defendant under oath a 
correct statement concerning the origin of the fire. 

The answer further pleaded that the fire was caused by the willful and inten- 
tional act of the plaintiff for the purpose of destroying the property and defrauding 
defendant. It then pleaded a provision of the policy requiring the premises to be 
properly closed and secured to prevent trespassing or entry by unauthorized persons 
during the term of vacancy or unoccupancy; that plaintiff failed to comply with 
this requirement of the policy; further, that there was an unlawful conspiracy 
between plaintiff and one Carl Fogle, plaintiff employing Fogle to burn the property; 
and that Fogle did set fire to it. The answer then pleaded that plaintiff had failed 
to furnish a report and an itemized statement of the articles in the dwelling house 
at the time of its burning or at the time of the issuance of the policy, but it does 
plead that this was required by the terms of the policy. The policy as pleaded pro- 
vides that the insured should render a statement of the cash value of each item of 
the property insured. There were three items mentioned in the policy, the house, 
furniture and barn. 

Plaintiff testified that he went with the agent to the property before it was 
insured; that the agent viewed it and placed the values upon it, and afterwards 
mailed him the policy insuring the property in the amounts fixed by the agent as the 
value thereof. He testified that his business was that of a farmer; that he lived 
upon a farm, but did not consider himself a “real farmer”; that he lived alone 
on the insured property. We take it that he also had another home in the country 
for the reason that he testified that he stayed at the house in town when it rained; 
“whenever I was in town I stayed there, and when in the country I stayed there”; 
that he was at the premises insured the night of the fire about 7 or 8 o'clock. 
There was other evidence that the house and contents and the barn were destroyed 
by fire between 12 and 1 o’clock that night. Plaintiff further testified that he left 
the premises about 7 or 8 o'clock, going to Edina, where he heard there was to be a 
dance, but on arriving there he found there was none; that he stayed there until 
noon the next day; that from there he went to Knox City; that he had “no real 
business at Knox City, I just wanted to go”; that he stayed there from half an 
hour to an hour and then went to Rutledge, and from Rutledge he went to Gorin; 
that he did not have any business at either of the latter places; that while at Gorin 
he heard about the fire; that after vainly attempting to phone to Memphis about the 
fire, he went to that place, arriving there about 9 o’clock, and discovered that the 
buildings were burned. Defendant introduced plaintiff’s statement made after the 
fire in connection with his proof of loss. In this statement plaintiff declared that 
he did not know how the fire caught; “I would naturally think it was set on fire”; 
that there was no one else who would be benefited by the fire. He testified that 
there was nothing in the house the last time he saw it in the way of straw or coal 
oil. In his proof of loss plaintiff stated that the house and barn were worth 
$3,438.19 at the time of their destruction. 

Defendant put upon the stand one Carl Fogle, who testified that he was 17 
years of age at the time of the fire, and that at the solicitation of plaintiff, who had 
finally promised to pay him $100 for his services, he set fire to the premises; that 
he went to the house and found it was unlocked and entered and found some straw 
there and coal-oil in a bucket. He poured the coal oil on the straw and applied a 
match to it, shut the door, and went back to town. He also had agreed to burn the 
barn. He did not himself to set fire to the barn, but that night he was accompanied 
as far as the depot by one Stivers, whom he told he would give $50 to burn the 
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barn. He did not see Stivers fire the barn but left Stivers at the station about five 
minutes before the fire. Some time after the premises burned, Fogle was arrested 
in Des Moines, Iowa, on some charge, and while in jail there the deputy sheriff of 
Scotland county, Mo., where Memphis is situated, came to see him; later the 
prosecuting attorney came. Until that time, he testified, “I was steadily denying the 
fact” that he had set fire to the premises. The first time that he told any one that 
he had burned the property was when he was promised by the prosecuting attorney 
that he would get him out of the trouble at Des Moines and take him back to 
Scotland county “if I would tell this story.” He was brought to Scotland county 
and afterwards left the state. He appeared before the grand jury at Memphis 
before he was arrested in Des Moines and told it that he had nothing to do with 
burning the property. He related to the grand jury his whereabouts from supper 
time of the evening of the fire until after the fire occurred; he told others after 
he left the grand jury room that he was about the courthouse square in Memphis 
from early in the evening until midnight; that the first he knew of the fire was 
when he saw the illumination in the sky. 

This case was set for hearing and a continuance granted at the request of 
defendant’s attorney, who stated to the court that it was thought they had located 
Fogle in New York, but that he had given them “the dodge”; that they thought they 
could have him back for trial at the next term. After the continuance, Fogle was 
apprehended in Detroit and brought back to Memphis through St. Louis. While in 
St. Louis his deposition was taken by the defendant. In this deposition he testified 
that he burned the property. He was then brought to Scotland county, where he 
was put in jail on the charge of having burned the property, and was then taken to 
Des Moines, where the case against him was dismissed. A short time before the 
trial of the case, the prosecution against him in Scotland county was dismissed. 
He testified that the prosecuting attorney told him at Des Moines to tell nothing 
but the truth. 

Defendant put on the stand two other witnesses who testified that they dis- 
covered the fire when it broke out through the roof of the barn; that they went 
to the house and found the door was open and that there was the odor of gas in 
the front room; that the fire was confined to the inside of the house at this time; 
that there was straw or hay under the bed which came up to the bed springs; 
that when they opened the door the draft caused “something in there to ignite” 
and blaze up, and they shut the door and the front window blew out; that after 
the window blew out the house was consumed. Defendant had other evidence that 
the property and improvements thereon were worth from $1,250 to $1,400, and the 
ground was worth about $250 or $300. 

In rebuttal plaintiff put on the stand Stivers, who testified that he was with 
Fogle in the City of Memphis the night of the fire from early in the evening until 
after the fire; that they were in various restaurants until after they closed, which 
was a little after 12 o’clock, when they went to the south side of the courthouse to 
talk with another person; that they left the courthouse about 1 o’clock and then 
started home, when they discovered the fire; that they went to the depot in Memphis 
after the fire; and that they were not on plaintiff’s premises before the fire. 

Plaintiff put upon the stand three other witnesses who testified that Fogle and 
Stivers were about the courthouse until after 12 o’clock that night; one of the 
witnesses testifying that they were there as late as 1 o’clock when they started for 
home. This witness said that he had heard that the fire had occurred a few minutes 
after 12 o'clock; he did not attend the fire. The fire was about three-quarters of 
a mile from the courthouse. Another one of these: witnesses testified that Fogle 
and Stivers started home about 1 o'clock; that after they had started home he 
attempted to ring the fire bell in the courthouse yard, but that the janitor told him 
the rope was broken. This witness watched the fire, but he testified that Fogle and 
Stivers did not go to it. It rebuttal defendant offered testimony tending to show 
that the fire bell was rung. 

[1] Defendant insists that the court erred in refusing to give its instruction in 
the nature of a demurrer to the evidence because the ‘conspiracy between Fogle and 
plaintiff to burn the property is clearly shown by the overwhelming evidence, and 
therefore plaintiff cannot recover; that the verdict was the result of the bias and 
prejudice of the jury. 

We have set out the evidence, perhaps more fully than is necessary, in order to 
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show that there is no merit in this contention. The testimony of plaintiff as to his 
whereabouts the night of the fire showing that he had no business to call him to 
some of the places he visited that night, that it appeared to him that some one had 
sét fire to the place, etc., together with the other testimony in the case, were matters 
solely for the consideration of the jury. There was ample testimony that Fogle 
was not on the premises prior to the fire. He himself admits that he had told con- 
flicting stories in regard to it. The weight of the evidence is for the jury and 
trial court, and not for this court. State ex rel. Arel v. Farrington, 272 Mo. 157, 
197 S. W. 912; Zackwik v. Ins. Co. (Mo. App.), 225 S. W. 135. 

(2-4] It is insisted that plaintiff was guilty of fraud in misrepresenting the 
value of the house and barn at the time the insurance was taken out; that the un- 
disputed evidence shows that the house and barn were not worth anywhere near the 
amount of the insurance. In support of this contention, defendant cites the case of 
Tiffany v. Queen Ins. Co., 199 Mo. App. 36, 200 S. W. 728, and like cases holding 
that the acceptance of a policy, containing a provision to the effect that, if the 
interest of the insured, be or becomes other than the unconditional unincumbered, 
and sole ownership of the property in fee simple, the policy should be void, is 
equivalent to a declaration by the insured that the ownership is as stated in the policy. 
It is contended that it makes no difference whether the valuation was placed on 
the property by the agent of the company; plaintiff was guilty of misrepresentation 
in relation to its value. We think there is no merit in this contention. The valued 
policy law, section 6229, R. S. 1919, provides that defendant “shall not be permitted 
to deny that the property insured * * * was worth at the time of the issuing of 
the policy the full amount insured therein.” To hold as defendant would have us 
would render this statute nugatory. In the case of Williams v. Ins. Co., 73 Mo. 
App. 607, the application for the policy stated the value of the property to be 
insured and that the valuation stated in the application was warranted to be the 
correct one. It was held that this was merely an attempt to evade the statute. 
If it can be said that the provision of the policy pleaded in the answer relating to 
misrepresentations covers a situation of this kind, we can do nothing else but hold 
that the provision was inserted in an effort to evade the statute. Aside from this, 
the agent himself placed his own value on the property, and the company is now 
estopped to set up any such defense. Tiffany v. Queen Ins. Co., supra. We fail 
to see how the company could be defrauded where it made its own valuation. There 
is no pleading nor proof that there was any collusion or conspiracy between the 
agent and plaintiff to overinsure the property. 

[5] It is urged that the court erred in giving plaintiff’s instructions Nos. 1 and 2, 
These instructions purport to cover the entire case and direct a verdict, but it is 
claimed that they fail to cover defenses pleaded in the answer, of which there was 
evidence to support, to wit: (1) Failure to furnish proof of loss ;(2) fraud and 
false swearing; (3) misrepresentation of value; (4) unoccupancy; (5) failure to 
furnish an itemized statement as to quantity and cost of each item. As to the 
first matter, there was no pleading in the answer. The proofs of loss were 
admittedly made. As to the second matter, the instructions cover the defense of 
incendiarism. As to the third matter, we will hereinafter point out that there was 
no fraud in plaintiff’s attempting to get a sum equal to the amount of the insurance. 
As to the fourth matter, there was no evidence of unoccupancy. One does not leave 
his premises unoccupied by being away one night when he leaves his furniture in 
the house and intends to return, even if he has two homes and stays in the one in 
question only when he is in town where it is situated, and it rains. This is not a 
“vacancy” as commonly understood, and we think is not a vacancy within the 
meaning of the policy. As to the fifth matter, an itemized statement of the cash 
value of each item of the property insured was made in the proofs of loss which 
was made in the presence of defendant’s agent and apparently with his approval. 
From what we have said there is no error in plaintiff’s instruction No. 6. If 
plaintiff's instructions were proper, it is immaterial that defendant’s instructions 
conflict with plaintiffs, if they do. From what we have said there was no error in 
the refusal of defendant’s instruction. 

[6] Complaint is made of alleged prejudicial remarks of the trial judge, but the 
matter is not preserved in the motion for a new trial, nor was any exception taken 
at the trial. Gardner v. St. Ry. Co., 167 Mo. App. 605, 609, 152 S. W. 98. 

[7] We think there was no error in the court’s permitting plaintiff to testify 
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that the household goods had not depreciated between the time they were insured 
and the date of the fire. The objection made at the trial to this testimony was 
that it called for a conclusion, but we did not view it in that light. This certainly 
constituted evidence upon which to base plaintiff’s instruction No. 7, which told the 
jury, among other things, that if they. found there was no depreciation in the value 
of the household goods between the time they were insured and the date of the fire, 
plaintiff was entitled to recover the whole amount of the insurance on such goods 
if they were totally destroyed. Strawbridge v. Fire Ins. Co. 193 Mo. «App. 687, 
690, 187 S. W. 79; Taylor v. Ins. Co. (Mo. App.) 260 S. W. 533, 535. 

[8] It is insisted that plaintiff swore falsely in his proof of loss as to the 
value of the property destroyed, and that he attempted to secure $3,000 for the 
burned property which was of the admitted value of $1,000, and that therefore 
plaintiff is not entitled to recover. As before stated, defendant is estopped to deny 
that the house and barn were worth $3,000 at the time of the insurance, and, of 
course, there was no fraud in plaintiff’s stating in his proof of loss that it was 
worth that much. There was no evidence of any depreciation between the date 
of the policy and the loss: The parties had agreed upon this valiie in advance. 
Whatever the real value may have been, defendant was bound by that value, and 
we fail to see how there could be any fraud in plaintiff’s attempting to get what he 
was entitled to. 

[9] We think, however, that plaintiff is not entitled to recover a penalty for 
vexatious refusal to pay for the loss. The jury allowed $500 attorney’s fee under 
this head. Defendant was entitled to contest the question of plaintiff’s procuring the 
burning of the property without being penalized. As was stated in State ex rel. v. 
Allen, 303 Mo. 608, 620, 262 S. W. 43, 46: 

“An insurance company’s right to resist payment upon one of its policies cannot 
be determined by the facts as found by the jury, but must be determined by the 
facts as they reasonably appeared to it before the trial. It has the right to refuse 
payment and to defend a suit with all the weapons at its command, so long as it 
has reasonable ground to believe its defense is meritorious. It is only when it 
persists in its refusal to pay the policy after it is aware that it has no meritorious 
defense that it becomes subject to penalties for vexatious delay.” 

There is no evidence that any one connected with defendant procured Fogle to 
change his story in reference to the burning of the property. It is true that defendant 
knew that he had changed his story on different occasions prior to the trial of the 
case, but there were facts in its possession that corroborated Fogle’s story that he 
burned the property. It had in its possession the evidence of disinterested persons 
who said they had gone to the scene of the fire and discovered the burning straw 
under the bed and the smell of gas in the house, and that an explosion took place 
when the fire obtained oxygen by the opening of the door. The evidence also shows 
that plaintiff was away that evening traveling more or less aimlessly about the 
country without and apparent reason. Plaintift himself admitted that the premises 
must have been purposely set on fire. Defendant should not be penalized for 
contesting the suit under the circumstances. 


If within 10 days plaintiff will remit $500 of the judgment, the judgment will be 
affirmed; otherwise it will be reversed and the cause remanded. 
All concur. 


WOLF et at. v. HARTFORD FIRE INS. CO. (No. 15275.) 
(Kansas City Court of Appeals. Missouri. March 2, 1925.) 
269 Southwestern Reporter 701. 

1. INSURANCE—UNDER BLANKET FIRE POLICY INSURER HELD NOT 
ENTITLED TO CLAIM PAYMENT OF LOSSES TO LIVE STOCK EX- 
CHANGE FOR OTHER OWNERS COVERED PLAINTIFFS’ LOSS. 
Where insurer under blanket fire policy issued to live stock exchange for benefit 

of owners of live stock, losses to be payable to president of exchange, denied liability 

for plaintiffs’ live stock destroyed in fire on ground of other insurance, and did not 
allege that any part of money paid to exchange in satisfaction of losses was for 
plaintiffs’ cattle, it could not thereafter claim that plaintiff’s losses had been paid. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 
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2. INSURANCE—INSURER UNDER BLANKET FIR® POLICY HELD NOT 
ENTITLED TO ACCOUNTING BY COMPANIES WHICH ISSUED 
SPECIFIC POLICIES. 

Insurer under blanket fire policy for benefit of live stock owners held not entitled 
to accounting by companies which issued specific policies, which policies had no rela- 
tion to each other or to blanket policy, and plaintiffs sued only for excess of loss 
over that covered by specific policies. 

(For other cases, see Insurance, Dec. Dig. § 608.) 


7. INSURANCE—OWNER ACCEPTING 80 PER CENT. OF SPECIFIC POLI- 
CIES HELD NOT ENTITLED TO RECOVER EXCESS LOSS FROM 
INSURER UNDER BLANKET POLICY, IF SPECIFIC INSURERS 
WERE LIABLE FOR FULL AMOUNT OF POLICIES. 

If insurers under specific policies on live stock were liable for full amount of 
policies instead of 80 per cent. accepted by owner, insurer under blanket policy would 
not be liable for excess loss, if there would have been no excess if specific policies 
had been paid in full. 

(For other cases, see Insurance, Dec. Dig. § 504.) 


8. INSURANCE—-COINSURANCE CLAUSE OF FIRE POLICY ON LIVE 
STOCK WHICH REDUCED AMOUNT COLLECTIBLE TO 8 PER 
CENT. HELD VALID IN KANSAS. 

Coinsurance clause of fire policy which reduced amount collectible to 80 per cent. 
is valid at common law and in Kansas, where common law is in force, in view of 
Gen. St. Kan. 1915, § 11829. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

9. INSURANCE—FIRE POLICIES ON LIVE STOCK IN STOCKYARDS 
HELD KANSAS CONTRACTS. 

Fire policies on live stock in Kansas stockyards, countersigned by insurer’s agents 
in Kansas held Kansas contracts. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 


10. INSURANCE—PERSON TO WHOM INSURER’S AGENTS MAILED 
POLICIES AND WHO DELIVERED POLICIES TO INSUREDS HELD 
BROKER. 

Person to who insurer’s agents mailed policies and who delivered policies to 
insureds, and who took up and mailed them to insurer’s agents, was broker. 

(For other cases, see Insurance, Dec. Dig. § 96.) 

11. INSURANCE—WHETHER BROKER IS AGENT OF INSURED OR OF 
INSURER DEPENDS ON FACTS OF PARTICULAR CASE. 

Whether broker is agent of insured or of insurer depends on facts of ‘particular 
case, though ordinarily he is agent of insured. 

(For other cases, see Insurance, Dec. Dig. § 96.) 

12. INSURANCE—THAT ONE IS INSURANCE AGENT FOR OTHER COM- 
PANIES DOES NOT PREVENT HIM FROM BEING INSURANCE 
BROKER. 

That one is insurance agent for other companies does not prevent him from being 
insurance broker. 

(For other cases, see Insurance, Dec. Dig. § 96.) 

13. INSURANCE—MAILING OF FIRE POLICIES TO BROKER WHO WAS 
INSUREDS’ AGENT HELD DELIVERY TO INSUREDS. 

Mailing of fire policies by insurer’s agents to broker who was insureds’ agent, was 
delivery to insureds making insurer liable thereon. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

14. INSURANCE—UNDER KANSAS FIRE POLICY ON LIVE STOCK CON- 
TAINING COINSURANCE CLAUSE, INSUREDS HELD ENTITLED TO 
RECOVER 80 PER CENT. OF POLICIES ONLY. 

Under Kansas fire policies on live stock containing coinsurance clause reducing 
insurance to 80 per cent. held that insureds were entitled to recover 80 per cent. of 
policies only on destruction of live stock by fire. 

(For other cases, see Insurance, Dec. Dig. § 504.) 
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Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 

Action by Jerry Wolf and another, partners doing business as J. & A. 
Wolf, against the Hartford Fire Insurance Company. Judgment for defend- 
ant, and plaintiffs appeal. Reversed and remanded. 

Transferred from Supreme Court in 263 S. W. 846. 

Sebree, Jost & Sebree, of Kansas City, for appellants. 

C. G. Myers, of Chicago, Ill, and Amos Townsend, of Kansas City, for 
respondent. 

Trimsie, P. J. This is an action on the contract of fire insurance, the 
unusual and peculiar nature of which, as well as the circumstances surround- 
ing the controversy, will be hereinafter more fully set forth. 

Owing to these matters, the trial court, on motion of defendant and over 
the objections of plaintiffs, regarded the case as having been converted into 
equity by the defenses raised, and tried it as an equity case, denying plaintiffs’ 
right to a jury. 

After hearing the case, the chancellor, by his refusal of declaration E (the 
only one of plaintiffs’ five declarations that was refused), held that plaintiffs 
could not recover, and rendered judgment for defendant. Plaintiffs thereupon 
took an appeal to the Supreme Court on the theory that the refusal of a jury 
was erroneous and an invasion of plaintiffs’ right thereto under the Constitu- 
tion, and that thereby a constitutional question arose which gave the Supreme 
Court jurisdiction of the appeal. But that court held it was not a question 
of construction, but merely one of application, of the Constitution, and trans- 
ferred the case to our court. See Wolf v. Hartford Fire Ins. Co. (Mo. Sup.) 
263 S. W. 846. 

The contract of insurance on which suit is brought is one of two con- 
currently issued policies, each having the same number, No. 35821, and the 
same date, December 5, 1914, and with two riders attached, so that each policy 
effected “blanket” insurance, not only to the Kansas City Live Stock Exchange 
to whom it was issued, but also to all owners of live stock in its stockyards, 
with the same force and effect as if such owners’ names were written in the 
contract. The two concurrently issued policies are identical in terms, except 
that one of them (the one sued on herein) was countersigned by defendant’s 
agent at Topeka, Kan., and the other was countersigned by the defendant’s 
agent at Kansas City, Mo. and the property, though, described in each by 
the same general and comprehensive terms, is, in the former, designated as 
being in Kansas, and, in the latter, as being in Missouri. 


The stockyards in question occupy one large tract of ground in Kansas City, Mo., 
and Kansas City, Kan. (the two municipalities being separated merely by the imagin- 
ary boundary line between the two states), and the stockyards being partly in Mis- 
souri and partly in Kansas. There is no question but that plaintiffs, at the time 
of the fire, had cattle in the pens of the stockyards which were in charge and con- 
trol’ of the said live stock exchange, and therefore plaintiffs came within the class 
covered and intended to be protected by the insurance. 


On October 16, 1917, a fire broke out in the stockyards and burned over an area, 
one-fifth of which was in Missouri and the remainder was in Kansas. Plaintiffs’ 
cattle were in pens which were in Kansas, but, according to plaintiffs’ petition and 
evidence, only 633 head were within the burned area and were lost through the fire; 
the other 751 head owned by plaintiffs were not within the burned area and hence 
were not lost or destroyed, but were afterwards sold by plaintiffs, and they are not 
involved herein. A provision in the insurance contract made it cover any loss arising 
through the mixing of two or more owners’ stock in removing them to a place of 
safety in the event of fire, and of the 633 head lost through the fire 125 head were not 
consumed but were lost by being commingled with other cattle, and which were sold 
by defendant as hereinafter more particularly explained. 


A clause in said contract of insurance sued on provided that, if there was any 


specified insurance on live stock, then the blanket insurance should apply “only after 
said specific insurance is exhausted.” 


_ The petition, after pleading the situation and relationship of the different organi- 
zations at the stockyards, the issuance of the insurance contract between defendant 
and the said live stock exchange for the benefit of itself and those who owned cattle 
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in the stockyards, alleged that in the fire of October 16, 1917, théy lost 633 head of 
cattle of the reasonable value of $34,105. 

Plaintiffs further pleaded that in addition to the insurance afforded by defendant 
in the insurance contract sued on, they had other specific insurance on said cattle, in 
various named companies, but which had been entirely exhausted in collecting there- 
from the aggregate sum of $29,584.06, and that defendant was notified of that fact, 
whereby there remained due plaintiffs the sum of $4,519.64 ($3,398.34 according to 
the evidence), for which judgment was prayed, together with damages and attorney’s 
fees for vexatious delay. 

The answer admitted the execution of the insurance contract sued on, but set up 
that in fourteen policies issued by eight named insurance companies the plaintiffs had 
$35,000 specific insurance, that said policies were made, issued, and delivered in 
Misouri,-and the companies issuing them were liable for the full amount of each 
policy, and, if the cattle lost were of the value of $34,105, plaintiffs neglected to 
collect the full amount of the loss, whereby the specific insurance has not been 
exhausted; the defendant not being liable for anything but the excess loss above 
the specific insurance. 

The answer further set up that in the insurance contract of December 5, 1914 
(the one sued on), it was provided that settlement for loss could be made with the 
president of the Kansas City Live Stock Exchange for the benefit of the owners of 
stock destroyed, and that growing out of the fire over 560 loss claims arose, and 
the vast work of examining and passing’ on them in behalf of the claimants was 
done by said president and a committee of his choosing, and plaintiffs presented to 
said committee the question of whether defendant was liable to them or not on account 
of the specific insurance; that said committee settled with defendant for $1,733,779.99, 
which defendant paid to Kansas City Live Stock Exchange in full settlement of all 
loss; that plaintiffs knew the committee were passing on the question of liability 
of each claimant as well as the amount of such loss, yet made no objection thereto, 
and did not serve upon defendant any proof of loss until after said payment to the 
exchange was made, whereby plaintiffs are estopped from denying or disturbing said 
settlement, but are bound thereby and defendant is discharged; that in order to 
determine whether plaintiffs are entitled to participate in the fund so paid by defend- 
ant to said exchange, and for a complete determination of the subject-matter of the 
action as well as the prevention of a multiplicity of suits, it was necessary that the 
Kansas City Live Stock Exchange and its president be made parties, and that an 
accounting be had of the funds so paid, and, in such accounting, it should be deter- 
mined whether or not plaintiffs have participated, or, if they have not, whether they 
should participate, in the distribution of said funds by said Kansas City Live Stock 
Exchange. 

The answer further set up that the Kansas City Live Stock Exchange was never 
requested, and had never refused, to bring suit on plaintiffs’ claims, and said exchange 
alone is entitled to sue, and plaintiffs have no legal capacity to do so. 

The answer further set up, as a defense, a clause in the contract of insurance 
providing that if insured had or procured any additional insurance, whether valid 
or not, the insurance under the contract would be void. 

The answer further set up that plaintiffs alone have the knowledge why a less 
sum than the loss sustained was accepted from the eight companies issuing said 
specfic insurance; that plaintiffs did not accept said $29,584.06 as full payment of 
said policies, and strict proof thereof was called for, and an accounting was asied 
to be had of every settlement with each company; and that said eight companies Sre 
necessary parties to this action. Wherefore it was prayed that the payment of 
$1,733,779.99 be decreed a full satisfaction and that plaintiffs be estopped and re- 
strained from denying or disturbing said settlement; that a full accounting be had of 
the disbursement of the funds and that it then be determined whether plaintiffs 
participated, or are entitled to participate, therein; and that defendant be dis- 
charged from further liability, and that a full accounting be had of the moneys 
received by plaintiffs from each of the eight insurance companies aforesaid. 

The reply set up that, after the fire, and while those of plaitniffs’ cattle that 
had survived the fire were in the yards and intermingled with cattle of other per- 
sons, defendant caused plaintiffs to deliver such intermingled cattle to defendant on 
the representation that it was necessary for all the surviving cattle to be gathered 
together without regard to ownership and sold as the property of defendant to pre- 
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vent further loss and liability; that defendant took charge of said cattle and sold 
them and kept the proceeds and has never refunded them to plaintiffs, and defend- 
ant is therefore estopped to deny it has legal contractual relations with, and liability 
to, plaintiffs. 

The reply denied that the Kansas City Live Stock Exchange was a necessary 
party, and alleged there was no foundation for an accounting on the part of said 
exchange, because defendant never paid any money to it for plaintiffs’ account, but 
denied liability to plaintiffs, notwithstanding it received and sold a portion of plain- 
tiffs’ cattle and kept, and still has, the proceeds. 

The evidence in plaintiffs’ behalf tends to show that the value of 1,384 head of 
cattle owned by them was $62,972, and the value of the surviving 751 head sold 
was $29,289, leaving the value of the 633 head lost at $33,683, to which if the two 
head of “sacred” cattle at a valuation of $150 per head, or $300 in all, be added 
would make plaintiffs’ loss $33,983, and, deducting the $29,584.06 specific insurance 
received, would leave $4,398.94 due plaintiffs, if entitled to recover. 

[1, 2] The fire was a very extensive one, destroying from 10,000 to 12,000 head 
of cattle, and in addition thereto a very large number that survived, belonging to 
numerous owners, became intermingled and mixed with other cattle and roamed 
about the strets; all of which were taken charge of by defendant and sold for its 
own account. And, though the defendant did pay a large sum of money to the 
Kansas City Live Stock Exchange in a settlement of the losses adjusted or considered 
by the exchange committee, yet defendant did not allege that any portion of said 
sum was for loss or damage to cattle owned by plaintiffs. Moreover, there is no 
evidence that any of said money was paid, or was intended to be paid, by defendant 
to said Kansas City Live Stock Exchange for plaintiffs, but, on the contrary, the evi- 
dence is clear that not a cent of the sum so paid was for or received by plaintiffs. 
Indeed, the uncontroverted evidence is that, with regard to the settlement made with 
the Live Stock Exchange and its committee in adjustment thereof, the defendant 
denied liability as to plaintiffs’ cattle on the ground that there was other insurance 
on them and defendant’s own evidence shows that, on this account, the exchange 
committee did not handle, and were not allowed to handle or consider, any claim 
where there was other insurance. But, without regard to what the evidence might 
have shown in this respect, it is not seen how an accounting on the part of the 
Live Stock Exchange or of the companies holding specific insurance was necessary or 
could be demanded by defendant, because the latter would have no interest in whether 
plaintiffs obtained all they were entitled to from their participation in the funds. 
The defense of defendant would have been complete when it appeared that the adjust- 
ment by the exchange committee included plaintiffs’ loss, and that defendant had 
paid the sum under the settlement with the Live Stock Exchange. Neither was an 
accounting on the part of the companies holding specific insurance necessary, nor 
could it be demanded by defendant, since the pleadings show on their face that they 
were merely independent contracts, having no relation to each other or to the insur- 
ance contract sued on, and plaintiffs are not suing for the same loss which the specific 
insurance companies paid, but only for the excess of the loss over and above the loss 
covered by them. Mechanics’ Ins. Co. v. Hoover Distilling Co., 173 F. 888, 97 C. C. A. 
400, 32 L. R. A. (N. S.) 940. It is manifest, therefore, that neither the pleadings 
nor the evidence disclose any ground whatever for an atcounting on the part of 
those above named. 

[3-5] There are no facts alleged in the answer calling for the interposition of 
a®court of equity on the above or on any other grounds, nor does the evidence dis- 
close any for that matter. To merely assert in a pleading that equitable grounds exist, 
and that no adequate remedy or defense at law can be had, cannot change the 
case from a suit at law to one in equity, since such are mere conclusions of the 
pleader. No necessity or even opportunity appears for any affirmative action of 
the court, which would require, and which could only be done by, a court of equity. 
The pleadings show on their face that the insurance contract between defendant and 
the live stock exchange, and on which plaintiffs base their suit, has been surrendered 
by said live stock exchange and canceled (of course, such cancellation would not 
affect plaintiffs’ rights already or theretofore existing, but it would prevent the 
possibility of any claim thereafter arising from a future loss), and hence nothing was 
needed to be done by the court trying this case, except to determine whether defend- 
ant should be required to pay. And this was an issue to be tried at law. We readily 
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concede that, if an answer “pleads matters of an equitable nature and asks for 
affirmative equitable relief” (italics ours) which, if true, would destroy plaintiffs’ 
case or show they never had a valid cause of action, or would call upon the court 
to uproot the foundation for any future litigation over the same matter, the whole 
case would be converted into equity. Colburn v. Krenning (Mo. Sup.) 220 S. W. 
934, 937. But where in this case is any affirmative equitable relief necessary? Or 
where are there any equitable matters necessary to establish the defense? In Citizens’ 
Trust Co. v. Going, 288 Mo. 505, 511, 232 S. W. 996, 998, it is said: 

“The action was at law. The defenses thereto may, to a certain extent be 
equitable in form, but the interposition of an equitable defense in the absence of a 
prayer for affirmative relief based thereon does not convert the action into one in 
equity.” (Italics ours.) 

The case at bar is not in as good shape to be considered one in equity as the 
case cited, for the defenses raised are not of an equitable nature or form, and no 
necessity whatever exists for affirmative relief. See, also, in addition to the above- 
cited case, the following cases: Berryman v. Maryland, etc., Ins. Co., 199 Mo. 
App. 503, 505, 204 S. W. 738; State ex rel. v. Reynolds, 289 Mo. 382, 400-405, 232 
S. W. 683; Minor v. Burton, 228 Mo. 558, 563, 128 S. W. 964. Manifestly, therefore, 
the issue presented by the pleadings is simply whether plaintiffs are entitled to 
recover on the contract sued on, and, if so, the amount of such recovery. The 
plaintiffs’ remedy was at law, and the defense was also at law, and both were 
adequate. Hence it was error to treat the case as one in equity and deny plaintiffs’ 
right to a jury. McKee v. Allen, 204 Mo. 655, 674, 103 S. W. 76. 

[6] But, even though the case was thus erroneously tried, yet, if the record 
discloses, as a matter of law, that plaintiffs are not entitled to recover, the judgment 
should be affirmed. Section 1513, R. S. 1919; Baird v. Granniss, 208 Mo. 426, 441, 
442, 106 S. W. 980. 

However, any contention that the plaintiffs had no right to any insurance under 
its blanket policy because of the provision in the latter against other insurance 
overlooks the effect of another provision that, if other insurance were taken, 
defendant would be liable only for the excess of loss above the specific insurance. 
Dolan v. Missouri, etc., Ins. Co., 88 Mo. App. 666, 673; Sheets v. Iowa, etc., Ins. 
Co., 153°-Mo. App. 620, 633, 135 S. W.°80; Bush v. Missouri, etc., Ins. Co., 85 Mo. 
App. 155, 159. It would seem, too, that in view of defendant’s refusal to recognize 
any liability to plaintiffs under said blanket policy, coupled with its appropriation, 
nevertheless, of the cattle of plaintiffs which were commingled with other cattle, 
would estop it from denying that its policy was in force as to plaintiffs. Tinsley v. 
#tna Ins. Co., 199 Mo. App. 693, 704, 205 S. W. 78. 

[7] The fire and the insurance contract (with the possible exception of a minor 
term contained in one of the riders which enlarges rather than restricts the policy) 
are the same as were involved in the case of Wilson Co. v. Hartford Fire Ins. Co., 
300 Mo. 1, 254, S. W. 266, wherein the Supreme Court settled the question of 
plaintiff’s right to sue, and also decided that the defense of payment to the Kansas 
City Live Stock Exchange did not discharge defendant from its obligation, and 
was no defense thereto. Of the fourteen policies of specific insurance held by 
plaintiffs in the case at bar, six of them paid only 80 per cent of the amount insured 
by them, and it is defendant’s contention that the six were liable for the full amount 
of their insurance, which, if plaintiffs had collected instead of accepting only 80 
per cent thereof, would leave no excess of loss for defendant to pay. If this be true, 
of course plaintiffs are not entitled to recover. 

[8-14] The question of whether the full amount or only 80 per cent of the insur- 
ance was collectible from the six policies above referred to depends upon the validity 
of a coinsurance clause therein which reduced the amount collectible to 80 per cent. 
The other eight policies were Missouri contracts, and had the same clause in them, 
but the’ full amount of insurance was collected on them as, under Missouri law, 
such coinsurance clause was void. Section 6232, R. S. 1919; State ex rel. v. Clark, 
275 Mo. 95, 204 S. W. 1090; Cravens v. New York, etc., Ins. Co., 148 Mo. 583, 50 
S. W. 519, 53 L. R. A. 305, 71 Am. St. Rep. 628; Equitable, etc., Assurance Society v. 
Clements, 140 U. S. 226, 11 S. Ct. 822, 35 L Ed. 497 The question then is whether 
the clause in the six policies above mentioned is valid. That depends upon whether 
they are to be regarded as Kansas contracts or Missouri contracts. Such clauses 
in Kansas insurance contracts are valid, for the common law was proved to be 
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in force there (Section 11829, Gen. Stats. of Kans. 1915; State v. Calhoun, 50 
Kan. 523, 531, 32 P. 38, 18 L. R. A. 838, 34 Am. St. Rep. 141), and, in the absence 
of a statute making such clauses invalid, they are effective because valid under 
the common law. 14 R. C. L. § 482, p. 1309; Stephenson v. Agricultural, etc., Ins. 
Cos., 116 Wis. 277, 93 N. W. 19; Farmers’ Feed Co. v. Scottish. Union, etc., Ins. 
Co., 173 N. Y. 241, 65 N. E. 1105; Surface v. Northwestern, etc., Ins. Co. 157 Mo. 
App. 570, 577, 139 S. W. 262; 26 C. J. 357. Of course, if the six insurance policies are 
Kansas contracts, they are governed by the laws of Kansas. Thompson v. Traders 
Ins. Co., 169 Mo. 12, 26, 68 S. W. 889; Prentiss v. Illinois Life Ins. Co..(Mo. Sup.) 
225 S. W. 695, 703. The pivotal question on this point then is, were the six specific 
insurance policies on which only 80 per cent was collected Kansas contracts? They 
were countersigned by defendant’s agents in Kansas; they covered, and were restricted 
to, property in Kansas; the property was not only located in Kansas but was 
destroyed and lost there. It appears that one Wallace had, for ten years prior 
thereto, procured insurance for plaintiffs, and he applied to the Kansas agents for, 
and obtained, said policies. After the Kansas agents had countersigned and issued 
the policies, they sent them by mail to Wallace, who turned them over to the 
plaintiffs and remitted to the Kansas agents the amount due them. When payment 
of loss was made, it was sent by the Kansas agents through the mail to Wallace, 
who turned the same over to plaintiffs, took up the policies; and mailed them back to 
the Kansas agents. Wallace was therefore a broker. Edwards v. Home Ins. Co., 100 
Mo. App. 695, 73 S. W. 881; Smith v. American, etc., Ins. Co., 188 Mo. App. 297, 
305, 175 S. W. 113; Elliott on Insurance, § 157. Whether a broker is the agent 
of insured or of the insurer, or both, depends upon the facts of each particular 
case. Buck v. Stuyvesant Ins. Co., 209 Mo. App. 302, 237 S. W. 840; but ordinarily 
he is the agent of the insured, and was so in this case as to the six policies obtained 
from the Kansas agents. The fact that he was himself also an insurance agent 
for other companies and effected insurance for them in Missouri, issuing and counter- 
signing such policies, did not prevent him from acting also as a broker in procuring 
other insurance as such. And whether he was a broker in procuring the six 
specific insurance policies in question is to be determined from the facts as to what 
he and the Kansas agents issuing the policies did, and not from loose expressions 
used by witnesses in testifying, and in which such witnesses were not even mtending 
to state their conclusions as to whether Wallace was the agent of one or the other— 
the insurer or insured. We think the facts clearly show that he was not the agent 
of the Kansas companies. So that, when the policies were, in Kansas, deposited by 
the Kansas agents in the mails addressed to Wallace, this was a delivery to plaintiffs 
which was effectual to create liability of the companies. Hence all the conditions 
and elements necessary. to make the policies Kansas contracts existed. Thompson v. 
Traders Ins. Co., 169 Mo. 12, 26, 68 S. W. 889; Elliott on Insurance, supra; Ayers v. 
Continental Ins. Co. (Mo. App.) 217 S. W. 550; 14 R. C. L. p. 894, § 70; Horton v. 
New York Life Ins Co., 151 Mo. 604, 620, 52 S. W. 356; Edwards v. Business Men’s 
etc., Ass’n 205 Mo. App. 102, 109, 221 S. W. 422. The six specific insurance policies 
being Kansas contracts in which the 80 per cent. coinsurance law was valid, it 
follows that plaintiffs collected all that was possible to obtain on them. American 
Bonding Co. v. Alcatraz Const. Co., 202 F. 483, 485, 123 C. C. A. 225; Illinois 
Surety Co. v. Maguire, 157 Wis. 49, 145 N. W. 768, 769; Cutting v. Atlas, etc., Ins. 
Co., 199 Mass. 380, 85 N. E. 174, 175. In other words, the contention that plaintiffs 
are not entitled to recover because they accepted only 80 per cent of the insurance 
called for in these six specific policies is untenable, and cannot be upheld. 

[15] Plaintiffs, along with their motion for a new trial, filed a motion for 
judgment non obstante veredicto, which was overruled, and they now urge that, 
since defendant offered no evidence countervailing the evidence as to value of the 
cattle lost, and since, in order to avoid further litigation, plaintiffs are now willing 
to accept the least amount their evidence shows to be due, we should tfeat the 
case on the same theory that defendant succeeded in having it tried, and render 
judgment for said least amount. We do not think this should be done. In the 
first place, the evidence as to value of the cattle lost is such as to call for the exercise 
of judgment on the part of the triers of fact who. can see the witnesses and hear 
them testify. In the next place, we cannot say that, conclusively. the chancellor’s 
decision in favor of defendant was not founded in part at least, on his view of the 
evidence, though it would seem that it was not. If not, there has been no determina- 
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tion, in the trial court, of the question or amount of value lost. So the case should 
be remanded for a new trial. Accordingly, the judgment is reversed and the cause 
remanded. ; 

All concur. 


HARDIN v. LIVERPOOL & LONDON & GLOBE INS. CO., LIMITED. 
(No. 292.) 
(Supreme Court of North Carolina. April 8, 1925.) 
127 Southeastern Reporter 353. 
I. INSURANCE—THERE CAN BE NO “WAIVER” OF PROVISION WITH- 

OUT KNOWLEDGE AND INTENTION. 

There being no evidence that agent, when issuing fire policy containing require- 
ment of sole ownership, knew of outstanding deeds of trust, there can be no waiver 
of that condition; since “waiver” involves both knowledge and intention, one being 
essential to other, and requires doing or forbearance to do something inconsistent 
with existence of right or intention to rely thereon. 


( For other cases, see Insurance, Dec. Dig. § 377[1].) 


2. INSURANCE—FAILURE TO INQUIRE AS TO OUTSTANDING MORT- 
GAGES NO WAIVER OF REQUIREMENT OF SOLE OWNERSHIP. 


Failure of agent issuing fire policy to inquire as to outstanding mortgages is 
not waiver of requirement of sole ownership, in absence of request, in policy desig- 
nated by C. S. §§ 6436, 6437, as standard, though assured because of limited 
education did not comprehend meaning of policy. 


(For other cases, see Insurance, Dec. Dig. § 389[7].) : 


3. INSURANCE—FAILURE OF ASSURED TO READ POLICY, BEFORE 

ACCEPTANCE, NEGLIGENCE PREVENTING RECOVERY. 

Where agent issued standard fire policy, containing provision requiring sole 
ownership, though there were outstanding mortgages, assured’s negligence in not 
reading or having agent read policy before accepting it held negligence preventing 
recovery, though assured was not educated man, except in case of positive fraud. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

4. INSURANCE—CONDITION NOT WAIVED BY PAROL AGREEMENT 

TO INSURE AGAINST FIRE UNCONDITIONALLY. 

Where agent issued fire policy designated as standard by C. S. §$§ 6436, 6437, 
and containing provision requiring sole ownership, without making inquiry as to 
outstanding mortgages, alleged parol agreement to unconditionally insure against fire, 
relied on by assured, because of lack of comprehension of policy, held not to waive 
that or any other provision of policy. 

(For other. cases, see Insurance, Dec. Dig. § 383.) 

5. INSURANCE—FIRE POLICY INVALIDATED BY ISSUANCE IN IGNOR- 
ANCE OF OUTSTANDING DEEDS OF TRUST. 

That insurer was ignorant of existence of outstanding deeds of trust at time 
of issuance of standard fire policy, containing provision requiring sole ownership, is 
sufficient to invalidate policy. 

(For other cases, see Insurance, Dec. Dig. § 282[6].) 


6. INSURANCE—FAILURE TO RETURN OR TENDER PREMIUMS UPON 
NOTICE OK BREACH NO WAIVER, WHERE POLICY NOT SUR- 
RENDERED. 

Mere failure of insurer, upon notice of breach invalidating policy, to return 
premiums, is not waiver, where policy expressly provides that unearned portion of 
premium shall be returned on surrender of policy and there has been no surrender, 
where premiums were tendered in open court. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 


Appeal from Superior Court, Robeson County; Calbert, Judge. 

Action by Richard Hardin against the Liverpool & London & Globe Insurance 
Company. Judgment of nonsuit, and plaintiff appeals. No error. ; ; 

On August 26, 1921, the defendant issued to the plaintiff a certain policy of 
insurance covering his dwelling. house situated on the east side of the Fayetteville 
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road seven miles north of Lumberton. The policy was of the standard form 
(GC. S. § 6437) and contained the statutory provisions, among which were these: 

“This entire policy shall be void, unless otherwise provided by agreement in 
writing added hereto, (a) if the interest of the insured by other than unconditional 
and sole ownership; or (b) if the subject of insurance be a building on ground not 
owned by the insured in fee simple; or (c) if, with the knowledge of the insured, 
foreclosure proceedings be commenced or notice given of sale of any property 
insured hereunder by reason of any mortgage or trust deed; or (d) if any change, 
other than by the death of an insured, take place in the interest, title or possession 
of the subject of insurance (except change of occupants without increase of hazard) ; 
or (e) if this policy be assigned before a loss. 

“Unless otherwise provided by agreement in writing added hereto, this company 
shall not be liable for loss or damages occurring: (a) While the insured shall have 
any other contract of insurance, whether valid or not, on property covered in whole 
or in part by this policy, or (b) while the hazard is increased by any means within 
the control or knowledge of the insured. 

“No one has power to waive any provision or condition of this policy except 
such as by the terms of the policy may be the subject of agreement added hereto, 
nor shall any such provision or condition be waived unless the waiver is in writing 
added hereto, nor shall any provision or condition of this policy or any forfeiture 
be waived by any requirement, act or proceeding on the part of this company 
relating to appraisal or to any examination herein provided for; nor shall any 
privilege or permission affecting the insurance hereunder exist or be claimed by 
the insured unless granted herein or by the rider added hereto.” 

It eontained, also, the usual provision in reference to the proof of loss. 

At different dates the plaintiff executed deeds of trust on the property insured 
as follows: On September 17, 1920, a deed of trust to T. L. Johnson, trustee for 
H. J. Wessell, and on February 12, 1921, a deed of trust to Dickson McLean, 
trustee for R. D. Caldwell & Son, both of which were outstanding and uncanceled 
at the time the policy was issued. Without notice to the defendant, the plaintiff 
on December 27, 1921, executed an additional deed of trust to I. K. Biggs, trustee 
for K. M. Biggs, covering the same property. 

The proof of loss signed by the plaintiff contained this paragraph: 

“The property insured belonged to Richard Harden, and no other person or 
persons had any interest therein except. * * *” 

At the close of the evidence, his honor announced that he would instruct the 
jury to return a negative answer to the issue, “Is the defendant indebted to the 
plaintiff?” Upon this intimation the plaintiff excepted, submitted to a nonsuit, 
and appealed. 

F. Ertel Carlyle and McLean & Stacy, all of Lumberton, for appellant. 

Johnson, Johnson & McLeod, of Lumberton, for appellee. 

Apams, J. The defendant resisted recovery on the ground that the plaintiff 
at the time he procured the policy was not the sole and unconditional owner of the 
insured property, although in his proof of loss he made oath that no other person ° 
was interested in it. In his complaint the plaintiff declared on the contract of 
insurance, but in his reply to the answer he alleged that the defendant had waived 
the pleaded provision that the ownership of the property must be sole. The basis 
of the alleged waiver is laid in the plaintiff’s testimony, the material part of which 
is substantially as follows: 

“I told him (the agent) I would leave it absolutely to him for protection, and 
he wrote me a policy. He said he would put me in a company that would abso- 
lutely protect me from any loss by fire in any way. When I told him I would leave 
it abosolutely with him what policy to write, he told me not to be uneasy; he would 
put me in a company that would protect me from any fire whatever; to rest easy. 
He didn’t ask me about any mortgages whatever. * * * When the policy came 
back to me; I put it in my trunk. I am not an educated man. I am an Indian and 
can read a little bit, not good. I cannot understand the terms of the policy. I 
cannot read it well enough to tell what it was. I just thought it was all right. I 
relied upon the statements made to me by the agent of the insurance company that 
it would protect me. I never did read it over. I wouldn’t understand the clause 
stating that the interest of the insurer would be ‘unconditional sole ownership’ 
would prevent me from giving a mortgage.” 
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The plaintiff does not contend that the agent made any false representation 
which would avoid the policy, but rather that he waived the provision of the written 
contract regarding the sole ownership of the property, and that the defendant for 
this reason is liable to the plaintiff for the loss he sustained. 

[1], The generally accepted definition of a “waiver” is the intentional relinquish- 
ment of a known right. It is a voluntary act and implies an election by the party to 
dispense with something of value or to forego some advantage which he might at 
his option have demanded and insisted on. 27 R. C. L. 904. In Manville Co. v. 
Building Co., 177 N. C. 103, 97 S. E. 718, it is said that a party cannot waive that 
of which he has no knowledge. It is also said that there are several essential 
differences between waiver and estoppel; that waiver involves both knowledge and 
intention, the one being essential to the other, and exists only where one with full 
knowledge of a material fact does or forbears to do some thing inconsistent with 
the existence of the right or of his intention to rely upon the right. Pages 106, 
107 (97 S. E. 718). There is no evidence that the agent had any information of 
the outstanding deeds of trust, and the doctrine of waiver cannot be invoked on 
the ground that the defendant with knowledge of their existence issued the policy 
with intent to waive the requirement of sole ownership. 

The plaintiff, however, rests his contention on another proposition. He argues 
that the agent negligently failed to make any inquiry as to the ownership of the 
land or as to any incumbrances upon it; that the plaintiff did not comprehend the 
form and meaning of the policy and relied upon the agent’s promise fully to protect 
him; and that by accepting the premium the defendant contracted in any event to 
save the plaintiff harmless from loss by the burning of the property insured. The 
contention involves two propositions: (1) That it was the duty of the agent 
particularly to inquire into the question of sole ownership; and (2) that his failure 
to do so, combined with the plaintiff’s evidence, amounted substantially to an uncon- 
ditional contract’of insurance by the terms of which the defendant, without regard 
to the stipulations in the policy, became absolutely liable for the plaintiff’s loss. 

[2] We cannot approve the position that, in the absence of a request, it was 
the agent’s legal duty to explain the meaning and effect of all the provisions in the 
policy, or that,his failure to inquire as to outstanding mortgages was a waiver of 
the requirement of sole ownership. We do not understand the cases cited by the 
plaintiff as warranting this conclusion. In.Modlin v. Ins. Co., 151 N. C. 35, 65 
S. E. 605, the validity of the policy was recognized after the adjustment and 
appraisal of loss by remittance to the local agent and notice to the assured; and in 
Insurance Co. v. Lumber Co., 186 N. C. 269, 119 S. E. 362, the agent who wrote the 
policy knew et the time that the property was owned by the assured and others. 
It clearly appcared that the defendant with full knowledge had waived the pro- 
visions of the policy pleaded in avoidance of the recovery; and the principle was 
upheld in Bullard v. Ins. Co., 189 N. C. 34, 126 S. E. 179. In these and other 
similar cases the insurer in effect admitted liability with knowledge of the facts 
constituting a breach of the provisions. 

[3] In the case before us another principle may be applied. The plaintiff was not 
an educated man, but he could read and write. He did not read the policy or 
request the agent to read it. A person who can do so is generally required to read 
a written contract before signing or accepting it, and ordinarily his failure to do 
so is negligence for which the law affords no redress. This principle, of course, 
would be modified in case of positive fraud, but here no fraud is alleged or relied 
on. Leonard v. Power Co., 155 N. C. 10, 70 S. E. 1061; Carson v. Insurance Co., 
161 N. C. 441, 77 S. E. 353. We ; 

[4] It is obvious, then, that the substance of the plaintiff’s contention, when 
analyzed, is this: That the plaintiff and the defendant’s agent entered into a parol 
contract, utterly at variance with and contradictory of the written contract, by which 
the defendant unconditionally insured the plaintiff against loss by fire. Can such a 
contract be enforced under the facts disclosed by the record? 

The policy sued on is of the standard form prescribed by statute. It is provided 
that no fire insurance company shall issue fire insurance policies on property in 
this state other than those of the standard form duly filed and designated as the 
standard fire insurance policy of the state. C. S. §§ 6436, 6437. This form of policy 
contains a provision against waiver, and a waiver of the stipulations or conditions 
in the policy has been permitted only under circumstances similar to those in the 
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cases of Modlin, Insurance Co., and Bullard, supra, and has never been extended 
in this jurisdiction to the approval of a contract entirely separate and distinct from 
the standard form. To sanction the power to make such a contract would be 
equivalent to the destruction or abolition of the form prescribed by law. 

[5] In our opinion there was no waiver by the defendant of the conditions in 
the policy, and the fact that the sole and unconditional ownership of the insured 
property was not in the plaintiff and that the defendant knew nothing of the out- 
standing deeds of trust was sufficient under the or of this court to invalidate 
the contract of insurance. Hayes v. Ins. Co., 132 N. C. 703, 44 S. E. 404; Wed- 
dington v. Ins. Co., 141 N. C. 234, 54 S. E. 271, 8 Ann. Cas. 497; Modlin v. Ins. 
Co., supra; McIntosh v. Ins. Co., 152 N. C. 50, 67 S. E. 45, 136 Am. St. Rep. 818; 
Lancaster v. Ins. Co., 153 N. C. 285, 69 S. E. 214, 138 Am. St. Rep. 665; Watson v. 
Ins. Co., 159 N. C. 639, 75 S. E. 1105; Federal Land Bank v. Ins. Co., 187 N. C. 
OF, A210 BS... By: 

{6] During the argument it was urged by the plaintiff that there had been no 
return or tender of the premium paid by the plaintiff. The judge suggested an 
amendment of the complaint, but the plaintiff for obvious reasons declined to make 
the amendment. The .defendant in open court then tendered the amount of the 
premium and the interest thereon from the date of the policy. The course pursued 
by the defendant was approved in Weddington v. Ins. Co., supra, in which it is said: 

“It is argued, though, that the company should have returned or at least tendered 
the unearned portion of the premium before it could insist upon a forfeiture. The 
policy expressly provides that the unearned portion of the premium shall be returned 
on surrender of the policy. This is the contract of the parties and we are not 
permitted to change it. There has been no surrender of the policy, but the complaint 
is drawn, and the trial proceeded, upon plaintiff’s part, upon the theory that the 
policy was valid and would not, therefore, be surrendered. The condition precedent 
to the return of the premium has not been performed, but a refusal to comply with 
it is to be clearly implied. It has been held in a number of cases that in a case of 
a breach of condition which invalidates the policy, the company is not bound at 
its peril, upon notice of such breach, to declare the policy forfeited or to do or say 
anything to make the forfeiture effectual, and a waiver will not be inferred from 
mere silence or inaction on its part. It may wait until claim is made under the 
policy, and then * * * enforce payment of it. 16 Am. & Eng. Enc. (2d Ed.) 
939; Dowd v. Insurance Co., 1 N. “a Supp. 31; Ins. Co. v. Brecheisen, 50 Ohio 
St. 542; Harris v. Assoc. Society, 3 3 Hun. 725; Flynn v. Ins. Co., 78 N. Y. 569; 
Ins. Co. v. Hull, 77 Md. 498; Todd v. Ins. Co., 100 N. W. (Mich.) 442. The 
principle is distinctly recognized and approved by this court in Perry v. Ins. Co., 
132 N.C. 283.” 

We find no error. 

No error. 

Varser, J., having been of counsel, did not sit and took no part in the decision 
of this case. 


SECURITY INS. CO. v. BALDWIN. (No. 13635.) 
(Supreme Court of Oklahoma. Sept. 23, 1924. Rehearing Denied March 24, 1925.) 
234 Pacific Reporter 348. 
(Syllabus by the Court.) 

1. INSURANCE—ISSUE AS TO COMPLIANCE WITH POLICY IN FUR- 
NISHING PROOFS OF LOSS PRESENTS QUESTION OF FACT FOR 
JURY; VERDICT FINDING THAT PROOF OF LOSS WAS SUB- 
MITTED NOT SET ASIDE IF ANY COMPETENT EVIDENCE REA- 
SONABLY TENDS TO SUPPORT IT. 

In a suit on a fire insurance policy, where the question of whether or not the 
terms of the policy have been complied with by the insured in furnishing the insurer 
proof of loss is put in issue, such issue presents a question of fact for the jury; and 
where the jury returns a verdict for the claimant, in effect finding that proof of loss 
was submitted by the insured as provided in the policy, such finding and verdict will 
not be set aside on appeal because of insufficiency of the evidence upon that issue, 
if there was any competent evidence adduced at the trial reasonably tending to sup- 
port such finding and verdict. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 
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2. INSURANCE—CONDITIONS IN POLICY NOT CONTAINED IN STATU- 
TORY FORM WILL NOT BE ENFORCED. 
The Legislature of this state has provided a standard form of fire policy, and 


conditions in a fire policy not contained in such standard form will not be enforced by 
the courts. 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 

3. VER AND JUDGMENT HELD REASONABLY SUPPORTED BY 

Record examined, and held, that the verdict and judgment are reasonably sup- 
ported by the record, and that the judgment should be affirmed. 

Commissioners’ Opinion, Division No. 4. 

Appeal from District Court, Tillman County; Frank Mathews, Judge. 

Action by S. G. Baldwin against the Security Insurance Company of New 
Haven, Conn., on fire insurance policy. Judgment for plaintiff. Defendant appeals. 
Affirmed. 

Rittenhouse & Rittenhouse, of Oklahoma City, and Wilson & Roe, of Frederick, 
for plaintiff in error. . 

P. Mounts, W. H. Hussey, and Herman S. Davis, all of Frederick, for defendant 
in error. 

SHACKELForD, C. The plaintiff in error was the defendant below; and the de- 
fendant in error was plaintiff. The parties will be designated herein as plaintiff 
and defendant, as they appeared in the trial court. 

The plaintiff sued to recover insurance on certain wheat covered by a fire policy 
issued by the defendant, and on which plaintiff had paid the premium, and which was 
in force at the time of the fire which destroyed the wheat. The petition alleges com- 
pliance with the terms and conditions of the policy in furnishing proof of loss and 
interest. The defendant answered by general denial and by allegation of affirmative 
defenses. The plaintiff replied by general denial, joining the issues. The cause was 
tried by a jury on the 16th of February, 1922, resulting in a verdict and judgment 
for the plaintiff in the sum of $587, with interest at 6 per cent. per annum from and 
after the 3d day of August, 1920. 

The defendant prosecutes appeal, and assigns many errors in both motion for a 
new trial and in the petition in error. From a reading of the briefs of the parties 
it appears that the whole case turns upon whether or not there is any competent 
evidence in the record tending to prove that the plaintiff had complied with the re- 
quirement of the policy providing that proof of loss and interest should be furnished 
the company within 60 days after the loss occurred. A copy of the policy of insur- 
ance does not seem to have been incorporated into the record. It seems to be agreed, 
however, that one of the requirements in the policy is that the insured shall furnish 
the insurer with proof of loss and interest, under oath, within 60 days from the date 
of the loss; and that when required to do so the insured shall furnish the insurer 
with a certificate of two disinterested neighbors and of the nearest magistrate, “cer- 
tifying their belief that the statements are true, and that the assured has, without 
fraud, sustained the amount of the loss set forth in said proof.” It appears from 
the record that the plaintiff’s wheat covered by the policy was destroyed on August 
3, 1920; and on the 5th of August, 1920, the adjuster for the insurer called on the 
plaintiff, both to adjust the loss of August 3, 1920, and to deliver a draft to cover a 
former loss. The plaintiff testified, in substance and effect, that the adjuster had with 
him proofs of loss; and talked with plaintiff and asked him many questions about the 
fire and how it occurred and the amount of grain destroyed and the interest plaintiff 
had in it, all of which was written down just as had been done when the adjustment 
was made as to the former loss; and after it was filled in the adjuster told him to 
sign, and he signed, and they called it a proof of loss, just as the adjuster had before; 
and the proof of plaintiff tends to show that plaintiff furnished all the information 
required. The plaintiff testified that he signed the instrument, but did not remember 
who he swore to it before. When the transaction was had, the adjuster served upon 
the plaintiff a demand in writing, as follows: 

“To S. G. Baldwin, Assured Under Policy No. 3451: You are hereby required 
and demanded to furnish the undersigned insurance company the certificates of two 
disinterested neighbors of yours, together with the certificate of the nearest magis- 
trate to your home, each certifying that they believe that all of the statements made 
by you, in your sworn statement of proof of loss, are true; and that they each believe 
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that you have without fraud or negligence on your part sustained the amount of the 
loss set forth in said proofs. 

“Security Insurance Company, 

“By Geo. W. Buckner, Adjuster.” 

The adjuster seems to have told the plaintiff that— 

“In addition to signing this proof of loss, I will want you, as a provision of the 
policy provides, I want you to furnish me the certificate of two of your nearest 
neighbors showing that, or certifying that they believe, this was an honest loss; in 
addition to that, the certificate of the nearest magistrate—certifying to that.” 

The provision of the policy is that these certificates of neighbors and magistrate 
shall certify the amount set forth in the proof of loss is an honest claim in their 
opinion. If there was no claim set forth in a proof of loss, there would be nothing 
for neighbors of the magistrate to certify to. 

The proof offered on the part of the plaintiff tended to show that plaintiff had fur- 
nished the adjuster proof of loss as required by the policy, and was enough to take 
the matter to the jury upon that question. The statement quoted from the adjuster 
as made to plaintiff, demanding the certificates of neighbors and a magistrate, and 
the demand for the certificate, presupposes that proof of loss has been made. While 
the adjuster and some other witnesses called by the defendant testified that no proof 
of loss had been furnished, there was enough along that line, offered by the plaintiff, 
to amount to a conflict in the evidence and make it a question of fact for the jury. 
Under the instructions given by the trial court, the finding and verdict for the 
plaintiff was, in effect, a finding that the plaintiff had complied with the terms and 
conditions of the policy by furnishing proof of loss. 

It has been frequently held, and consistently adhered to by this court, that— 

“Where the evidence reasonably tends to support the verdict and there is no error 
in the charge to the jury, the judgment will not be disturbed.” Avants v. Bruner, 39 
Okl. 730, 136 P. 593; School Dist. No. 13 of Latimer Co. v. Ward, 40 Okl. 97, 136 
P. 588; Hodgins v. Noyes, 42 Okl. 542, 141 P. 968. 

But it is contended that the plaintiff did not comply with the demand to furnish a 
certificate by neighbors and by the magistrate that, in their opinion, the loss was in- 
curred without fraud of the plaintiff. The contract of insurance carried a provision 
of this kind, and the question arises here as to whether failure to comply with the 
demand for such certificates shall bar the right of recovery. 

[2] The Legislature of this state saw fit to provide a form of insurance policy. 
One of the provisions of the legislative form (section 6767, Comp. Stats. 1921) is: 

“* * * And shall also, if required, furnish a certificate of the magistrate or 
notary public (not interested in the claim as a creditor or otherwise, nor related to 
the insured) living nearest the place of fire, stating that he has examined the circum- 
stances and believes the insured has honestly sustained loss to the amount that such 
magistrate or notary public shall certify.” 

The provision of the policy under which the claim was made is something very 
different. The demand made was, not for a statement of a magistrate or notary 
public living nearest the place of the fire saying that he has examined the circum- 
stances and believes the insured has honestly sustained loss to the amount that such 
magistrate or notary public shall certify, but is for a statement or certificate to be 
made by two disinterested neighbors, together with a certificate of the magistrate 
nearest the plaintiff’s home each certifying that they believe that all the statements 
made by plaintiff in his sworn proof of loss are true, and each of them believes 
that the plaintiff has, without fraud or negligence, sustained the amount of loss set 
out in his proof of loss. The certificate demanded is something very different from 
the provision of the standard form of policy provided by the legislative act. This 
court has held that provision in a fire policy not contained in the standard form adopted 
by the Legislature will not be enforced. Fidelity-Phenix Fire Ins. Co. v. School 
Dist. No. 62 of Jackson Co., 70 Okl. 300, 174 P. 513; Palatine Ins. Co. of London, 
England, v. Commerce Trust Co., 73 Okl. 236, 175 P. 930. 

_[1] In this case there is no question about the defendant having issued the fire 
policy covering the plaintiff's grain, nor that the plaintiff paid the required premium. 
There is no dispute about the plaintiff's grain being destroyed by fire while the policy 
was in force. There is no contention made that the amount fixed by the jury is 
excessive. The insurer seeks to escape liability upon the sole and only ground that 
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plaintiff did not furnish the proof of loss and the certificates of neighbors and the 
magistrate provided for in the policy. As to whether proof of loss was made by 
plaintiff, the testimony was in conflict. The question was submitted to the jury by 
proper instructions. The jury found for the plaintiff, settling the dispute in his 
favor. That being the state of case here presented, this court is not authorized to 
disregard the verdict and set it aside simply because it may be contended that the 
evidence was stronger for the defendant than for the plaintiff upon the issue as to 
whether the proof of loss was, in fact, furnished. 
: [3] The defendant had its day in court, and was not able to convince the jury 
that the plaintiff did not comply with his fire policy in furnishing the proof of loss. 
The judgment is right. 

We recommend that the judgment be affirmed. 

Per Curiam. It is so ordered. 


BROWN v. HARTFORD FIRE INS. CO. (No.. 13430.) 
(Supreme Court of Oklahoma. Feb. 3, 1925. Rehearing Denied March 17, 1925.) 
234 Pacific Reporter 352. 

(Syllabus by the Court.) 

1. INSURANCE—UPON APPROVAL OF SHORT FORM OF POLICY BY 
INSURANCE COMMISSIONER, ITS TERMS GOVERN INSTEAD OF 
STANDARD FORM OF POLICY. 

Section 6768, C. S. 1921, authorizes the issuance of a “short or different form 
of policy” for farm or dwelling house property to the standard form of policy 
prescribed by Section 6767, C. S. 1921, and upon the approval thereof by the 
insurance commissioner, the terms of such policy will govern instead of the terms 
prescribed by statute for the standard form of policy. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

2. INSURANCE— CANCELLATION CLAUSE OF SHORT FORM OF 
POLICY, APPROVED BY INSURANCE COMMISSIONER, CONTROLS, 
Where the “short or different form of policy” is duly approved by the insurance 

commissioner of the state, as provided by Section 67, 68, C. S. 1921, and contains 

a clause providing for the cancellation of said policy, either by the assured or 

by the company, same is controlling to the exclusion of Section 6704, C. S. 1921. 
(For other cases, see Insurance, Dec. Dig. § 228.) 

3. PLEADING—PARTY CANNOT BY TESTIMONY QUESTION HIS 
VERIFIED PLEADINGS SO LONG AS THEY REMAIN PART OF 
RECORD. 

Where the testimony of a party is in conflict with his verified pleadings, and 
no motion is made to amend the pleadings to conform to the proof, the solemn 
admissions in the pleadings will be treated as admitted facts, and he will not be 
heard to question same so long as they remain a part of the record. 

(For other cases, see Pleading, Dec. Dig. § 36[1].) 

4. PLEADING— DIRECTED VERDICT FOR AMOUNT OF UNPAID 
PREMIUM SUED FOR HELD PROPER IN VIEW OF ADMISSION IN 
ANSWER. 

Record examined, and held, that, from admitted facts contained in defendant’s 
pleadings, the trial court was right in its conclusion that there was no question of 
fact to be submitted to the jury, and properly sustained plaintiff’s motion for a 
directed verdict. 

(For other cases, see Pleading, Dec. Dig. § 36[3].) 


5. APPEAL AND ERROR—ERROR IN COMPUTATION OF AMOUNT DUE 
WILL BE CORRECTED ON APPEAL, AND JUDGMENT MODIFIED 
ACCORDINGLY. 

Where a palpable error has occurred in the computation of the amount due, and 
the same is called to the attention of this court on appeal, it will be corrected and 
the judgment modified to show the correct amount due. 

(For other cases, see Appeal and Error, Dec. Dig. § 1151[1].) 


Appeal from District Court, Murray County; W. L. Eagleton, Judge. 
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Action by the Hartford Fire Insurance Company against J. B. Brown. From a 
judgment for plaintiff, the defendant appeals. Modified and affirmed, and also 
rendered against D. F. Self, surety on appeal bond.. 

Walter E. Latimer, of Oklahoma City, for plaintiff in error. 

Young, Haste & Powell, of Sulpher, for defendant in error. 

Hunt, J. This was an action by the Hartford Fire Insurance Company, a 
corporation, against J. B. Brown, to recover the unpaid portion of the premium 
alleged to be due on a certain insurance policy. The parties will be referred to as 
they appeared in the court below. 

On December 17, 1912, the plaintiff executed and delivered to the defendant a 
certain fire and tornado insurance policy for a term of 5 years. The defendant 
paid the sum of $53.20 on the premium, and executed his note for $428, the balance 
due on the premium, payable in installments of $107 due January 1, 1914, $107 
due January 1, 1915, $107 due January 1, 1916, and $107 due January 1, 1917. 
Said note provided that, in the event either of the installments was not paid at 
maturity, the entire unpaid balance of the premium should immediately become due 
and payable. The plaintiff alleges in its original petition that the installment due 
January 1, 1915, was not paid at maturity, and that, therefore, the entire balance 
due on said note, amounting to $321, was due and payable, and prayed for judgment 
for said amount together with attorneys’ fees. 

In view of the holding of this court in the case of Shawnee Mutual Fire 
Insurance Co. v. Cannedy, 36 Okl. 733, 129 P. 865, 44 L. R. A. (N. S.) 376, that 
notes, given for the premium on a fire insurance policy providing that if either note 
is not paid at maturity that all of the notes representing the unpaid portion of the 
premium shall become due, constitute a mere penalty as to the undue portion of the 
premium and cannot be enforced, the plaintiff, under the amended pleadings, sub- 
mitted the case on the theory that it was entitled to recover, under the terms of 
the policy, the short rate, or 70 per cent of the amount due on the premium, 
represented by the note for $107 maturing January 1, 1915. The court sustained the 
plaintiff in this contention and rendered judgment accordingly. From this judgment 
the defendant brings error. 

The defendant urged as a defense that he had paid the plaintiff the full amount 
due on the insurance during the full time the same had been in force, and that, under 
Sectian 6704, C. S. 1921, he had given the plaintiff notice and requested it to cancel 
the insurance prior to the time the note for $107, due January 1, 1915, matured, 
and therefore said insurance was canceled, and he was not indebted to the plaintiff 
on the unmatured portion of the premium. The plaintiff alleged that the defendant 
did not notify it to cancel said insurance prior to January 1, 1915, and the plaintiff 
takes the position that before the defendant could cancel said insurance that it 
was necessary for him to have paid to the plaintiff the $107 due on the premium 
on January 1, 1915, and then the plaintiff, under the terms of the policy, would have 
refunded to the defendant all but 70 per cent thereof, which is the short rate 
provided by the policy for the cancellation of this class of insurance. 

[1, 2] Section 6768, C. S. 1921, authorizes the issuance of a “short or different 
form of policy” for farm or dwelling house property to the standard form of policy 
prescribed by Section 6767, C. S. 1921, and upon the approval thereof by the insur- 
ance commissioner, the terms of such policy will govern instead of the terms 
prescribed by statute for the standard form of policy. The policy in question is 
not the standard form prescribed by Section 6767, C. S. 1921, but said policy is 
known as a short form policy authorized by said Section 6768, C. S. 1921, supra. 
The same was duly approved by the insurance commissioner of this state, and its 
provisions respecting cancellation are controlling in this case to the exclusion of 
Section 6704, C. S. 1921, referred to by both plaintiff and defendant. The section 
of the policy relied upon by the plaintiff to support his position is as follows: 

“This company reserves the right to cancel this policy or any part thereof, by 
tendering to the assured the unearned pro rata premium, after due notice to that 
effect, either by mail addressed to the assured at his, her or their post office address 
as named in this policy, or otherwise; the assured may also cancel when the 
premium or note or obligation given for such premium has been actually paid in 
cash, in which case the company shall retain the usual short rates from the date 
of the policy up to the time it is received for such cancellation.” 
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The section above quoted provides that said policy may be canceled either by 
insured or the company. Defendant contends that the policy was canceled prior 
to January 1, 1915, and the premium for 1914 having been paid in full, he was not 
liable for any additional premium. While the plaintiff contends that the policy was 
not canceled until after January 1, 1915, and the policy was therefore in full force 
and effect on said date, and the premium for said years became due and payable 
on said date, and plaintiff therefore had a right to collect from the insured the 
premium on the customary short rate basis from January 1, 1915, to the date of 
cancellation, to wit, 70 per cent of the annual premium. 

[3] While defendant’s testimony is rather indefinite and uncertain as to the 
exact date he attempted to cancel the policy, his verified answer is more specific and 
states “That on the 24th day of December, 1914, he notified plaintiff that he wished 
to cancel the policy of insurance, * * * and did in a few days forward said 
policy for cancellation.” His verified amended answer also states: “That on the 
24th day of December, 1914, he notified plaintiff by letter that he wished to cancel 
the policy of insurance * * * and tendered the same and did on the 25th day of 
January, 1915, in reply to letters from plaintiff, forward said policy to plaintiff 
for cancellation.” _His testimony appears at one place in the case-made to the 
effect that he sent it “somewhere the last of November or first of December, 1914,” 
and, at another place in the case-made, “that he sent it the last of November or 
first of December, 1915.” Where the testimony of a party is in conflict with his 
verified pleadings, and no motion is made to amend the pleadings to conform to 
the proof, the solemn admissions in the pleadings will be treated as admitted facts, 
and he will not be heard to question same so long as they remain a part of the 
record. Lee v. Little, 81 Okl. 168, 197 P. 449. 

[4] The trial court was evidently of the opinion that there was no quéstion of 
fact to go to the jury but that the defendant’s pleadings in this case clearly showed 
that the defendant canceled the policy of insurance in accordance with the terms 
of said policy at a date subsequent to January 1, 1915, and the premium for 1915 
had therefore become due and payable, and the company was therefore entitled 
to collect the usual short rate from the date to which the policy had been paid 
to wit, January 1, 1915, up to the time the policy was received for cancellation. 
Said short rate being 70 per cent. of the annual premium of $107, or $74.90, and 
upon that theory sustained plaintiff’s motion for a directed verdict. 

Defendant assigns as error the action of the court in sustaining plaintiff’s 
motion for a directed verdict, contending that there was a question of fact that should 
have been submitted to the jury. We do not agree with plaintiff’s contention that, 
by reason of the fact that both plaintiff and defendant moved for directed verdict, 
the cause was therefore withdrawn from the jury. This court has previously held 
to the contrary in a well-considered case by Mr. Justice Williams, Farmers’ National 
Bank of Tecumseh v. McCall, 25 Okl. 600, 106 P. 866, 26 L. R. A. (N. S.) 219, 
which ruling was followed in the case of Taylor v. Wooden, 30 Okl. 6, 118 P. 372, 
36 L. R. A. (N. S.) 1018; Midland Valley Ry. Co. v. Lynn, 38 Okl. 695, 135 P. 370. 

From an examination of the entire record, however, and in view of the authori- 
ties cited, we are clearly of the opinion that the trial court was right in its conclusion 
that there was no question of fact to go to the jury, and therefore properly sus- 
tained plaintiff’s motion for a directed verdict. 

[5] It appears from the record that an error has occurred in the computation 
of the amount due, the same being called to the attention of this court by defendant 
in error, in their brief, and where such palpable error occurs in the computation of 
the amount due and the same is properly called to the attention of this court on 
appeal, it will be corrected, and the judgment modified to show the correct amount due. 

The judgment is therefore modified to show the sum of $74.90 instead of $69.34, 
as found by the trial court, and, as modified, the judgment is affirmed, and judgment 
is also rendered for said amount against D. F. Self, surety on the appeal bond, 
proper request being made therefor in brief of defendant in error. 

Branson, V. C. J., and Harrison, Lester, Phelps, Clark and Riley, JJ., concur. 

Nicholson, C. J., disqualified and not participating. 

Mason J., absent, and not participating. 
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ATLAS ASSUR. CO., LIMITED, OF LONDON, ENGLAND, v. LEONARD. 
(No. 14303.) 


(Supreme Court of Oklahoma. March 24, 1925.) 
234 Pacific Reporter 771. 
(Syllabus by the Court.) 


1, APPEAL AND ERROR—AMENDMENT OF PLEA TO MAKE IT CON- 
FORM TO EVIDENCE, ADDUCED WITHOUT OBJECTION, WILL BE 
REGARDED AS HAVING BEEN MADE. 

The amendment of a plea which ought to have been allowed, if leave to make it 
had been asked in the trial court, to conform it. to the evidence adduced without 
objection or by the adverse party, will be regarded in this court as having been made. 


(For other cases, see Appeal and Error, Dec. Dig. § 889[3].) 


2. INSURANCE—RIGHT OF ACTION ON POLICY DOES NOT MATURE 
UNTIL COMPLIANCE WITH OR WAIVER OF REQUIREMENT OF 
NOTICE AND PROOF OF LOSS. 


Where a fire insurance policy contains the provision that in case of loss by fire 
the insured shall give notice of such loss, and shall, within 60 days, make verified 
proof of loss in writing, and where the policy makes a compliance with such provision 
a condition precedent to an action, held, the right of action does not mature until 
such provision shall have been complied with or waived. 


(For other cases, see Insurance, Dec. Dig. § 612[2].) 


3. INSURANCE—REQUIREMENT OF FILING PROOF OF LOSS WITHIN 
SPECIFIED TIME WAIVED BY DENIAL OF LIABILITY ON OTHER 
GROUNDS. 


A provision in an insurance policy, requiring proof of loss to be furnished the 
company within a certain definite time, is waived by the company denying liability 
within said time upon other grounds than failure to furnish proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 559[1].) 


4. INSURANCE—OFFER TO PAY PORTION OF LOSS AND DENIAL OF 
LIABILITY FOR OTHER PORTION OF LOSS HELD WAIVER OF 
PROOF OF LOSS. 

Where a fire insurance company issues its policy of insurance, and the second day 
after a loss thereunder occurs, an adjuster of the company investigated the conditions 
of loss resulting from the fire and the amount of the loss, and there was no contro- 
versy over the cause of the fire or property loss or value of the same, and the 
adjuster offered to pay a part of the loss, but denied liability as to another part for 
the reason of lack of insured interest in such other part, Weld that, in an action to re- 
cover for damages for loss, the act of the adjuster in offering to pay a part of the loss, 
but denying liability as to the other part, for the reason of lack of insured interest 
therein, amounted to a denial of liability upon other grounds than failure to furnish 
proof of loss, and, having denied liability upon other grounds within 60 days, the 
provision of the policy, requiring proof of loss to be made within 60 days, was waived. 


(For other cases, see Insurance, Dec. Dig. § 559[1].) 


5. APPEAL AND ERROR—COMMENT OF COURT ON FACTS HELD NOT 

REVERSIBLE ERROR WHEN EVIDENCE UNDISPUTED 

Record examined, and held that, while the language of the court expressing an 
opinion on questions of fact in the court’s ruling on defendant’s demurrer to plain- 
tiff’s evidence and in the presence of the jury constituted error, yet in this case, in 
view of the evidence on the points to which the remarks of the court were related 
being undisputed, such error is not material and therefore not reversible. 

(For other cases, see Appeal and Error, Dec. Dig. § 1046[5].) 

(Additional Syllabus by Editorial Staff.) 
6. INSURANCE—INSURER NOT RELIEVED FROM LIABILITY FOR LOSS 

OF COTTON BECAUSE LANDLORD HAD LIEN THEREON. 

Under insurance policy generally covering cotton held in trust or on commission 
or in joint account with others, or sold, but not delivered, while at specified places, 
insurer was not relieved from liability for loss of cotton because landlord had lien 
thereon, under Comp. Stat. St. 1921, § 7363. 
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(For other cases, see Insurance, Dec. Dig. § 282[6].) 
Appeal from District Court, Pontotoc County; J. W. Bolen, Judge. 


Action by S. L. Leonard against the Atlas Assurance Company, Limited, of Lon- 
don, England. From judgment for plaintiff, defendant appeals. Affirmed. 

Geo. B. Rittenhouse and F. A. Rittenhouse, both of Oklahoma City, for plaintiff 
in error. 

C. F. Green, of Ada, for defendant in error. 

Rwey, J. This cause of action was begun in the district court of Pontotoc county 
by the defendant in error, plaintiff below, against plaintiff in error, defendant below, 
to recover the face value of an insurance policy alleged to have been due under the 
terms and conditions of a fire insurance policy covering cotton in bales. 

It appears that plaintiff, Leonard, was a tenant farmer who resided on the land 
of B. C. King near Ada. Defendant Assurance Company issued to plaintiff its usual 
insurance policy, indemnifying plaintiff against loss of eight bales of cotton by fire 
to the amount of $400. Plaintiff alleged that on June 2, 1921, the cotton, so insured, 
was destroyed by fire. B. C. King, landlord, filed an interplea setting up an interest 
by virtue of a landlord’s lien claimed in the sum of $300. The cause was tried to 
a jury, resulting. in a finding for plaintiff, upon which finding the trial court rendered 
judgment for plaintiff in the sum of $400, with interest at the rate of 6 per cent. per 
annum from the 2d day of June, 1921, until paid, and for costs. Defendant, Atlas 
Assurance Company, appealed. 

The first assignment of error urged is that the petition of plaintiff is insufficient 
to constitute a cause of action—that it failed to allege the following averments: 
First, that plaintiff was the owner of the insured property at the time of the alleged 
loss; second, that plaintiff had an insurable interest therein; third, that the insured 
property was, at the time of the loss, located on the northwest quarter of section 6 
township 4 north, range 6 east, in Pontotoc county, Okl.; fourth, that the alleged 
loss had not been paid, or that such loss was then due and payable. The second con- 
tention urged by plaintiff in error is that no proof of loss was furnished defendant, 
and that defendant did not waive the same. The third contention is that the plaintiff 
was not the absolute owner of the property insured and covered by the policy, under 
the terms of which there could be no recovery. The fourth contention is that the 
trial court commented upon the evidence to the prejudicial interest of the plaintiff 
in error. 

[1] In the contention that petition of plaintiff is insufficient to constitute a cause 
of action, we shall consider the assignment of error thereunder pleading that the 
petition failed to allege that the plaintiff was the owner of the insured property at 
the time of the alleged loss. Evidence was introduced tending to show that insured 
was in fact the owner of the insured property at the time of the loss, and that plaintiff 
had an insurable interest in the property so lost, and, while these facts were not 
presented in direct words in the petition of plaintiff, under the rule announced in Harn 
et al. v. Patterson, 58 Okl. 694, 160 P. 924, an amendment of a plea which ought to 
have been allowed, if leave to make it had been asked in the trial court, to conform 
it to the evidence adduced without objection or by the adverse party, will be regarded 
in this court as having been made. Carson v. Butt, 4 Okl. 133, 46 P. 596; First 
National Bank of Mill Creek v. Langston, 32 Okl. 796, 124 P. 308; Love v. Kirk- 
bride Drilling & Oil Co., 37 Okl. 804, 129 P. 858. 

It is urged under the third assignment in error that the petition of insured failed 
to allege that the property at the time of the loss was located on the northwest quarter 
of section 6, township 4 north, range 6 east, in Pontotoc county, Okl. This was the 
location of the property at the time the insurance policy was issued. Plaintiff attaches 
the policy sued upon to the petition and makes it a part of his pleadings. Plaintiff 
alleges in his petition that he has done and performed all of the conditions precedent, 
entitling him to bring and maintain his action. 


While the general rule is that the insured must allege that the destroyed property 
was in the location described in the policy, but there is evidence introduced in the 
trial of this case from which a reasonable conclusion and finding can be had that the 
insured property was located upon the place of this tenant farmer at the time of loss, 
the place where insured lived, upon which place the cotton was at the time it was 
insured, stored, and burned, and where the adjuster of plaintiff in error viewed the 
bale ties and burned cotton, and we are inclined therefrom to follow the rule herein 
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announced providing for the consideration of an amendment to the petition having 
been made. ° 

We think the complaint of plaintiff in error that the petition failed to allege the 
loss had not been paid, or that such loss was due and payable, is untenable for the 
reason that plaintiff below satisfied this requisite by the allegation ipsissimis verbis: 

“That by reason of the contract of insurance, as aforesaid, and the destruction of 
the cotton insured, defendant has become and is now liable to plaintiff in the sum 
of $400.” 

It is contended by plaintiff in error that proof of loss was not alleged in the peti- 
tion of insured nor proved in the trial. From an examination of the petition we find 
that plaintiff avers that he has complied with the terms of the policy with reference 
to notifying the defendant of the fire, and with an alternative statement to the effect 
that defendant has waived said requirements, and concluding with a general allegation 
of performance of the conditions precedent to maintaining the action. 

{2] This fire insurance policy contains the provision that in case of loss by fire the 
insured shall give notice of such loss and shall, within 60 days, make verified proof 
of loss in writing. These provisions constitute a condition precedent to an action, 
and necessitate an averment in the pleading of a compliance therewith, or a pleading 
of a waiver of estoppel thereof—a waiver of notice of loss was sufficiently pleaded 
by plaintiff, a pleading of waiver of proof of loss, though not artfully or carefully 
drawn, was to some extent mentioned, wherein the petition recites: 

“That he has complied with the terms of said policy with reference to notifying 
defendant of the fire which destroyed said cotton, and with an alternative allegation 
that defendant has waived said requirement by having sent an adjuster to the scene 
of the fire and loss and having made an offer of settlement to plaintiff.” 

Under the rule announced in Harn et al. v. Patterson, supra, E. B. Lilly, adjuster 
of the insurance company, having testified at the request of insurance company as to 
his investigation of the loss, we will regard the petition of plaintiff to have been 
amended to conform to the evidence adduced. 

The insurance company contends that no proof of loss was furnished defendant, 
as provided by law, and that defendant did not waive the same. Since no proof of 
loss was furnished, our consideration shall be as to whether the evidence is sufficient 
to support the finding that the company waived this proof. 

[4] The facts are, as shown by the evidence, the second day after the fire and 
after insured had directed notice to be sent to the company, the adjuster, with the 
agent of the company, came to the place of insured, looked over the ashes of the 
cotton, counted the hoops of the bales, and stated that the company would write out 
a check for $150, and that the company would not be liable for the landlord’s interest. 
The insured refused such payment, and the parties went to town where a nonwaiver 
agreement was signed. One day, before the 60-day period for notice had elapsed, a 
letter was mailed from the adjustment company to insured, which letter appears in 
the record. This letter advises that the policy could not cover more than plaintiff’s 
interest in the cotton. There was no contention in the record over the number of 
bales destroyed nor of the value of the same. We conclude that there can be but 
one logical conclusion from the consideration of the evidence, and that is that the 
adjuster, on behalf of the company, was denying liability for one-fourth the amount 
of the cotton destroyed because of the interest of the landlord therein. 

[3] This court, in the cases of Oklahoma Fire Insurance Company v. Wagester, 
38 Okl. 291, 132 P. 1071, American National Insurance Company v. Donahue, 54 
Okl. 294, 153 P. 819, and Federal Life Insurance Company v. Lewis, 74 Okl. 142, 
183 P. 975, 5 A. L. R. 1637, held: 

“The provision in the insurance policy requiring proof of total disability to be 
furnished the company within a certain definite time is waived by the company deny- 
ing liability within such time upon other grounds than failure to furnish proof of 
total disability.” Springfield Fire & Marine Insurance Company v. Donahoe et al., 
87 Okl. 78, 209 P. 442. 

The company’s conduct relative to the claim was sufficient to justify the belief 
on the part of insured that formal proof of loss would be waived. The company 
did not deny, through the adjuster, liability on the ground of failure to establish a 
loss. The company caused to be made, on its own account, an independent investi- 
gation of the loss. Cooley’s Briefs on Insurance, 3526: 

“If the company investigates the loss on its own account, and so conducts itself 
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with relation thereto as to show a satisfaction with the knowledge thus obtained, or 
to induce reasonable belief in the insured that it is so satisfied, and does not desire 
formal notice or proof, it will amount to a waiver of such formalities.” 

Slight evidence will raise a waiver against the insurance company when the 
equities are in favor of insured. Bonefant v. American Fire Insurance Company, 
76 Mich. 653, 43 N. W. 682; Germania Insurance Company v. Klewer, 129 Ill. 599, 
22 N. E. 489; German Insurance Company v. Gibson, 53 Ark. 494, 14 S. W. 672; 
New York Life Insurance Company v. Eggleston, 96 U. S. 572, 24 L. Ed. 841; 
Liverpool & London & Globe Insurance Company’ v. Cargill, 44 Okl. 735, 145 P. 
1134. In the case of Continental Insurance Company v. Chance, 48 Okl. 324, 150 
P. 114, it was held: 

“A provision in an insurance policy, requiring proof of loss to be furnished the 
insurance company within 60 days after the fire, is waived, should the company, within 
said 60 days, deny liability upon other grounds than failure to furnish proof of loss.” 
Kuck v. Citizens’ Insurance Company of Missouri, 90 Wash. 35, 155 P. 406. 

In the case at bar the adjuster of the insurance company denied a part of the 
liability on the grounds’ that plaintiff was without interest in that part, and offered 
settlement of a part of what was considered by the adjuster to be the insured’s interest. 
Such a state of facts brings the matter within the rule so as to say the company 
repudiated liability on grounds other than that of actual loss, and such action of 
the company directed insured’s attention to the insured interest rather than to the 
fact and proof of loss. These acts of the adjuster occurred before the nonwaiver 
agreement was entered into. Thompson v. Germania Fire Insurance Company, 45 
Wash. 482, 88 P. 941; State Mutual Insurance Company v. Green, 62 Okl. 214, 166 
P. 105, L. R. A. 1917F, 663. 

[6] It is contended by the company that the plaintiff was not the absolute owner 
of the property insured and covered by the policy. It appears that B. C. King owned 
the land upon which plaintiff raised the cotton in question, plaintiff being the tenant 
of King. Such being the case King had no further interest in the cotton than that 
of a landlord, and this interest extended only to a lien thereon as provided by sec- 
tion 7363, Compiled Oklahoma Statutes 1921. Then, too, the following appears in 
the policy sued upon: 

“* * * This policy shall also cover cotton in bales held in trust or on commis- 
sion or on joint account with others, or sold but not delivered, all only while con- 
tained on the northwest quarter of section 6, township 4 north, range 6 east, in 
Pontotoc county, Oklahoma.” 

We see no merit in this contention. 

It is urged by the defendant that the trial judge erred in making remarks in the 
presence of the jury, and in failure to withdraw the same from their consideration. 

[5] It appears that plaintiff rested his case in chief and defendant demurred to 
the evidence of plaintiff. The court, without excusing the jury, in overruling the 
demurrer, commented upon the matter of waiver of proof of loss, the weight of a : 
bale of cotton, the presence and acts of the adjuster in investigating the loss. 
These were undisptited facts, and, while it would have been far better decorum and 
practice for the court to have excused the jury, we cannot say that these remarks of 
the court as to undisputed matters of fact and of law were reversible error. 38 Cyc. 
1319 reads as follows: 

“Improper comments on evidence are ordinarily considered cured where the 
court instructs the jury that they are the exclusive judges of all questions of fact, 
and the judgment will not be reversed when it is apparent that no prejudice resulted, 
as where the undisputed evidence shows the fact to be as stated by the judge.” 
Gentry v. Kelley, 49 Kan. 82, 30 P. 186; Lee v. Huron Indemnity Union, 135 Mich. 
291, 97 N. W. 709; Willis v. W. U. Tel. Co., 73 S. C. 379, 53 S. E. 639; Pratt v. 
Frasier, 72 S. C. 368, 51 S. E. 983; Conner v. Littlefield, 79 Tex. 76, 15 S. W. 217; 
Olson v. Solverson, 71 Wis. 663, 38 N. W. 329. 

In the case of City of Guthrie v. Carey, 15 Okl. 276, 81 P. 431, quoting Birming- 
ham Fire Insurance Company v. Pulver, 126 Ill. 329, 18 N. E. 804, 9 Am. St. Rep. 
598, it is said: 

“Every unguarded expression of the judge, in stating reasons to counsel for his 
rulings, cannot be treated as a ground for granting a new trial; to do so would be 
to greatly embarrass the administration of justice.” 

It is error for a court to express, in the presence of the jury, an opinion on a 
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question of fact being tried by a jury. We are inclined to follow the rule regard- 
ing such error insufficient to cause a reversal of the case, when such comment of 
as is upon undisputed fact and in the court’s ruling upon a demurrer of a party 
itigant. 

The judgment of the trial court is therefore affirmed. 


Branson, V. C. J., and Harrison, Mason, Phelps, Lester, Hunt, and Clark, JJ., 
concur. 


HYDRICK v. RHODE ISLAND INS. CO. 
SAME v. CONCORDIA FIRE INS. CO. 
(No. 11501.) 
(Supreme Court of South Carolina. May 9, 1924.) 
127 Southeastern Reporter, 367. 
INSURANCE—MEETING OF MINDS HELD INSUFFICIENTLY SHOWN 

TO ESTABLISH BINDING CONTRACT OF INSURANCE. 

Where fire insurance agent unable to obtain removal permit, to protect insured, 
and without his knowledge, had policies in same amount issued by other companies 
with intent to substitute them, and where insured property was destroyed by fire 
before insured learned of issuance of such policies, held, there was not meeting 
of minds sufficient to make binding contracts between insured and such substituted 
companies. 

(For other cases, see Insurance, Dec. Dig. § 130[7].) 

Appeal from Common Pleas Circuit Court of Orangeburg County; C. C. 
Featherstone, Judge. 

Actions by John Henry Hydrick against the Rhode Island Insurance Company 
and against the Concordia Fire Insurance Company. Judgment for plaintiff, and de- 
fendants appeal. Reversed and remanded, with instructions. 

Fowles & Bailey and Neutes & Tobias, all of Columbia, for appellants. 

Ed. C. Mann and A. J. Hydrick, both of Orangeburg, for respondent. 

Watts, J. “The plaintiff commenced four separate actions in the Orangeburg 
court of common pleas against the National Fire Insurance Company for $2,000, 
against the Milwaukee Mechanics’ Fire Insurance Company for $3,000, and against 
each of the appellants the Rhode Island Insurance Company and the Concordia Fire 
Insurance Company for $1,500, being for $8,000 in all, and each of the four cases 
was commenced by the service of summons on April 24, 1922. The case against 
the Milwaukee Mechanics’ Insurance Company resulted in a mistrial, after which, 
on motion of the plaintiff, with the consent of the Milwaukee Mechanics’ Insurance 
Company and over the objection of the National Fire Insurance Company and the two 
appellants, the presiding judge ordered the cases tried together, and they were so 
tried before Hon. C. C. Featherstone and a jury on April 18, 1923. The two appel- 
lants made motions for a nonsuit and for a directed verdict in their cases, and these 
were overruled, and the verdict was against each for $1,500 and interest, the face 
of their policies.” 

The verdict was in favor of the Milwaukee Mechanics’ Company and against 
the National, Concordia and Rhode Island Companies. The appeal is by the Rhode 
Island Insurance Company and Concordia Fire Insurance Company. 

The exceptions are that his honor should have granted a nonsuit as asked for 
by the defendants, and later should have directed a verdict in favor of the defendants 
as asked for. 

These exceptions raise the single question that his honor should have taken the 
cases from the jury and should have held that the testimony of the plaintiff failed to 
establish a valid contract of insurance against either appellant, but, in fact, it 
established there was no such contract. 

The testimony of the plaintiff shows that he did not know of the existence of 
the policies in appellant companies until after the fire; that he did not ask for any 
additional insurance, but simply for a permit to remove his property. 

The agent of the company found that the company did not insure property in 
the country, and in order to protect plaintiff issued policies in the appellant com- 
panies for $1,500 to cover the amount in Milwaukee Mechanics’ Fire Insurance Com- 
pany, intending them to be a substitution of that policy. After the fire, he delivered 
these policies to plaintiff, and demanded the policy in Milwaukee Mechanics’ Fire 
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Insurance Company. The plaintiff refused this and retained all of the policies and 
brought suit on all of them. 

Plaintiff testifies that when he approached Hildebrand that there was no question 
of additional insurance, he says: 

“I did not request any more, I did not anticipate that there would be any more 
than $5,000, and I was laboring under the impression that that was all the insurance 
I had on the property.” 

He further testifies that he held no agency responsible to keep his property 
insured, taking care of the policies himself, and having insurance in various agencies ; 
that he did not know of the existence of policies of the appellants until 13 days 
after the fire. 

. 2 February the 24th Hildebrand brought the policies to his office, and plaintiff 
testines : 

“That was the first intimation or knowledge that I had of the issuance or 
existence of the policies in the Concordia and Rhode Island Companies. I had not‘ 
requested that these policies be written nor expressed a desire to Mr. Hildebrand 
for any additional insurance, nor had I obligated myself to Mr. Hildebrand to pay 
for any other insurance than that in the Milwaukee Mechanics.” 

The evidence of the plaintiff conclusively shows that there was not such a 
meeting of minds between the plaintiff and the agent, Hildebrand, of appellant 
companies, to make binding contracts of insurance. Hildebrand attempted to protect 
the plaintiff by issuing policies by way of substitution for the Milwaukee Mechanics’ 
policy, and plaintiff would not allow him to do so, but declined it. The record shows 
that there was no agreement to substitute. The plaintiff knew nothing of the 
attempted substitution of the policies until after the property insured had been 
destroyed by fire. He refused the attempted substitution; he had no knowledge of 
their existence and had not authorized them to be written. 

We think the exceptions should be sustained; that the case be remanded, with 
instructions for the clerk to enter up judgment for the appellants under the rules of 
court in the event that the judgment be reversed. Rule 27 of this court. 

Reversed. 

Fraser, Cothran and Marion, JJ., concur. 

Gary, C.J., did not participate. 


GERMAN ALLIANCE INS. CO (ae eaiay GRAIN & ELEVATOR CO. 
0. - : 
(Commission of Appeals of Texas, Section A. March 11, 1925.) 
269 Southwestern Reporter, 430. 
1. INSURANCE—INSURED CLAIMING WAIVER MUST SHOW INSURER 

KNEW FACTS ENTITLING IT TO FORFEITURE. 

Insured must show that insurer knew the facts which would entitle it to insist 
on forfeiture before they may claim that its right to so insist was waived by tis 
conduct. i 

(For other cases; see Insurance, Dec. Dig. § 377[1].) 

2. INSURANCE—WAIVER OF FORFEITURE AS TO KNOWN GROUND 

NO WAIVER AS TO UNKNOWN GROUNDS. | 

Insurer neither waives, nor is estopped from asserting, grounds of forfeiture 
of which it was ignorant, by an assurance of intent to pay estopping it as to known 
grounds of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 394.) 

3. INSURANCE—DUTY AND KNOWLEDGE OF ADJUSTER HELD TO 

RAISE NO PRESUMPTION OF FURTHER KNOWLEDGE. 

That it was insurance adjuster’s duty to ascertain whether there had been any 
violations of the policy, together with his knowledge of violations in two instances, 
raised no presumption that he was aware of other instances. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 


4. INSURANCE—NO PRESUMPTION OF ADJUSTER’S KNOWLEDGE 
OF VIOLATIONS OF POLICY FROM HIS NOT TESTIFYING TO 
IGNORANCE. tks i 
No presumption that insurance adjuster was aware of violations of the policy, 
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other than those that he waived, arises from there being nothing in his testimony 
suggesting that he was ignorant of any fact connected with violations of the policy. 


(For other cases, see Insurance, Dec. Dig. § 646[5].) 


5. INSURANCE—FAILURE TO COMPLY WITH EITHER SECTION OF 
RECORD WARRANTY CLAUSE FORFEITED RIGHT TO RECOVER 
FOR LOSS OF STOCK INSURED, REGARDLESS OF WAIVER OF 
OTHER GOUNDS OF FORFEITURE. 

Failure to comply with either section of record warranty clause of fire policy, 
for taking inventory and keeping books, forfeited right to recover for loss of stock 
insured, regardless of waiver of other grounds of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 


Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

Action by the Fort Worth Grain & Elevator Company against the German 
Alliance Insurance Company. Judgment for plaintiff was affirmed by the Court of 
Civil Appeals (257 S. W. 273), and defendant brings error. Reformed and affirmed. 

Locke & Locke, of Dallas, for plaintiff in error. 

J. W. Stitt, W. D. Smith and Capps, Cartey, Hanger & Short, all of Fort 
Worth, for defendants in error. 

BisHop, J. Defendants in error, Fort Worth Grain & Elevator Company, a part- 
nership, filed suit against German Alliance Insurance Company, plaintiff in error, to 
recover on a fire insurance policy issued by it, whereby it insured against loss by 
fire a stock of grain and feedstuff in the sum of $1,100, and fixed and movable 
machinery in the sum of $1,400, which belonged to defendants in error, who were 
engaged in the wholesale grain and feed business. Before the expiration of the 
term for which the policy was issued, the property insured was totally destroyed by 
fire. A trial in the district court resulted in a judgment in favor of the insured for 
$2,500, the sum for which policy was issued, and interest thereon. This judgment 
was by the Court of Civil Appeals affirmed. 257 S. W. 273. 

The evidence shows that there was a transfer of an interest in the partnership 
business breaching the provisions of the policy, which would have the effect to pre- 
vent a recovery by the insured unless the insurance company had waived or was 
estopped from relying on such breach. The evidence also shows that none of the 
requirements of the record warranty clause contained in the policy were complied 
with by the insured, which provisions are as follows: 

“Section 1. The assured will take a complete itemized inventory of stock on 
hand at least once in each calendar year, and within twelve months of the last pre- 
ceding inventory, if such has been taken. Unless such inventory has been taken 
within twelve calendar months prior to the date of this policy and, together with 
a set of books showing a complete record of business transacted since the taking 
of such inventory, is on hand at the date of this policy, one shall be taken within 
thirty days after the date of this policy; or in each and either case this entire 
policy shall be null and void. 

“Sec. 2. The assured will make and prepare, in the regular course of business, 
from and after the date of this policy, a set of books, which shall clearly and plainly 
present a complete record of business transacted, including all purchases, sales and 
shipments, both for cash and on credit, or this entire policy shall be null and void.” 

“Sec. 3. The assured will keep and preserve all inventories of stock taken 
during the current year, and also all those taken during the preceding calendar year, 
which are on hand when this policy is issued, and will keep and preserve all books 
which are then on hand, showing a record of business transacted during the current 
salendar year and the preceding calendar year. 

“The assured will also keep and preserve all inventories taken after the issuance 
of this policy, and all books made and prepared after the issuance hereof showing 
a record of business transacted. 

“The books and inventories, and each of the same, as called for above, shall be 
by the assured kept locked in a fireproof safe at night, and at all times when the build- 
ing mentioned in the policy is not actually open for business; or, failing in this, the 
assured shall keep such books and inventories and each of them, in some secure 
place not exposed to a fire which would destroy said building; and in event of 
a loss or damage insured against to the personal property mentioned herein, said 
books and inventories, and each of the same, must be by the assured delivered to 
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this company for examination; or this entire policy shall be null and void, and no | 
suit or action shall be maintained herein for any such/loss.” 

On the morning after the fire, one Buckalew, the adjuster of the insurance 
company, while engaged in an effort to determine whether there was liability under 
the policy, and, if so, the amount of loss, was informed by the insured that section 
3 of said record warranty clause had not been complied with. Within a few days 
the insured also informed Buckalew of the transfer of interest in the partnership 
business. Thereafter Buckalew made a statement to one Wood that he would 
make no settlement with the insured, and that they “might just as well sue.” Later 
Buckalew asked insured to obtain and furnish him further information concerning 
the loss, and was by insured reminded of the statement made by him to Wood. 
He denied that he had made any such statement, and declared that it was his 
intention to pay insured according to their loss, and insured relied on his statement 
that he intended to ‘pay, and at his request incurred expense and devoted time in 
securing and furnishing further information in regard to the amount of the loss. 
The insured claims that, though the terms of the policy had been violated by the 
transfer of an interest in the partnership, and neither of the three sections of the 
record warranty clause complied with, which forfeited their right to recovery, the 
insurance company had waived its right to insist and was estopped from insisting 
on forfeiture, because, with full knowledge of the facts which entitled it to rely on 
forfeiture, its agent and adjuster assured them that the loss would be paid and 
induced the insured to expand time and money in securing data to show the extent 
of loss. 

[1, 2] While, as stated, there is evidence showing the adjuster was informed 
and knew that there had been a transfer of interest in violation of the terms of the 
policy, and that section 3 of the record warranty clause had not been complied with, 
there is no evidence to indicate that either the adjuster or the insurance company 
knew that sections 1 and 2 of the record warranty clause had not been complied 
with. 

The burden is on the insured to show that the insurance company knew the 
facts which would entitle it to insist on forfeiture before they could claim that its 
right to so insist was waived. Here are shown four grounds, on each of which the 
insurance company, if not estopped, could insist on forfeiture. Its adjuster had 
full knowledge of two of these grounds, and so knowing his assurance given the 
insured, under the facts in evidence, would estop his principal from insisting on 
forfeiture by reason of these two known grounds. But there were two other 
grounds upon which it could rely for forfeiture, of which neither it nor its adjuster 
Was aware at the time the insured was led to believe the policy would be paid. It 
could not, under this state of facts, be held to have waived, nor be estopped from 
asserting, a ground of forfeiture of which it was ignorant. 

[3-5] The fact that it was the duty of the adjuster to ascertain whether there 
had been any violations of the terms of the policy, together with the further fact 
that he knew in the two instances mentioned that there were violations, did not raise 
the presumption that he was aware of other instances. Nor would such presumption 
arise from the fact that “there was nothing in his testimony as a witness suggesting 
that he was ignorant of any fact connected with violations of the terms of the 
policy.” There was no evidence either direct or circumstantial from which the 
court or jury could infer that the adjuster knew at the time of the alleged waiver 
and estoppel that either section 1 or section 2 of the record warranty clause had not 
been complied with. The failure to comply with either forfeited the right of the 
insured to recover for the loss of the stock of grain and feedstuff insured by the 
policy, regardless of whether other grounds of forfeiture had been waived by the 
insurance company. Planters’ Mutual Insurance Co. v. Loyd, 67 Ark. 584, 56 
S. W. 44, 77 Am. St. Rep. 136; Hartford Fire Ins. Co. v. Wright, 58 Tex. Civ. App. 
237,.125 S. W.: 363. aN 

We therefore recommend that the judgments of both the district court and 
Court of Civil Appeals be so reformed as to allow recovery only for the loss of 
machinery amounting to $1,400, with interest. fs 

Cureton, C. J. Judgments of the district court and Court of Civil Appeals 
both reformed as recommended by the Commission of Appeals, and as reformed, 
affirmed. 
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HOME INS. CO v. FORT WORTH GRAIN & ELEVATOR CO. (No. 635-4255.) 
(Commission of Appeals of Texas, Section A. March 11, 1925.) 

Error to Court of Civil Appeals of Fourth Supreme Judicial District. 

Locke & Locke, of Dallas, for plaintiff in error. 

J. W. Stitt, W. D. Smith, and Capps, Cantey, Hanger & Short, all of Fort 
Worth, for defendant in error. 

BisHop, J. This is a companion case to that of German Alliance Insurance 
Company v. Fort Worth Grain & Elevator Co., 269 S. W. 430, with which it was 
submitted, and we refer to our opinion in that case for a statement of the facts and 
decision of the question on which our recommendation in this case is based. The 
same property was insured by this policy, and the facts as to liability in both cases 
are practically the same. The policy insured the machinery in the sum of $300, 
and stock of grain and feedstuff in the sum of $700. In the district court judg- 
ment was rendered for the sum of $1,000, the full amount of the policy, with interest, 
and this judgment was by the Court of Civil Appeals affirmed. 262 S. W. 870. 

There was evidence indicating that the adjuster knew of the breach of ‘the 
provisions of the policy by the transfer of an interest in the partnership at the time 
he assured the insured that the amount of loss would be paid, but there was no 
evidence tending to show that at that time the adjuster or insurance company knew 
that the inventory had not been taken as provided in the record warranty clause of 
the policy, and for this reason the insurance company cannot be held to have waived 
its right to rely on a forfeiture, and insured should be denied recovery for any 
sum by reason of the loss of their stock of grain and feedstuffs. 

We therefore recommend that the judgments of both the district court and the 
Court of Civil Appeals be so reformed as to allow recovery only for the loss of 
machinery amounting to $300, with interest. 

Cureton, C. J. Judgments of the district court and Court of Civil Appeals both 
reformed, as recommended by the Commission of Appeals, and as reformed, affirmed. 
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ACCIDENT 
CAPITAL CITY BEN. SOC. v. TRAVERS. (No. 4106.) 
(Court of Appeals of District of Columbia. Submitted February 4, 1925. Decided 
March 2, 1925.) 
4 Federal Reporter (2d) 290. 

1. INSURANCE—POLICY HELD TO SUFFICIENTLY PROVIDE FOR CAN- 
CELLATION IN EVENT OF DEFAULT AND FOR REINSTATEMENT 
ONLY AT DISCRETION OF INSURER. 

Insurance policy providing that, if default be made in payment of assessments 
and reinstatement of member be made, benefits should be suspended until lapse of 
30 days from date of reinstatement, and that reinstatement of defaulting member 
was matter for election of board, held to sufficiently provide for cancellation of 
policy in event of default, and for reinstatement only at discretion of company. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

3. INSURANCE—ATTEMPTED CANCELLATION FOR PAYMENT OF AS- 
SESSMENT HELD ILLEGAL. 

Where policy provided for payment of assessments only after “call” by insurer, 
notice of which should be given by mail to insured, held, attempted cancellation of 
policy for nonpayment of assessment was illegal, in absence of any proof of “call” 
or notice to insured, or of waiver by him of such requirements. 


(For other cases, see Insurance, Dec. Dig. § 353[1].) 


4. INSURANCE—CANCELLATION OF POLICY CAN ONLY BE EXECUTED 
ON STRICT COMPLIANCE WITH TERMS OF POLICY. 
Cancellation of policy can only be executed on strict compliance with terms of 
policy. 
(For other cases, see Insurance, Dec. Dig. § 228.) 


5. INSURANCE—MEASURE OF DAMAGES FOR INSURER’S WRONGFUL 

CANCELLATION OF POLICY STATED. 

Measure of damages for insurer’s wrongful cancellation of policy, where insured 
has died since cancellation, held to be amount of death benefit, plus interest from 
date of cancellation, less unpaid assessments due at time of cancellation, without 
deduction for benefits previously received. 

(For other cases, see Insurance, Dec. Dig. § 237.) 


In Error to Municipal Court of District of Columbia. 

Suit by George W. Frazier, against the Capital City Benefit Society, prosecuted 
by Edna Travers, plaintiff’s administratrix, after his death. Judgment for plaintiff, 
and defendant brings error. Reversed and remanded. 

P. B. Cromelin, W. A. Coombe, H. A. Heitmuller, and B. J. Laws, all of Wash- 
ington, D. C., for plaintiff in error. 

R. A. Cusick, of Washington, D. C., for defendant in error. 

Before Martin, Chief! Justice, and Robb and Van Ordsdel, Associate Justices. 

Martin, Chief Justice. This case was begun in the municipal court by George 
W. Frazier in his lifetime to recover damages from the Capital City Benefit Society, 
a mutual insurance company, because of the cancellation by the latter of a certain 
policy of insurance, issued by the company to plaintiff as the insured. A trial was 
had, resulting in a judgment for the plaintiff, which is now before this court for 
review. 

On May 1, 1896, Frazier signed a written application for a policy with the 
company, paying an entrance fee of $2, and agreeing to pay assessments of 65 cents 
each at the office of the company within 30 days “from date of call.” The com- 
pany reserved the “right to make extra assessments as may be necessary.” The 
weekly sick benefits applied for were $3, the death benefits $50. The applicant was 
to notify the company immediately at its office of any change of residence or post 
office address, and stipulated that “the mailing of a notice of assessment to me at 
my address last given shall be a valid notice”; also agreeing to make prompt pay- 
ment of all assessments levied upon him in accordance with the application, or, failing 
to do so, to relinquish all claims for benefits. 

A policy was issued by the company upon this application, with weekly benefits 
accordingly of $3 for certain disabilities, and death benefits of $50. The “agree- 

‘ments, representations, and conditions” contained in the application were made by 
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reference a part of the policy. It was likewise stipulated in the policy that the insured 
should pay assessments of 65 cents each, “to be payable within 30 days from the 
date of call, at the office of the society,” and that “the society reserved the right to 
make such extra assessments as may be necessary.” The policy contained also the 
following provisions, to wit: “And it is further provided that if default be made 
in the payment of said assessments, and reinstatement of said member be made by 
the payment of all assessments due, all benefits hereunder shall be suspended until 
the lapse of 30 days from the date of the reinstatement: Provided, always, that the 
reinstatement of a defaulting member is a matter for the election of the board.” 

The policy was continued in force until the month of July, 1923, when the 
company notified Frazier that it was lapsed because he was more than 30 days in 
arrears in the payment of assessments, and that the company had refused to reinstate 
him as a member. The plaintiff thereupon brought this action against the company, 
claiming that the attempted cancellation of the policy was illegal, and that he was 
entitled to a recovery of all the payments which he had made to the company upon 
the policy. The lower court sustained this contention, and accordingly entered judg- 
ment against the company in the sum of $230.60. 

Three questions now arise upon the record: First, do the provisions of the 
policy sufficiently provide for a cancellation in event of the insured’s default in the 
payment of the assessments when due? Second, was the insured actually in default 
under the terms of the policy when the company cancelled it? Third, what rule of 
damages is applicable in case of a recovery by the plaintiff? 

[1, 2] We answer the first question in the affirmative. It is true that the courts 
are slow to enforce forfeitures, and do so only when they are clearly provided for 
in the instrument in question. But we think that the provisions above copied from 
the policy unmistakably express an agreement that, in case default be made in the 
payment of the assessments, the policy should require “reinstatement” by the com- 
pany before it would be valid, and that the company might exercise an “election” in 
respect to reinstating the defaulting member; in other words, the company might 
refuse to reinstate him, in which event its obligations under the policy would. cease. 
The provision just referred to bears no reasonable interpretation, except that the 
policy lapses in case of such a default, and can only be restored by the company at 
its discretion. McElhone vy. Benefit Association, 2 App. D. C. 397, 401, 402; Klein 
v. Insurance Co., 104 U. S. 8&8, 91, 26 L. Ed. 662. 

[3, 4] The second question we answer in the negative. The policy specifically 
provides that the assessments shall be payable within 30 days from the date of call, 
and the application stipulates that the mailing of a notice of assessment sent to the 
insured at the post office address last given shall be valid notice. The record con- 
tains no proof of a “call” made by the company for the assessments now in ques- 
tion, nor of any notice mailed to the insured as provided in the application, nor of 
any sufficient waiver by the insured of these requirements. The attempted cancella- 
tion therefore was illegal, for this could not be effected, except upon a strict com- 
pliance with the terms of the policy. 25 Cyc. 821; Nederland Life Ins. Co. v. Meinert, 
i27-F; Goi, 62 G...C. A. S77, 

[5] Coming next to the question of damages, it is manifest that the rule followed 
by the lower court was erroneous. Mutual Association v. Ferrenbach, 144 F. 342, 75 
Cc. C. A. 304, 7 L. R. A. (N. S.) 1163. The insured had received the benefits of the 
policy from the year 1896, when it was issued, until the year 1923, when it was wrong- 
fully canceled. Accordingly he lost only the value of the policy at the time of the 
cancellation. In the present case this may be accurately comrputed, for the insured has 
since died. The value of the policy, therefore, was $50, together with interest from 
the date of cancellation, less the unpaid assessments due thereon at the time of can- 
cellation, without deduction because of any benefits which had been received at any 
time by the insured. 

The Supreme Court of the United States, in the case of Lovell v. St. Louis 
Mutual Life Ins. Co., 111 U. S. 264, 274, 275, 4 S. Ct. 390, 395 (28 L. Ed. 423), lays 
down the rule as follows: “The question remains as to what is justly due to the 
complainant in this case, by reason of the contract being terminated by the act of 
the company. He demands a return of all the premiums paid by him, with interest, 
less the amount of his premium note, and that said note shall be delivered up to be 
canceled. But we do not think that he is entitled to a return of the full amount of 
his premiums paid. He had the benefit of insurance upon his life for five years, and 
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the value of that insurance should be deducted from the aggregate amount of his pay- 
ments; in other words, the amount to which the complainant is entitled is what is 
called and known in the life insurance business as the value of his policy at the 
time it was surrendered, with interest, less the amount of his premium note, which 
should be surrendered and canceled.” s 

The foregoing considerations appear to us to be controlling in the case, we make 
no mention, therefore, of the right reserved by the company to pay the sum of $50 
to the insured as a full acquittance, in case of his permanent disability. This course 
was not taken by the company, and cannot enter into the present discussion. 

[6] The judgment of the municipal court is reversed, with costs assessed against 
the appellant, since no tender was made by it of the amount due, and the cause is 
remanded for further proceedings not inconsistent with this opinion. 


HOME BENEFICIAL ASS’N v. LOMAX. (No. 4112.) 
(Court of Appeals of District of Columbia. Submitted February 5, 1925. Decided 
March 2, 1925.) 
4 Federal Reporter (2d) 29 
1. INSURANCE—PROVISION OF POLICY REQUIRING DOCTOR’S NO- 

TICE OF DISABILITY HELD REASONABLE, AND NOTICE BY IN- 

SURED AFTER RECOVERY INSUFFICIENT. 

Provision of policy that sick benefit should commence “when the doctor’s written 
notice of disability * * * is received, * * * and as evidence of the association’s liability 
for weekly benefits it requires a doctor’s certificate on its own blanks at the end of 
each week of incapacity,” held reasonable and applicable, whether or not there was a 
physician in attendance, and notice by insured personally was insufficient. 


(For other cases, see Insurance, Dec. Dig. § 547.) 


2. INSURANCE—FORFEITURE OF POLICY FOR NONPAYMENT OF 
PREMIUMS HELD JUSTIFED, NOTWITHSTANDING AGENT’S FAIL- 
URE TO COLLECT. 

Provision for forfeiture of policy for nonpayment of premiums held reasonable, 
and forfeiture justified, notwithstanding failure of insurer’s agent to call for pre- 
mium, where policy provided: “The collecting of premiums is a matter of courtesy, 
and will not be accepted as an excuse for nonpayment. * * *’ 


(For other cases, see Insurance, Dec. Dig. § 362.) 


3. INSURANCE—PROVISIONS OF POLICY AFFECTING PAYMENT OF 
PREMIUMS AND FORFEITURE HELD NOT IN SUCH LANGUAGE AS 
TO REQUIRE CONSTRUCTION FAVORABLE TO INSURED. 
Provisions that, “if weekly premium were four Mondays in arrears, it should 

lapse,” and “the collecting of premiums is a matter of courtesy, and will not be 

accepted as an excuse for nonpayment, * * *” held not in such doubtful language as 
to call for construction favorable to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Error from the Municipal Court of the District of Columbia. 

Action by Bathurest Lomax against the Home Beneficial Association. Judg- 
ment for plaintiff, and defendant brings error. Reversed and remanded. 

J. A. O’Shea, of Washington, D. C., for plaintiff in error. 

W. W. Millan and R. E. L. Smith, both of Washington, D. C., for defendant in 
error. 

Before Martin, Chief Justice, and Robb and Van Orsdel, Associate Justices. 

Van OrspEL, ‘Associate Justice. Defendant in error, plaintiff below, sued de- 
fendant company in the municipal court of the District of Columbia to recover 
the sum of $80, representing weekly benefits under a policy of insurance. From a 
judgment in favor of the plaintiff, the case comes here on writ of error. 

It appears that on April 18, 1921, plaintiff took out a policy of insurance with 
the defendant company, under the provisions of which he was to receive $10 a week 
when totally incapacitated by sickness or accident from performing or giving any 
attention whatsoever to his usual or other occupation, and so as to be confined in 
his bedroom. The contract provided that the benefit should “commence from the 
date when the doctor’s written notice of such disability, given on forms provided by 
the association, is received at the office of the association, and as evidence of the 
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association’s liability for weekly benefits it requires a doctor’s certificate on its own 
blanks at the end of each week of incapacity.” 

It appears that for a short period plaintiff was under the charge of a doctor 
who furnished a certificate upon which plaintiff recovered the benefits allowed him 
under the policy. Shortly thereafter he had a relapse, when, it is alleged, he was 
disabled from the performance of his duties, and was confined to his home, but was 
not under the supervision of a physician. Upon recovering from his indisposition, 
he notified the company. The company refused payment, and in turn notified him 
that his policy had lapsed. 

[1] The first question involves the notice given the company of the illness of the 
plaintiff. It is contended that the provision of the policy is only applicable where 
there is an attending physician, but that, in the absence of an attending physician, 
the notice may be given by the insured, as was done in this case. We think the con- 
tract will not admit of this construction. The requirement of a physician’s certificate 
in all cases is not an unreasonable one. It is for the protection of the company against 
being defrauded, and the language of the contract is sufficiently clear to require 
such a certificate in every instance. The plaintiff is presumed to know and under- 
stand the terms and conditions of the contract, and is chargeable with any dama 
he may sustain as the result of his failure to comply with those conditions. We 
think, therefore, that the terms of the contract in this particular are sufficiently clear 
and express to require its strict enforcement. 

[2] Coming now to the question of forfeiture and the lapse of the policy, the 
policy, among other things, provides as follows: “If the weekly premium on this 
policy be four Mondays in arrears, it shall thereupon become void and lapsed, and 
all the premiums paid hereon shall be forfeited to the association; but said policy 
may be revived upon payment of all arrears and satisfactory evidence of the insur- 
ability of the applicant at the time of revival, when such applicant shall be entitled 
to benefits, only after two weeks from the date of revival, provided said applicant 
shall be in good health prior and up to two weeks after such revival.” 

It appears that the agent of the company was in the habit of collecting the 
weekly dues at the place of plaintiff’s employment, a transfer and storage company in 
this city. When the collector called for the weekly installment, he was informed 
that plaintiff was sick and could be found at his place, No. 2414 N street, and that 
the agent would have to collect there. No further collections were made, the agent 
failing and refusing to go to plaintiff’s place of residence for that purpose. The dues 
becoming in default for more than four weeks, the policy was declared forfeited, and 
there has been no revival. 

It is urged that the company was not justified in forfeiting the policy, for the 
reason that the collecting agent had failed to make collection as had been the custom 
and as he was required to do. But again we are confronted with a very express and 
positive provision of the contract as follows: “The collecting of premiums is a 
matter of courtesy, and will not be accepted as an excuse for nonpayment, as all pre- 
miums can be paid at the association’s office daily, excepting Sunday or legal holidays.” 
These provisions of the policy, both as to forfeiture dnd to the payment of premiums, 
are clear and express. Neither of them is unreasonable. Nor are they in such doubt- 
ful language as to call for construction. 

[3] There is no reason here for the application of the rule of law that contracts 
of insurance will be construed liberally in favor of the insured and strictly against 
the insurer. The negligence of the insured in this case, or those representing him, 
in not looking into the express terms of the contract and complying strictly there- 
with, is such as to preclude his right of recovery. 

The judgment is reversed, with costs, and the cause is remanded for a new trial. 


CONTINENTAL CASUALTY CO. Er ar. vy. AGEE. (No. 6718.) 
(Circuit Court of Appeals, Eighth Circuit. December 27, 1924.) 
3 Federal Reporter (2d) 978. 
1. INSURANCE—ACCIDENT INSURANCE COMPANY, INSURING 
AGAINST ACCIDENTAL DEATH, IS “LIFE INSURANCE COMPANY.” 
An insurance company, which insures against accident, and against death when 
due to accidental causes, is a “life insurance company,” within the meaning of Comp. 
Laws, Utah 1917, § 1171, providing that the suicide of a policyholder of a life insur- 
ance company, after the policy has been in force for one year, shall not be a defense. 
(For other cases, see Insurance, Dec. Dig. § 465.) 
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2. INSURANCE—CONSTRUCTION OF SUICIDE PROVISION OF UTAH 
STATUTE HELD NOT AFFECTED BY SUBSEQUENT ACT. : 
Laws Utah 1921, c. 29, § 1, amending Comp. Laws 1917, § 1144, and differ- 

entiating between life and accident insurance companies for the purpose of fixing 
the amount of their capital stock and some of the provisions of life aed does not 
effect the application to accident companies of Comp. Laws Utah 1917, § 1171, pro- 
viding relative to any “life insurance company” that suicide after the first year shall 
not be a defense. 

(For other cases, see Insurance, Dec. Dig. § 465.) 

3. INSURANCE—STATUTE HELD TO BECOME CONDITION OF ALL 
LIFE POLICIES THEREAFTER ISSUED. 

Comp. Laws, Utah 1917, §1171, providing that the suicide of a policyholder of a 
life insurance company after one year, “whether said suicide was voluntary or involun- 
tary and whether said policyholder was sane or insane,” shall not be a defense, became 
a condition of all policies issued thereafter, though insuring only against accidental 


death, and cuts off the defense that death by intentional suicide while sane was not 
accidental. 


(For other cases, see Insurance, Dec. Dig. § 465.) 

4. INSURANCE—EVIDENCE HELD PROPERLY EXGLUDED AS NOT AP- 

PLICABLE TO ISSUES. 

Evidence of death of insured by suicide, offered on theory that policies had not 
been inforce one year, held properly excluded, as not applicable to any issue under 
admissions made in the pleadings. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

In Error to the District Court of the United States for the District of Utah; 
Tillman D. Johnson, Judge. 

Consolidated actions by Alfred W. Agee, administrator, against the Continental 
Casualty Company and others. Judgment for plaintiff, and defendants bring error. 
Affirmed. 

Petition for certiorari dismissed 45 S. Ct. 353. 

Athol Rawlins, of Salt Lake City, Utah (William W. Ray, of Salt Lake City, 
Utah, on the brief), for plaintiffs in error. 

James H. De Vine and James A. Howell, both of Ogden, Utah (Charles R. 
Hollingsworth, of Ogden, Utah, on the brief), for defendant in error. 

Before Lewis, Circuit Judge, and Munger and Miller, District Judges. 

Muncer, District Judge. Robert G. Agee held five policies of insurance, issued 
by four different companies, insuring his life against death by accident. He died 
on July 19, 1922, and his administrator brought suit against each of the companies. 
The cases were consolidated for trial, and at the close of the evidence a verdict was 
directed in favor of the plaintiff, and from the judgments rendered on these ver- 
dicts this error proceeding has been prosecuted. The errors assigned relate to the 
rejection of evidence intended to prove that Robert G. Agee committed suicide while 
sane, and to the direction of a verdict. 

[1] The main question presented is the effect of a statute of Utah excluding the 
defense of suicide in certain actions upon life insurance policies. By the evidence on 
behalf of the plaintiff it appeared that Robert G. Agee, a resident of Ogden, Utah, 
on July 19, 1922, went with four of his children to a bathing resort known as the 
Utah Hot Springs. He entered one of the bathing pools, and his children entered 
another. About an hour afterwards his children became alarmed, and a search was 
made, and he was found dead on the bottom of one of the bathing pools, in about 
four feet of water. Physicians testified that the immediate cause of his death was 
drowning. There was no dispute as to the facts about the insurance policies. The 
policies varied somewhat in language, but in effect each insured against loss of life 
resulting from bodily injuries, effected directly and independently of all other causes, 
through external and accidental means, excluding suicide, sane or insane, or any 
attempt thereat. The court sustained objections to a question and offers of proof 
seeking to show that the death of the insured was the result of suicide while he was 
sane, because of the provisions of section 1171 of the Compiled Laws of Utah 
(1917), which reads as follows: ‘ 

“Suicide No Defense after First Year. From and after the passage of this 
chapter, the suicide of a policyholder after the first policy year of any life insurance 
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company doing business in this state shall not be a defense against the payment of a 
life insurance policy, whether said suicide was voluntary or involuntary and whether 
said policyholder was sane or insane.” 

This statute has been in force in Utah since 1909. The plaintiffs in error con- 
tend that they are not “life insurance companies” within the meaning of this statute, 
but are accident insurance companies. Each of the policies in suit establishes the fact 
that the insurer, not only insures against certain classes of accidents, but also insures 
against death from certain causes. Probably all insurance companies insuring lives 
of persons limit their liability for death, by excepting some causes of death. An in- 
surance company, which may be properly called an accident insurance company, be- 
cause such insurance is the main or characteristic form of insurance afforded by it, 
may also be a life insurance company, because it insures against the death of the 
insured, even though the scope of such insurance is somewhat limited. Logan v. 
Fidelity & Casualty Co., 146 Mo. 114, 122, 47 S. W. 948; Zimmer v. Central Acci- 
dent Ins. Co., 207 Pa. 472, 475, 56 A. 1003; Officer v. London Guarantee & Accident 
Co., 74 Colo. 217, 219, 220 P. 499; Knights Templars’ & Masons’ Life Indemnity Co. 
v. Berry, 50 F. 511, 513, 1 C. C. A. 561; Modern Brotherhood of America v. Lock, 
22 Colo. App. 409, 411, 125 P. 556. The statute applies to “any life insurance com- 
pany doing business in the state,” and no valid reason has been suggested to show 
that the Legislature intended to abolish the defense of suicide if attempted by a com- 
pany making life insurance its principal business, but to leave such defense open when 
offered by a company effecting insurance on lives, provided such a form of insurance 
is not its principal business. 

[2] The plaintiffs in error suggest that an act of the Legislature of Utah passed 
May 10, 1921, after these policies were issued, but before the payment of the last 
premiums thereon, and other sections of the Utah statutes relating to life insurance 
and life insurance companies, give a legislative definition of the term “life insurance” 
that should be applied to section 1171, which has been quoted. The act of 1921 
(Laws Utah 1921, p. 96) made some amendments and additions to the portion of the 
laws of Utah relating to insurance. Section 1, amending section 1144 of the Com- 
piled Laws of Utah, provided that all insurance business in the state was to be 
classified in eight kinds, and named as one kind “life insurance, including within its 
meaning insurance upon the lives of persons and every insurance appertaining thereto,” 
and other kind as “accident insurance, and either sickness or health insurance, includ- 
ing within its meaning insurance against injury, disablement or death resulting from 
traveling or general accidents * * * and every insurance appertaining thereto.” It 
appears from this statute that the principal purpose of the act was to prescribe the 
amount of capital stock that should be possessed by an insurance company seeking 
to write the several kinds of insurance specified, and to prohibit the effecting of 
such insurance unless the company possessed the requisite capital. Other sections 
of the statutes fix some of the provisions that life insurance policies shall contain, 
provisions that are not ordinarily found in policies issued by accident insurance 
companies. Notwithstanding a differentiation between life insurance companies and 
accident insurance companies is indicated by these provisions of the statutes, for 
the purpose of fixing the amount of their capital stock or the form of an ordinary 
life insurance contract, we do not consider that they require that the words “life 
insurance company” in section 1171 should not be applied to accident insurance com- 
panies, when they also write insurance upon lives. 

[3] In support of the assignment of error relating to the rejection of evidence, 
the plaintiffs in error contend that the insurance policies granted protection to the 
assured only from death by accidental injuries, and that evidence should have been 
received to show his intentional suicide while sane, because such a suicide was not 
an accident. It may be conceded that, if it were not for the provisions of the Utah 
statute, this contention would be well supported (Tuttle v. Iowa State Traveling 
Men’s Ass’n, 132 Iowa, 652, 654, 104 N. W. 1131, 7 L. R. A. [N. S.] 223, 16 A. L. R. 
1404) ; but this statute is explicit that the suicide of the policyholder shall not be a 
defense whether said suicide was voluntary or involuntary and whether. said policy- 
holder was sane or insane. The statute, on familiar rules of construction, entered 
into and became a part of every life insurance contract effected after its enactment 
by’ companies doing business in Utah. Jarman v. Knights Templars & Masons’ Life 
Indemnity Co. (C. C.) 95 F. 70, 73; Bishop on Contracts, § 439. 

Therefore, if, after the passage of this statute, an insurance company attempted 
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to provide directly in a life insurance policy that it should not be liable for the death 
of the assured by suicide, or indirectly that it should only be liable for the accidental 
death of the insured, the statute struck down the limitation, and as an implied term of 
the contract rendered the insurance company liable, notwithstanding the suicide. A 
statute in almost the same words as the Utah statute is in force in Colorado, and 
the answer of the courts of that state to contentions that an insurance company is not 
liable for a death by suicide, when its contract expressly excludes liability for deaths 
by suicide, by sane or insane persons, has been given in several cases. In Head 
Camp Pacific Jurisdiction W. of W. v. Sloss, 49 Colo. 177, 184, 112 P. 49, 51 (31 L. 
R. A. [N. S] 831), is was said: 

“By this stitute the state, through the proper authority, has declared it to be 
against public policy to permit inusurance companies to contract against the payment 
of their policies, in the event of loss, because the insured came to his death by suicide. 
The contract in suit was made subsequent to the passage of this act, and upon full 
notice as to the policy of the state in that behalf. The propriety and wisdom of the 
enactment was for the Legislature alone, and is not properly for consideration or 
review here. The provision in this contract making suicide a defense against pay- 
ment, being against the policy of the state, as declared in the statute, is, for that 
reason, a nullity. The very object of the statute is to prohibit such stipulations. It 
can neither be waived nor abrogated by any plan or device whatever. The legislative 
will, when expressed in a peremptory statute, is paramount and controlling, and 
cannot be set aside by the private agreement of the parties.” 

In Modern Brotherhood of America v. Lock, 22 Colo. App. 409, 412, 125 P. 556, 
this decision was followed and applied to an action on a policy which contained a 
provision that it should be void, if the policyholder died by his own hand, whether 
sane or insane, and the policyholder had committed suicide. This decision was again 
followed in Officer v. London Guarantee Accident Co., 74 Colo. 217, 219, 220 P. 499, 
as applied to an action upon an accident insurance policy, where the policyholder had 
committed suicide while insane, and the policy contained a provision for payment of 
a sum equal only to the last premium paid, if the assured while insane inflicted fatal 
injuries upon himself. This restriction was declared void because of the statute. 

A statute of Missouri (Rev. Stat. Mo. 1899, § 7896) provides as follows: “In all 
suits upon policies of insurance on life hereafter issued by any company doing business 
in this state, to a citizen of this state, it shall be no defense that the insured committed 
suicide, unless it shall be shown to the satisfaction of the court or jury trying the 
cause, that the insured contemplated suicide at the time he made his application for 
the policy, and any stipulation * * * to the contrary shall be void.” 

In an action upon an accident insurance policy issued to a resident of Missouri, 
insuring the policyholder against death from accidental injuries, the defense was made 
that the assured died from a pistol shot intentionally fired by himself for the purpose 
of taking his own life, and that the policy provided that the liability of the insurer 
should be limited to one-tenth of the amount otherwise payable under the policy, if the 
assured’s death was “due to injuries intentionally inflicted upon the insured by him- 
self ; or due to suicide, sane or insane.” This defense was sustained in the lower courts 
(Whitfield v. Attna Life Ins. Co. [C. C.] 125 F. 269; Whitfield v A£tna Life Ins. Co., 
144 F. 356, 75 C. C. A. 358), notwithstanding the terms of the Missouri statute above 
referred to, but this holding was declared to be erroneous by the Supreme Court of the 
United States in Whitfield v. AZtna Life Ins. Co., 205 U. S. 489, 496, 501, 27 S. Ct. 
578, 580 (51 L. Ed. 895). The court said: 

“We cannot agree with the learned courts below in their interpretation of the 
statute. The contract between the parties, evidenced by the policy, is, we think, an 
evasion of the statute and tends to defeat the objects for which it was enacted. In 
clear, emphatic words the statute declares that in all suits on policies of insurance 
on life it shall be no defense that the insured committed suicide, unless it be shown 
that he contemplated suicide when applying for the policy. Whatever tends to dim- 
inish the plaintiff’s cause of action or to defeat recovery in whole or in part amounts 
in law to a defense. When the company denied its liability for the whole of the 
principal sum, it certainly made a defense as to all of that sum except one-tenth. If, 
notwithstanding the statute, an insurance company, may by contract, bind itself, in 
case of the suicide of the insured, to pay only one-tenth of the principal sum, may it 
not lawfully contract for exemption as to the whole sum or only a nominal part 
thereof, and is sued, defeat any action in which a recovery is sought for the entire 
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amount insured? In this way the statute could be annulled or made useless for any 
practical purpose. Looking at the object of the statute ,and giving effect to its 
words, according to their ordinary, natural meaning, the legislative intent was to cut 
up by the roots any defense, as to the whole and every part of the sum insured, which 
was grounded upon the fact of suicide. The manifest purpose of the statute was to 
make all inquiry as to suicide wholly immaterial ,except where the insured contem- 
plated suicide at the time he applied for his policy. Any contract inconsistent with 
the statute must be held void. * * * 

“Without further discussion, we adjudge that, under the statute in question—any- 
thing to the contrary in the policy, notwithstanding—where liability upon a life policy 
is denied simply because of the suicide of the insured, the beneficiary of the policy 
can recover the whole of the principal sum, unless it be shown that the insured, at the 
time of his application for the policy, contemplated suicide.” 

The court quoted with approval from Berry v. Knights Templars’ & Masons’ Life 
Indemnity Co. (C. C.) 46 F. 439, 441, an action upon an insurance policy issued to a 
policyholder in Missouri, which contained a condition that in case of self destruction 
of the holder of the policy, whether voluntary or involuntary, sane or insane, it should 
become null and void, a portion of the opinion of the court dealing with a defense that 
the policyholder had committed suicide, as follows: 

“Tt is contended that the provision in the policy, declaring that it shall.be void if 

the assured commits suicide, is a waiver or nullification of the statute which declares 
such a stipulation in a policy ‘shall be void.’ The statute is mandatory and obligatory 
alike on the insurance company and the assured. Its very object was to prohibit and 
annul such stipulations in policies, and it cannot be waived or abrogated by any form 
of contract or by any device whatever. The legislative will, when expressed in the 
peremptory terms of this statute; is paramount and absolute, and cannot be varied or 
waived by the private conventions of the parties,” 
—and from the decision affirming this case in the Court of Appeals, 50 F. 511, 512, 
515, I C. C. A. 561, and referred to its previous decision in Knights Templars’ & 
Masons’ Life Indemnity Co. v. Jarman, 187 U. S. 197, 201, 23 S. Ct. 108, 47 L. Ed. 
139, an action to recover under a policy of life insurance, a Missouri contract, con- 
taining a provision that in case of self destruction of the policyholder, whether volun- 
tary or involuntary, sane or insane, the policy was to be null and void, and wherein 
it had rejected the contention of the insurer that the statute of Missouri applied only 
to suicide by the policyholder, while sane, and held that the statute applied to all 
cases of suicide, whether by a sane or an insane person. 

The Missouri statute was again presented for consideration in Iowa State Trav- 
eling Men’s Ass’n v. Ruge, 242 F. 762, 767, 768, 155 C. C. A. 350, wherein the Circuit 
Court of Appeals of this circuit held that the suicide of the policyholder was not a 
defense to an action upon an accident insurance policy, insuring against death from 
external, violent, and accidental means, although it also contained a clause exempting 
the insurer from liability for injuries inflected by the insured upon himself while 
sane or insane, whether resulting fatally or otherwise. At the time of these decisions 
upon the effect of the statute of Missouri, the courts of that state had given the 
statute an interpretation in a series of cases. In Logan v. Fidelity & Casualty Co., 146 
Mo. 114; 125, 47 S. W. 948, 950, the Supreme Court of Missouri said: 

“No rule of construction, short of one applied for distortion and destruction, can 
relieve accident insurance companies, issuing policies of insurance on life in this 
state, from the operation and influences of section 5855, which in plain and unam- 
biguous terms declares that, in all suits upon policies of insurance on life thereafter 
issued, it shall be no defense that the assured committed suicide, unless it shall have 
been shown to the satisfaction of the court or judge trying the cause that the insured 
contemplated suicide at the time of making his application for the policies, all stipu- 
lations in the policy to the contrary being void.” 

The facts in that case showed a suicide by the insured, but it was stipulated that 
he came to his death by accidental means. The general principle quoted from that 
decision seems to have been followed and applied in Keller v. Travelers’ Insurance 
Co., 58 Mo. App. 557, 561; Applegate v. Travelers’ Insurance Co., 153 Mo. App. 63, 
90, 132 S. W. 2: Brunswick v. Standard Acc. Ins. Co., 195 Mo. App. 651, 187 g W. 
802, to cases of both intentional and unintentional suicide. Afterwards, in a later 
series of cases, the Supreme Court of Missouri declared the statute of Missouri did 
not bar a defense of suicide in actions on policies of insurance against death by 
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accident which contained provisions limiting liability in case of death from self in- 
flicted injuries, provided the assured was sane when he committed suicide. Scales 
v. National Life & Accident Ins. Co. (Mo. Sup.), 212 S. W. 8; Brunswick v. Standard 
Acc. Ins. Co., 278 Mo. 154, 166, 213 S. W. 45, 7 A. L. R. 1213; Andrus v. Business 
Men’s Acc. Ass’n, 283 Mo. 442, 453, 223 S. W. 70, 13 A. L. R. 779; Aufrichtig v. 
Columbian Nat. Ins. Co., 298 Mo. 1, 12, 249 S. W. 912. Some of the reasons given for 
this construction of the statute were that the terms of the policies covered accidental 
injuries only, and intentional suicide is not an accident, while suicide by an insane 
person is an accidnet, and the statute left the parties free to contract in an accident 
policy touching the cause of death. In discussing this subject the court in the 
Brunswick Case declared that: 

“In case of insurance effected upon life by the usual life insurance policy, the 
fact of death, since such fact is the sole condition precedent to recovery, is alone per- 
tinent, and section 6945, supra, applies automatically to all cases of death by suicide, 
regardless of whether the assured was sane or insane at the time he killed himself, 
barring, of course, the exception noted in the statute itself. But where the assured 
solemnly contracts in an accident policy that liability for his death accrues only when 
the cause of death shall be an accidental injury, nothing seems clearer than that sec- 
tion 6945, supra, has no application, unless, as already stated, assured shall commit 
suicide while insane. In the latter event the death, being unintentional, is held to be 
accidental and, though suicide is expressly excepted by the policy, recovery can be had 
because of the saving provisions of said section 6945.” 

In establishing the rule stated in these later cases the court declined to follow 
the interpretation of the Missouri statute which had been placed thereon in Whitfield 
v. Etna Life Ins. Co4 205 U. S. 489, 27 S. Ct. 578, 51 L. Ed. 895. The right of the 
state court to construe a local statute must be conceded, but if the Missouri statute 
and the Utah statute are the same in effect, it is the duty of this court in interpreting 
the Utah statute to follow any construction placed on the statutory language by the 
Supreme Court of the United States unless the Supreme Court of Utah has placed 
a construction thereon. No such decision by the Utah court appears to have been 
made. Each of these statutes abolishes the defense of suicide, in actions on policies 
insuring the life of the policyholder, under certain circumstances. A claim that the 
insurer may, notwithstanding the statute, contract that suicide shall be a valid defense, 
is declared by the Supreme Court of the United States in Whitfield v. 2Ztna Life 
Ins. Co., 205 U. S. 489, 496, 27 S. Ct. 578, 51 L. Ed. 895, an evasion and annulment of 
the statute and tends to defeat the object for which it was enacted. If an insurance 
company in an ordinary policy of life insurance may not contract that it shall not be 
liable in case of suicide, whether the insured was sane or insane, no valid reason is 
perceived why an accident, insurance company should be allowed to make a similar 
contract. In either case the company seeks by contract to limit its liability, in the 
one by excepting death from a specified cause, and in the other by excepting suicide 
as an accident. 

Nor is a valid reason perceived why an accident insurance company should be 
allowed the defense of suicide, if the policyholder was then sane, and denied the de- 
fense if he was insane at the time of the suicide. In either case the contract i,f it 
governs, excepts that form of death. It must be conceded that effect cannot be given 
to the words of the policy and to the words of the statute, the one declaring lack of 
liability for death by suicide, and the other declaring that suicide shall be no defense. 
In such a situation the statute, declaring the public policy of the state, should be para- 
mount. The statute of Utah provides that suicide, whether it was volunary or in- 
voluntary and whether the policyholder was sane or insane shall not be a defense 
against the payment of a life insurance policy after the first policy year of a life 
insurance compariy and it cannot under a claim of judicial construction, be limited as 
if it had provided only that suicide should not a defense when the suicide is invol- 
untary and by an insane policyholder. If any doubt of the correctness of this con- 
clusion were entertained, the language of the Utah statute is so familiar to that of the 
Missouri statute (although more explicit than the latter) that the construction given 
to such statutory language by the Supreme Court of the United States as heretofore 
quoted, to wit, “Looking at the object of the statue, and giving effect to the words, 
according to their ordinary, natural meaning, the legislative intent was to cut up by 
the roots any defense as to the whole and every part of the sum insured, which was 
grounded upon the defense of suicide,” is controlling as to the construction to be 
given in this case to the statute of Utah. 












124 The Insurance Law Journal, Vol. 65 [July, 1925 










No question is made of the right of the state to enact statutes of this nature as 
evidencing the public policy of the state. See Whitfield v Aitna Life Ins. Co., 205 
U. S. 489, 495, 27 S. Ct. 578, 51 L. Ed. 895. For the reasons which have been stated, 
the court did not err in excluding the defendants’ testimony and offers of proof 
relating to the alleged suicide of Robert G. Agee. 

[4] The plaintiffs in error also contend that they should have been allowed to 
prove that Robert G. Agee came to his death by suicide, because the Utah statute 
excludes the defense of suicide of the policyholder only after the first policy year, and 
none of the policies of insurance had been in force for one year. There was no error 
in the ruling made by the court, because no such issue was presented by the pleadings. 
In each case the complaint alleged, in substance, that the insurance company had at a 
period more than a year before the death of Robert G. Agee issued a policy of in- 
surance on his life for a period of 12 months. In one complaint it was alleged that 
the policy provided that for each year it should be continued in force, after the 
first year, if the annual premium thereon should be paid in advance, 10 per cent. 
should be added to the principal sum of the insurance; that the subsequent premium 
was paid in advance and in consideration of that payment the defendant agreed to and 
did continue the policy in force and that Robert G. Agee died during and before the 
expiration of this second year and while the policy was in force. The defendant 
admitted all these allegations, and specifically admitted the death of the insured while 
the policy was in full force and effect. 

In another complaint it was alleged that the insurance company by one policy 
insured the life of the insured for a period of one year beginning May 29, 1913, and 
by another policy for a period of one year beginning November 1, 1919, and that 
before these several dates in each year thereafter the annual premiums on the policies 
were paid to the insurer, and in consideration of such premiums the insurer agreed to 
and did continue the policy in full force to a date subsequent to the death of the 
insured, and that the insured died while the policies were in full force and effect. 
The answer admitted these allegations and also alleged that Robert G. Agee died while 
the policies were in full force and effect. 

Another complaint alleged the issuance of the policy insuring the life of Robert 
G. Agee for one year beginning November 20, 1920, and that the policy contained a 
provision that each consecutive_annual renewal of the policy should increase the 
amount of insurance 5 per cent. and that thereafter, so long as the policy was main- 
tained in force the insurance should be for the original sum plus the accumulations, 
that the annual premium was paid on the policy November 20, 1921, continuing the 
policy in force for a year thereafter, and that Robert G. Agee died while the policy 
was in full force and effect. These allegations were admitted by the answer which 
also alleged that the death of Robert G. Agee occurred while the policy was in full 
force and effect. The other complaint alleged the issuance of a policy insuring the 
life of Robert G. Agee for a period of one year from September 18, 1909, and that 
the policy provided that for each year it was continued in force after the first year, 
the sum thereby insured should be increased by 5 per cent.; that the annual premiums 
were paid in advance and that in consideration of these payments the defendant agreed 
to and did continue the policy in force from year to year until after the death of the 
insured and that the insured died while the policy was in full force and effect. These 
allegations were admitted by the answer which also alleged that Robert G. Adee died 
while the policy was in full force and effect. Because of these admissions in the 
pleadings it is not necessary to consider the evidence, showing that only the original 
policies were issued, that payments of annual premiums were made under these poli- 
cies subsequently to the first year, for which they were issued, the effect of the 
various terms used in the policies and in the receipts, renewal vouchers and continua- 
tion contracts executed when such subsequent premiums were paid. See Standard 
Accident & Life Ins. Co. v. Wood, 116 Md. 575, 594, 82 A. 702. 

The judgment will be affirmed. 
















































































MASONIC ACC. INS. CO. et al. v. JACKSON (No. 12068.) 
(Appelate Court of Indiana. March 31, 1925.) 

147 Northeastern Reporter, 156. 
INSURANCE—INSURED RIDING IN AEROPLANE AS PASSENGER 
HELD “ENGAGED IN AVIATION” WITHIN EXCEPTION. 

Where insured died from injuries received while riding as passenger in aeroplane, 
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beneficiary held not entitled to recover on policy which excepted death or disability 
while engaged in aviation,” that phrase meaning the act of flying in the air in 
machine heavier than air, whether piloting or riding as passenger. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


_[Ed. Note——For other definitions, see Words and Phrases, First and Second 
Series, Engage. ] 


Appeal from Superior Court, Marion County; Sidney S. Miller, Judge. 


Action by Leona Jackson against the Masonic Accident Insurance Company and 
others. From a judgment for plaintiff, defendants appeal. Reversed, with directions. 

Orbison, Zechiel & Orbison, of Indianapolis, for appellants. 

Oscar C. Hagemier, and Burke G. Slaymaker, both of Indianapolis, for appellee. 

McMaunan, J. Action by appellee on an insurance policy insuring Joseph L. 
Jackson against accidental death and disability. The policy contained a clause reading 
in part as follows: 

“Indemnity under this policy shall not be payable for any death or disability 
that may be caused or contributed to wholly or in part, by any of the following 
causes: * * * While engaged in aviation or ballooning.” 

The insured died from an accident received by him while riding as a passenger 
in an aeroplane operated by another person as pilot. Was the insured while riding 
as a passenger in the aeroplane “engaged in aviation’? The Century Dictionary 
defines aviation as: 

“The art or act of flying, specifically, the science or art of directing and con- 
trolling flying machines; the art of navigating the air with machines heavier than 
air. 

“Engaged,” as used in the policy, is an intransitive verb, and is defined in the 
Century Dictionary Dictionary as follows: 

“To occupy one’s self; be busied; take part; as to engage in conversation; he 
is zealously engaged in the cause.” 

Appellee would have us insert and read into the policy the word “occupation” 
or the word, “business,” so as to make the phrase read, “While engaged in aviation 
as an occupation or as a business.” We cannot do this without limiting the natural 
and ordinary meaning of the words used by the parties. Classification of risks and 
premiums as affected by change in occupation is provided for by another provision 
of the policy and is pot involved in this action. 

In Travelers’ Insurance Co. v. Peake, 82 Fla. 128, 89 So. 418, and in Bew 
v. Travelers’ Ins. Co., 95 N. J. Law, 533, 112 A. 859, 14 A. L. R. 983, the policy in 
each case provided that: : 

“The insurance hereunder shall not cover injuries fatal or nonfatal * * * 
sustained by the insured while participating in or in consequence of having participated 
in aeronautics.” 

The insured in each case took passage in an airplane, which was being operated 
for hire for the purpose of carrying passengers on various short trips. The court 
in the Peake Case in denying liability, said: 

“A passenger in an airplane flying in the air, whether he takes part in the 
operation of the airplane or not, is ‘participating in aeronautics’; within the intent 
and meaning of the provisions specifically excepting such a risk from the indemnity 
contract contained in the policy.” , 

In the Bew Case, after stating that courts being adverse to forfeitures would in 
case of doubt or ambiguity adopt that construction which prevents a forfeiture, if 
such construction was reasonably deducible from the words used, said: : 

“Where, however, it becomes necessary to construe words or phrases, the ordinary 
and usual meaning of the words must be sought and given to them. But where apt 
words are used to express the meaning of the party using them, the courts will 
not adopt a strained and improbable construction, in order to defeat a forfeiture. 


In the instant case, a finding rests upon a construction of the words ‘participate’ 


and ‘aeronautics,’ ” 


After discussing the meaning of the words “participate” and “aeronautics,” the 
court continuing, said: ; 

“There is nothing in the definition given, or in the common use of the term, 
to confine it to those who are active in the piloting of air vessels and to exclude 
those who are inactive users thereof. If it had been intended to confine the applica- 
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tion of this provision to those who pilot or manage the physical operations of such 
vessels, it would probably have been expressed by using some such language as 
‘engaging in the piloting, management or operation of aeronautical vessels.’ I 
think that plaintiff seeks to give too narrow a meaning to both words. ‘Aeronautics’ 
does not describe a business or occupation, like ‘engineering’ or ‘railroading,’ but 
an art which may be practiced for pleasure or profit, and is indulged in by all who 
ride, whether as pilots or passengers.” 

The purpose the insured had in making the flight has no influence in determining 
whether or not he was participating or engaged in aviation. ‘As was suggested in 
the Bew Case, suppose the policy had provided it should not apply to any one “en- 
gaged in tobogganing” could it be asserted with any degree of plausibility that one 
riding on the sled, but who had no part in the management or steering of the sled, 
was not engaged in tobogganing? If we engaged the owner of a rowboat to take 
us for a pleasure ride on a river, we most certainly would be engaged in boating. 
Or suppose we enter an automobile whether owned by us or not, for the purpose of 
taking a ride, for pleasure or business, would it be said we were not engaged in 
automobiling. We are of the opinion that if we as a passenger should employ our- 
selves in, or take part in an act of sailing or floating in the air in an aeroplane we 
would be engaged in aviation. Suppose the insured had been the owner of the aero- 
plane and was making a flight, long or short, in connection with some business of 
his own, or for pleasure, would he not have been engaged in aviation? “Engaged 
in aviation” can have but one meaning as used in the policy, and that is the act 
of flying in the air in a machine heavier than the air. 

In Meredith v. Business Men’s Acc. Ass’n, 213 Mo. App. 688, 252 S. W. 
976, the words “participate in aeronautics” was held to mean “to share in sailing or 
floating in the air.” The policy in the instant case clearly shows the parties had in 
mind a classification of hazards, and recognized the right of the insurer to protect 
itself from the hazardous acts and diseases named. Riding in an aeroplane, either as 
pilot or passenger, would naturally increase the probability of injury to the person 
so engaged. We hold appellee’s husband, at the time of the injury which resulted in 
his death, was engaged in aviation, and’ that there can be no recovery under the 
facts as alleged in the complaint. 

The judgment is reversed, with directions to sustain the demurrer to the com- 
plaint. 

Dausman, C. J., dissents. 


MICHENER v. FIDELITY & CASUALTY CO. OF NEW YORK. (No. 36538.) 
(Supreme Court of Iowa. April 7, 1925.) 
203 Southwestern Reporter, 14. 


1. INSURANCE—BURDEN OF PROOF ON PLAINTIFF TO SHOW IN- 
JURIES WERE WITHIN PROVISIONS OF POLICY. 


In action for injuries under insurance policy which covered only bodily injury 
through accidental means, resulting directly, independently; and exclusively of all 
other causes, burden held to be on plaintiff to prove that injuries were within 
provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. INSURANCE—INSURED HELD NOT TO HAVE DISCHARGED 

BURDEN OF PROVING INJURIES WITHIN POLICY. 

In action under policy for alleged accidental injuries, resulting in operation for 
appendicitis and adhesions, insured held not to have discharged burden of proving 
that injuries resulted-from accidental means only. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE—VERDICT PROPERLY DIRECTED FOR INSURER, 

WHERE INSURED FAILED TO SUSTAIN BURDEN. 

Where insured failed to sustain burden of proving that operation for appendicitis 
and adhesions resulted from accident independently of all other causes and not 
fromi prior operations or bodily ailment, verdict was properly directed for insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from District Court, Pottawattamie County; Tom C. Whitmore, Judge. 


Acc. ] Michener v. Fidelity & Casualty Co. of New York 127 


Action on an accident insurance policy. From a directed verdict in favor of the 
defendant, the plaintiff appeals. Affirmed. 

George H. Mayne and Thos. O. Tacy, both of Council Bluffs, for appellant. 

Tinley, Mitchell, Ross Mitchell, of Council Bluffs, for appellee. 

ALBERT, J. Plaintiff was the holder of the accident insurance policy in question, 
issued by the defendant company to her. She sued for two accidents, one of which 
occurred on the 30th of October, 1921, and the other on the 14th of October, 1922. 

The first accident, for which plaintiff claims damages, grew out of an attempt by 
her to extricate her automobile when it became stuck in the mud. Her foot slipped, 
and she fell from the car. She*claims she was injured in the right abdominal 
region. She was under the doctor’s care from that time until the 26th of November, 
when she was taken back to the hospital and operated upon on the 29th of November. 

As to the second accident, plaintiff claims occurred on the 14th of October, 
1922—she was cranking her car, and it backfired. The handle flew back and struck 
her in the same part of the body where she. claims to have been injured in the first 
instance. She suffered pain therefrom, and was ill. She was taken to the hospital 
the next day, and that night was again operated upon by another doctor. She was 
in the hospital for 13 weeks, when she was taken to her home. She was unable 
to do any work for 10 or 12 weeks after that. 

Many objections are made in the record to the rulings of the court in excluding 
testimony offered by the plaintiff. While, in many instances, the ruling of the 
lower court on the admission of the offered testimony was wrong, we do not deem 
it material to the consideration of this case as it now stands before the court. 

[1, 2] The evidence in the case shows beyond dispute that at the time this woman 
was operated upon she was suffering from appendicitis, and also from abdominal 
adhesions. It further shows that at least on two or three occasions before the first 
accident she had undergone abdominal operations, and shows that following these 
operations adhesions may occur, resulting in some instances in obstruction of the 
intestines. 

As hereinafter explained, the burden of proof was on her to show that at the 
time the accident occurred she was free from any bodily ailments which in any way 
cooperated to cause the damages for which she seeks recovery. Several physicians 
testify in behalf of the plaintiff, and in no instance does a physician testify that her 
internal troubles were brought about by the accident. The farthest that any physician 
goes is to state that it was possible that her internal troubles were chargeable to the 
accident, but no witness says that it was even probable that said troubles were so 
brought about. 

The policy issued’ to the defendant herein limits the liability of the company. It 
insures the person named against bodily injury through accidental means resulting 
directly, independently, and exclusively of all other causes. Under the record made 
in this case the defendant insists that under a strict construction of the terms 
of this contract that the plaintiff has not made out a case. 

We had a similar policy under consideration in the case of Binder v. Accident 
Ass’n, 127 Iowa, 25, 102 N. W. 190, and in discussing the effect of such provisions in 
policies, among other things, we said, at page 35 of said opinion (102 N. W. 194): 

“As long as parties who are capable of so doing shall be permitted to make 
their own contracts, it is the plain duty of the court to enforce them as they are 
written, unless fraud or public policy shall intervene; and, if it be true, as the 
jury might have found under the evidence, that the diseased condition of the 
arteries aggravated the effect of the accident, if there was one, and contributed to 
the disability occasioned thereby, then, under the express terms of the contract, 
there was no liability on the part of the association.” 

The general line of authorities on this proposition are set out -following the 
above quotation in the Binder Case. We therein made reference to the case of 
Delaney v. Modern Accident Club, 121 Iowa, 528, 97 N. W. 91, 63 L. R. A. 603. 
That case was a suit on an accident policy for the death of the holder. The case is 
distinguishable from the one at bar, in that the disease was not shown to have 
existed prior to or concurrent with the injury, but was a natural consequence of it, 
and the death resulting therefrom was solely due to the injury, and not due to an 
independent cause. The phases of this question are very elaborately discussed in 
the Delaney Case, where the distinctions are marked out. These being the pro- 
visions of the policy, the burden of proof was on the plaintiff to show that the 
injuries of which she complains were within the provisions of this policy. 
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_ Each of the physicians testify that they were unable to say for what length of 
time the appendicitis or the adhesions existed before the accident about which she 
complains. The doctors do testify that at the time incisions were made they found 
the adhesions and appendicitis; but, when pressed for an expression of their opinion, 
they say that they were unable to tell for what length of time they existed before 
they operated. 

_[3] Viewing this record as a whole, and giving plaintiff the benefit of all her 
testimony, we feel that she had not made out a case and sustained the burden of 
proof that was upon her under the circumstances. This being true, the district court 
was right in directing a verdict in favor of the company, and we need not pass 
upon the many errors urged as to the admission or refusal to admit testimony. 

Affirmed. 

Faville, C. J., and Evans and Arthur, JJ., concur. 


FERRIS v. SOUTHERN SURETY CO. (No. 25038.) 
(Supreme Court of Louisiana. Feb. 2, 1925. Rehearing Denied March 2, 1925.) 
103 Southern Reporter, 259. 
(Syllabus by Editorial Staff.) 
1. INSURANCE—DEATH FROM GAS HELD NOT WITHIN POLICY. 

No recovery could be had on, policy, wherein death caused by gas was excepted 
as ground for recovery, unless insured were engaged in certain enumerated occupa- 
tions, where insured died from gas asphyxiation, and there were no allegations 
bringing him within exceptions. 

(For other cases, see Insurance, Dec. Dig. § 458.) 

2. INSURANCE—DEATH BY GAS HELD NOT “EXTERNAL VIOLENT, 

AND ACCIDENTAL.” 

Death from gas asphyxiation during night held not “external, violent, and 
accidental” within clause in policy providing partial recovery for such death from 
causes for which indemnity was not specifically provided; death by gas not being 
effected by external violence. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Rogers and Thompson, JJ., dissenting. 

Appeal from Civil District Court, Parish of Orleans; E. K. Skinner, Judge. 

Action by Mrs. Luverda Ferris against the Southern Surety Company. Judg- 
ment for plaintiff and defendant appeals. Judgment below avoided, exception sus- 
tained, and suit dismissed. 

Dufour, Goldberg & Krammer, of New Orleans, for appellant. 

Joseph Rosenberg and Geo. P. Platt, both of New Orleans for appellee. 

Brunot, J. Plaintiff is the beneficiary named in a limited accident and sick- 
ness insurance policy. Her son, Willie Ferris, Jr., was the insured. While the 
policy was in force, the insured died from gas asphyxiation. The petition alleges 
that the insured’s death resulted from accidental causes; that defendant was notified 
thereof and proof of death properly filed, but, notwithstanding her compliance with 
these requirements, the defendant declines to recognize plaintiff’s rights or to pay 
her the proceeds of the policy. The policy is attached to and made a part of the 
petition, and plaintiff invokes the penalties prescribed by Act No. 310 of 1910, and 
prays for judgment against defendant for twice the amount of the policy and for 
$500 attorneys’ fees, with legal interest on said sums from judicial demand and 
for costs. 

Defendant excepted to the petition upon the ground that it did not disclose a 
right or cause of action. This exception was referred to the merits, and defendant 
answered the petition. The answer admits the corporate capacity of defendant, its 
alleged domicile, and that it is doing business in New Orleans, La. It admits issuing 
the policy sued upon; that it received adequate consideration therefor; that plain- 
tiff is named as the beneficiary therein, and that, in the event the death of the 
insured had occurred through one of the certain causes stipulated in the policy, the 
beneficiary would be entitled to recover $2,500. It admits that it was notified of the 
death of the insured, but it denies that proof of loss, as required by the provisions 
of the policy, had been filed with it, or that it is indebted to plaintiff in any sum, 
because, under the provisions of the policy sued on; the death of the insured, if 
caused by gas, was excepted from the risk assumed by defendant. 
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The case was tried and judgment was rendered in favor of plaintiff for $2,500, 
with legal interest from judicial demand and for the costs. From this judgment 
defendant appealed. 

[1] The lower court did not directly pass upon defendant’s exception of no right 
or cause of action, but in the reasons for judgment (Trans. p. 17) it appears that 
the defense to the suit on the merits was that “death by gas was not covered by 
the policy,” and as the exception was based upon this contention, the judgment, as 
rendered, indirectly overrules it. 

. _ think that there is merit in the exception and that it must be seriously con- 
sidered. 

The policy contains six sections, A, B, C, D, E, and F. These sections are 
subdivided into clauses. In addition to these sections, there are twenty “Standard 
Provisions,” and seven “Other Provisions.” The defendant relies upon clause (b), 
under the leading “Other Provisions,” and clause (12) of section A. We quote 
the pertinent part of clause (b) viz.: 

“This insurance does not cover disappearance; or. suicide or attempt thereat, 
sane or insane; or loss from injuries, fatal or otherwise, except drowning; * * * or 
from injuries fatal or otherwise, resulting wholly or in part, directly or indirectly 
from, or while, or in consequence of being affected by intoxicants, narcotics, anes- 
thetics, gas, corrosives, poison, infection, poisonous substances, except as provided in 
Section A, clause 12. * * *” (Italics by the court.) 

Section A, clause 12, is as follows 

“Or in the event that a legally qualified physician,.surgeon, dentist or nurse, 
while holding an autopsy or performing a surgical operation, or a legally qualified 
undertaker while embalming or preparing a body for burial, actually cuts or wounds 
himself or herself and by reason of such cutting or wounding and simultaneously 
therewith be innoculated with poison.” 

The foregoing clauses require no interpretation. They are clear and unam- 
biguous. Injuries or death resulting wholly or in part, directly or indirectly, from 
or while affected by gas is not covered by the policy, except the insured be a 
physician, surgeon, dentist, or nurse or undertaker, who becomes innoculated with 
poison in the manner and at the time stated in Section A, clause 12. 

As the policy sued on is made a part of the petition and as the petition does not 
. allege facts bringing the insured within the exceptions noted, we are of the opinion 
that the exception of no right or cause of action should have been sustained and 
the suit dismissed. Hartwig v. Southern Surety Co. (Tex. Civ. App.) 216 S. W. 
455; Paul v. Travelers’ Ins. Co., 112 N. Y. 472, 20 N. E. 347, 3 L. R. A. 443, 8 
Am. St. Rep. 758; Jones v. Hawkeye Commercial Men’s Ass’n, 184 Iowa, 1299, 
168 N. W. 305, 11 A. L. R. 380. 

[2] It is contended that under the provisions of Section D, clause 1, the plain- 
tiff is entitled to recover one-twentieth of the amount of the policy, and to this ex- 
tent her action should be maintained, and judgment should be rendered in her favor. 

The clause relied upon follows: 

“Should the insured sustain during the term of this insurance, bodily injuries 
effected exclusively: by external, violent and accidental means, and for which no other 
indemnity is provided in this policy, which shall independently of all other causes, 
result in death within thirty (30) days from the date of accident, the company 
will pay one-twentieth (1/20) of the amount stated in Section A, in first year of 
policy for similar loss.” (Italics ours.) 

The words we have italicized are plain and comprehensible. No recovery can be 
had under the quoted clause unless the insured is injured, exclusively by “external, 
violent, and accidental means.” If “or” be substituted for “and” between the words 
“violent” and “accidental,” there would be some merit in plaintiff's contention. But 
the clause as written requires that the injuries shall result from accidental means 
and be effected by external violence. The petition alleges: - : 

“That on or about September 12, 1918, the said Willie Ferris, Jr., met his death 
as a result of accidental asphyxiation by gas while asleep in a room at the County 
of Lake, Township of North, in the Town of East Chicago, in the State of Indiana. 
***” 

There is no suggestion that he was otherwise injured. In the reasons of the 
trial judge it is said, with reference to the defense to the suit, that—_ 

“The defense is that death by gas was not covered by the policy. The par- 
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ticular paragraph relied on was apparently designed to exclude dangerous occupa- 
tions and death resulting therefrom, but the evidence in this case shows that the 
deceased was not occupied in any dangerous occupation. He had retired for the 
night and was suffocated during his sleep, all of which was purely accidental and 
occupational.” 

As a matter of fact, the clause relied upon expressly excepts from its opera- 
tion loss from injuries or death, from or while affected by gas, whatever may have 
been the occupation in which the insured was, at the moment, engaged; and the 
clause relied upon by plaintiff for the recovery of one-twentieth of the amount of 
the policy expressly excepts from its operation loss from injuries or death, resulting 
from any cause except by external, violent, and accidental means. 

For these reasons, it is decreed that the judgment appealed from be avoided; 
the exception of no right or cause of action is sustained, and this suit is dis- 
missed. Appellee to pay costs of appeal. 

O’Nre.t, C. J., concurs in the result, because of the provision in Section D, 
clause 12, that the insurance did not cover death from injuries “resulting from, or 
while or in consequence of being effected by gas”; but the Chief Justice is of the 
opinion that the question whether the death by gas asphyxiation was by external or 
violent means as described in Section D, clause 1, is a matter of no importance. 

Rogers and Thompson, JJ., dissent, being of the opinion that plaintiff should 
recover one-twentieth of the policy under Section D, clause 1. 


BLACK v. CENTRAL BUSINESS MEN’S ASS’N. (No. 24297.) 
(Supreme Court of Minnesota. March 13, 1925.) 
202 Northwestern Reporter 823. 
(Syllabus by the Court.) 

1. INSURANCE—INSURER’S LETTER HELD WAIVER OF NOTICE OF 

PROOF of CLAIM UNDER POLICY. 

Evidence considered, and held to show a waiver of proof of claim under an 
insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 


2. EVIDENCE JUSTIFIED SUBMISSION TO JURY OF PLAINTIFF’S 
RIGHT TO RECOVER. 
The evidence justified the submission to the jury of plaintiff’s right to recover. 

3. INSURANCE—WHETHER INSURED WAS AFFLICTED WITH VENER- 
EAL DISEASE WHEN APPLYING FOR HEALTH AND ACCIDENT 
INSURANCE HELD FOR JURY. 

The evidence is not conclusive that respondent was suffering from a venereal 
disease at the time of making the application for the policy. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. INSURANCE—WHETHER PARALYSIS WITH WHICH INSURED WAS 
AFFLICTED WAS CAUSED SOLELY BY GUNSHOT WOUND, HELD 
FOR JURY. 

The evidence made a question for the jury as to whether the paralysis with 
which respondent was afflicted was caused solely by the gunshot wound inflicted 
upon her. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


5. APPEAL AND ERROR—GRANTING OF NEW TRIAL BECAUSE OF 
CHARGE RESTRICTING RECOVERY TO ONE ISSUE HELD NOT 
JUSTIFIED BY EVIDENCE. 

We find no reversible error in the charge of the court to the jury. 


(For other cases, see Appeal and Error, Dec. Dig. §§ 215[1], 1064[1].) 


Appeal from District Court, Hennepin County; E. A. Montgomery, Judge. 

Action by Louise E. Black against the Central Business Men’s Association. 
Verdict for plaintiff, and from an order denying its motion for judgment or for 
new trial, defendant appeals. Affirmed. 

A. V. Rieke, of Minneapolis, for appellant. 

Walter H. Hennessey, of Minneapolis, for respondent. 

Quinn, J. This is an action to recover $1,000 on a policy of health and accident 
insurance, issued by the defendant on August 26, 1921, to the plaintiff. There was 
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a trial where a verdict for $1,000 was returned. From an order denying its motion 
for judgment or for a new trial, defendant appealed. 

The plaintiff bases her right of recovery, under the policy, upon injuries which 
she sustained on December 8, 1921, by reason of a gunshot wound, received at the 
hands of one Clarence Hefter. To the complaint are attached copies of the upplica- 
tion and the policy. The application is dated July 8, 1921. 

The answer contains 25 folios of solid matter in which it is pleaded, as a 
defense to plaintiff's right to recover herein, that, in her application for the policy 
in question, plaintiff stated that she was physically sound, which statements. were 
false and of such a character as to void the policy from its inception. It was 
upon this theory that the defendant returned to the plaintiff the amount of the 
premiums she had paid, and upon which the defense was made at the trial and 
upon this appeal. 

On the night of December 8, 1921, plaintiff left the door of her apartment 
unlocked when she retired. At about 4:30 o’clock in the morning, Clarence Hefter 
went to her apartment in a considerably intoxicated condition. He opened the door 
and walked into her sleeping room against her protest, and insisted that she take a 
drink from a bottle of wine which he brought with him. She refused and directed 
him to leave the room. An altercation followed in which he told her to shut her 
mouth or he would shoot her. He had a 38 caliber revolver in his hands which 
was immediately discharged, the shot taking effect on the left side of plaintiff's 
neck, fracturing two vertebrz, and coming out about an inch to the right of her spine. 
Soon the landlady and others appeared. Later the officers came. Hefter was 
placed’ under arrest. 

Plaintiff had taken some morphine. She made statements as to how the shooting 
occurred which were inconsistent with her testimony at the trial. She was removed 
to the General Hospital. She remained for one week, and was then removed to 
the Deaconess Hospital where she remained three weeks. While at the General 
Hospital an X-ray picture was taken and other examinations made and records kept. 
On December 15, Dr. Carl A, Witham, a physician and surgeon of admitted qualifica- 
tion, saw and examined plaintiff and treated her after she went to the Deaconess 
Hospital. He testified that, when he first saw and examined plaintiff, he found a 
wound on the left side of the neck, a little to the right of the median line in the 
back, and her left arm was completely paralyzed; that he examined the records of 
the hospital and the X-ray picture; that the X-ray picture showed fractures of 
the vertebrz, the fourth and fifth cervicals, sufficient to account ‘for the condition 
of the arm; that he made further examinations at the Deaconess Hospital as to 
the patient’s general condition; that, because of the reports he had from the General 
Hospital, he caused a blood test to be made; that he treated the patient from 
December 15 until February; that the treatment which he prescribed for her and 
which she took was rest, massage of the arm, and a tonic; that she was badly run 
down; that the laboratory report showed a 2 plus Wasserman and she was under 
treatment for that. ; 

It is contended by appellant, in its brief, that plaintiff failed to make out a case; 
that no proof of loss had ever been furnished; that, at the close of the trial, defendant 
was entitled to a directed verdict because it conclusively appeared that, at the time 
of making application for such insurance, plaintiff was afflicted with a venereal 
disease so as to void the policy; that she was so afflicted at the time of her injury; 
that her disability was not due solely to the accident; that the court erred in its 
instructions to the jury; and that the verdict is not sustained by the evidence. 

[1] As bearing upon the contention that respondent failed to furnish proof of 
claim, it may be observed that, on March 31, 1922, appellant wrote a letter to the 
respondent, in part as follows: 

“Some time ago you presented claim on account of accidental injury, which 
claim has been under investigation. From the information furnished by you and 
from our investigation, it appears that there was a misrepresentation in the appli- 
cation for your policy which voided the policy from the date of issue. 

“You stated that you were in sound physical condition when as a matter of fact 
you were not, and you also misrepresented the extent and nature of the disease from 
which you had suffered prior to the date of the application. Under the circumstances, 
of course, your policy was void from its inception and was never in force. We are 
therefore enclosing our check for $29.87, together with 6 per cent interest, being 
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the entire amount of premiums paid by you on policy number 1801529, canceling and 
rescinding same from date of issue, and in full of all claims of whatsoever name 
or nature.” 

This letter amounts to a clear denial on the part of the insurer of liability on 
grounds other than a failure to furnish notice of proof of loss and is a waiver 
of such failure. Kearns v. North American Life & Casualty Co., 150 Minn. 486, 185 
N. W. 659; Zeitler v. National Casualty Co., 124 Minn. 478, 145 N. W. 395; 
Johnson v. Bankers’ Mutual Casualty Co., 129 Minn. 18 151 N. W. 413, L. R. A. 
1915D, 1199, Ann. Cas. 1916A, 154. 

[2-4] The appellant insists that it was entitled to a directed verdict, for the 
reason that it conclusively appeared that the insured was afflicted with a venereal 
disease, on July 8, 1921, when she gave her application for the policy, so as to void 
the policy. We do not concur in that contention. We have only to deal with the 
evidence as shown by the record. Doctor McLaughlin, called by the appellant as an 
expert witness, testified, upon cross-examination, that it is possible for the disease, 
with which the respondent was afflicted, to develop in less than six months; that it 
was the exception, but he had seen that disease develop in five months; that he had 
never examined the insured, but had seen some reports from the hospitals. The in- 
sured testified, upon cross-examination, that, to her knowledge, she had never had any 
such disease; that she heard the testimony as to the symptoms of the first and 
second stages of the disease, with which it is claimed she is afflicted, and that she 
has never, at any time, had such symptoms. 

Doctor Witham was the only physician who had examined plaintiff who testified, 
as a witness, upon the trial. He testified that he had known her for a number of 
years; that he first saw her as a patient, at the General Hospital on December 15, 
1921; that she was shot through the neck; that the bullet had broken the trarisverse 
processes of the fourth and fifth cervical vertebre; that he treated her until in 
February following, and that he looked after her during the spring and summer; 
that, during that time, she was still paralyzed in the left shoulder and arm; that 
he saw her a time or two afterwards, and that she was still showing paralysis, 
though there was a slight improvement; that this was during the summer of 1922. 
Upon cross-examination, the doctor testified that the X-ray pictures showed sufficient 
injury to account for the condition of the arm; that the wound had healed when she 
left the hospital; that, from the report of the laboratory man, she had a 2 plus 
Wasserman, and she was treated for that; that he could not say how long she had it; 
that he had seen that disease killed in three months from the initial lesion, then 
again it may last for years. On redirect examination, the doctor testified that he 
would say the paralysis in this case was due to the gunshot wound; that the Wasser- 
man test is not always accurate—we feel as if we want more than a Wasserman 
test, the test is simply confirmatory where we find other evidence of the disease. 

The policy under consideration provides that, if such bodily injuries, inde- 
pendently and exclusively of all other causes, wholly and continuously disabled the 
insured from the date of accident from performing any and every kind of duty 
pertaining to her occupation, for one day or more, then, the association would pay 
a monthly indemnity, at the rate specified, so long as the insured suffers such total 
disability. It is not questioned, but what the insured received the gunshot wound 
at the time she claims and that paralysis of the left shoulder and arm followed. 
We find no positive evidence in the record that the disease, which it is claimed 
respondent was afflicted with, contributed to the paralysis. The experts who testified 
in the case had never examined her. Doctor Witham, who treated her, and observed 
her during the winter and the following summer, testified that, in his opinion, the 
paralysis was due to the gunshot wound; that the wound was healed when she 
left the hospital; that he was not able to say that the case was tertiary syphilis or 
how long the patient had had it. There is plenty of room for conflict upon the 
proposition whether the insured was actually afflicted with the disease, and, if so, 
whether it contributed to the paralysis, and also as to its duration; that is, whether 
the insured was so afflicted at the time of making the application for the insurance. 
These were matters for the jury under the proofs. In arriving at this conclusion, 
we have not overlooked the many decisions cited on behalf of appellant. 

[5] Whether the disease contributed to the disability complained of, or whether 
it was attributable to the gunshot, was fully submitted to the jury. By its verdict, 
these matters were resolved in favor of the plaintiff and against the contention of 
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the appellant. Its finding thereon, under the evidence, is final. The court instructed 
the jury that if the representations made by the plaintiff as to her state of health at 
the time she made application for the policy, were not true, then their falsity voided 
the policy as a matter of law. The jury was further told that, if the plaintiff, at 
the time the application was made, was infected with the disease of syphilis, then 
her representations were untrue, and the risk of loss to the insurance company was 
increased and the misrepresentations voided the policy, regardless of the intent with 
which thy were made. 

Plaintiff had some injury and consequent disability coming from her gunshot 
wound “independently and exclusively of all other causes” within the policy. The 
court charged, in effect, that the question was whether the plaintiff was diseased at 
the time of the policy. It may be that there is enough evidence to go to the jury 
on the question whether a disease, with which she was afflicted, later interrupted the 
recovery or prolonged her paralysis. The evidence was very weak, but in any event, 
there was not objection made to the submission of the one question as the only 
question in the case. At the argument defendant’s counsel said something about being 
called away by illness, perhaps of his father, and that he was not present when the 
charge was delivered, but, anyway, with evidence so slight of a contribution of 
subsequent disease, a new trial should not be granted when the ground of the 
recovery was definitely stated and no objection taken. 

Affirmed. 


INTERNATIONAL TRAVELERS’ ASS’N v. GUNTHER. (No. 7285.) 
(Court of Civil Appeals of Texas. San Antonio. Feb. 4, 1925. .Rehearing, Denied 
Feb. 25, 1925.) 

269 Southwestern Reporter, 507. 

1. INSURANCE—POLICY CONSTITUTES A CONTRACT BETWEEN IN- 

SURED AND INSURER. 
Policy of insurance constitutes a contract between insured and insurer. 


(For other cases, see Insurance, Dec. Dig. §124.) 
z eee STRICTLY CONSTRUED AGAINST IN- 
URER. : 


Insurance contract is to be strictly construed against insurer, and, if any doubts, 
must be resolved in favor of insured. 


(For other cases, see Insurance, Dec. Dig. § 146 [3].) 

4. INSURANCE—CLAUSE OF FORFEITURE IN INSURANCE CONTRACT 
CONSTRUED AGAINST FORFEITURE. 

Any clause of forfeiture in an insurance contract will be construed consistently 
with reason against forfeiture. 
(For other cases, see Insurance, Dec. Dig. § 146 [3].) 

5. INSURANCE—FORFEITURE WILL NOT BE DECLARED ON MATTERS 
ARISING FROM IMPLICATION. 

Forfeiture of rights under accident policy will not be declared on matters arising 
from implication. 
(For other cases, see Insurance, Dec. Dig. § 146 [3].) 

6. INSURANCE—CONTRACT WILL BE ENFORCED LIKE ANY OTHER 
CONTRACT ON ASCERTAINMENT OF ITS MEANING. 

On ascertainment of meaning of language and intent of parties, contract of in- 
surance will be enforced like any other contract. 
(For other cases, see Insurance, Dec. Dig. § 146 [2].) 

7. INSURANCE—POLICY OF LIFE INSURANCE PROVIDING FOR 
DOUBLE INDEMNITY IF INSURED DIED FROM ACCIDENTAL 
MEANS HELD NOT “OTHER INSURANCE” WITHIN CLAUSE IN 
ACCIDENT POLICY. 

Policy of life insurance providing for double indemnity, if insured died from 
accidental means for which an additional premium was paid, held not “other insur- 
ance covering same loss” as policy insuring against accidental death. 


(For other cases, see Insurance, Dec. Dig. § 531 [34].) 








134 The Insurance Law Journal, Vol. 65 [July, 1925 









8. INSURANCE—FIRST OBJECT OF CONSTRUCTION IS TO ASCER- 
ae OF PARTIES AND TO INTERPRET POLICY 


_ First object of construction is to ascertain intention of meaning of parties and 
to interpret policy by that intention or meaning. 


(For other cases, see Insurance, Dec. Dig. § 146 [1].) 
Appeal from District Court, Webb County; J. F. Mullally, Judge. 


Action by Eleanor L. Gunther, administratrix, against the International Travelers’ 
Association. Judgment for plaintiff, and defendant appeals. Affirmed. 

Seay, Seay, Malone & Lipscomb, of Dallas, and Mann, Neel & Mann, of 
Laredo, for appellant. ; 

S. T. Phelps and Hicks, Hicks, Dickson & Bobbitt, all of Laredo, and R. D. 
Wright, of San Antonio, for appellee. 

Fry, C. J. Eleanor Gunther, as temporary administratrix of the estate of John 
Frederick Gunther, deceased, brought this action against appellant to recover $6,000, 
alleged to bé due by reason of the accidental death of said John Frederick Gunther, 
who was insured against accident in a policy issued by appellant. No jury was 
demanded, and upon a hearing judgment was rendered in favor of appellee for 
$6,135, being the principal sum with 6 per cent. interest from February 1, 1924. 

We adopt the agreed statement of facts as the conclusions of fact of this court, | 
omitting unnecessary matter : | 

“On May 8, 1922, the defendant, International Travelers’ Association, a mutual 
assessment accident insurance home company, incorporated under chapter 5, tit. 71, 
of the Revised Statutes of Texas, issued this accident and health policy insuring 
John F. Gunther against death or injury through accidental means. At the time of 
his injury and death, as hereinafter stated, the insured had paid an annual premium 
in advance; and it will be noted that in article 3, § 1, it is provided, in substance, 
that, if the insured be entitled to indemnity for loss of life, and if the injury causing 
the loss be suffered within a year from the date when insured has paid an annual 
premium in advance, the indemnity would be $6,000 instead of the normal $5,000. 
Whatever the plaintiff is entitled to under the terms of this policy is payable to the 
insured’s administrator, as his estate is the beneficiary. 

“This policy provided in article 10, § 17, as follows: 

“*Tf the insured shall carry with another company, corporation, association, or 
society other insurance covering the same loss without giving written notice to the 
Association, then in that case the Association shall be liable for only such portion 
of the indemnity promised as the said indemnity bears to the total amount of like 
indemnity in all policies covering such loss, and for the return of such part of the 
premium paid as shall exceed the pro rata for the indemnity thus determined.’ 

“John F. Gunther was fatally injured by being thrown from an automobile in 
which he was ridjng on October 7, 1923, near Laredo, Tex., and he died as a result 
of said accident on’ the 9th day of October, 1923; he left a surviving wife as his sole 
heir, namely Eleanor L. Gunther, who shortly after his death made application and 
was appointed temporary administratrix of his estate, with authority to collect this 
claim, and she has duly qualified as such temporary administratrix. 

“The plaintiff gave to the defendant due notice of the injury and death of her 
said husband, John F. Gunther, and within reasonable time, and within the time pro- 
vided by the policy, furnished all necessary proofs of injury and death, and requested 
payment of said policy in the sum of $6,000. 

“At the time of the injury and death of Gunther, he carried an insurance policy 
for $5,000 in the Bankers’ Life Company, Des Moines, Iowa, which policy at the 
times mentioned was in good standing. It will be noted that this policy insures the 
life of Gunther against death from any cause to the extent of $5,000, but it contains 
a further provision in the rider entitled Agreement for Double Indemnity Benefit, 
under which, in the event of death from bodily injury effected solely through external, 
violent, and accidental means following within sixty (60) days after the injury, 
double indemnity shall be paid, in this instance $10,000. 

“The double: indemnity, that is $10,000, in the Bankers’ Life Company was 
promptly paid unto Eleanor L. Gunther upon proof of injury and death. 

“No notice, written or otherwise, was ever given by the insured, the beneficiary, 
or any one else unto the defendant, that John F. Gunther was carrying other insur- 
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ance of any kind with any company other than with the defendant, International 
Travelers’ Association, and defendant had no notice that other insurance was carried 
by Gunther until after his death.” 

Appellant admitted liability on the policy to the extent of $3,272.40, and, 
further, an indebtedness of $35.84 as a refund on the premium, and tendered the two 
sums into court. Appellant contends that the double indemnity provided for in 
the Bankers’ Life policy was accident insurance, and brought it within the terms 
of article 10, § 17, of the policy in regard to other insurance than that provided in 
appellant’s policy, and would reduce its liability to $3,308.34, which it tendered into 
court. 

It is admitted that no notice was given to appellant of any other insurance cover- 
ing the same loss as that covered by appellant, and if the double indemnity can be 
held to be insurance covering the same loss provided for in article 10, § 17, of 
appellant’s policy, then under the terms of that article appellant would “be liable 
for only such portion of the indemnity promised as the said indemnity bears to the 
total amount of like indemnity” in the two policies held by deceased. We have not 
discovered any Texas case directly in point on'this subject. 

[1-5] A large portion of the brief of appellant is devoted to the proposition 
that a policy of insurance, either life, accident, or fire, constitutes a contract between 
the insured and insurer. No one in this case, or in any that we remember, has con- 
tended that such policy is not a contract, and authorities and arguments are unneces- 
sary to support the proposition. However, it is a contract the contents of which 
are dictated by the insurance company, and the insured could not before accepting 
it add one word to or subtract one word from that contract. This condition of affairs 
has caused courts everywhere to hold that the contract must be strictly construed 
against the insurer, and if there be any doubt as to the construction of the con- 
tract the doubt must be resolved in favor of the insured. Forfeitures especially are 
not favored by law; and any clause of forfeiture in an insurance contract will be 
construed, in consistency with reason, against the forfeiture. The language of the 
forfeiture is prescribed, by the insurance company, and the right to a forfeiture is 
stricti juris, and will not be favored by liberal intendment and enlarged construction, ° 
and no forfeiture will be declared upon any matters arising from implication. Joyce 
Ins. vol. 1, § 220, and numerous authorities cited. That rule has met with universal 
acceptance in Texas. Goddard v. Ins. Co., 67 Tex. 71, 1 S. W. 906, 60 Am. Rep. 
1; Ins. Co. v. Gordon, 68 Tex. 148, 3 S. W. 718; Brown v. Ins. Co., 89 Tex. 590, 
35 S. W. 1060; Sullivan v. Ins. Co., 89 Tex. 665, 36 S. W. 73; Decker v. Kirlicks, 
110 Tex. 91, 216 S. W. 385; Ocean Accident Co. v. Traction Co. (Tex. Civ. App.) 
224 S. W. 212; Philadelphia Underwriters v. Moore (Tex. Com. App.) 229 S. W. 
490. 

[6] It is not open to argument that upon ascertainment of the meaning of 
the language used in the contract and the intent of the parties, the contract of insur- 
ance will be enforced like any other contract. Whenever it is ascertained what 
article 10, § 17, of the policy in this case meant this court or any other will enforce 
it as between the parties to it. 

[7] The decision of this case must turn upon construction of the words, “other 
insurance covering the same loss,” used in article 10, § 17, hereinbefore copied. There 
can be no doubt that the Bankers’ Life Company, in which deceased was insured 
in 1920, was a life insurance company and not an accident insurance company. There 
is nothing in the record indicating that it had any authority to insure against acci- 
dents, nor is there in the policy anything to show that it was endeavoring to insure 
deceased, against accidents. In the body of the policy the life of the deceased was 
insured against any kind of death, but in what is called a “rider,” attached to the 
policy it was provided that, in case he died “from bodily injury effected solely 
through external, violent, and accidental cause, * * * the Bankers’ Life Company 
agrees to pay double the amount called for in the first paragraph, page 1, of this 
policy.” An additional premium was to be paid for this double indemnity. It seems 
clear that there was not intention to insure against accident, but merely to increase 
the life insurance if the insured died in a certain way or from certain causes. If 
it had been provided that the life insurance should be doubled if the insured died 
from pneumonia or from an operation for appendicitis, it would not be contended 
that the insurance had been changed from life to health insurance, but it would be 
apparent that the life insurance company was merely binding itself to pay double 
the amount of insurance if death resulted in a certain way. 
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Deciding a case involving a question similar to the one now under discussion, 
the Supreme Court of Missouri held: 

“The mere addition of one or more features or elements in a contract of insur- 
ance on life, that may serve to give the contract or policy a particular designation in 
the business or insurance world, will not in the least divest the contract or policy 
of its chief character of insurance on life, or make the contract other than life 
insurance.” Logan v. Fidelity & Casualty Co., 146 Mo. 114, 47 S. W. 948. 

Again the Missouri Supreme Court held in Jones v.- Prudential Ins. Co., 208 
Mo. App. 679, 236 S. W. 429: 

“In deciding the character of this contract between the parties, it may be well 
to bear in mind the difference between an ordinary life policy and an accident policy. 
In an ordinary life policy the insurer contracts to pay a certain sum of money, 
when satisfactory proof is made that the insured has died. Death is the contingency 
which must happen that will create liability under the contract. Liability attaches 
under such a policy when death occurs, and the policy is in good standing irrespec- 
tive of the cause of the death, whether it be brought about by natural causes, by 
intention, or by accident; and, in the broad sense, any life insurance policy is 
accident insurance, if perchance the death is occasioned by reason of an accident. 
On the other hand, the primary contingency insured against in an accident insurance 
policy is that no accident will befall the insured under the terms of the policy and 
in such time as the policy is kept alive. * * * It may be said that in an ordinary 
life policy death is the contingency insured against, and if it be the result of an 
accident such accident is but incidental, while in the accident policy the accident is 
the thing insured against, and death is but one of the incidents or classes of injuries 
insured against.” 

We think these authorities are sufficient to show that the Bankers’ Life Com- 
pany did not insure deceased against accident, but against dedth from any cause, 
only agreeing to pay more if the death resulted from accidental causes. 

It is not contended that the regular insurance in the body of the life insurance 
contract was intended by the words “other insurance covering the same _ loss,” 
and, if it be true that the additional life insurance against a “violent and accidental 
death” was still life and not accident insurance, then there was no violation on the 
part of deceased of the clause under consideration. The construction contended for 
by appellant, we are convinced, is one never contemplated by the parties, and not 
justified by the facts. It has been so held in the case of Arneberg v. Continental 
Casualty Co., 178 Wis. 428, 190 N. W. 97, 29 A. L. R. 93, by the Supreme Court 
of Wisconsin. That court had under consideration a clause of an accident 
policy identical with the one now under consideration, and it was held: 

“The contention of appellant is that the policy issued by the Northwestern Mutual 
Life Insurance Company was for the same loss covered by the accident insurance 
policy sued upon, and that defendant is liable only for such portion of the indemnity 
promised in its policy as the said indemnity bears to the total amount of like indem- 
nity in all policies covering such loss. While both policies furnished indemnity in 
case of accidental death, they were not alike in any other provision. The North- 
western Mutual Life Insurance policy provided indemnity in case of death from what- 
ever cause. This, of course, included death by accident. It is well understood that 
death benefits are not the dominant feature of an accident insurance policy. The 
dominant feature of that kind of a policy is indemnity for loss of time resulting from 
accident. These two policies overlap only in the one contingency—accidental death. 
In no other respect are they alike, and in no other respect did they cover the same 
loss.” 

In that case the policy in the life insurance company was identical as to the 
double indemnity with the double indemnity in this case. 

The Supreme Court of Wisconsin, in addition to holding that the two over- 
lapped only as to accidental death, might have held that even without the double 
indemnity they overlapped as to accidental death, for the regular life insurance 
was against accidental death as well as death from other causes. The only effect 
of the “rider” on the life insurance policy was to double the insurance in case of 
death from a certain cause. The policy of appellant was in no sense life insurance, 
but it describes its policy as: : : 

“Full life indemnity policy, providing indemnity for bodily injuries sustained 
through accidental means and resulting in disability, or loss of life, limb, or sight, 
and loss of time from sickness, to the extent herein provided.” 





Acc. ] : International Travelers Ass’n. v. Gunther 137 


Loss of life is one seldom expected or which seldom occurs under an accident 
policy. The important and prime purpose is to insure against accident or ill health, 
not resulting in death. The life insurance policy gives indemnity against death 
alone. The two policies are radically and essentially different. When for a con- 
sideration the life insurance company agreed to pay a greater indemnity for a death 
from certain causes that did not change it into an accident insurance company. The 
life insurance policy provision as to accidental death was not “other insurance covering 
the same loss.” The life insurance policy covered death by accident without the 
rider, and it covered no more after attaching the rider. It did not before or after 
attaching the rider carry insurance against “loss resulting from injuries,” effected 
through accidental means, and it did not carry insurance against sickness. Those 
were the main items in the accident policy, and those losses were not covered in 
the life policy. As said by the Missouri court in Jones v. Insurance Co., 208 Mo. 
App. 679, 236 S. W. 429, herein cited: 

“In deciding the character of this contract between the parties, it may be well 
to bear in mind the difference between an ordinary life policy and an accident policy.” 

When this’ difference is borne in mind it is clear that the insurance carried in the 
Bankers’ Life Company is not “other insurance covering the same loss.” 

[8] The first object of construction is to ascertain the intention or meaning of 
the parties, and to interpret the contract by that intenion or meaning. The purposes 
of the two policies throw light on the intention or meaning, and it could not have 
been the intention of the parties to the accident policy to contract against life insur- 
ance as “covering the same loss,” as that not insuring against loss by injuries, sick- 
ness, or death. Such construction would make it necessary to recite in every life 
policy that it did not insure against death by accident, if the insurer desired an 
accident policy. The deceased in this instance was insured against loss by his 
accidental death without the rider, the latter did not change the nature of the life 
policy, but merely, for an increased premium, added to the indemnity if death occurred 
in a certain way. 

We conclude that the judgment should be and is affirmed. 
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FIDELITY-PHENIX FIRE INS. CO. OF NEW YORK v. QUEEN CITY 
BUS & TRANSFER CO. (No. 2307.) 


(Circuit Court of Appeals, Fourth Circuit. January 27, 1925.) 
3 Federal Reporter (2d) 784. 
1. INSURANCE—POLICY INTERPRETED AS VALID, IF POSSIBLE. 
In case of doubt, interpretation of policy which imports validity will be preferred 
to that which would make it of no effect. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—POLICY HELD TO MEAN THAT ANY MORTGAGE ON 
eas EXCEPT THAT MENTIONED IN POLICY, WOULD 


Fire policy provision that insurer would not be liable for loss to property 
incumbered by mortgage must be read with statement disclosing existing mortgage, 
and construed to mean that mortgage on insured property other than that mentioned 
in policy would avoid it. 

(For other cases, see Insurance, Dec. Dig. § 283[3].) 


3. INSURANCE—INCENDIARISM OF MORTGAGEE OWNING ONE- 
FOURTH OF CAPITAL STOCK IN MORTGAGOR CORPORATION 
HELD NOT IMPUTABLE TO MORTGAGOR. 

Mortgagee of corporate property protected by fire policies, who owned one- 
fourth of capital stock in mortgagor corporation and was its president, was not 
substantial owner of corporation and its property, and his incendiarism in destroying 
insured property was not imputable to mortgagor, so as to preclude it from recovering 
on policies, but in such case insurance would go to mortgagor, to be paid to other 
creditors and stockholders. 

(For other cases, sée Insurance, Dec. Dig. § 429.) 


4. INSURANCE—PAROL EVIDENCE OF INSURANCE AGENT’S WAIVER 
OF WARRANTY OF COST OF INSURED PROPERTY HELD IN- 
COMPETENT. 

Where policy provided that officers or agents should not have power to waive 
terms of policy, except by indorsement written thereon or attached thereto, parol 
evidence that warranty of cost of insured property was known by issuing agent not 
to be true at the time policy was issued was incompetent. 

(For other cases, see Insurance, Dec. Dig. § 385.) 


5. INSURANCE—RECOVERY ON FIRE POLICIES, VOID BECAUSE OF 
MISREPRESENTATION AS TO COST OF INSURED PROPERTY, 
HELD LIMITED TO PREMIUMS PAID, WITH INTEREST. 

Where fire policies were void because representations as to cost of insured 
property were untrue, insured’s recovery was limited to amount of premiums paid, 
with interest. 


(For other cases, see Insurance, Dec. Dig. § 198[5].) 


In Error to the District Court of the United States for the District of Maryland 
at Baltimore; Morris A. Soper, Judge. 

Action by the Queen City Bus & Transfer Company against the Fidelity-Phenix 
Fire Insurance Company of New York. Judgment for plaintiff, and defendant 
brings error. Reversed. 

Walter L. Clark, of Baltimore, Md. (Walter C. Capper, of Cumberland, Md., 
on the brief), for plaintiff in error. 

Morton P. Fisher, of Baltimore, Md. (Arch A. Young and Clarence Lippel, both 
of Cumberland, Md., on the brief), for defendant in error. 

Before Woods, Waddill, and Rose, Circuit Judges. 

Woops, Circuit Judge. The plaintiff, the Queen City Bus & Transfer Company, 
recovered judgment against Fidelity-Phenix Fire Insurance Company on six policies 
of insurance, identical in form, each covering a motor bus therein described. The 
only difference in the policies is in the description of the automobiles, the amount 
and ‘rate of insurance, and statement of actual cost of the property. It will be 
more convenient to refer to only one of the policies. The policy provides: 
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“This policy is made and accepted subject to the provisions, exclusions, condi- 
tions, and warranties set forth herein or indorsed hereon, and to all conditions printed 
on the back hereof, and upon acceptance of this policy the assured agrees that its 
terms embody all agreements then existing between himself and the company or 
any of its agents, relating to the insurance described herein, and no officer, agent, 
or other representative of this company shall have power to waive any of the terms 
of this policy unless such waiver be written upon or attached hereto; nor shall any 
privilege or permission affecting the insurance under the policy exist or be claimed 
by the assured unless so written or attached. 

“* * * This policy shall not be valid unless countersigned by a duly author- 
ized agent of the company at Cumberland, Md.” 

“Unless otherwise provided by agreement in writing added hereto, this company 
shall not be liable for loss or damage to any property insured hereunder. 

“(a) While incumbered by any lien or mortgage.” 

“The automobile described is fully paid for by the assured, and is not mort- 
gaged or otherwise incumbered except as follows: 

“Harry Lippold and R. Harry Morton.” 

* [1, 2] At the date of the policies the six automobiles were mortgaged to Lip- 
pold & Morton for $8,000. The District Court correctly held that this did not 
invalidate the policy because the mortgage appeared on the face of the policy. The 
policy must be read.as a whole, and the two provisions relating to incumbrance 
construed together. In case of doubt, that interpretation which imports validity will 
be preferred to that which would make the instrument of no effect. The two clauses, 
taken together, clearly mean that any mortgage on the property except that men- 
tioned in the policy would avoid it. Phoenix Life Insurance.Co. v. Raddin, 120 U. S. 
183, 190, 7 S. Ct. 500, 30 L. Ed. 644; McMaster v. New York Life Insurance Co., 
183 U. S. 25, 40, 22 S. Ct. 10, 46 L. Ed. 64. 

[3] Evidence was adduced tending to prove intentional burning of the insured 
property by Morton, one of the mortgagees. In view of this evidence, the defendant 
complains of the refusal of the request for the instruction that, if the mortgagee 
intentionally burned the property, the mortgagor could not recover. It is true the 
condition of the mortgage had been broken at the time of the fire, and the mort- 
gagees were therefore the legal owners. It is also true that the mortgagee required 
the mortgagor to carry insurance on the busses payable to the mortgagees as their 
interest might appear; but the mortgagor had an insurable interest, and the policy 
was not in fact made payable to the mortgagees. The mortgagee, Morton, holding 
one-fourth of the capital stock, was not the substantial owner of the mortgagor 
corporation and its property. As its president, he participated in its management, 
but he did not control it, as in Northern Assur. Co. v. Rachlin Clothes Shop (Del.) 
125 A. 184. There is no evidence that the other stockholders and officers participated 
in or sanctioned the burning. Under these facts, incendiarism of the mortgagee 
cannot be imputed to the mortgagor corporation. Kirkpatrick v. Allemannia Insur- 
ance Co., 102 App. Div. 327, 92 N. Y. S. 466; Meily Co. v. London & Lancashire 
Fire Ins. Co. (Third Circuit) 143 F. 683, 79 C. C. A. 454; Felsenthal Co. v. Northern 
Assur. Co., 284 Ill. 343, 120 N. E. 268, 270, 1 A. L. R. 602. 

We think the District Judge was right in refusing to charge, under the evidence 
adduced, that, if the mortgagee burned the property, the mortgagor could not 
recover. If the mortgagee burned the property, the insurance would go. to the 
mortgagor, to be paid to the other creditors and its stockholders. We perceive no 
foundation for the objection to the estimates of. value of the insured property. 

[4, 5] The policy also contained this provision: 

“Warranties by the Assured. 

“The assured’s occupation or business, where the subject of this insurance is 
used in connection therewith, the description of the automobile insured, the facts 
with respect to the purchase of same, the uses to which it is and will be put, and 
the place where it is usually kept, as set forth and contained in this policy, are 
statements of facts known to and warranted by the assured to be true, and this 
policy is issued by the company relying upon the truth thereof.” 

Among the warranties of the assured was the following statement: “Actual 
cost to assured, including ‘equipment, $2,800.” The actual cost of the insured auto- 
mobile was not $2,800. On the contrary, plaintiff had acquired the automobiles for 
the transfer of its entire capital stock. Counsel for the plaintiff admitted that the 
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statement as to actual cost was a warranty, and that the statement of $2,800 as 
the actual cost was untrue. Plaintiff’s reliance is on waiver and estoppel of the 
defendant, in that Barnes & Barnard, agents of the insurance company, knew that 
the consideration given for the automobile was corporate stock, and not $2,800, and 
themselves wrote into the policy $2,800 as the actual cost of the car. 

Barnes & Barnard were agents of the insurance company, authorized to solicit 
insurance, receive premiums, and countersign and issue policies. There is nothing, 
however, in the record to indicate that they had authority to waive any of the terms - 
of the policy, except by a writing attached to it as required by the provisions of 
the policy above quoted. The rule adopted in many states is that an insurance 
company cannot avail itself of provisions in its policy that it should be void if 
certain facts therein mentioned as essential to the insurance should be found not 
to exist when the policy was issued through its agent, and that the existence of 
such facts and the knowledge of the agent may be proved by parol. But the 
contrary rule laid down by the Supreme Court is that it is not competent to show 
by parol evidence that a condition stated in an insurance policy as essential to its 
validity was known by the issuing agent not to exist at the time the policy was 
issued, when the policy provided that no officer or agent should have power to waive 
any of the terms of the policy, except by indorsement written thereon or attached 
thereto. New York Life Insurance Co. v. Fletcher, 117 U. S. 519, 531, 6 S. Ct. 837, 
29 L. Ed. 934; Northern Assurance Co. v. Grand View Building Ass’n, 183 U. S. 
308, 22 S. Ct. 133, 46 L. Ed. 213; Lumber Underwriters of New York v. Rife, 237 
U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140. These decisions are controlling. 

Insurance Co. v. Wilkinson, 13 Wall. 222, 20 L. Ed. 617, and Insurance Co.. v. 
Mahone, 21 Wall, 152, 22 L. Ed. 593, relied on by plaintiff, have no application, 
because the policy contained no limitation of the authority of the agent to waive 
conditions. We are unable to escape the conclusion that there was no authorized 
waiver of the untrue statement as to the actual cost of the insured property, and 
that therefore all of the policies are invalid. The jury should have been instructed 
to find a verdict for the plaintiff for the amount of the premiums paid, with interest 
from date of payment and no more. New York Life Insurance Co. v. Fletcher, 
117 U. S. 519, 6 S. Ct. 837, 29 L. Ed. 934. 

Reversed. 


RUPERT NAT. BANK OF RUPERT v. INSURANCE CO OF NORTH AMER- 
ICA OF PHILADELPHIA. (No. 4123.) 
(Supreme Court of Idaho. March 10, 1925.) 
234 Pacific Reporter 465. 
1. EVIDENCE—PAROL EVIDENCE IS COMPETENT TO SHOW THAT 
DATE INSERTED IN WRITTEN INSTRUMENT WAS NOT DATE 
OF DELIVERY. 
It is always competent to show by parol evidence that the date inserted in a writ- 
ten instrument was not the date of delivery. 


(For other cases, see Evidence, Dec. Dig. § 414.) 
2. CONTRACTS—SHOWING INTENT TO DELIVER IS NECESSARY. 


It is essential to show an intent to deliver a written instrument, as well as the 
mere act of delivery. 


(For other cases, see Contracts, Dec. Dig. § 42.) 


Appeal from District Court, Mifidoka County; T. Bailey Lee, Judge. 

Action by the Rupert National Bank of Rupert against the Insurance Company 
of North America of Philadelphia. Judgment for defendant. Defendant appeals 
from order granting new trial. Affirmed. 

Harry M. Morey, of Spokane, Wash., and H. V. Creason, of Rupert, for appellant. 

H. A. Baker and H. B. Redford, both of Rupert, for respondent. 

Bunce, J. The appeal from the judgment in this case was dismissed because it 
appeared from the record that the undertaking on appeal was not filed within the 
statutory time. Thereafter a petition for rehearing and for reinstatement of the 
appeal was filed, in which it was conceded that the filing of the undertaking within 
the time prescribed by the statute is a jurisdictional requirement, and that the date 
of service of the notice of appeal, as incorrectly given in the transcript, misled the 
court. With the petition affidavits are submitted in which it is made to appear that 
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the actual date of service of the notice of appeal was three days later than shown 
in the transcript, which would bring the filing of the undertaking on appeal within 
the statutory time. Opposing counsel has stipulated that the record may be cor- 
rected accordingly. The appeal has therefore been reinstated, and the case is now 
for consideration on the merits. 

VaRIAN, C. This is an action to recover on an insurance policy. February 17, 
1920, appellant issued the policy sued on to one Russell Bullock covering a seven- 
passenger Studebaker automobile owned by assured. The automobile was destroyed 
by fire on February 15, 1921, and the insurance policy was subsequently assigned by 
Bullock to the respondent, who brought this action to recover for the loss. The 
cause was tried to a jury in May, 1922. At the trial respondent proved the execution 
of the policy, the destruction by fire of the automobile insured thereby, and the assign- 
ment of the policy to respondent, introducing the policy and assignment in evidence. 
The policy contains the following condition: 

“Tt is a condition of this policy that it shall be null and void: * * * (c) If the 
interest of the assured in the property be other than unconditional and sole owner- 
ship, or if the subject of this insurance be or become incumbered by any lien or mort- 
gage except as stated in warranty No. 3 or otherwise indorsed hereon.” 

Warranty No. 3 relates to the status of the automobile at the date of the policy 
and does not affect any of the questions raised by this appeal. 

Appellant at the trial introduced a chattel mortgage purporting to be signed by 
Bullock and wife, dated and acknowledged as of June 29, 1920. The proof shows 
that this mortgage had not been satisfied nor the debt thereby secured paid at the 
time of the fire; that appellant had no knowledge of the existence of the chattel 
mortgage until after the fire. The evidence also shows that the chattel mortgage 
covers certain exempt property as well as the automobile in question, and was not 
placed of record until after the date of the fire. 

After appellant had rested, respondent called Russell Bullock as a witness, and 
during the course of his examination his counsel asked him the following question: 
“When, do you know, did Mrs. Bullock sign it?” (referring to the chattel mortgage). 
Appellant’s counsel objected to the question upon the ground that it was incompetent, 
irrelevant, and immaterial, not tending to prove any of the issues in this case; that 
it was an attempt to introduce parol evidence to alter the terms of a written contract; 
and, further, that it was an attempt to introduce a conversation had between the parties 
prior to, or contemporaneous with, a written contract; that the evidence goes to the 
question of whether or not Mrs. Bullock could set aside this chattel mortgage and that 
she was not a party to this action and could not bring in any evidence to set aside 
this chattel mortgage. Further, that she would be estopped from raising any ques- 
tion. as to the validity of the deed in this proceeding. It would be collateral attack 
wholly immaterial to the issues involved. The trial court sustained appellant’s objec- 
tion, and respondent then made the following offer of proof: 

“That at the time of the execution, by Russell Bullock, of the instrument offered 
in evidence as Defendant’s Exhibit 3, the instrument showed as mortgagors the names 
of Russell Bullock and Lillian Bullock, his wife. That the. instrument was signed 
by him at that time, and it was understood and agreed between him and the First 
National Bank of Rupert, Idaho, that that instrument should not accepted by the 
bank, or treated as a mortgage, and should not be complete until Mrs. Bullock had 
joined in its execution. Furthermore, that thereafter and after the destruction of the 
automobile by fire, the notary public before whom it appears that the mortgage was 
executed, went to the home of Mrs. Bullock and there demanded that the wife 
execute the mortgage. We offer to prove, however, that before that time, and during 
the time this automobile remained intact, Mrs. Bullock had been requested by the 
bank to sign that mortgage, and she had declined to do so, and it was nevery signed 
by her until after the destruction of this property by fire. That the First National 
Bank did not treat the instrument as a completed mortgage until after the signature 
of Mrs. Bullock; and that at the time the instrument came into the possession of the 
First National Bank, of Rupert, Idaho, it showed on its face that the wife of Russell 
Bullock was named as one of the mortgagors.” 

The court sustained the objection to the offer, and appellant then moved for an 
instructed verdict, which was granted. Thereafter respondent moved for a new trial, 
which was granted, and the verdict and judgment were set aside. Appellant appeals 
from the order granting the new trial. 
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[1, 2] It is conceded that the provision in the policy relating to the title of the 
property being that of sole and unconditional ownership free from incumbrance in the 
insured is a valid provision, and that the same is a part of the New York standard 
form of fire insurance policy authorized by C. S. § 5053. Appellant contends that re- 
gardless of the understanding between Bullock and respondent bank that the chattel 
mortgage should not be “complete” until it was signed by Mrs. Bullock, it constituted 
an “incumbrance” within the meaning of the term as used in the insurance policies. 
Respondent’s offer was to show that at the time Bullock signed the chattel mortgage 
it was agreed that it would not be accepted by respondent as a mortgage and should 
not be complete until after his wife signed it. In other words, that there was to be 
no delivery of the instrument until both the parties named as mortgagors therein had 
executed it. It is true that the chattel morgage and certificate of acknowledgment 
show that it was executed on June 29, 1920, and the presumption arises that it was 
delivered and took effect on that date: but it is always competent to show by parol 
evidence that the date inserted in the instrument was not the date of delivery. Wil- 
liston on Contracts, § 210; Washburn, Real Property (4th Ed.) § 19, p. 577; Joyce 
on Insurance, vol. 3, § 2022, p. 3393. Oral evidence is admissible to show delivery 
of a deed. Whitney v. Dewey, 10 Idaho, 633, 80 P. 1117, 69 L. R. A. 572. It is essen- 
tial to show an intent to deliver as well as mere delivery. Whitney v. Dewey, supra; 
Williston on Contracts, supra. 

Appellant urges that the chattel mortgage covering the automobile in question, 
not exempt from execution, and certain other property exempt from execution, was 
complete as to Mr. Bullock who signed it and thereby created a lien upon the auto- 
mobile insured by appellant. While a mortgage covering both exempt and nonexempt 
chattels, signed by the husband alone, is good as to the nonexempt property (Bruce v. 
Frame, 39 Idaho, 29, 225 P. 1024), in the case under consideration the evidence ten- 
dered is to the effect that it was not to be deemed a mortgage by the parties thereto 
until.executed by the wife. She did not sign the chattel mortgage until after the auto- 
— was destroyed and appellant’s liability under its policy of insurance became 

xed. 

It is contended that respondent could not be permitted to show by Mr. Bullock that 
the mortgage was not in fact executed by his wife on the date of the notary’s ac- 
knowledgment, under the rule that the uncorroborated testimony of the mortgagor 
is not sufficient to overcome the certificate of acknowledgment regular on its face. 
Bruce v. Frame, supra. Respondent was not trying to show that Bullock did not 
execute or acknowledge the mortgage on the date of the notary’s certificate. The 
purpose was to show that the mortgage was not executed, acknowledged, or deliv- 
ered by Mrs. Bullock on the date recited in the notary’s certificate. The vital ques- 
tion to be determined was: When was the mortgage delivered, and when did it be- 
come a lien or an “incumbrance”? ~ This objection goes to the sufficiency of the evi- 
dence, and it is for the court to determine whether the evidence of the mortgagor is 
corroborated. The evidence is clearly admissible and should have been received. 

There is no error in the record. I recommend that the order setting aside the 
verdict and granting a new trial herein be affirmed. 

William A. Lee, C. J., and Wm. E. Lee, Budge, and Givens, JJ., concur. 

Per Curiam. The foregoing opinion is hereby adopted as the opinion of the 


court. The order setting aside the verdict and granting a new trial is affirmed. Costs 
awarded to respondent. 


CAMPBELL v. NATIONAL FIRE rai CO. OF HARTFORD, CONN. 
(No. 1 a 
(St. Louis Court of Appeals. Missouri. Oct. 7, 1924. Rehearing Denied Dec. 31, 1924.) 
269 Southwestern Reporter 645. 

1. INSURANCE—JURY’S REFUSAL TO BELIEVE TESTIMONY OF WIT- 
NESS SHOWN TO BE OF BAD REPUTATION AND AUTOMOBILE 
THIEF HELD INSUFFICIENT TO SHOW PASSION, PREJUDICE, 
OR MISCONDUCT. 

That jury, in action on automobile theft insurance policy, refused to believe 
testimony of witness of bad reputation shown to belong to gang of automobiles 
thieves, to effect that he had an agreement with insured for theft of car involved, 
held insufficient to convict it of passion, prejudice, or misconduct. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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2. INSURANCE—CLAIM UNDER AUTOMOBILE THEFT INSURANCE 
POLICY FOR AMOUNT IN EXCESS OF VALUE OF NEW CAR HELD 
NOT TO ESTABLISH ATTEMPTED FRAUD, AVOIDING POLICY. 


That insured made claim for $3,500 for loss of automobile held insufficient to 
establish attempted fraud as matter of law on his part, avoiding policy, where 
evidence that purchase price of new car was $2,975 was not conclusive and did not 
show insured’s knowledge thereof. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


3. INSURANCE—PROVISION AS TO MAKING OF PROOF OF LOSS HELD 
WAIVED. 


Insurer’s investigation of loss, request for affidavit of ownership, and power of 
attorney to get possession and request for meeting with insured, and its considera- 
tion of offer of settlement by insured, after tardy receipt of proof of loss, held 
waiver of provision of policy requiring proof of loss within 60 days, which inured 
to benefit of insured’s assignee, though assignment was made before such negotia- 
tions and insured not shown to have acted as assignee’s agent. 


(For other cases, see Insurance, Dec. Dig. § 558[1].) 


4. INSURANCE—WAIVER HELD NOT PREVENTED BY LACK OF 

KNOWLEDGE OF UNRELATED MATTERS. 

Where insurer at time of certain acts had full knowledge of tardy filing of 
proof of loss, waiver held not prevented by insurer’s lack of knowledge of alleged 
conspiracy and of assignment by insured; such matters being unrelated to matter 
of waiver. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

5. INSURANCE—EVIDENCE HELD TO SUPPORT HYPOTHESIS OF 

INSTRUCTION. , 

Letter written by insurer’s adjuster advising insured that he was awaiting his 
arrival to take up subject held sufficient to support hypothesis of instruction that 
adjuster had requested insured to meet him. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 


8. INSURANCE—RECOVERY ON AUTOMOBILE THEFT INSURANCE 
POLICY HELD NOT DEFEATED BY ABSENCE OF REQUEST FOR 
ARBITRATION. 

Though insurer under automobile theft insurance policy never accepted insured’s 
offer of settlement, where it never declined to agree to the amount stated and never 
fixed any amount itself, fact that neither insured nor an assignee consented to or 
requested appointment of appraiser to determine amount of loss in accordance with 
policy provision did not defeat recovery. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

9. INSURANCE—APPRAISAL CLAUSE DOES NOT BECOME OPERATIVE 
EXCEPT ON DISAGREEMENT AS TO AMOUNT OF LOSS. 

Appraisal clause of insurance policy does not become operative merely on 
failure of parties to agree on adjustment, in absence of disagreement as to amount 
of loss. 

(For other cases, see Insurance, Dec. Dig. § 567.) 


10. INSURANCE—IMPOSITION OF PENALTY FOR VEXATIOUS RE- 

FUSAL TO PAY LOSS HELD UNWARRANTED. 

Where evidence of attempt to defraud insurer by excessive claim and of con- 
spiracy for theft of car was sufficient to entitle insurer to have such matters litigated, 
imposition of statutory penalty for vexatious refusal to pay loss was unwarranted. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Audrain County; Ernest S. Gantt, Judge. 

“Not to be officially published.” 

Action by Andrew Campbell against the National Fire Insurance Company of 
Hartford, Conn. Judgment for plaintiff, and defendant appeals. Judgment affirmed 
on condition that remittitur be filed; otherwise reversed and remanded. 

Leahy, Saunders & Walther, of St. Louis, A. C. Whitson, of Mexico, and 
L. Frank Ottofy, of St. Louis, for appellant. 

Fry & Fry, of Mexico, for respondent. 
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Sutton, C. This is an action on a theft insurance policy issued to Peyton 
Campbell, insuring his 1920 Cole Eight seven-passenger touring car to an amount 
not exceeding $3,650. The policy was issued July 30, 1920, by the defendant’s agent 
at Mexico, Mo., where the insured then resided. The car was purchased new by 
the insured from the Cole Motor Company in St. Louis for $3,650, and the policy 
sued on was issued immediately after the purchase of the car. The insured after- 
wards removed to Memphis, Mo., where he engaged in business. 

The evidence for plaintiff tends to show that on June 18, 1921, accompanied by 
his wife, insured drove the car to Rolla, Mo., arriving there about 4:30 in the 
afternoon; that about 9:30 o'clock that night he parked the car in front of the 
Baltimore Hotel, at which hotel he and his wife spent the night; that he saw the 
car again about 11:30 while he was sitting on the porch of the hotel with his wife; 
and that afterwards during the night the car was stolen. 

The insured promptly gave defendant notice of the loss, and the claim was 
referred by defendant to the Western Adjustment & Inspection Company of St. 
Louis for adjustment. On August 19th the insured made up a proof of loss and 
forwarded it to the defendant by registered mail. The proof of loss was accompanied 
by a letter in which the insured claimed $3,500 in settlement of his loss. On Sep- 
tember 29th the insured assigned his cause of action under the policy to the plaintiff. 
On September 13th the adjustment company wrote the insured, informing him of 
the receipt of information that his Cole Eight was in the possession of the chief 
of police of Billings, Mont., and requesting the insured to assist in every way 
possible in its recovery. On September 20th a representative of the adjustment 
company called to see the insured about the adjustment of his loss. On October 
26th the adjustment company, by letter of that date, advised the insured that under 
the terms of the policy it was his duty to cooperate with the company in the 
recovery of the stolen car, requested the insured to execute and return to the 
company the papers inclosed with the letter, to wit, a power of attorney authorizing 
the company’s representative at Billings to take over the car, and an affidavit of 
ownership and authorization to institute suit to gain possession of the car, and 
warned the insured that if he did not cooperate with the company he would violate 
the terms and conditions of the policy, and that he, and not the company, would be 
the loser thereby. The papers inclosed to the insured with this letter reached the 
insured at Enid, Okl., where he then resided, and were executed by him and returned 
to the adjustment company at St. Louis on November 16th. The automobile was 
held at Billings, Mont., under directions of the adjustment company until August, 
1922, when it was brought back to Missouri by a representative of defendant. It 
was never returned or tendered to be returned to the insured. On December 14th an 
adjuster representing the adjustment company, replying to a letter from the insured’s 
attorneys who were also attorneys for plaintiff, inquiring as to when an adjustment 
of the loss would be made, advised that he was awaiting the arrival of the insured 
to take up this subject. In January, 1922, the insured went to St. Louis and called 
at the office of the adjustment company and talked over with the adjuster the matter 
of the adjustment and settlement of the loss. The adjuster told the insured that he 
was asking too much; that the amount he was asking was more than the car was 
worth. The insured then proposed to settle the loss for $2,500. The adjuster promised 
to submit the insured’s proposition to the Chicago office of the defendant, and it 
was arranged that the insured would call the adjuster from Kansas City and let him 
know where the insured could be reached, and that the adjuster would then advise 
insured as to what the Chicago office would do about the adjustment. The insured 
went to Kansas City, and on January 5th, being unable to reach the adjuster in St. 
Louis by telephone, wired him from Kansas City, requesting him to wire his 
intentions relative to the adjustment of the loss to the insured to Enid, Okl. The 
adjuster never advised the insured what would be done about the adjustment of 
his claim, and on January 12th the insured wrote the adjuster from Enid, Okl., 
that unless he had a definite answer concerning the adjustment by Januaryl4th suit 
would be brought. The adjuster did not answer, and on January 27th this suit 
was brought. ; 

The cause was tried to a jury. There was a verdict for plaintiff for the sum 
of $2,993 including interest, and for the further sum of $300 as attorney’s fees, and 
judgment was given accordingly. From this judgment the defendant appeals. 

The. defendant charged that the insured entered into a conspiracy with one 
Charles H. Anderson and procured the said Anderson to take the insured’s automo- 
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bile from Rolla and to dispose of it so as to enable the insured to make claim as 
for theft of the automobile and thereby defraud the defendant out of the amount 
of the insurance thereon. And the defendant now insists that the verdict of the 
jury is so contrary to the weight of the evidence upon this issue as to show passion, 
prejudice, and gross misconduct on the part of the jury, and that this court ought, 
therefore, to set the verdict aside. 

To sustain this insistence defendant relies chiefly upon the testimony of 
Charles H. Anderson, produced as a witness on its behalf. Anderson testified that 
on the 16th, 17th, or 18th of June, 1921, he had a talk with the insured at Memphis, 
Mo., and that it was arranged between them that the insured should drive the car 
to Rolla and park it in front of the Baltimore Hotel, and ‘that Anderson should 
take the car and get away with it, so as to enable insured to collect the insurance 
on the car; that pursuant to this arrangement Anderson took the car on the night 
on the 18th of June from in front of the hotel, drove it to Kansas City, left it 
there about three weeks, and then drove it to Billings, Mont., where he traded it off 
for a Saxon Sedan. 

The insured denied that he had ever entered into any arrangement with 
Anderson, or that he had ever had any conversation with him at Memphis or any 
other place about taking the car from Rolla or from any other place. 

It was shown that Anderson bore a bad reputation for truth and veracity in 
the community where he resided, and that he belonged to a gang of automobile 
thieves who had been operating in Scotland county for some time. It was further 
shown that he was arrested at Hannibal, Mo., by a sergeant detective of St. Louis, 
about a week before the trial of the case, and was taken by the detective to St. 
Louis and there incarcerated in jail; that while there in jail he confessed to the 
detective that he had taken the insured’s car and disposed of it pursuant to an 
arrangement with the insured to defraud the company of the insurance on the policy, 
and that at the instance of the detective he signed an affidavit stating the details of 
the transaction; that thereupon he was taken by the detective to the office of 
defendant’s attorneys to be interviewed; and that he was then released from im- 
prisonment and subpoenaed to appear at the trial of this case as a witness on behalf 
of the defendant, and no criminal charge was preferred against him. 

[1] Though Anderson’s testimony relating to the alleged conspiracy to defraud 
defendant was not without some corroboration, yet in view of the character of the 
witness as disclosed by the evidence, and the motive he had to give false testimony 
springing from a natural desire to escape prosecution and punishment for stealing 
the insured’s automobile, the jury ought not to be convicted of passion, prejudice, or 
misconduct for declining to accept his version of the transaction. 

[2] The policy provides that it shall be void if the insured shall make any 
attempt to defraud defendant either before or after a loss, and defendant insists 
that the insured was conclusively convicted of attempting to defraud the defendant, 
for that by his letter of August 19, 1921, he claimed $3,500 in payment of his loss 
when he knew that a new car of the kind stolen could have been purchased for 
$2,795, and that the court should have so declared as a matter of law. There is no 
evidence that insured knew that a new car could have been purchased for $2,795. 
In fact, the evidence is far from conclusive that such a car could have been purchased 
for that sum at the time the insured’s car was stolen. The issue was clearly for 
the jury. They resolved it against the defendant, and that is an end of the matter. 
State ex rel. v. Farrington, 272 Mo. 157, loc. cit. 162, 197 S. W. 912; City of 
Charleston v. Coker, 195 Mo. App. 159, loc. cit. 170, 184 S. W. 1181; Hall v. Western 
Underwriters’ Ass’n, 106 Mo. App. 476, loc. cit. 478, 81 S. W. 227; Schulter v. 
Merchants’ Mutual Ins. Co., 62 Mo. 236, loc. cit. 238; Marion v. Great Republic 
Ins. Co., 35 Mo. 148. 

[3] It is provided in the policy that a failure on the part of the insured to make 
proof of loss within 60 days after the date of loss shall render his claim for such 
loss null and void. The insured failed to make proof of loss within 60 days after 
the date of the loss, and such failure is set up as a defense to this action. 

Concerning this defense the court instructed the jury at the instance of the 
plaintiff that if the insured on or about August 19, 1921, furnished proof of loss of 
his automobile by theft to defendant, and after receipt of such proof of loss the 
defendant by its adjuster proceeded to investigate the loss, and in November, 1921, 
requested the insured to furnish the adjuster an affidavit of insured’s ownership of 
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the automobile and a power of attorney to get possession of the automobile, and 
the insured furnished the same, and the adjuster requested the insured to meet him 
in St. Louis in January, 1922, and the insured did meet the adjuster at said time 
and place and they talked over the matter of the adjustment of the loss, and an offer 
of settlement was made by insured, and the adjuster took the offer under consideration 
‘and promised to submit the same to the defendant, then the defendant by such acts 
waived the timely furnishing of the proof of loss. 

The giving of this instruction is assigned as reversible error. It is argued that 
the acts upon which the instruction predicates a waiver transpired after the insured 
had assigned his claim under the policy to the plaintiff, and that since it was not 
shown that the insured was the agent for the plaintiff, he no longer had any 
interest in the adjustment of the claim, and that the transactions which took place 
between the defendant’s adjuster and the insured as hypothesized in the instruction 
could not properly be made a predicate of the waiver pronounced by the instruction. 
The argument is not well founded. It cannot be said that the insured after the 
assignment of his claim against the defendant under its policy was so devoid of 
interest and responsibility in the matter of the adjustment and recovery of the 
claim that, in his efforts to comply with the requirements of the policy so as to 
preserve the cause of action thereunder as a valid subsisting demand against the 
defendant, and in his efforts to procure an adjustment of the loss, he was acting 
purely as a stranger or volunteer. It is clear that the acts hypothesized in the 
instruction were amply sufficient for the predicate of a waiver as between the 
defendant and the insured, and it is equally clear that such waiver inured to the 
benefit of the insured’s assignee. 5 Corpus Juris, 968; 2 R. C. L. 626; 33 Corpus 
Juris, 23. 

{4] It is further urged that waiver is founded upon full knowledge of the facts, 
and that the instruction is erroneous in that it fails to hypothesize knowledge on the 
part of the defendant of the assignment by the insured of his claim under the policy 
and of the alleged conspiracy between the insured and Anderson to defraud the 
defendant. The point is not well taken. That the proof of loss furnished by the 
insured to the defendant disclosed on its face that it was not furnished within 60 
days after the loss is conceded. Therefore the subsequent acts of defendant were 
done with full knowledge of the fact that the insured had violated the provision of 
the policy requiring proof of loss to be furnished within 60 days after the loss. 
Knowledge of no other fact was essential to the waiver predicated on such acts. 
Neither the assignment of the insured’s claim under the policy, nor the alleged 
conspiracy between the insured and Anderson, could have in any way affected the 
defense the defendant was entitled to make on account of the failure of the insured 
to furnish proof of loss within the time required by the policy, and it was not 
essential to the waiver of such defense that the defendant had knowledge of such 
assignment or of such alleged conspiracy. It was only essential that it had knowl- 
edge of that which it is held to have waived. 32 Cyc. 1321. That it had such knowl- 
edge is conceded. 

{5] It is further insisted that there is not a word of evidence in the record to 
support the hypothesis of the instruction that the defendant’s adjuster requested the 
insured to meet him in St. Louis and that the instruction is on this ground erroneous. 
Evidently the adjuster’s letter of December 14, 1921, to the insured’s attorneys, 
relating to the adjustment of the loss, has been overlooked, wherein the adjuster 
advised that he was awaiting the arrival of the insured to take up this subject. 

[6] The court gave to the jury at the request of the plaintiff the following 
instruction : 

“The court instructs the jury that a policy of theft insurance upon an automobile 
is indemnity insurance, requiring the insurance company to make the insured whole 
in case of loss under the policy, and if you find from the evidence that Peyton 
Campbell lost his car by theft, and he did not conspire with the party who stole 
said car in the theft of said car, and you find for the plaintiff herein, then you 
should return a verdict for plaintiff for the fair market value of said car. in the 
condition it was at the time it was stolen.” 

[7] It is urged that this instruction is erroneous because the policy does not 
require the defendant to “make the insured whole” in case of loss, but only requires 
payment of the “actual cash value” of the automobile at the time of its: loss. It 
is clear that this criticism of the instruction is not well founded. Though the 
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instruction told the jury that the policy required the defendant to make the insured 
whole in case of loss, it also told them that if they found for the plaintiff their 
verdict should be for the fair market value of the car at the time it was stolen, 
and the jury must have understood, what the instruction in effect told them, that 
a verdict for the market value of the car would make the insured whole. It is 
argued that the jury might well have concluded that the insured could be made whole 
only by a verdict for $3,650, the amount which he paid for the car as shown by 
the evidence. The amount of the verdict returned, however, demonstrates that the 
jury did not so conclude, for the amount was well within the market value of the 
car as shown by the plaintiff’s evidence. It is further insisted that the instruction 
is erroneous because it purports to cover the whole case and to direct a finding for 
the plaintiff and ignores the defense that the insured failed to furnish proof of 
loss within the time required by the policy and the defense that the insured attempted 
to defraud the defendant after the loss of the car by making claim for more than 
the car was worth. It will be observed, however, that the instruction does not direct 
a finding for the plaintiff, but hypothesizes such finding, and thereupon advises the 
jury as to the measure of damages they should award plaintiff. Moreover, the 
defenses referred to were fully covered by other instructions given, and in view of 
this, it is manifest that reversible error could not be predicated upon the giving of 
the instruction criticised, though it were subject to the criticism made against it. 
Hill v. Johnson (Mo. App.) 249 S. W. 138, loc. cit. 140. 

[8] The defendant assigns error upon the refusal of the court to instruct the 
jury that if neither the plaintiff nor the insured at any time consented to or re- 
quested the appointment of appraisers to determine the amount of the loss, or 
afforded the defendant an opportunity so to do, the plaintiff was not entitled to 
recover. The instruction is based upon the following provisions of the policy: 

“In the event of disagreement as to the amount of loss or damage, the Same 
must be determined by competent and disinterested appraisers before recovery can 
be had hereunder. The assured and this company shall each select one, and the two 
so chosen shall then select a competent and disinterested umpire. Thereafter the 
appraisers together shall estimate and appraise the loss or damage, stating separately 
sound value and damage, and failing to agree shafl submit their differences to the 
umpire; and the award in writing of any two shall determine the amount of such 
loss or damage.” 

[9] There was no evidence to show a disagreement between the insured and 
the defendant regarding the amount of the loss or damage such as to bring into 
operation this provision of the policy. No sum or figure was ever designated by 
the defendant as the amount of loss or damage to which it was willing to agree, or 
to which it asked the insured to agree. The insured designated an amount for which 
he proposed to settle his claim under the policy, but he was never- informed by 
the defendant whether or not it declined to agree to this sum as the correct amount 
of the loss or damage. It is true that defendant did not accept, or indicate to the 
insured, or to his attorneys, its acceptance of his proposition to settle at the figure ° 
designated by him; but it is equally true that the defendant never at any time 
indicated to the insured or to his attorneys that it disagreed with the insured as 
to the amount of loss or damage as designated by him. There was no intimation 
or suggestion by the defendant to the insured or to his attorneys whether its failure 
to accept the insured’s proposition of settlement was on account of a disagreement 
with the insured as to the amount of his loss, or on account of an insistence upon 
defenses going to defeat all liability. The appraisal clause of an insurance policy, 
such as this, does not become operative merely because of the failure of the insurer 
and the insured to agree upon an adjustment and settlement of the loss; there 
must be a disagreement between them as to the amount of the loss. Murphy v. 
Northern British & Merc. Co., 61 Mo. App. 323, loc. cit. 329; Dautel v. Pennsylvania 
Fire Ins. Co., 65 Mo. App. 44. loc. cit. 50; Fowble v. Phenix Ins. Co., 106 Mo. 
App. 527, loc. cit. 529; 81 S. W. 485; Murphy v. North British & Mercantile Ins. 
Co., 70 Mo. App. 78, loc. cit. 86; Exchange Bank v. Thuringia Ins. Co., 109 Mo. 
App. 654, loc. cit. 661, 83 S. W. 534; Dworkin v. Caledonian Ins. Co., 285 Mo. 342, 
loc. cit, 355; 226 S. W. 846. Besides the instruction does not hypothesize a dis- 
agreement between the parties as to the amount of the loss, but assumes such dis- 
agreement. The instruction was properly refused. d * 

[10] The sufficiency of the evidence to authorize the imposition of the statutory 
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penalty for vexatious refusal to pay the loss is questioned. There was substantial 
evidence to support the defense of a conspiracy between the insured and Anderson 
to defraud the defendant out of the insurance covering the automobile. There was 
also substantial evidence to support the defense that the insured intended to defraud 
the defendant by demanding a much larger sum in settlement of his loss than 
the evidence shows his actual loss to be. The jury might well have found for the 
defendant upon either of these defenses. Under the authorities there can be no 
question that the defendant was entitled to litigate these issues without being 
penalized therefor. Aufrichtig v. Columbia National Life Ins. Co., 298 Mo. 1, 
loc. cit. 16, 249 S. W. 912, loc. cit. 917; Berryman v. Southern Surety Co., 285 Mo. 
379, loc. cit. 397, 227, S. W. 96; Non-Royalty Shoe Co. v. Phcenix Assur. Co., 277 
Mo. 399, loc. cit. 420, 210 S. W. 37; Ward v. Concordia Fire Ins. Co., 211 Mo. 
App. 576, 244 S. W. 959; Agee v. Employers’ Liability Assur. Corp., 213 Mo. App. 
693, 253 S. W. 46; Kahn v. London Assur. Corp., 187 Mo. App. 216, 173 S. W. 
695; La Font v. Home Ins. Co., 193 Mo. App. 543; loc. cit. 554, 182 S. W. 1029; 
Glover v. Liverpool & London & Globe Ins. Co., 193 Mo. App. 489, loc. cit. 492, 
186 S. W. 583. 

In the Aufrichtig Case, which was an action upon an accident insurance policy, 
our Supreme Court said: 

“In the case before us there was the single issue of fact whether or not the 
self-destruction of deceased was done while sane or while insane. The record of 
evidence discloses no bad faith in contending that deceased was sane at the time. 
It will not do to say that insurance companies, acting in good faith, may not con- 
test either an issue of fact or an issue of law, without subjecting itself to the penalties 
of the statute. * * * There is enough in this record to justify the holding that 
the defense. was made in good faith upon this single question of fact. * * * 
Had the jury found that deceased was sane at the time of his self-destruction, such 
finding would not have been without some substantial evidence to support it. In such 
a case we should not denounce the defendant as acting in bad faith in interposing 
the defense, and trying the case.” 

We can see no distinction in principle between the Aufrichtig Case and the 
case at bar. 

A number of other assignments of error relating to the rulings of the court 
upon the instructions and the admission of evidence are insisted upon for a reversal 
of the judgment below. We have considered them all and find no merit in them. 
A discussion of them here would not be justified. 

The Commissioner recommends that the judgment of the circuit court be 
affirmed, if the plaintiff will within 10 days remit, as of the date of the judgment, 
$300, the amount awarded by the jury for attorneys’ fees; otherwise that the judg- 
ment be reversed and the cause remanded. 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion 
of the court. 

It is accordingly ordered that the judgment of the circuit court be affirmed, if the 
plaintiff will within 10 days remit, as of the date of the judgment, $300, the amount 
awarded by the jury for attorneys’ fees; otherwise that the judgment be reversed 
and the cause remanded. 

Allen, P. J., and Becker and Daues, JJ., concur. : 

On Motion for Rehearing. ‘ 

Surron, C. On motion for rehearing, defendant complains that certain points 
raised by the defendant were ignored in the opinion except with the remark that 
there is no merit in them, and says that the points ignored are controlling and would 
have required the court to reverse the cause if the points had been considered. We 
will now examine these points seriatim. 

[11] 1. It is insisted that the court erred in admitting the testimony of the 
plaintiff’s witnesses Haskell, Paul, Holt and Harvur, regarding the value of the 
automobile at the time of the loss, because they were not qualified to testify as to 
such value. These witnesses all testify that they were engaged in the garage and 
automobile business and in the buying and selling of automobiles, and had been so 
engaged for a number of years; that they were acquainted with the plaintiff’s auto- 
mobile knew its condition, and that they were familiar with the market value of 
automobiles such as plaintiff’s at the time plaintiff’s automobile was stolen. The 
defendant objected in the court below to the testimony of witness Haskell as to the 
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value of plaintiff’s car on the general ground that the witness was not qualified, and 
on the further ground that the loss occurred in June and the last time the witness 
saw the car was in the spring of that year, and that this was too remote. The only 
objection to the testimony of witness Paul was a motion to strike it out because 
incompetent. What objection was made to the testimony of witness Holt the record 
does not show. It merely recites that the witness was permitted to testify as to 
the value of the car over the objections and exceptions of defendants’ counsel. The 
only objection made to the testimony of witness Harvur was because the witness 
testified that the only sale he knew about was the sale of a Cadillac in the spring of 
1922, whereas the loss occurred in June, 1921. Concerning the objection that the 
witness Haskell was not qualified to give an opinion becayse he had not seen the 
plaintiff’s car since the spring of 1921, it suffices to say that the evidence tends to 
show that there had been no material change in the condition of the car subsequent 
to the time witness last saw the car and prior to the date of the loss. Concerning 
the objection made to the testimony of witness Harvur, it suffices to say that the 
witness did not testify that the only sale he knew about was the sale of a Cadillac 
in the spring of 1922, but his testimony was to the contrary. This disposes of the 
specific objections made to the qualifications of the witnesses. Counsel did not point 
out to the court below, nor do they suggest to this court, in which other particulars 
they regard the witnesses as lacking in qualifications. We are unable to perceive 
any error in the rulings of the court below upon this testimony. 

[12] 2. It is insisted that the court erred in refusing to permit the defendant’s 
adjuster, testifying for defendant, to answer the following questions: 

“Why was it that you didn’t adjust this loss? 

“What information did you have which led you to have nothing further to do 
with its adjustment? , 

“Why didn’t you go to Billings, Mont., earlier than last August to get the car?” 

The defendant made no proffer to show what he expected to prove by the witness 
or what his answers would be. For this cause, if for no other, the court may not 
be convicted of error for having declined to hear answers to these questions. 

[13] 3. Defendant also insists that the court erred in excluding evidence to the 
effect that a new Cole Eight car like the one lost could have been purchased in 
June, 1921, for $2,700. The record does not disclose that any evidence to this effect 
was excluded. It does disclose the exclusion of evidence to the effect that right 
after June, 1921, the price of new cars like the plaintiff’s had dropped so that such 
a new car could have been purchased for $2,700. We are unable to see how evidence 
of a drop in the price of new cars the month after the plaintiff’s loss could have 
been material. 

4. Error is assigned upon the giving of plaintiff’s instruction No. 6. This in- 
struction is upon the issue raised by defendant’s answer of fraud on the part of the 
plaintiff in making an excessive claim against the defendant. The only criticism 
made against this instruction is that this issue of fraud should have been submitted 
to the jury, but that the court should have declared as a matter of law that the 
plaintiff was shown to be guilty of such fraud in the particular mentioned as to 
defeat his right of recovery. What we have said in the opinion necessarily disposes 
of this criticism adversely to the defendant. 

[14] 5. Defendant assigns error upon the refusal of its instruction No. 20, re- 
lating to the burden of proof and weight of the evidence on the issue of fraud on 
the part of plaintiff in procuring the car to be taken by Campbell. The defendant 
requested twenty elaborate instructions. The court gave eleven of these, and re- 
fused the rest. The matter contained in instruction No. 20 was substantially covered 
by the instructions given. 

The Commissioner recommends that the motion for rehearing be overruled. 

Per CurtAM. The foregoing opinion of Sutton, C., is adopted as the opinion 
of the court. 

Appellant’s motion for rehearing is accordingly overruled. 

Allen, P. J., and Becker and Daues, JJ., concur. 
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MIDLAND MOTOR CO. v. NORWICH UNION FIRE INS. SOC., Lrmrrep, 
ET AL. (No. 5561. 
(Supreme Court of Montana. March 23, 1925.) 
234 Pacific Reporter, 482. 
1, INSURANCE—CONFISCATION OF AUTOMOBILE IN JANUARY, 1921, 
* HELD TO HAVE BEEN UNDER NATIONAL PROHIBITION ACT. 
Since in January, 1921, no authority existed under Rev. St. U. S. § 3450 (U. S. 
Comp. St. § 6352), for confiscation of automobile illegally engaged in liquor traffic, 
confiscation at that time was under National Prohibition Act, tit. 2 § 26 (Comp. 
St. Ann. Supp. 1923, § 10138%4mm) Supplemental Prohibition Act, § 5 (Comp. 
St. Ann. Supp. 1923, § 101384éc), re-enacting -all laws in force when National 
Prohibition Act became effective, not being enacted until November 23, 1921. 
(For other cases, see Insurance, Dec. Dig. § 424.) 


2. INSURANCE — POLICY INSURING VENDOR OF AUTOMOBILE 
AGAINST ITS CONFISCATION FOR VIOLATION OF PROHIBITION 
ACT NOT VOID AS AGAINST PUBLIC POLICY. 

Policy insuring vendor of automobile against its confiscation for violation of 

National Prohibition Act is not void and unenforceable as against public policy. 
(For other cases, see Insurance, Dec. Dig. §139.) 


3. INSURANCE—INSURER’S RECOGNITION OF LIABILITY ON POLICY 
ore WAIVER OF NOTICE OF CONFISCATION AND PROOF OF 
LOSS. 

Where insurer was engaged in investigating facts surrounding confiscation of 
automobile for violation of Prohibition Law for year and a half, during which time 
it admitted liability on policy, it waived right to raise question as to sufficiency 
of insured’s notice of confiscation and proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 558 [6].) 


4. INSURANCE—INFORMATION ACQUIRED BY AGENT WRITING 
POLICY IS IMPUTABLE TO INSURER. 
Information concerning subject of insurance, which agent writing policy acquired 
in connection therewith, was imputable to insurer. 


(For other cases, see Insurance, Dec. Dig. §378 [3].) 


5. INSURANCE — WHEN INSURER ESTOPPED FROM ASSERTING 

BREACH OF CONDITION OF POLICY, STATED. 

When insurer at time of issuance of policy had knowledge of existing facts, 
which, if insisted on, would invalidate contract from inception, such knowledge 
constituted waiver of conditions in policy inconsistent with known facts, and insurer 
is estopped from asserting breach of such conditions. 

(For other cases, see Insurance, Dec. Dig. § 389 [1].) 


7. —INSURANCE—INSURER ESTOPPED FROM URGING AS DEFENSE 
ALLEGED FALSE REPRESENTATIONS AS TO MODEL OF AUTOMO- 
BILE INSURED. 

Where insurer’s agent was informed at time of writing policy of fact rela- 
tive to year model of automobile and that it had previously been sold and despite 
such knowledge, insurer elected to consider it new automobile, it was estopped from 
urging alleged false representations as defense. 


(For other cases, see Insurance, Dec. Dig. § 389 [1].) 


Appeal from District Court, Yellowstone County; Robert C. Strong, Judge. 
Action by the Midland Motor Company against the Norwich Union Fire Insur- 
ance Society, Limited, and another. Judgment for plaintiff, and defendants appeal. 
Affirmed. 
Brice Toole and T. J. Davis, both of Butte, for appellants. 
Grimstad & Brown, of Billings, and Gunn, Rasch & Hall, of Helena, for respon- 
dent. 
John S. Coke, of Portland, Ore., and T. A. Mapes, of Helena, amici curiz. _ 
Srark, J. On November 25, 1920, Charles R. Ross purchased from the plaintiff 
one Cole Aero Eight seven-passenger touring car for the sum of $3,650, under a 
conditional sale contract by which the title to the automobile remained in the vendor 
‘as security for an unpaid balance of the purchase price, amounting to $2,433.30. 
On the same day the defendants, in consideration of a premium of $36.30, issued 
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to the purchaser, Ross, their policy No. 25044 for $3,300, insuring said automobile 
against loss from fire, theft, or robbery, or damages sustained in transportation. In 
this policy the automobile is described as a new 1920 model, seven-passenger tour- 
ing car. For an additional premium of $5, by an indorsement on the policy, defen- 
dants insured the plaintiff against all direct loss or damage which it might sustain by 
reason of the fraudulent concealment or disposal of the automobile by the vendee, 
Ross, and in consideration of a further premum of $2 attached to said policy a 
confiscation clause, by which it further insured the plaintiff against all direct loss 
or damage which it might sustain “caused by the confiscation of said automobile by 
reason of the violation (otherwise than by the said vendor) of the provisions of 
the ‘National Prohibition Act,’ or other laws of the United States relating to the 
transportation of intoxicating liquors or other articles subject to restricted sale, not 
exceeding the amount named in the said policy, nor the actual cash value of the said 
automobile at the time of the said confiscation, nor exceeding two-thirds (34) of the 
contract price thereof, and in no event to exceed the amount of. the unpaid install- 
ments of the purchase price of said automobile, exclusive of any interest thereon.” 

Claiming that after the issuance of this policy, and while it was in full force, 
the automobile described therein was taken from the possession of the vendee, Ross, 
confiscated, and ordered sold for a violation of the laws of the United States of 
America relating to transportation of liquors, and that thereby the defendants had 
become liable to it for the sum of $2,433.30, which they had refused to pay, the 
plaintiff brought this action to recover judgment against them for that amount. 
A copy of the insurance policy with the indorsements is attached to and made a 
part of the complaint. 

After a general demurrer to the complaint had been overruled, the defendants 
filed their answer, in which they admitted the purchase of the automobile by Ross 
in the manner and under the conditions above recited, and also the issuance of the 
policy of insurance together with the above-mentioned indorsements. They also 
admitted that after the issuance of the policy the automobile was taken from the 
possession of Ross, and in due time, in the manner provided by law, by order of 
the District Court of the United States for the District of Montana, confiscated and 
ordered sold. 

In addition to the general admissions and denials contained in their answer, 
the defendants set up several separate and affirmative defenses. In the second 
affirmative defense the following clause of the policy is set out: 

“Misrepresentation and Fraud.—This entire policy shall be void if the assured or 
his agent has concealed or misrepresented in writing or otherwise any material fact 
or circumstance concerning this insurance or the subject thereof, or if the assured’ or 
his agent shall make any attempt to defraud this company whether before or after 
loss.” 

It is then alleged that plaintiff's rights as vendor under the conditional sale 
contract arise under the conditional sale contract indorsement upon the policy of 
insurance, and subject thereto; that when the policy was issued Ross informed the 
agent of the defendants that the automobile described in the policy was a 1920 model, 
when as a matter of fact it was a 1919 model; that defendants relied upon this 
statement and were deceived thereby; that such misrepresentation was of a material 
character, and by reason thereof the claim of plaintiff is null and void. 

The third affirmative defense is similar to the second, except that it is therein 
alleged that the insured, Ross, represented to the defendants that said automobile 
was new at the time of the issuance of the policy, while as a matter of fact it 
was secondhand, and that by reason of that fact the policy is null and void. 

The fourth, sixth, and seventh affirmative defenses are based upon the alleged 
failure of the plaintiff to give notice of the confiscation of the automobile and to 
furnish proof of loss as required by the policy. In the fifth and eighth affirmative 
defenses it is alleged that the automobile was not confiscated under the laws of the 
United States relative to the illegal transportation of intoxicating liquors, but was 
in fact confiscated under the laws relative to internal revenue, being specifically Sec- 
tion 3450, United States Revised Statutes (U. S. Comp. St. § 6352) ; that the plain- 
tiff having voluntarily placed Ross in charge of said automobile under that section 
the automobile itself became an actor in the violation of the law; and “that if said 
policy is construed to extend protection to the plaintiff for a confiscation of the 
automobile after violation of the provisions of Section 3450 of the Revised Statutes 
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of the United States,” said policy and confiscation clause are void and unenforce- 
able as being against public policy. 

Issue was joined upon the affirmative defenses by plaintiff’s reply. The cause 
was tried toa jury. At the close of all of the evidence, plaintiff and defendants each 
made a motion for a directed verdict. The ruling of the court upon these motions 
was as follows: 

“By the Court: Let the record show in this case that the motion of the defen- 
dants is denied and the motion of the plaintiff is granted except as to the value of 
the car. Upon the return of the verdict by the jury, the court will grant plaintiff’s 
motion in its entirety, except that it will insert in lieu of the value of the car at 
$2,433.30, the amount so found by the jury, and will render judgment accordingly.” 

Thereupon the court instructed the jury as follows 

“Gentlemen of the jury, the court instructs you that the only issue for you 
to determine in this case is the value of the automobile in question,” which was 
followed by other instructions for the guidance of the jury in determining the 
value.” 

The jury returned a verdict in effect finding that the value of the automobile 
was $2,433.30, and on January 16, 1924, the court entered judgment in favor of the 
plaintiff and against the defendants for the value of the car as found by the jury, 
together with interest thereon from August 7, 1922, amounting in all to $2,715. De- 
fendants made a motion for a new trial, which was denied, and they have appealed 
* from the judgment. 

[1] Attention will first be directed to the contention of counsel that the plaintiff 
is not entitled to recover for the reason that the policy of insurance and the confisca- 
tion clause attached thereto are void and unenforceable, for the reason that they 
are against public policy. 

Basing their argument upon the statement that Section 3450, United States 
Revised Statutes (Comp. Stat. § 6352), which had been on the statute books since 
the year 1866, and which provides: “Whenever any * * * commodities for or in 
respect whereof any tax is or shall be imposed, * * * are removed * * * with 
intent to defraud the United States of such tax, * * * all such goods and commo- 
dities, * * * carriage, or * * * conveyance * * * shall be forfeited,” was in force 
and applicable to the facts in this case, and the decision of the Supreme Court in 
Goldsmith v. United States, 254 U. S. 505, 41 S. Ct. 189, 65 L. Ed. 376, in which it 
was held that an automobile used in aid of the violation of the provisions of Sec- 
tion 3450 itself becomes the offender without regard to the criminal connection of 
the individual owning it, counsel contend that the effect of the confiscation clause 
is to insure against the effect of a criminal offense by the offender itself, and so 
militates against the public welfare, contravenes the established interests of society, 
and is void. A primary obstacle in the way of accepting counsel’s conclusion is that 
the major premise upon which it is based is erroneous. 

It was shown in the evidence that the automobile in question was seized by the 
sheriff of Liberty County on January 4, 1921, while being used in transporting a 
load of whiskey, and on January 8, 1921, was turned over to the federal authorities 
and thereafter confiscated and sold under an order of the United States District 
Court for the District of Montana. The judgment of the federal court confiscating 
the car was not produced in evidence, probably for the reason that the defendants, 
in paragraph VI of their answer, admitted the confiscation and order of sale. 

The National Prohibition Act (41 Stat. 305 [U. S. Comp. St. Ann. Supp. 1923, 
§ 10138%4 et seq.]) became effective on October 28, 1919, and title 2, Section 35 
(Section 10138%v) thereof provides: 

“All provisions of law that are inconsistent with this act are repealed only to the 
extent of such inconsistency.” 

In the cases of United States v. One Haynes Automobile (C. C. A.) 274 F. 926, 
Lewis v. United States (C. C. A.) 280 F. 5, United States v. One Packard Truck 
(D. C.) 284 F. 394, and McDowell v. United States (C. C. A.) 286 F. 521, it was 
expressly declared that in so far as it provided for the confiscation and forfeiture of 
automobiles used in the illegal transportation of intoxicating liquors, the provisions 
of section 3450 were repealed by the National Prohibition Act. To the same effect 
in the case of United States v. Yuginovich, 256 U. S. 450, 41 S. Ct. 551, 65 L. Ed. 1043. 

By the supplementary Prohibition Act of November 23, 1921, c. 134 § 5, 42 Stat. 
223 (Comp. St. Ann. Supp. 1923, § 1013844c), the Congress re-enacted “all laws in 
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regard to the manufacture and taxation of and trafic in intoxicating liquor, and all 
penalties for violations of such laws that were in force when the National Prohibition 
-_ = enacted.” See United States v. Stafoff, 260 U. S. 477, 43 S. Ct. 197, 67 L. 


From this it follows that the automobile in question could not have been con- 
fiscated in January, 1921, under section 3450, since no authority for such a confisca- 
tion then existed under that section, and therefore, upon the record before us, we must 
hold that the confiscation was under title 2, section 26, of the National Prohibition 
Act (Comp. St. Ann. Supp. 1923, § 10138%4mm). 


[2] It is not questioned in this case but that it is competent and legal to insure 
the vendor of an automobile against the confiscation thereof for a violation of the 
National Prohibition Act by a person other than the vendor. Since this in effect is 
all that the policy and confiscation clause in question did, we must hold that the same 
are not void and unenforceable as against public policy. 


_ The question whether a policy of insurance against confiscation under the provi- 
sions of section 3450, as re-enacted, would be void as against public policy, is not 
presented in this case and no opinion is expressed thereon. 


Numerous assignments of error are predicated upon the ruling of the court in 
allowing testimony to be admitted tending to show a waiver of notice of the confisca- 
tion of the automobile in the absence of any pleading of such waiver. These conten- 
tions are without merit. 

[3] The testimony disclosed, without contradiction, that on January 6, 1921, two 
days after the automobile was seized by the sheriff of Liberty county, the defendant’s 
agent at Billings, on behalf of the plaintiff, notified the defendants of the seizure by 
telegram addressed to their manager at San Francisco; that from then on for about 
18 months, the defendants were from time to time investigating the circumstances 
surrounding the seizure and subsequent confiscation. In paragraph XIII of the com- 
plaint it is alleged “that the said defendants up and to August 7, 1922, admitted 
liability on said policy.” This allegation is expressly admitted by paragraph XI of 
the answer. 

The rule sustained by an almost unbroken line of authorities which will be found 
collected in 14 R. C. L. 1349, and in 4 Cooley’s Briefs on the Law of Insurance, § 
3522F, is that a distinct recognition of liability by a company, made under such cir- 
cumstances as reasonably to show that it is satisfied as to the loss, will amount to a 
waiver of formal notice and proofs, or of defects therein. It would be difficult to 
imagine a case to which that rule is more readily applicable than to this. Having been 
engaged in investigating the facts surrounding the seizure and confiscation of the 
automobile for a year and a half, during all of which time, by their own admission, 
the defendants had admitted their liability on the policy, it must be held that they 
waived the right to raise any question as to the sufficiency of the plaintiff’s notice of 
confiscation or proofs of loss. 

In reference to the second and third separate defenses, wherein it is claimed that 
the insured, Ross, at the time the policy was issued, ‘represented that the automobile 
was a 1920 model and that it was a new car, which representations were alleged to be 
false in that it was a 1919 model and was second-hand: The testimony disclosed that 
no inquiries whatever were made of Ross concerning these matters. Wilds, manager 
of the plaintiff company, acting for the insured, Ross, furnished the agent of the 
defendants all the information which they required before issuing the policy. No 
written application was made for it. The evidence also disclosed that the automobile 
was manufactured and delivered to the plaintiff in the late fall of 1919, and defend- 
ant’s agent testified in effect that an automobile built after about August of 1919 
would be designated as a 1920 model. It was likewise shown that this particular auto- 
mobile had been sold in the spring of 1920 to a man named Mowre, who used it for 
a few months and drove it 450 miles, when it was turned back to the plaintiff and the 
purchase price applied toward payment of a different model car, which Mowre bought 
from plaintiff. ‘ De ; ; 

When Ross bought the automobile, both he and the plaintiff considered it new, 
and in fact Ross paid the full list price of a new car for it, which was $50 more than 
Mowre had paid, because the price of new automobiles of that class had advanced. 

The witness Wilds testified that when defendants’ agent was obtaining the infor- 
mation on which to write the policy, he told the agent that it was the Mowre car and 
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advised him of all the facts concerning it. The agent denied such information was im- 
parted to him by Wilds. 

If, as contended by defendants, these representations were made, were in fact 
false and material, and known to be such by the insured, it cannot be doubted that 
they rendered the policy void ab initio, unless there was a waiver of these conditions 
by the defendants. 

[4] There is no question but that, in writing the policy of insurance and indors- 
ing thereon the confiscation clause, the defendants’ agent was acting within the scope 
of his authority. The information concerning the subject of the insurance which he 
acquired in connection therewith was imputable to his principals. Wells-Dickey Co. 
v. American Alliance Ins. Co., 69 Mont. 586, 223 P. 489; 14 R. C. C. L. 1159, § 340. 

[5] The general rule is that when the insurer at the time of the issuance of the 
policy had knowledge of existing facts which, if insisted on, would invalidate the con- 
tract from its very inception, such knowledge constitutes a waiver of the conditions 
in the policy inconsistent with the known facts, and the insurer is estopped from as- 
serting the breach of such conditions. 14 R. Ce 1166, § 346. This rule was recog- 
nized and applied by this court in Johnson v. Rocky Mountain Fire Ins. Co., 70 Mont. 
—, 226 P. 516, and Wright v. Insurance Co., 12 Mont. 474, 31 P. 87, 19 L. R. A. 211. 
Whether this information was imparted to the agent of the defendants on the issuance 
of the policy was a disputed question of fact. 

[6] The following excerpt from 38 Cyc. 1582, is quoted with approval by this 
court in Fifty Associates Co. v. Quigley, 56 Mont. 348, 353, 185 P. 155, 156: 

“The general rule is that a request by both parties for a directed verdict amounts 
to a submission of the whole case to the court, and its decision upon the facts has the 
same effect as the verdict of a jury, and will not be disturbed when supported by any 
substantial evidence.” 

[7] In sustaining the plaintiff’s motion for a directed verdict, the court neces- 
sarily must have held that the information relative to the year model ‘of the automobile 
and the fact that it had previously been sold to Mowre were communicated to the de- 
fendants’ agent when the policy was issued, and that despite this knowledge the de- 
fendants elected to consider it as a new automobile of the 1920 model and to insure 
it as such. It cannot be said that the evidence preponderates against this finding, and 
under the circumstances we hold that the defendants are estopped from urging these 
alleged false representations as a defense to their liability on the policy. 

All of the other specifications of error have been considered and found to be 
without merit. 

The opinion filed in this case on January 5, 1925, is withdrawn, and this one sub- 
stituted in its place. 

The judgment is affirmed. 

Affirmed. ee 

Callaway, C. J., and Holloway and Matthews, JJ., and C. W. Pomeroy, District 
Judge, sitting in place of Galem, J., absent on account of illness, concur. 


WALKER v. FIREMAN’S FUND INS. CO. 


(Supreme Court of Oregon. March 24, 1925.) 
234 Pacific Reporter 542. 


2. INSURANCE—EACH COVERING NOTE UNDER GENERAL OPEN POL- 
ICY INSURING CARS AGAINST FIRE HELD INDIVIDUAL POLICY. 
Where so-called open policy insuring a number of cars against fire contained no 

valuation of property insured, valuation and description of each being contained in 

individual covering notes attached to, policy, each such note would appear to be sepa- 
rate contract of insurance, being binding only on payment of premium and issuance 
of note. 

(For other cases, see Insurance, Dec. Dig. § 179.) 


3. INSURANCE—STATEMENT OF MATERIAL FACT, IN WRITTEN AP- 
PLICATION, CONSTRUED AS WARRANTY 
Where written application for insurance states material fact to be absolutely true, 
it will be construed as warranty, on theory that it is express stipulation of parties. 


(For other cases, see Insurance, Dec. Dig. § 264[2].) 
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4. INSURANCE—DOCTRINE OF IMPLIED WARRANTIES SELDOM EX- 

TENDED TO FIRE INSURANCE POLICIES. 

Doctrine implying warranties are specifically stipulated as such by the parties 
will be infrequently extended to cases arising under fire insurance policies. 

(For other cases, see Insurance, Dec. Dig. § 264[1].) 

5. INSURANCE—DISTINCTION BETWEEN BREACH OF “WARRANTY” 

AND “FALSE REPRESENTATION,” STATED. 

In law breach of “warranty” voids a contract irrespective of its gravity; while 
“false representation” will void it only when made with knowledge of its falsity, or 
recklessly without any knowledge as to whether it be true or false, and when it is 
of such a nature as would reasonably tend to influence insurer in accepting or declin- 
ing risk or fixing amount of premium. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

6. INSURANCE—INSURED NOT LIABLE FOR MISTAKEN REPRESENTA- 

TIONS OF INSURER’S AGENT. 

Where all the automobiles of insured were covered by open policy, requiring 
issuance of covering note describing each car so covered, insured who merely called 
attention of insurer’s agent to particular automobile to be insured, held not respon- 
sible for mistaken representations of agent in describing automobile. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 


7. INSURANCE—MISREPRESENTATIONS OF INSURED TO AGENT OF 
INSURER WHO EXAMINED AND DESCRIBED PROPERTY HELD 
NOT TO VOID POLICY EXCEPT FOR BAD FAITH. 

Where property to be insured was examined by agent of insurer, misrepresenta- 
tions by insured as to value of property, unless made in bad faith, held not to render 
policy void, although amount of loss to be paid in case of destruction might be 
affected. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

8. INSURANCE—LOCAL AGENT NOT ASSUMED TO BE WORKING ON 
COMMISSION RATHER THAN SALARY. 

Local insurance agent will not be assumed to be working on a commission, rather 
than salary, in absence of any evidence. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


9. INSURANCE—LOCAL AGENTS ACTING WITHIN SCOPE OF AUTHOR- 
ITY IN EXAMINING AUTOMOBILES TO ASCERTAIN VALUE AND 
YEAR MODEL. 

Local insurance agent in examining automobiles to ascertain value and year 
model, preliminary to securing issuance of covering note under. general open policy 
on all cars of insured, held acting within scope of authority. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


10. INSURANCE—OVERVALUATION OF AUTOMOBILES BY OWNER 

NOT NECESSARILY EVIDENCE OF FRAUD. 

That owner, in insuring second-hand automobiles, appraised them at greater value 
o- witnesses for insurance company or jury did, held not necessarily evidence of 
raud. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


11. INSURANCE—MATERIAL MISREPRESENTATION AS TO ANY ONE 
OF MANY CARS, INSURED, WOULD DEFEAT RECOVERY ONLY 
FOR THAT ONE. 

Under general open policy on many cars, each car being described in a covering 
note which constituted individual contract as to that car, material misrepresentations 
of insured concerning any car would defeat recovery only as to that one. 


(For other cases, see Insurance, Dec. Dig. § 268.) 

12. INSURANCE—PROOF SHOWING CARS INSURED TO HAVE BEEN 
DIFFERENT YEAR MODEL THAN ALLEGED HELD NOT MATERIAL 
VARIANCE. 


Where agent of insurer examined cars and assessed their value, proof that they 
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were of a different year model than described either in coverage or complaint held 
not material variance from pleading, as insurer could not have been misled. 


(For other cases, see Insurance, Dec. Dig. § 645[5].) 


13. INSURANCE—FAILURE TO INFORM AGENT THAT THERE WAS 
PAID MORTGAGE ON RECORDS HELD NOT FRAUDULENT CON- 
CEALMENT SO AS TO VOID POLICY. 

Failure to inform insurance agent that there was paid mortgage against cars to 
be insured which had not been canceled on the records held not such fraudulent con- 
cealment as to void policy. 


(For other cases, see Insurance, Dec. Dig. § 260.) 


14. INSURANCE—PLACE OF STORAGE OF INSURED CARS NOT MIS- 

REPRESENTED, THOUGH REMOVED. 

Where owner of insured cars properly represented place of storage, but later 
was obliged to move, such representation held not to void policy, where change was 
not shown to have been made with fraudulent intent and where it was known to 
insurer’s agent. 


(For other cases, see Insurance, Dec. Dig. § 280.) 


15. INSURANCE—EVIDENCE CASTING SUSPICION ON INSURED AS 
TO ORIGIN OF FIRE NOT ADMISSIBLE UNDER PLEADINGS. 
Where insured in proof of loss stated that origin of fire was unknown and there 

was no pleading imputing knowledge to him, evidence casting suspicion on him as to 

origin of fire held not competent, as such facts should have been pleaded as affirma- 
tive defense or as fraudulent concealment of material facts. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


16. INSURANCE—REPRESENTATIONS IN COVERING. NOTES, ISSUED 
IN CONNECTION WITH OPEN POLICY ON NUMBER OF CARS, 
HELD NOT. “WARRANTIES.” 

Under general open policy on cars, which need not be standard policy under Or. 

L. § 6342, subdiv. 3, where description was contained in covering notes, representa- 

tions therein held not “warranties,” there being no allusion in policy to such repre- 

sentations ; “warranty” being assertion of existing fact or condifion appearing on face 
of policy or some paper attached thereto and made a part of it by proper reference, 
and also a plain assertion of the truth of a fact in connection with the subject- 
matter of the insurance which neither party making it is permitted to deny or escape 
from its stipulated consequences by alleging its immateriality. 

(For other cases, see Insurance, Dec. Dig. § 266.) 


17. INSURANCE—FALSITY OF REPRESENTATIONS INDUCING ISSU- 
ANCE OF COVERING SLIPS UNDER OPEN POLICY PROPERLY SUB- 
MITTED. 

Under general open policy on many cars, each one of which was described in 
separate covering note which was written up and signed by insurer, submission to 
jury of only alleged false representations of insured, in securing issuance of notes, 
held proper, where insurer itself wrote up notes containing alleged false represen- 
tations. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 


21. INSURANCE—EVIDENCE THAT COVERAGE SLIPS WERE MADE 

OUT BY INSURER’S AGENT ADMISSIBLE UNDER DENIAL. 

Where insurer alleged misrepresentations in coverage slips as to cars insured, 
evidence that slips were made out by insurer’s agent held admissible under denial 
of misrepresentations. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


22. INSURANCE—INSURED SHOULD NOT BE COMPELLED TO ANTICI- 
PATE DEFENSES OF FRAUDULENT MISREPRESENTATION OR 
CONCEALMENT OF FACTS MATERIAL TO RISK 
Insured should not be compelled to anticipate defenses of fraudulent misrepre- 

sentation or concealment of facts material to risk, so as to require plea of estoppel 

in complaint. 


(For other cases, see Insurance, Dec. Dig. § 639.) 
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23. INSURANCE—EVIDENCE THAT MISSTATEMENTS IN PROOF OF 
LOSS WERE MADE WITH CONSENT AND KNOWLEDGE OF IN- 
SURER INCOMPETENT WHERE NOT PLEADED. 

Evidence that misstatements made in proof of loss were with consent and knowl- 
edge of insurer, held improperly admitted, where not pleaded. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Department 1. 

Appeal from Circuit Court, Jackson County; F. M. Calkins, Judge. 

Action by A. W. Walker, doing business as A. W. Walker Auto Company, 
against Fireman’s Fund Insurance Company. Judgment for plaintiff, and defendant 
appeals. Reversed and remanded with directions, 

This is an action brought to recover on two insurance policies issued by the de- 
fendant upon certain automobiles in the commercial garage of the plaintiff. The two 
policies are similar in character, and a copy of one here follows: 

“Policy No. 238702. Form No. 2. 

“Fireman’s Fund Insurance Company. 
“Home Office, San Francisco. 

“In consideration of the warranties and the premium hereinafter mentioned does 
insure the assured, named and described herein, upon the body, machinery and equip- 
ment of the automobile described herein while within the limits of the United States 
(exclusive of Alaska, the Hawaiian Islands and Porto Rico) and Canada, including 
while in building, on road, on railroad car or other conveyance ferry or inland 
steamer, or coastwise steamer between ports within said limits, for the term specified, 
and to an amount not exceeding the amount of insurance herein specified, against 
direct loss or damage caused while this policy is in force, by the perils specifically 
insured against. 

“Amount: $ Various. Rate: 1.60. Premium: $ Various. 

“Name of assured: A. W. Walker Auto Company. 

“Address of assured: Medford, Oregon. 

“The term of this policy begins at noon of the 24th day of January, 1921, and 
ends at noon on the 24th day of January, 1922, standard time. 

“Amount of insurance: Various, to be specified in covering notes hereunder, 


dollars ($———-). 
“Warranties. 


“The following are statements of facts known to and warranted by the assured 
to be true, and this policy is issued by the company relying upon the truth thereof. 

“1. Assured’s occupation or business is dealers. 

“2. The following is the description of the automobile: 


Model Trade Type of Factory List Advertised 
Year. Name. Body. Number. Price. Horse Power. 


Various, as per schedule. 


“3. The facts with respect to the purchase of the automobile described are as 
follows: 


“Purchased by the Assured. Actual cost to As-] The automobile de- 

. renner sured, Including] scribed is fully paid 

Month| Year | New or Second Hand Equipment. for and is not mort- 

: ’ gaged or otherwise 

See above. | encumbered, except 
as follows: 








| 
| 
| 


“4. The uses to which the automobile described are and will be put to are 

“5. The automobile described is usually kept in public garage, located 29 South 
Grape street, Medford, Oregon. 

“This policy is made and accepted subject, to the provisions, exclusions, con- 
ditions and warranties set forth herein or endorsed hereon together with such other 
provisions, exclusions, conditions or warranties as may be endorsed hereon or added 
hereto, and upon acceptance of this policy the assured agrees that its terms embody 
all agreements then existing between himself and the company or any of its agents 
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relating to the insurance described herein, and no officer, agent or other representative 
of this company shall have power to waive any of the terms of this policy unless 
such waiver be written upon or attached.hereto nor shall any privilege or permission 
affecting the insurance under this policy exist or be claimed by the assured unless 
so written or attached. 


“Provisions required by law to be stated in this policy: This policy is in a stock 
corporation. 

“In witness whereof, this company has executed and attested these presents; but 
this policy shall not be valid unless countersigned by a duly authorized agent of the 
company. 


“J. B.-Levinson, President. 


“A. W. Fallansbee, Jr., Marine Secretary. 

“Countersigned at Medford, Oregon, this 24th day of January, 1921. 
“White & Trowbridge, Agents, 
“By Ben J. Trowbridge. 

* ok * 


» * * * * 


“Exclusions. 
* oe * * ~ * ok * 


“2. It is a condition of this policy. that it shall be null and void : 
* * * 

“(c) If the interest of ms scan in the property be allied oie unconditional 
and sole ownership, or if the subject of this insurance be or become encumbered by 
any lien or mortgage except as stated in Warranty No. 3 or otherwise endorsed 
hereon ; 

“(d) If this policy or any part thereof shall be assigned without the consent of 
this company endorsed hereon or in case Of transfer or termination of any interest 
of the assured other than by the death of an assured, or any change in the nature of 
the insurable interest.of the assured in the property described herein, either by sale 
or otherwise. 

* ok * OK * * ok o* 
“Conditions. 
* a * * * * * a 

“Misrepresentations and Fraud. This entire policy shall be void if the assured 
or his agent has concealed or misrepresented, in writing or otherwise, any material 
fact or circumstance concerning this insurance or the subject thereof; or if the 
assured or his agent shall make any attempt to defraud this company either before 
or after the loss. 

* & * * * * * * 
“Fireman’s Fund Insurance Company. 

“Dealers’ Open Policy—A. 

“(Passbook or Certificate Form.) 

was This insurance to attach and cover upon automobiles, owned and for sale by 
the assured, consisting principally of automobiles known by the trade-name of—Vari- 
ous—, including bodies, chassis, tops and other equipment attached to or forming part 
of such automobiles. 

“2. Subject to all the conditions of this policy, loss, if any, payable to assured as 
interest may appear. 

“3. No risk to be declared after the date of termination of this policy, but the 
policy as to its conditions governing declarations made, shall remain in force 
as to any entry declared prior to the said date until such entries have been .can- 
celed or shall terminate. 

“4. This insurance subject to the conditions and limitations of the policy of 
which this form is a part covers such automobiles from the time they become the 
pr6perty of the assured and continues (unless canceled) until said property is delivered 
to the purchaser or until same otherwise passes out of the possession of the assured, 
this period in no event to exceed twelve months or to extend beyond 12 months from 
date of declaration. 

* *” * . * * * * od 


“6. The objection and intent of this policy is to cover subject to conditions herein 
contained every automobile, owned and for sale by the assured, therefore all such 
risks with their storage locations shall be reported to this company as soon as known 
to the assured and a corresponding entry made in a passbook provided for this pur- 
pose, or a certificate issued hereunder, and such passbook or such certificate issued 
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hereunder is hereby made a part of this policy. This policy shall cover, under the 
terms and conditions contained herein, every automobile, owned and for sale by the 
assured, who, by the acceptance of this policy expressly covenants and agrees to 
report to the company each automobile so owned and for sale by him and its storage 
location in the manner provided herein, and to pay the premiums due hereunder 
with respect to the same; failure to so report any such risk shall render this insurance 
void as to such automobile or automobiles not reported. It is further agreed that 
the company through its duly authorized agent and at all reasonable times, shall 
have access to the assured’s books and records for the purpose of determining the 
automobiles which should be insured hereunder, their storage locations and premiums 
which should be paid with repect thereto, and that any evasion or attempted evasion 
by the assured in the matter of reports of automobiles, their storage locations or 
payment of premiums hereunder shall void this policy, and all insurances hereunder, 
and shall be an absolute Setense to any suit or action brought under this policy. 
~ * * “e * * 


“11. This insurance does not cover the property insured hereunder while in any 
building or premises owned, occupied or controlled by the assured as a factory or 
place of manufacture, but this shall not be taken to refer to salesrooms or garages. 

“12. This company is not to be liable for any damage to or loss of the property 
insured hereunder while being operated in any race or speed contest nor during a 
period of twenty-four hours immediately preceding or following any such race or 
speed contest. 

“13. It is a condition of this policy that the automobiles hereby insured will not 
be used for carrying passengers for compensation or rented, or leased during the 
term of this policy, and in the event of violation of this condition, this policy shall 
immediately become null and void as to the automobile or automobiles so used. 

* o* * * * * * « 

“16. The terms and conditions contained in this form supersede anything to the 
contrary printed in the policy to which this form is attached. 

“This slip is attached to and forms a part of policy No. 238702 of the Fire- 
man’s = Insurance Company. Dated at Medford, Oregon, the 24th day of Janu- 
ary, 1921. 

“White & Trowbridge, Agents.” 

No amount was mentioned in the policies themselves, but each car is specifically 

described in a separate Covering note, or certificate, a copy of one of which follows 


here: 
“Copy for Assured. No. 53730. 

“This covering note is issued in conjunction with and subject to all the terms 
and conditions of dealers’ open policy No, 238702 of the Fireman’s Fund Insurance 
Company. 

“Name of assured: A. W. Walker Auto Co. 

“Place of storage: 29 S. Grape, Medford. 

“Amount: $300.00. Rate: $1.60. Premium: $1.00. 

“Model year: 1916. Trade name: Overland. Type of body: Tour. Car num- 
ber: Factory, 511544. List price: $750. New or second hand—2d. 

“This covering note takes effect on the 25 day of January, 1921, and continues in 
force for a period of 60 days unless previously canceled. 

“Fireman’s Fund Insurance Company, 
“By White & Trowbridge. 

“Dated at Medford, Oregon, Jan. 25th, 1921.” 

The complaint contains two causes of action, one on policy No. 238702, a copy 
of which is above, and the other on policy No. 238699. Under the first policy and 
the covering notes, injury to 17 cars is alleged, and the second cause of action alleges 
injury to a tractor and motor truck, giving the year models and descriptions as 
shown in the covering notes, and with other allegations sufficient to show the liability 
of the insurance company for the loss. 

The insurance company answered, denying generally that they had issued insurance 
on the automobiles excepting as should be thereinafter stated in the answer, and set up 
a separate answer in which they alleged false and fraudulent representations as to 
the year models of 12 of the automobiles which it was claimed were covered by the 
first policy, and like fraudulent representations as to the year models and age of the 
tractor and truck covered by the second policy. Defendant also answered that plain- 
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tiff had fraudulently concealed from defendant the- fact that several of the automo- 
biles were under mortgage, claiming the benefit of the clause of. the policy which 
rendered it void in case of such fraudulent concealment or misrepresentation, which 
the answer classes as warranties, as well as representations. 

Plaintiff filed a reply, denying any false representations as to the age of the 
automobiles, and denying that he made any representations whatever, but alleged that 
the defendant’s agent who took the insurance personally examined the cars from 
time to time as covering notes were issued upon them, made his own description as 
to the year models, placed his own valuation upon the cars, which plaintiff assumed 
to be correct, and alleged that, if there was any discrepancy as to the year models, 
it was caused by defendant’s agent and without the knowledge of. plaintiff. There 
was no demurrer to the reply, and upon these issues the parties went to trial. There 
was a verdict for plaintiff for $8,575.25, and attorneys’ fees of $800, with costs 
and the defendant appeals. Many errors are alleged and urged in the brief, and 
these will be noted in the opinion. 

Charles Reames, of Medford (Reames & Reames, of Medford, on the brief), 
for appellant. 

Gus Newbury, of Medford (E. E. Kelly, of Medford, on the brief), for re- 
spondent. 

McBrine, C. J. The pleadings in this case are very lengthy, and it is impracticable 
to reproduce them in this opinion. The main controversy, however, is as to the 
alleged misrepresentations in regard to the age of the machines covered by the policies. 
As a general rule, the later the model, the greater value an automobile seems to have 
in the eyes of the purchasing public, although this is not always or necessarily true 
with respect to secondhand machines, which is the case here. There is no doubt, and 
it is not denied, that the year model of a number of these machines was improperly 
stated in the covering notes. Plaintiff claims that those covering notes were made 
up by defendant’s agent from his own examination of the machines, and that what- 
ever errors existed in the descriptions of the machines as to the year models were 
made by the agent himself and for which plaintiff is not responsible. 

[1] On this appeal, with the verdict of the jury standing as it does in favor of 
plaintiff, we must assume that such testimony is true, although it seems to be con- 
tradicted, in some particulars at least, by strong testimony introduced on behalf of 
the defendant. Assuming, as we must, that plaintiff’s statement is true, we are con- 
fronted with this state of facts: Plaintiff was engaged in the garage business in the 
town of Medford, Or., and in 1920 and 1921 took out the policies mentioned here, 
the general character of which is shown in the statement. There were no covering 
notes issued with the policy, but whenever plaintiff would purchase a car he would 
inform the agent of that fact and the agent would come personally, examine the 
car, make his own description, and put his own valuation upon it, which description 
and valuation appeared in the covering note, or certificate, which the agent issued, or 
ought to have issued, to the plaintiff. Although defendant’s agent had made out 
these covering notes and claimed the premiums as required, he had, in many instances, 
neglected to deliver the certificates, or covering notes, to plaintiff. They were kept 
in the agent’s office until after the fire. The agent’s authority is not shown by the 
testimony, but there is no question but that it was extensive enough to authorize him 
to examine these cars and to issue the covering notes. If the plaintiff made no rep- 
resentation as to the year model, as testified, there was nothing to be waived by 
the agent. If the agent, mistakenly and in the course of a survey made by himself, 
inserted a wrong number in the covering note, there was nothing imputable to plain- 
tiff for him to waive. There is no question of waiver in the case. 

[2] It is difficult accurately to state the precise nature of this form of policy. 
It is called an open policy, because there is no valuation in the body of the policy 
itself of the property insured, nor is there any property described in the body of 
the policy as being insured, and the amount of insurance covered by it would fluctuate 
from time to time as plaintiff purchased cars and submitted them for insurance or 
when he sold a car and withdrew it from further insurance. It would seem, in this 
kind of insurance, that every covering note issued upon the payment of a premium 
practically amounted to a separate contract of insurance; it being evident that no lia- 
bility for any loss would accrue against the insurance company until the premium had 
been paid and the covering note issued on each car so insured. Authorities upon this 
subject seem to be meager, but the logic of the situation would seem to indicate that 
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this should be the rule, and the following decisions tend strongly to sustain that 
view: State v. Williams, 46 La. Ann. 922, 15 So. 290; Douville v. Sun Mutual Ins. 
Co. of New York, 12 La. Ann. 259; Wright v. Fire Ins. Co., 12 Mont. 474, 31 P. 87, 
19 L. R. A. 211; 28 A. L. R. 802, note. 

[3, 4] The question is generally discussed in the briefs as to whether the rep- 

resentations as to the year models of the cars constitute warranties. In the bodies 
of the policies certain matters are spoken of as warranties, but as no car is described 
in the policies themselves, it is impossible to find any warranty in those instruments 
unless we import into them the description in the covering notes and call them war- 
ranties. The peculiar manner in which these people did business and under which 
these policies were issued differentiates this case from many cases in which a written 
application for a policy is made and signed by the person desiring insurance. It has 
been frequenetly held that, where a written application states a thing absolutely to be 
true, and such statement is of a material fact, it will be construed as a warranty even 
if the fact should not be material, and this is upon the theory that as both parties 
have agreed that it should be a warranty, the courts will not disregard a contract 
to that effect and hold what the parties have thus stipulated to be a warranty to be a 
mere representation. But courts are loath to hold that to be a warranty which the 
parties have not stipulated shall be such. And, except in policies of marine insur- 
ance, where the doctrine of implied warranties is to a certain extent accepted, such 
doctrine is reluctantly and infrequently applied in cases arising upon fire insurance 
yolicies. 
[5] The difference in law between a warranty and a false representation is 
that breach of a warranty voids the contract, irrespective of its gravity, while a 
false representation will only void the contract when it is shown to have been made 
by the party claiming the benefit of the contract and made either with knowledge 
of its falsity or recklessly, without any knowledge as to whether it was true or 
false; such representation being of a nature that would reasonably tend to influence 
the action of the insurer in accepting or declining the risk or in fixing the amount 
of the premium to be paid. 

[6] In this case, as before stated, there was no written application for a policy. 
There was no written application for a covering note, which note was necessary 
to make the policy effective for the protection of each automobile concerning which 
it was issued. According to plaintiff's testimony, he made no false representations, 
in fact, no representations whatever beyond calling the attention of defendant’s 
agent to the particular automobile he wished insured. Under such circumstances, we 
do not think that he should be held responsible for mistakes made by defendant’s 
agent. Koshland v. Hartford Insurance Co.,'31 Or. 402, 49 P. 866; Northwestern 
Nat. Ins. Co. of Milwaukee, Wis., v. Chambers, 24 Ariz. 86, 206 P. 1081; Wright 
v. Fire Ins. Co., supra; Cooley’s Briefs on the Law of Insurance, vol. 2, p. 1140, and 
cases there cited. 

[7] It is true that the difference in the age of the cars might affect the amount 
of insurance which defendant would choose to place upon them, although this is not 
necessarily the case, as a carefully used and conservatively driven car of the year 
model of 1918 might in fact be more valuable than a car of the same make of the 
1921 model which had been carelessly or recklessly used. At all events, we think the 
authorities hold quite generally, in cases of this kind, where the examination is 
made by the agent of the insurer and the description of the property to be insured, 
and its value, are made by such agent, that any representation made by the person 
desiring insurance as to the value of the property, unless made in bad faith, could 
not be held to be such a misrepresentation as would render the policy void, although 
it might affect the amount of loss to be paid in case of the destruction of the 
property. Wright v. Fire Ins. Co., supra. 

[8,9] It would, of course, be grossly unjust if the plaintiff fraudulently mis- 
represented the age of his automobiles, or their value, in order to get an increased 
insurance upon them, to allow him to recover anything. On the other hand, it 
would be equally unjust, -if the defendant’s agent assumed the duty of examining 
the cars and ascertaining their year models and values, and, having done so and 
issued covering notes and taken the premium from the insured, that the insurance 
company should be heard to say, “Our agtnt insured your cars for more than they 
were worth, describing them as newer cars than they were, and, after having had 
the benefit of a greater premium than we would otherwise have received, we will 
keep that premium and pay you nothing on account of your loss.” So long as the 
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automobiles were not burned, the insurance company was making money by reason of 
the fact that the cars were valued higher than they would have been if the agent 
had placed a lower valuation upon them. If the agent was one working upon a 
commission on premiums, he would probably be the principal one to profit by a 
higher valuation, because the premium would be larger; but in the absence of 
testimony we cannot assume as a fact that he was working upon a commission 
rather than upon a salary, although it is probable that he was a mere local agent, 
working upon a commission. In examining the automobiles, ascertaining their value 
and year model, and other matters incident to the risk, he was acting within the 
scope of his authority, which, on that subject, is not limited by anything in the 
policy. Northwestern Nat. Ins. Co. of Milwaukee, Wis., v. Chambers, supra. 

[10] We find no error in the court’s ruling upon the subject, and the verdict 
of the jury has settled the question as to whether plaintiff made any material mis- 
representations. In fact, if plaintiff’s testimony is to be believed, he made no 
representations except that he had purchased a car which he wished defendant’s 
agent to examine and insure. Representations as to the value of a car are so largely 
a matter of opmion that it is difficult to predicate fraud in a mere appraisal of 
value. We find here nearly every witness disagreeing as to the value of the cars, 
and the jury, by its verdict, disagreeing with the witnesses. There is a tendency in 
the average human mind for a man to overvalue his own possessions. 

“It is naught, it is naught, saith the buyer; but when he is gone his way, then 
be boasteth.” Proverbs, xx, 14. 

In other words, every man who makes a trade thinks that he is getting a good 
bargain, and it is not necessarily an evidence of fraud that the plaintiff thought his 
automobiles of greater value than defendant’s witnesses appraised them or that 
the jury found. 

[11] The court properly instructed the jury to the effect that if they found 
that plaintiff had misrepresented any car included in his covering notes, or made 
any material misrepresentation, the jury should allow him nothing on that’ car, and 
on the theory that each covering note practically constituted a new contract this 
was correct. There were just as many policies as there were covering notes, as a 
matter of law. The contract of insurance was never completed until the covering 
notes were signed by defendant’s agent. When that was done, there arose at once 
the legal liability on the part of plaintiff to pay the premium, and on the part of 
the defendant to pay the loss if a car was destroyed. And if plaintiff recklessly, 
or even fraudulently, or through motives of greed, overvalued a particular car, 
the policy, as to that particular car, became void. ; 

[12] A great deal was said about the moral risk that entered into these con- 
tracts of insurance; but we know, in actual practice, that insurance companies are 
not prone so much to inquire about the moral standing of a person as about the 
nature of his property and the amount of premium they can receive for insuring 
him. While they say that they would not have insured this property if they had 
known that plaintiff was making these misrepresentations as to year models and 
value, we apprehend that if the year models had been correctly stated in every 
instance, while they might not have valued the cars so highly, they would, never- 
theless, have insured them at some sum. But that is beside the question here, 
because from plaintiff’s evidence it appears that he made no representations what- 
ever, and that defendant’s agent placed the valuations, fixed by his own inspection— 
either from a careful or careless examination of the machines does not appear. 
There can be no question but that plaintiff intended to have insured the particular 
cars shown to or reported to the agent, and that the agent intended to insure 
and include in the covering notes, among others, the identical cars that were injured 
in the fire. The year model was a part of the description; but, in view of the 
examination made by the agent, it could have had little or no influence upon his 
mind in determining the value. This error in the description, either in the coverage 
or the complaint, could not have misled the defendant to the extent of being a 
material variance between the pleading and proof. 

[13] Another objection urged is that plaintiff concealed the fact that some of 
the automobiles were mortgaged. The covering notes indicate that he reported the 
fact to the company that two of the cars Were mortgaged, and, in fact, the insurance 
on the covering slips was for the benefit of the martgagee. As to the others, 
plaintiff’s testimony indicates that while the mortgage had not been satisfied of 
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record, it had actually been paid and discharged, so that, while there was apparently 
a mortgage upon them, none existed in fact. Failure to inform the agent that there 
was a paid mortgage on the records which had not been canceled was not such a 
fraudulent concealment as ought to exonerate defendant from paying the policy. 

[14] It is urged that the plaintiff misrepresented the place of storage of the 
machines, and that this representation renders the policy void. The evidence in- 
dicates that the machines were actually in the building described in the policy as 
their usual place of storage when the policy was issued. Later the owner of the 
building required it for other purposes and plaintiff was compelled to remove to 
another location. The representation disclosed in the policy was strictly true. There 
was no representation or promissory warranty that the machines would always be 
kept in the same building. The change was known to defendant’s agent and is not 
shown to have been made with any fraudulent intent. In fact, a majority of the 
covering notes in evidence were issued after the change of location and the new 
location is specified in them. The contention is without merit. 

[15] In his proof of loss the plaintiff stated that the origin of the fire was un- 
known. There was no sufficient pleading on the part of the defendant that the 
plaintiff set the fire, or caused it to be set, or that he knew the origin of it. The 
defendant, offered testimony tending to show that there was a stove in the garage 
which was burning at the time of the accident, and that near it were deposited cans 
of oil and other inflammable material, and generally sought to introduce testimony 
casting suspicion upon the plaintiff as to the origin of the fire. If defendant desired 
to charge plaintiff with having set the fire or having caused it to be set, or having 
knowledge of its origin which he fraudulently concealed, such facts should have 
been pleaded as an affirmative defense, or as a fraudulent concealment of a material 
fact. In the absence of such a pleading, the evidence offered was not competent for 
any purpose. The allegation in the answer under which the testimony was offered 
is as follows: . 

“XXI. And that as to the allegations of paragraph XXIII of the first cause of 
action, wherein the plaintiff alleges that the origin of the fire alleged in the com- 
plaint is to the plaintiff unknown, this defendant alleges that just prior to said fire 
the plaintiff moved the second-hand cars described in said first cause of action into 
a building other than the one in which new cars and automobile supplies were kept 
by plaintiff for sale, and although the plaintiff at all times was required to exercise 
reasonable care to prevent loss to said cars by fire, he nevertheless stored in the 
same room with said cars large quantities of inflammable oil and installed near said 
oil a heating stove, in which stove the plaintiff had made or caused to be made a 
fire on the evening of the night on which said fire occurred, and the said fire had 
its origin in that part of the said room in which said oil and stove were. And at the 
time of the taking out of the insurance sued upon herein the plaintiff was heavily 
involved financially and had on hand an unusually large number of used cars of 
little value, and he failed to disclose to the defendant his financialecondition or the 
fact that many of said cars were mortgaged. And in said proofs of loss so sworn to 
by the plaintiff the plaintiff stated that the origin of said fire was to him unknown, 
and did not disclose the existence of the said oil in the building where said cars were, 
nor the existence of the fire in said stove, nor did he disclose any of the other 
matters herein alleged.” ; 

A mere reading of the above will disclose how far short it comes from alleging 
that plaintiff actually knew the origin of the fire and lied about it in his proof of 
loss. Every fact stated in the answer could be true, and yet plaintiff’s statement in 
the proof of loss could be true. He was not required to state his guesses or 
suspicions or speculation, but to answer truly as to whether or not he actually 
knew the origin of the fire. The whole paragraph quoted is adroitly framed to cast 
the shadow of suspicion on plaintiff without in fact charging him with crime. 

[16, 17] Several objections to the court’s instructions are predicated upon the 
theory that the statements in the covering notes are warranties, and, while this sub- 
ject has already been referred to, its importance here renders it not improper further 
to discuss it. A “warranty” in a fire insurance policy is a plain assertion of the 
truth of a fact in connection with the subject-matter of the insurance which neither 
party making it is permitted to deny or to escape from its stipulated consequences 
by alleging its immateriality. An affirmative warranty is one which asserts an 
existing fact or condition and appears upon the face of the policy or some paper 
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attached thereto and made a part of it by proper reference: If the stipulation 
requires the performance of an act after the issuance of the policy, it is generally 
held to be a promissory warranty. It is one of the qualities of a warranty that it 
should be plain and unambiguous. A policy of fire insurance should not contain a 
trap for the unwary. There is no allusion in the policy here under consideration 
to the covering notes as warranties, and the language under the head of warranties 
described no automobile, but contains a more blank form—whether intended as a 
form to be imitated in future applications for coverage does not clearly appear. 
It is ambiguous both as to intent and in its language. In fact, it would appear to be 
that an ordinary standard policy used in other kinds of fire insurance had been 
rather crudely worked over to serve the purpose of an automobile insurance policy, 
which, by subdivision 3 of section 6342, Or. L., need not be a standard policy. If 
the covering slips prepared by defendant and signed by defendant’s agent are to be 
construed as warranties, such construction should work both ways, and the defendant 
should be precluded from disputing the verity of the stipulations therein contained. 
The real defense here is founded upon the alleged fact that plaintiff made oral repre- 
sentations as to the year models and age of the cars and other particulars, and 
thereby caused defendant to issue and sign these covering slips. In other. words, 
it claims that the covering slips are false because plaintiff falsely and fraudulently 
represented the’ facts. The slips were not warranties by the plaintiff, but were 
written 'up and signed by the defendant. This opened up the whole field for evidence 
of the alleged false representations of plaintiff in procuring the insurance, and, upon 
the whole, the matter was properly submitted to the jury. 


[18-22] Defendant objected to evidence being introduced tending to show that 
the descriptions of the cars, or rather, the misdescriptions, pointed out in the de- 
fendant’s answer, were the result of the mistake made by defendant, through its 
agent, Trowbridge. The bearing of this objection, so far as it relates to a variance 
between the pleadings and proof, has already been considered; but it is presented 
under another guise in an objection that it is a matter of estoppel, and should have 
been pleaded in the complaint. ; 


Plaintiff’s complaint alleged that plaintiff had kept and performed all the con- 
ditions which the policies required him to perform with reference to the specific 
automobiles described in the complaint, describing them by the same model numbers 
specified in the covering notes. The defendant denied this generally, and, in addition 
alleged that plaintiff, with intent to defraud and deceive defendant, had fraudulently 
represented a large number of the cars specified in the complaint to be of later 
models than they in fact were, and had thereby caused defendant to insure them. 
Plaintiff, in his reply, denied making the false representations, or any representa- 
tions, in regard to the age of the machines, and alleged that, if any such mistakes 
were made, it was the fault of defendant’s agent, who examined the cars and from 
such examinatien prepared the descriptions shown in the coverage notes. The 
fact that the alleged discrepancies existed was only denied inferentially and, with the 
exception of one car, was clearly proved at the trial. We quote one of the allega- 
tions in the answer, like allegations being pleaded with respect to other machines: 


“III. That as to the allegations of paragraph IX of said first cause of action 
the defendant never insured the car described in said paragraph under said contract 
of insurance, and the defendant alleges that at the time of the making of said con- 
tract of insurance the plaintiff \so fraudulently represented to the defendant that the 
car described in said paragraph IX was a 1917 Chevrolet roadster, whereas, in truth 
and in fact, as the plaintiff well knew, the same was a 1916 Chevrolet.” 


In a preceding allegation defendant had pleaded that the alleged false_repre- 
sentations were made with intent to deceive defendant and did deceive it, and were 
the cause of its entering into the contract. The reply denied the existence of the 
alleged discrepancies and thereafter continued as follows: 

“And, for a further and separate reply to defendant’s further and separate 
answer to the plaintiff's first cause of action, plaintiff alleges: 

: “I. That the defendant, before issuing covering notes covering the cars men- 
tioned and described in plaintiff’s said first cause of action, inspected said cars and 
after an inspection of the same issued covering notes, covering said cars, and that 
if there was any mistake either as to the motor number, condition of cars, or the 
year in which the same were manufactured, it was a mistake and error of the 
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defendant company, and that plaintiff in no wise made any misrepresentations to 
defendant with reference to said cars, or any thereof. 

“II. Plaintiff further alleges that if there was any mistake in the motor number 
or the year of manufacture of any of said cars, that the identical car or cars for 
which covering notes were given by defendant company were given after an inspec- 
tion of the same for the purpose and intention of covering the identical car or cars, 
irrespective of its or their motor number or the year of manufacture; and that the 
cars mentioned and described in plaintiff’s complaint under the name of the individual 
car had corresponding covering note issued and delivered by the company, as in 
plaintiff’s complaint alleged, and after an inspection duly had by defendant.” 

The defendant urges the objection that evidence of the fact that the coverage 
slips were made out by defendant’s agent was matter of estoppel, and should have 
been pleaded in the first instance in the complaint, and was improperly pleaded in 
the reply and constituted such a departure from the facts pleaded in the complaint 
as to render such evidence inadmissible. Contrary to the prevailing rule in most 
jurisdictions, it has been held here that estoppel in pais, or equitable estoppel, should 
be specially pleaded, and this rule is now so firmly established by judicial decisions 
in this state that it is impracticable to attempt to overturn it; but it does not follow 
that an estoppel in pais should be pleaded with that nicety and attention to form that 
applies to the pleading of a technical estoppel. It is sufficient if the substantial 
facts that indicate that the opposite party should not be permitted to avail himself 
of a particular fact, or act, or omission should appear in the pleading. But it is 
equally true that where a material issue has been omitted from a pleading, an issue 
on such fact, made in the answer and reply, will cure the defect. Treadgold v. 
Willard, 81 Or. 658, 160 P. 803; Easton v. Quackenbush, 88 Or. 374, 168 P. 631. 
Had the facts stated in the reply here been alleged in the complaint, while the 
allegation would have been subject to a motion to make it more definite and certain, 
it would certainly have been good in the absence of such a motion. The pleading is 
technically defective in not alleging that plaintiff had no knowledge of the alleged 
mistake when the agent committed it. It is a somewhat crude attempt to plead an 
estoppel, but, not having been moved against and the evidence admitted without 
objection, it should be held sufficient after verdict. Besides this, taking into con- 
sideration the fact that plaintiff had denied making any misrepresentations in regard 
to the models or conditions of the cars, the evidence was admissible under the issue 
thus raised. 

The pleadings here seem to have followed closely the pleadings in Koshland v. 
Hartford Insurance Co., 31 Or. 402, 49 P. 866, and the point raised here was expressly 
raised in the brief of Chamberlain & Thomas, attorneys for the appellant in that 
case. At pages 57 and 58 of their brief they say: 

“* * * No explanation of these incumbrances was sought to be made by 
plaintiff in his case in chief, and upon his own theory of these cases, the effect of 
these incumbrances was to avoid the policy unless some explanation thereof were 
made. These explanations should have been made in the complaint, and in the 
evidence in chief, and it was too late to attempt them by reply, and by evidence in 
support thereof.” 

The question thus raised was not discussed in the opinion, but the court, by 
affirming the judgment, tacitly approved the course of the plaintiff in presenting this 
issue in his reply. 

In Wright v. Fire Ins. Co., 12 Mont. 474, 31 P. 87, 19 L. R. A. 211, where the 
answer of defendant pleaded concealment of material risk, that defense was met in 
the reply by alleging preparation of the application for insurance by the agent of 
the insurer and a plea of estoppel on that account. In these cases such form of 
pleading would seem logical. A plaintiff should not be compelled to anticipate a 
defense of fraudulent misrepresentation or concealment of facts material to a risk. 

No objection was made, by demurrer or motion, to the order in which the alleged 
estoppel was pleaded, nor was any objection interposed to the evidence of plaintiff 
as to his contention that the covering notes were prepared by defendant’s agent pur- 
suant to an inspection made by him of the cars. So that, while the question is not 
free from difficulty, we are inclined to the opinion that the verdict cured the 
objection here urged. sie roe’ 

[23] But this is not the case in regard to the proofs of loss. It is distinctly 
charged and abundantly proved that the same representations were made in these 
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proofs, and this is not denied, nor is there any sufficient plea in estoppel as to 
these. The plaintiff was permitted to introduce testimony tending to show that 
the proofs of loss were prepared on the form they were in upon the advice and with 
the consent of defendant’s representatives, and that both plaintiff and these repre- 
sentatives knew that in some respects the statements therein contained were untrue. 
This is particularly true with reference to a certain Hudson car, and applies in 
a certain degree to other cars. The defendant objected to this téstimony frequently 
and seasonably, and the objections were overruled. Under the holding in Mercer 
v. Germania Ins. Co., 88 Or. 410, 171 P. 412, the admission of this testimony was 
error and will necessitate a retrial of this case. -While we hold that failure 
seasonably to object to testimony offered under the defective plea of estoppel as to 
the description and valuation of the cars saved this evidence from the condemna- 
tion of incompetency, we cannot extend a like charity to misstatements in the proofs 
of loss—confessedly untrue, or at least inaccurate—to which no such plea is inter- 
posed, even by implication. In a case in which a large majority of the cars are 
misdescribed, both in the policies and in the proofs of loss, the defendant is entitled 
to a fairly clear explanation in the pleadings before proof is offered that such dis- 
crepancies are defendant’s fault, or made at its suggestion. 

[24] The court erred in permitting the complaint to be amended on the trial 
so as to include a count for attorneys’ fees. Section 6355, Or. L., provides: 

“Whenever any suit or action is brought in any courts of this state upon any 
policy of insurance of any kind or nature whatsoever, the plaintiff, in addition to 
the amount which he may recover, shall also be allowed and shall recover as part 
of said judgment such sum as the court or jury may adjudge to be reasonable as 
attorneys’ fees in said suit or action, provided, that settlement is not made within 
eight months from date proof of loss is filed with the company. * * *” 

[25] This action was instituted August 6, 1921, and eight months had not then 
elapsed since the filing of the proofs of loss, which proofs were filed April 7, 1921. 
The cause was called for trial on May 22, 1922, and an amendment alleging that 
$1,000 was a reasonable sum as attorneys’ fees was offered by plaintiff and taken 
under advisement by the court, and at the close of the testimony the amendment 
was allowed, over defendant’s objection. This introduced a new cause of action on 
the covenants of the policy, which did not exist when the original complaint was 
filed or when issue was formed thereon. It should have been introduced. by filing 
a supplemental complaint. 31 Cyc. p. 502. 

Numerous objections are made to the instructions of the court, and they are 
not entirely free from technical criticism, but taken as a whole, we think they fairly 
present the case to the jury, except in so far as they treat upon the subject of 
estoppel as to the matters which we have held that estoppel was not properly 
pleaded. There is a long record, voluminous testimony, and the briefs here occupy 
nearly 400 pages. In such a case, as hotly contested as this was, it can hardly be 
expected that a judge will be technically accurate in every ruling, and we regret that 
our view of the law requires us to direct a new trial; but it is hoped, now that 
we have attempted to blaze the path, the parties, with perhaps amended pleadings, 
may be able to make a substantially correct record. 

The judgment is reversed and a new trial directed, with leave to either party, if 
so desired, to apply to the court below for leave to file amended pleadings, supple- 
mental or otherwise. 

Rand and Coshow, JJ., concur. 

Burnett, J., concurs in the result. 


JOHNSON v. GLENS FALLS INS. CO. (No. 11717.) 


(Supreme Court of South Carolina. March 14, 1925.) 
127 Southeastern Reporter 14. 
1. INSURANCE—LOSS OF AUTOMOBILE FROM RUNNING OFF FERRY 

HELD NOT COVERED BY INSURANCE POLICY. 

Loss of automobile, which for unaccountable reason ran off end of ferry in 
midstream and sank, held not covered by insurance policy protecting against loss 
“while being transported in any conveyance—stranding, sinking, collision, burning or 
derailment of such conveyance.” 


(For other cases, see Insurance, Dec. Dig. § 424.) 
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Fraser - Watts, JJ. dissenting. 

Appeal from Common Pleas Circuit Court of Stine County; E. C. Dennis, 
udge. 
J Action by V. M. Johnson against the Glens Falls Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded. 

John T. Seibels, of Columbia, and M. A. Wright, of Conway, for appellant. 

Sherwood & McMillan, of Conway, for respondent. 

CorHraN, J. The action is based upon a policy of insurance, by which the com- 
pany undertook to indemnify the insured from loss or damage to an automobile, 
resulting from certain enumerated perils. The case is therefore to be decided upon 
two considerations: (1) The circumstances under which the injury complained of 
occurred; and (2) whether the injury was a result of a peril insured against by the 
terms of the policy. 

The circumstances of the injury are concededly beyond controversy. In the 
early hours of the morning, some time between midnight and 4 o’clock in the morn- 
ing, Johnson arrived at the Yahannah Ferry, over Pee Dee river; he was driving his 
car, and a colored man sat with him on the front seat; Johnson aroused the ferry 
man, who came down to put him across; the end of the boat rested on the near bank, 
and Johnson was directed to drive his car beyond the middle of the boat so that its 
weight would release the end of the boat that was resting on the bank; he did so, 
and, the boat coming clear, they started across; when they reached about the middle 
of the stream, Johnson, under the steering wheel and the colored man by his side, 
the automobile which was still in gear, for some unexplained cause, suddenly and 
swiftly moved forward, struck the “apron” of the boat, broke it, and plunged over the 
far end of the boat into the river; the colored man jumped out of the car onto the 
boat, and Johnson went over into the river with the car. The “apron” of the boat 
was an appliance, made of plank, used to make the approach to and departure from 
the boat more convenient; it was thrown back onto the boat when not so used; 
it was not intended to prevent a car from rolling off the end of the boat; the boat 
was not equipped with a chain to prevent this. There was no evidence tending to 
show that there was any defect connected with the boat which in any way con- 
tributed to the disaster; on the other hand, it is perfectly clear that the sole cause 
of it was the improper handling of the car by the plaintiff who was at the wheel and 
in absolute control of it. Was this the result of a peril insured against by the 
terms of the policy? The answer must be found in the terms of the policy. 

It is alleged in the complaint that the policy insured the plaintiff against the 
following perils: 

“(a) Fire arising from any cause whatsoever and lightning. 

“(b) While being transported in any conveyance—stranding, sinking, collision, 
burning or derailment of such conveyance, including general average and salvage 
charges for which the insured is legally liable.” 

[1] I think that the policy shows upon its face, plainly and without the slightest 
ambiguity, that the perils insured against were the stranding, sinking, collision, 
burning, or derailment of the conveyance in which the automobile was being trans- 
ported at the time of the injury. The conveyance was a ferry boat; the evidence 
shows that the ferry boat was not stranded; it did not sink; it was not burned; 
it did not collide with anything; and, of course, was not derailed. While the 
automobile was being transported across the river, by improper handling, it sud- 
denly and swiftly, “in the twinkling of an eye” (as the plaintiff testified), moved 
forward, broke the feeble resistance of the “apron,” and plunged over the end of 
the boat into the river. How this catastrophe can be charged to the stranding, 
sinking, burning, collision, or derailment of the ferry boat, against which perils 
alone the plaintiff was insured, none of which happened, I cannot conceive. 

[2] That these terms are referable to the coveyance in which the transportation 
was being effected, and not to the automobile which was being transported, appears 
to me too plain for discussion. It is fundamental that all of the terms of a contract 
shall be considered, and given effect if possible, and if it should be held that, not- 
withstanding the obvious limitation, the policy covered all loss during transportation, 
no matter how caused, we read into the contract something that is not there, and 
annihilate something that is. The reference to “general average” and “salvage,” 


terms applicable to water transportation, leave no doubt that stranding, etc., referred 
to the conveyance. 
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I do not at all appreciate the force of the suggestion in the opinion of Mr. 
Justice Fraser that, because the policy exempts the company from liability in case 
the automobile shall “be used for carrying passengers for compensation, or rented, 
or leased, or operated in any race or speed contest, during the term of this policy,” 
such a limitation would be without meaning if the other limitation in the policy that 
the perils insured against were only fire, lightning, and stranding, etc., of the con- 
veyance, be given effect. No valid reason, to my mind, has been suggested why both 
limitations should not be given effect; they certainly are not inconsistent with each 
other. It is entirely possible that the conveyance in which the automobile was being 
transported stranded, sunk, collided, burned, or derailed, and yet, if the automobile 
at the time was being used for carrying passengers for compensation, or rented, or 
leased, or was being operated in any race or speed contest, the exemption would 
apply. 

I also fail to appreciate the force of the suggestion : 


“Besides this, the jury might have come to the conclusion that when the flat 
was at the landing, the end next to the shore was resting on the bank, i.e., that end 
stranded; that when the automobile (a very heavy car) was driven onto the flat, 
it was driven close to the other end, so as to lift up the shore end, and lower or 
sink the other end, and the forward end being lower, the attraction of gravitation 
drew the car off into the water.” 


I do not see the slightest ground for such an inference; the jury could not have 
been justified in imagining such a conclusion, in view of the admitted fact, testified 
to by the plaintiff, that the car moved off while the boat was in midstream, after it 
had righted itself, and there is no evidence tending to show that the movement of 
the car off of the boat was due to the extreme forward position of the car or that 
that position caused more than a momentary depression of the forward end as the 
boat left its mooring. The defendant’s motion for a directed verdict should have 
been granted. 


It is accordingly adjudged that the judgment of the circuit court be reversed 
and the cause remanded for the jury of judgment in accordance with rule 27 of 
this court. 

Marion, J., and Lumpkin, A. A. J., concur. 

Watts and Fraser, JJ., dissent. 

Gary, C. J., did not participate. 

Lumpkin, A. A, J. (concurring). It is my conclusion that the motion for a 
directed verdict should have been granted. My first impression was that this case 
was controlled by the recent decision rendered in Wheeler v. Globe & Rutgers Fire 
Ins. Co., 125 S. C. 325, 118 S. E. 609. After a careful study of the facts here pre- 
sented as applying to defendant’s motion for directed verdict, I am convinced that 
an entirely different issue arose in this case than in the Wheeler Case. It is true, 
that the court decided in the Wheeler litigation that the contract was ambiguous 
as applied to the claim for loss there presented, therefore for the determination of 
the jury. The issue was whether the automobile in question was in actual course 
of transportation at the time of the alleged loss, and, if so, was it covered by the 
terms of the policy introduced in evidence? 

In the present case no issue of transportation arises. The ferry boat was moving 
smoothly and satisfactorily across the stream, when suddenly and without warning 
the car went forward over the end of the boat, broke the wooden apron, and sank 
into the river; the owner at the time sitting under the steering wheel. This is not 
a general accident policy. The causes for liability are specifically limited. The perils 
insured against are: 

“(a) Fire arising from any cause whatsoever and lightning. 

“(b) While being transported in any conveyance by land or water—stranding, 
sinking, collision, burning or derailment of such conveyance, including general average 
and salvage charges, for which the assured is legally liable.” 

There is no claim for loss by fire or lightning. The machine in question was 
admittedly being safely transported by water at the time of the alleged loss. The 
claim under such a policy must then be based on some named peril occurring to 
the vehicle of transportation. To carry this issue to the jury evidence should be 
presented by the plaintiff showing that, while being transported, there was a strand- 
ing, sinking, collision, or burning of the ferry boat which caused the loss. 
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The testimony produced by the plaintiff is that trouble occurred with ‘the car 
and not with the ferry boat; the plaintiff stating: 


“Q. What do you mean? A. Some way or other the car got started; the car 
was in gear and got started. I tried to keep it from running off the flat, but it was 
right at the apron, and the apron broke, and the car went down, and I went down 
with it.” 

On cross-examination the plaintiff stated: 


“Who started it? A. There was a darkey in that car with me, and the best 
way I can think about it, it was done like a flash, that darkey must have struck that 
starter or something started that engine—the car was in gear—and I tried to ‘keep 
it from going in, but the apron went right down.” 


Without the moving of the car no accident or loss would have occurred. There 
was no attempt by the plaintiff to prove a stranding, sinking, collision, or burning of 
the conveyance. On the contrary, the plaintiff’s testimony negatives the idea of 
loss from any of these causes or perils named in the policy. 

In the Wheeler Case the court states: 


“As a general rule, contracts are to be construed by the court; but where a 
contract is not clear, or is ambiguous and capable of one or more constructions, what 
the parties really intended, as a matter of fact, should be submitted to a jury.” 


Whether the car in the Wheeler Case was being transported by water was the 
issue presented there, and under the terms of the policy the jury was left to construe 
the clause in question in view of all the facts presented. 


In this case no loss could or would have occurred, but from the admitted move- 
ment of the car caused by its own power and through some act of the two occupants 
of the machine. The construction of the contract here then eliminates consideration 
of the transportation clause, and we have to consider the clause naming the perils 
insured against. Is this clause ambiguous when applied to the facts of the present 
case? From the testimony, there was no stranding, sinking, collision, or burning of 
the conveyance. The plaintiff admits that no event or happening to the ferry boat in 
the course of crossing the stream caused the loss. He proves that the movement 
of the car in which he was sitting was the sole and only cause. 

No authority is cited by either counsel as bearing directly on the clause in ques- 
tion, and we have spent considerable effort in an endeavor to find such cases. 

The Wheeler Case, supra, being applied to the transportation clause, we must 
find the conclusion here in a consideration of the last clause above quoted naming 
the perils, on which claim for loss might be based. 

This clause contemplates a happening to the agency of transportation. If such 
occurred, the plaintiff must make proof thereof. We find no such evidence in the 
case. If the policy in question applied to a human being, limiting the loss to injury 
from specific happenings to the ferry boat, we would have a clear case of self- 
destruction. This is just what occurred to the car in question. From its own power 
it ran off the ferry into the stream and was destroyed. 

We.see no ambiguity in the clause under consideration, and the motion for a 
directed verdict should have been granted. 

Marion, J., concurs. 

Fraser, J. (dissenting). The appellant’s statement of the case is as follows: 

“This action was begun in the court of common pleas for Horry county on the 

day of May, 1922, upon a certain policy of accident insurance issued by the 
defendant to the plaintiff on a Mitchell automobile. 

“The case came on for trial at the October, 1923, term of said court before the 
said circuit judge and a jury. 

“Upon reading the pleadings, plaintiff's counsel moved for permission to amend 
the complaint by striking out the words ‘by reason of stranding and sinking,’ in 
paragraph 4, which motion was resisted by defendant’s counsel, but the court allowed 
the amendment, and this action is the ground of the first exception. At the close of 
the testimony defendant’s counsel moved for a nonsuit, but it was refused, and at 
the close of .all of the testimony said counsel moved to direct a verdict upon the 
grounds hereinafter stated, in the third exception, which motion was also refused. 
The jury found a verdict for $693.44. Subsequently, counsel moved for a new trial 
upon the grounds set forth in the exceptions, which motion was also refused by 
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an order duly filed. In due time defendant’s counsel gave notice of its intention to 
appeal from the said rulings and order and from the judgment entered herein. 

“The complaint alleged in paragraph 2 that the policy in question was issued 
on.the 15th day of May, 1921, and that thereby the defendant insured the plaintiff 
against the following perils, to wit: 3 

“(a) ‘Fire arising from any cause whatsoever and lightning. 

“(b) ‘While being transported in any conveyance by land or water—stranding, 
sinking, collision, burning or derailment of such conveyance, including general 
average and salvage charged for which the assured is legally liable,—and in para- 
graph 4 that on or about the 10th of September, 1921, while the said policy of 
insurance was in full force and effect, while being transported on the flat or ferry 
boat across the Pee Dee river at Yahannah Ferry, ‘the said automobile was damaged 
and ruined by reason of stranding and sinking within the terms of said policy and 
did sink in the said river’ and was damaged $1,100, and that said amount had been 
demanded and payment refused, and that the same was due by the defendant to 
the plaintiff with interest from 10th December, 1921. The defendant, by its answer, 
denied having sufficient knowledge or information sufficient to form a belief as to 
the plaintiff’s ownership of said automobile, and denied the allegations of paragraph 
4, and especially denied that the damage, if any, sustained by said automobile, which 
it did not admit, was within the perils and risks carried by said policy. 

“It appeared from the testimony that between 3 and 4, on the night of the 
10th December, 1921, the plaintiff appeared at the Yahannah Ferry, and aroused the 
ferryman, Harley Cribb, and asked for transportation on the flat or ferry boat 
across the Pee Dee river at that point; that he was driving the Mitchell car de- 
scribed in said policy, with a negro sitting alongside of him, and that he had been 
drinking, though the ferryman testified that he was operating the car all right, and 
that the car was run upon the flat, which was then set in motion, and that when 
half way across the river, for some cause it suddenly shot forward, as the plaintiff 
says, ‘like a flash,’ and the ferryman says, ‘just in the twinkle of an eye it dashed 
into the river.’ The flat was equipped with the usual apron attached and working 
with arms on the side to make an easy entry of vehicles on and off the flat. It is 
lowered to receive a vehicle and raised as soon as the flat is in motion, and lowered 
again at the opposite bank, and is not intended to bear any weight, except when 
resting upon the bank. -The plaintiff testified that when the car struck this apron, 
which was very close, it broke and he and his car were precipitated into the river, 
the negro barely escaping by jumping on the flat. Of course, it is obvious that the 
starting of the car was due either to the driver or the negro getting the motor 
started, probably accidentally. 

“The plaintiff was rescued with considerable difficulty, and subsequently the car 
was lifted from the bottom of the river, and after some time was repaired and sold 
by plaintiff or some one for him.” 

I. The first assignment of error is that his honor allowed the plaintiff to so 
amend his complaint as to destroy his cause of action. Of this the defendant cannot 
complain. If the plaintiff struck out the necessary allegations of his complaint, the 
defendant’s remedy was by demurrer. It may be true that the presiding judge may 
have overruled the demurrer, but the defendant would have reserved his question. 

II. The next assignment of error that we will consider is the failure of the 
presiding judge to construe the contract. His Honor could not have done anything 
else under Wheeler v. Ins. Co., 125 S. C. 324, 325, 118 S. E. 609, 610, where we 
find under almost the same language: 

“We do not think his honor was in error in holding the contract was ambiguous, 
as complained of, and in submitting the question to the jury. He charged the law 
correctly applicable thereto. 

“As to accident insurance the rule is stated in 1 Corpus Juris, 414: 

“In case there is any ambiguity in the policy, the rule is that all provisions, 
conditions, or exceptions which in any way tend to work a forfeiture of the policy 
or limit or defeat liability thereunder, should be construed most strongly against those 
for whose benefit they are inserted, and most favorably toward those against whom 
they are meant to operate, and this rule is applicable to purely benefit accident 
policies as well as to the ordinary accident policy. Accordingly the court will adopt 
the construction most favorable to the insured when a doubt arises in respect to the 
application, exceptions to, or limitations of liability, or clauses creating a forfeiture 
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or relating to matters subsequent to the attaching of the liability, the rule being 
especially applicable to the latter.’” 

This is a stronger case for the respondent than the Wheeler Case. The policy 
must be construed as a whole. A copy of this policy was, by consent, submitted to 
the court, and it contains this provision: 

“2. It is a condition of this policy that it shall be null and void— 

“If the automobile described herein shall be used for carrying passengers for 
compensation, or rented or leased or operated in any race or speed contest, during 
the term of this policy.” 

It is manifest that, if the policy covered only damages from fire, lightning, or 
an injury to some other conveyance in which it is being transported, then these words 
are wholly without meaning, as races cannot be run on flat boats or railroad cars. 
There was no error here. 

II. The next assignment of error to be considered is that the presiding judge 
refused to grant a nonsuit or direct a verdict. 

Until the contract had been construed, no verdict could have been found or 
directed. Besides this, the jury might have come to the conclusion that, when the 
flat was at the landing, the end next to the shore was resting on the bank, i. e., that 
end stranded; that, when the automobile (a very heavy car) was driven onto the 
flat, it was driven close to the other end, so as to lift up the shore and lower or 
sink the other end, and, the forward end being lower, the attraction of gravitation 
drew the car off into the water. There was evidence that the front end was sub- 
merged. It is true that there was a conflict about it, but it was the province of the 
jury to determine the facts. 

The judgment appealed from should be affirmed. 

Watts, J., concurs. 
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SURETY 


BRANHAM v. FIDELITY & DEPOSIT CO. OF MARYLAND. (No. 4058.) 
(Court of Appeals of District of Columbia. Submitted April 21, 1924. Decided 
February 2, 1925.) 

4 Federal Reporter (2d) 173. 

1. PRINCIPAL AND SURETY—EVIDENCE OF SETTLEMENT BETWEEN 
BANK AND CASHIER’S SURETY HELD TO ESTABLISH PRIMA 
FACIE CASE IN SURETY’S ACTION AGAINST CASHIER. 

In action by surety on bank cashier’s bond against cashier for amount paid bank 
because of shortage in cashier’s account, evidence showing settlement with bank and 
payment to bank of amount thereof established prima facie case, in absence of attempt 
by cashier to challenge good faith of settlement and payment. 


(For other cases, see Principal and Surety, Dec. Dig. § 190[7].) 


2. PRINCIPAL AND SURETY—TESTIMONY HELD ADMISSIBLE IN 

ACTION BY CASHIER’S SURETY AGAINST CASHIER. 

In action by surety on bank cashier’s bond against cashier for amount paid bank 
because of shortage in cashier’s account, testimony that cashier said that “if it wasn’t 
for something he would kill himself and get out of it,” and that the bank had 
settled with the surety company, held admissible. 

(For other cases, see Principal and Surety, Dec. Dig. § 190[7].) 

Appeal from Supreme Court of District of Columbia. 

Action by the Fidelity & Deposit Company of Maryland against Joseph S. 
Branham. Judgment for plaintiff, and defendant appeals. Affirmed. 

P. H. Marshall, of Washington, D. C., for appellant. 

E. C. Dutton, T. L. Jeffords, and F. S. Key-Smith, all of Washington, D.C., 
for appellee. 

Before Robb and Van Orsdel, Associate Justices, and Barber, Judge of the 
United States Court of Customs Appeals. 

Ross, Associate Justice. Appellant, defendant below, was cashier of the Farmers’ 
Exchange bank of Stillmore, Ga., and obtained for the bank from appellee a bond 
of indemnity in the sum of $10,000. The application for the bond, forming a part 
of the contract, contained a certification by appellant as to the truth of all answers 
made to interrogatories, obligated him to pay the premium or fees on the bond, 
“and all loss, costs, charges, suits, damages, counsel fees and expenses of whatever 
kind or nature, which said company shall or may, for cause at any time sustain or 
incur, or be put to for or by reason or in consequence of said company having 
entered into or executed said bond,” and further provided: 

“And I do further agree that the vouchers, or other evidence of payment of such 
loss paid by said company to the employer under such obligation, together with 
vouchers or other evidence of payment of all costs and expenses whatever, incurred 
by said company in adjusting said loss be taken as conclusive evidence against 
me and my estate of the fact and extent of my liability under said obligation to the 
said company.” 

While this bond was in force, the bank made claim against the appellee company 
because of an alleged shortage in the account of appellant as cashier., After the 
company’s inspector had made an examination of the books of the bank, disclosing a 
shortage of approximately $15,000, a settlement was made whereby the company paid 
the bank $6,000. This suit was instituted in 1921 to recover from the cashier the 
money thus paid. There were offered in evidence the application and bond, and a 
letter of appellant; under date of February 23, 1913, relative to the shortage. That 
letter contained the following: 

“I am in receipt of your letter of the 21st. I cannot express how surprised I 
am at the contents. All that I can say is that they are absolutely untrue, and I have 
never made a statement that would infer that it was my intention to fight the bank 
and keep everything I have. * * * In fact, I went down to Dublin last week to 
see Col. Larsen with reference to trying to get the bond company to pay the bond 
and reimburse them with the property. I did this before I received your letter, and 
before I heard that the bank had the impression that I was going to fight them. 
* * * * JT am willing and will only be too glad to turn over everything I have and 
anything I can get if a settlement can be made. In conclusion, will say that you have 
certainly been misinformed, and I am perfectly willing to do anything that can be 
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done to satisfy every one; I mean, of course. anything in reason. I don’t think I 
should go to jail about it, for it is not necessary.” 

The voucher showing the payment to the bank by the company also was intro- 
duced in evidence. In addition, the inspector who made the investigation for the 
company resulting in the settlement was permitted, over objection and exception by 
appellant, to testify as to the examination. Over further objection and exception, 
the president and director of the bank at the time of the shortage was permitted to 
testify to an interview he had with appellant concerning the shortage. At the close 
of the plaintiff’s case, the defendant moved for a directed verdict, upon the ground 
that the evidence was insufficient to support a verdict, and the further ground that 
there was no sufficient evidence to support the allegations of the declaration as to 
alleged acts of dishonesty, or of omission or commission in bad faith, by defendant. 
This motion being denied, the defendant announced that he would offer no testimony, 
and the case was submitted to the jury; a verdict for $6,000 being returned. 

[1, 2] The evidence showing a settlement with and payment to the bank made 
out a prima facie case, and, in the absence of any attempt to challenge the good 
faith of that settlement and payment, justified a recovery, without the introduction 
of any other evidence on the part of the plaintiff. It therefore is unnecessary to 
determine whether a proper basis had been laid for the testimony of the inspector 
for the surety company. The testimony of the president of the bank concerning an 
interview with the cashier, in which the cashier is alleged to have said “that if it 
wasn’t for something he would kill himself and get out of it,” and that the bank 
had settled with the surety company, was clearly admissible, although unnecessary}; 
a prima facie case having been made. 

It follows that the judgment must be affirmed, with costs. 

Affirmed. 


HARTFORD ACCIDENT & INDEMNITY CO. OF HARTFORD vy. 
SOUTHERN PAC. CO et al. (No. 4295.) 
(Circuit Court of Appeals, Fifth Circuit. January 6, 1925.) 
3 Federal Reporter (2d) 923. 

1. SHIPPING—DENIAL OF LIMITATION OF SHIPOWNER’S LIABILITY 

HELD NOT TO RELEASE SURETY ON STIPULATION. 

Denial of limitation of shipowner’s liability under Rev. St. § 4284, as amended 
by Act Feb.-27, 1877 (Comp. St. § 8022), and section 4285 (Comp. St. § 8023), 
and admiralty rules 51-53, does not release what has been brought into court by 
shipowner to be subjected to claims allowed, or convert proceeding into one purely 
in personam ; hence liability of surety on stipulation was not released by such deniai. 


(For other cases, see Shipping, Dec. Dig. § 209[2].) 


2. SHIPPING—STIPULATION FOR VALUE GIVEN BY SHIPOWNER 
SEEKING LIMITATION OF LIABILITY IS SUBSTITUTE FOR 
VESSEL AND FREIGHT. 

Stipulation for value given under admiralty rule 51, by shipowner seeking limi- 
tation of liability, is substitute for vessel and its freight. 

(For other cases, see Shipping, Dec. Dig. § 209[2].) 

3. SHIPPING—CLAIMANTS MAY WAIVE APPRAISEMENT AND TREAT 
AD INTERIM STIPULATION AS SUBSTITUTE FOR. VESSEL AND 
FREIGHT. 

Where shipowner, petitioning for limitation of liability, filed an ad interim 
stipulation as to value of his interest, claimants could waive an appraisement, 
acquiesce in shipowner’s statement of values of vessel and freight, and treat the 
ad interim stipulation as a substitute for the vessel and freight, and where they did, 
there was no error in ordering amount stipulated paid into court for application on 
allowed claims. 

(For other cases, see Shipping, Dec. Dig. § 209[2].) Me: 

Appeal from District Court of the United States for the Southern District of 
Texas; Jqseph C. Hutcheson, Judge. bri Vie 

Petition by owner of tank barge Bolikow for limitation of liability. From so 
much of the decree denying petition and sustaining claims of the Southern Pacific 
Company and others, in whole or in part, and requiring the Hartford Accident & 
Indemnity Company of Hartford, as surety, to pay into court the amount stated in 
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an ad interim stipulation for value of vessel and freight, such surety appeals. 
Affirmed. 


John Neethe, of Galveston, Tex. (Williams, Neethe & Williams, of Galveston, 
Tex., on the brief), for appellant. 

W. T. Armstrong and W. E. Cranford, both of Galveston, Tex. (Burlingham, 
Veeder, Master & Feary, of New York City, and Terry, Cavin & Mills, of 
Galveston, Tex., on the brief), for appellees. 

Before Walker and Bryan, Circuit Judges, and Clayton, District Judge. 

Wa ker, Circuit Judge. The owner of the oil tank barge Bolikow filed its 
petition for a limitation of its liability in respect of claims arising out of an alleged 
explosion on and burning of that barge. That petition contained prayers to the 
following effect: That the court will cause due appraisement to be made of the 
amount of the value of petitioner’s interest in said barge after said explosion, and 
at the time of the cessation of the burning of said barge, as the result of said explo- 
sion, and make an order for the payment of such amount into court, “and granting 
leave to the petitioner to file an ad interim stipulation pending the appraisal of the 
petitioner’s said interest in said barge Bolikow and her pending freight, if any’; 
that the court will issue a monition to all persons having claims for loss or damage 
caused by said explosion and burning to present and make proof of their claims in 
the proceeding instituted by the filing of said petition; and that the court issue an 
injunction restraining the commencement or prosecution, except in this proceeding, 
of any suit or action by the claimant named in the petition, or any other person or 
persons who may have or claim to have any cause or causes of action against said 
barge or its owners, arising out of said explosion or burning. 

Upon the presentation of the petition, accompanied by an affidavit showing 
that the value of the burned hulk of said barge, which was all of the barge or its 
cargo that was saved or salved after such explosion and bnrning, was the sum of 
$250, and that the freight on said barge pending at the time of said disaster did 
not exceed the sum of $11,076.85, the court made the following order: 

“Ordered, that the petitioner file herein an ad interim stipulation for the value 
of said barge Bolikow, her tackle, apparel, equipment, etc., with the maximum 
possible amount of the pending freight at the termination of the said fire on said 
barge Bolikow and of the said voyage on which said barge Bolikow was engaged at 
the time of the said disaster, in the sum of $11,326.85, with interest from the said 
23d day of December, 1920, the date of the aforesaid explosion, with surety, according 
to the rules and practice of this court; and it is further ordered, that any party may 
apply to have the amount of the stipulation so increased or diminished as the case 
may be, on report of the commission appointed to appraise the amount of the 
petitioner’s interest in the said barge Bolikow and her pending freight, if any, or 
on the ultimate determination of the court and exceptions to the commissioner’s 
report.” 

Pursuant to that order the petitioner and the appellant, as surety, executed an 
ad interim stipulation, which, following the recital of the making of that order, 
contained the following: 

“Now, therefore, the petitioner, said National Oil Transport Company, as prin- 
cipal, and Hartford Accident & Indemnity Company, as surety, in consideration of 
the premises and for other good and valuable considerations, undertake in the sum 
of $11,326.85, with six per cent. interest thereon from December 23, 1920, that the 
said National Oil Transport Company, petitioner herein, will file a bond or stipu- 
lation in the said proceeding for the limitation of its liability as owner of the said 
barge Bolikow, .executed in due form of law for the value of the petitioner’s 
interest’in the said barge Bolikow and her pending freight with six per cent. 
interest thereon from December 23, 1920, within ten days after such values shall 
have been determined by appropriate proceedings in the said court, and order fixing 
such value shall have been entered herein, and pending the filing of such bond or 
stipulation as aforsaid this undertaking shall stand as security for all claims in the 
said limitation proceeding.” 

After the filing of that instrument the court made an order which granted the 
above-mentioned prayers of the petition as to the issuance of a monition ‘and of an 
injunction. Thereafter, without any further action being applied for or taken by 
the court with reference to fixing the value of the barge or its pending freight, 
the cause proceeded to a final decree, which denied the petition for limitation of 
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liability, and sustained, in whole or in part, claims asserted in that proceeding. 
That decree contained the following: 

“And it further appearing to the court that neither the petitioner, nor its stipu- 
lator, nor any other party or interest, has moved for or caused any reappraisal 
or appraisal of the petitioner’s interest in said barge and her pending freight, or 
either of them, or caused any order to be entered by the court fixing such value, 
except as was done by the approval and filing of said ad interim stipulation as 
aforesaid and the issuance and publication of a monition thereon as aforesaid, and 
it further appearing to the court that no bond for value, other than said ad interim 
stipulation, has been filed herein by the petitioner, and it appearing from the 
evidence introduced on the trial hereof, and the court here and now finding that 
the value of petitioner’s interest in said barge at the termination of her voyage 
is $250, and that the value of the petitioner’s interest in the pending freight of said 
barge at the termination of said voyage is $11,076.85, and that the total value of said 
petitioner’s interest in said barge and her pending freight at the termination of her 
said voyage is $11,326.85, it is therefore ordered and decreed that, unless this decree 
be satisfied or an appeal be taken therefrom within the time limited by law and 
the rules and practice of this court, the stipulator for value will cause the said 
petitioner to pay into court the sum of $11,326.85, the amount of the value of the 
petitioner’s interest in the said barge and her pending freight at the termination of 
her said voyage, with six per cent. interest from December 23, 1920, to be applied 
in payment of the costs of court, the remainder to be prorated among the respective 
claimant respondents in proportion to the amounts of the decrees entered in their 
favor herein, or show cause why execution should not issue therefor, against 
goods, chattels, and lands of the stipulator for value.” 

The appellant, the surety in the above-mentioned ad interim stipulation, com- 
plains of the action of the court to the effect of requiring the appellant to pay 
into court, the amount stated in that stipulation, with inerest thereon, such amount 
to be applied to the payment of costs, the remainder to be prorated among the 
respective claimants in proportion to the amounts adjudged in their favor. In 
behalf of the appellant it is contended that the surety on a bond or stipulation in 
a proceeding for limitation of liability becomes liable only in the event limitation 
of liability is granted, and when that relief is denied, the bond or stipulation ceases 
10 be effective; that, upon a denial of a limitation of liability, there ceases to be a 
res in court, and the proceeding ceases to be one in reni, and becomes a proceeding 
in personam by claimants against the shipowner; the jurisdiction of the court 
thereafter being limited to the enforcement of asserted claims in personam against 
the shipowner. 

[1] The provisions of the statute and of the admiralty rules in reference to a 
limitation of liability proceeding’ do not disclose the existence of an intention to give 
to a denial of the shipowner’s asserted claim to a limitation of his liability the effect 
of a release of what has been brought into court by the shipowner to be subjected 
to claims: allowed, or of converting the proceeding into one purely in personam 
against the shipowner for the enforcement of such claims. The statute (R. S. § 4285 
[Comp. St. § 8023]) provides for a transfer by the shipowner claiming a limitation 
of his liability of “his interest in such vessel and freight, for the benefit of such 
claimants, to a trustee, to be appointed by any court of competent jurisdiction, to 
act as such trustee for the person who may prove to be legally entitled thereto.” 
The language of the quoted provision by no means indicates that it was con- 
templated that the transfer provided for should be subject to the condition that 
it would cease to be effective upon a denial of the transferror’s-asserted right to 
have what is transferred held to be solely and exclusively liable for the demands of 
the claimants for whose benefit the transfer is made. The language of the pro- 
vision indicates that what was intended was an absolute and unconditional transfer 
by the shipowner of “his interest in such vessel and freight, for the benefit of 
such claimants.” The transfer has the effect of an abandonment by the shipowner 
of the things transferred, with the result of making those things subject to be 
applied on the shipowner’s liabilities—to the claims against the ship or its owner 
which may be asserted in the proceeding. The City of Norwich, 118 U. S. 460, 503, 
506, 6 S. Ct. 1150, 30 L. Ed. 134. An effect of the statute is to make a ship- 
owner’s right to claim, in a proceeding in which claims against the ship or its 
owner are required to be asserted, the benefit of the provided-for limitation of 
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his liability, dependent upon a surrender by him for the benefit of the claimants 
of “the whole value of the vessel, and her freight for the voyage.” R. S. § 4284, 
is amended February 27, 1877, 19 Stat. 251 (Comp. St. § 8022); O’Brien v. Miller, 
168. U. S. 287, 303, 18 S. Ct. 140, 42 L. Ed. 469; The Great Western, 118 U. S. 
520, 6 S. Ct. 1472, 30 L. Ed. 156. 

The admiralty rules (51, 52, 53) governing such a proceeding provide for 
the giving of a stipulation with sufficient sureties or an approved corporate surety 
for the payment into court of the amount of the appraised value of the ship- 
owner’s interest in the vessel and its pending freight, with interest, for requiring 
the assertion in that proceeding of all claims based on the matters as to which the 
shipowner claims a limitation of his liability; for the application on allowed claims 
of the balance, left after paying costs and expenses, of the money paid or ordered 
to be paid into court; for the contest by the shipowner of his or his ship’s liability 
on claims asserted; and for the contest by claimants of the asserted right of the 
shipowner either to an exemption from liability or to a limitation of his liability 
under the statute. The provisions with reference to such a proceeding show that a 
denial therein of the shipowner’s asserted right to a limitation of his liability was 
contemplated. Those provisions indicate the absence of any intention to give to 
such a denial the effect of dispensing with a compliance with the unconditional 
requirement as to subjecting to allowed claims moneys paid or ordered to be paid 
into court as aforesaid. The institution of such a proceeding involves an admission 
by the shipowner that, if he is liable on claims required to be asserted therein, what 
he brings into court is subject to that liability, whether the shipowner’s asserted 
right to a limitation of his liability does or does not exist. 

As to claimants coming into the proceeding in response to the monition, a pur- 
pose of the proceeding is to subject property in the custody of the court. We are 
not of opinion that the failure of a shipowner to sustain his contention that what 
he brings into court is solely and exclusively liable to claims required to be asserted 
in the proceeding can properly be given the effect of changing the nature of the 
proceeding, so far as it is one for the enforcement of such claims, or of ousting the 
court’s jurisdiction to subject to allowed claims what was surrendered to the court 
by the shipowner for the purpose of being subjected to those claims. 

[2, 3] A stipulation for value given pursuant to Admiralty Rule 51 is a sub- 
stitute for the vessel and its freight. In re Morrison, 147 U. S. 14, 13 S. Ct. 246, 
37 L. Ed. 60. The order of the court under which the above-mentioned ad interim 
stipulation was given entitled any party to the cause to hold the appellant respon- 
sible for a strict compliance with the provision of the rule as to a stipulation for 
the appraised value of the vessel and its freight. It was open to the parties to 
the cause other than the shipowner to waive an appraisement, to acquiesce in the 
shipowner’s statement as to the values of the vessel and its freight, and to treat 
the ad interim stipulation as a substitute for the vessel and its freight. The require- 
ment of the decree that the appellant, the stipulator for value, cause its principal 
to pay into court the amount stated in the stipulation, with interest, was no more 
than the equivalent of what that instrument required. The same result would have 
been accomplished by requiring the filing of a bond or stipulation for the same 
amount, in strict compliance with the terms of the stipulation. What the court did 
in that regard amounted to the enforcement of security given and acquiesced in for 
the payment into court of the unquestioned amount of the value of the vessel and 
its freight, with interest on that sum. The instrument which the appellant signed 
as surety had the effect of obligating it to bring about that result. 


It follows that the decree did not involve error prejudicial to the appellant. 
That decree is affirmed. 


NEW AMSTERDAM antral a, - CENTRAL NAT. FIRE INS CO. 
(No. 1.) 
(Circuit Court of Appeals, Eighth Circuit. February 13, 1925.) 
4 Federal Reporter (2d) 203. 

1. PRINCIPAL AND SURETY—FAILURE OF OBLIGEE TO NOTIFY 
SURETY COMPANY OF DEFAULTS OF PRINCIPAL HELD TO RE- 
LIEVE COMPANY FROM LIABILITY. 

The bond given by a surety company for faithful performance of a contract by 
an insurance agency corporation with its principal provided that “the obligee, upon 
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learning of any act which may be made the basis of any claim hereunder, written 
notice thereof shall be mailed to the surety * * * within 30 days.” Held that, 
where agency failed to remit sums shown to be due from it by its reports made from 
time to time, as required by the contract failure of obligee to notify surety of such 
defaults within 30 days was a breach of the contract, which relieved surety from 
liability. 

(For other cases, see Principal and Surety, Dec. Dig. § 123[3].) 

2. INSURANCE—UNAMBIGUOUS PROVISIONS OF SURETY COMPANY 

BOND TO BE ENFORCED AS OTHER CONTRACTS. 

It is only when a provision of a bond by a surety or insurance company is 
ambiguous, and subject to two different constructions that it will be construed 
against the company. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

In Error to the District Court of the United States for the Southern District 
of Iowa; Martin J. Wade, Judge. 

Action at law by the Central National Fire Insurance Company against the 
New Amsterdam Casualty Company. Judgment for plaintiff, and defendant brings 
error. Reversed. 

Oscar Strauss, of Des Moines, lowa (O. M. Brockett, of Des Moines, Iowa, 
on the brief), for plaintiff in error. 

George F. Henry, of Des Moines, Iowa (Phineas M. Henry, of Des Moines, 
Iowa, on the brief), for defendant in error. 

Before Sanborn, Circuit Judge, and Trieber and Phillips, District Judges. 

TrieBerR, District Judge. The cause was tried to the court, a trial by jury 
having been waived by written stipulation of counsel, and judgment for the amount 
claimed rendered for the plaintiff, after a motion of the defendant for judgment 
had been denied. The parties will be referred to as they appeared in the trial 
court, the insurance company as the plaintiff, and the casualty company as the 
defendant. . 

The bond executed by the defendant on May 29, 1920, was for the sum of 
$30,000 to indemnify the plaintiff for any losses sustained by it by reason of the 
default of the Ballard-Greene-Smith Corporation, appointed general agents of the 
plaintiff for writing fire insurance for it in the states of Pennsylvania, Maryland, 
New Jersey and New York. The contract between the plaintiff and this general 
agent, dated May 28, 1920, after reciting the appointment of the agent and the power 
bestowed on it, contained the following additional provisions: 

“The said second party shall forward to the home office of the Central National 
Fire Insurance Company at Des Moines, Iowa, at least twice each week original 
daily reports and indorsements of policies issued by them or received from sub- 
agents appointed by them, and shall, not later than the 15th day of each month, 
forward a regular monthly account current to the first party at Des Moines, lowa, 
of their own business and the original account currents received from their agents, 
containing detailed statement of the business done by each subagent during the 
preceding month, accompanied by all canceled policies‘and vouchers for charges 
made therein, together with a monthly recapitulation of all the business of said 
agency, and shall, not later than seventy-five (75) days after the month for which 
statement is rendered, forward a remittance to the said company for the balance 
shown to be due by monthly statement.” 

It further provided: 

“The second party assumes and agrees to pay any and all liability of Rickert, 
Mellinger & Co., of Lancaster, Pa., to the Central National Fire Insurance Com- 
pany arising under the contract between said parties dated December 2, 1918, for 
the months of November and December, 1919, and January, February, March and 
April, 1920. The amount due for November and December, 1919, and January, 
February and March, 1920, is hereby agreed to be the sum of twenty-two thousand 
four hundred twenty-eight and 38/100 dollars ($22,428.38). The amount thereof 
for the months of November and December, 1919, and January, 1920, shall be paid 
by the second party to the first party on or before May 15, 1920, and the further 
payments due under said contract shall be paid according to the terms thereof.” 

The condition of the bond of the defendant contained, among others, the 
following provisions: 
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“The condition of this bond being that the said Central National Fire Insurance 
Company and the said Ballard-Greene-Smith Corporation have entered into a general 
agency contract, .a copy of which is hereto attached, the faithful performance of 
which on the part of the said Ballard-Greene-Smith Corporation is hereby 
guaranteed: 

“Now, therefore, if the said Ballard-Greene-Smith Corporation shall well and 
faithfully perform each and every condition of its contract with the Central National 
Fire Insurance Company, there can be no claim under this bond; otherwise, it shall 
be of full force and effect. 

“Provided, however, that no changes or amendments to: the contract hereto 
attached shall be made without the written consent of the surety, and that the 
obligee, upon learning of any act which may be made the basis of any claim here- 
under, written notice thereof shall be mailed to the surety at its office at No. 60 
John Street, New York City, New York, within thirty days after so learning of 
any such act; that the surety may at its option cancel this bond by giving forty-five 
days’ notice in writing to the obligee, and this bond shall be deemed canceled at 
the expiration of said thirty days, the surety remaining liable for any act of the 
principal which may have been committed by the said principal up (to) the date 
of said cancellation, but shall not be liable for any act of the principal committed 
after the expiration of said thirty days; and that any suits at law or proceedings in 
equity brought on this bond to recover any claim hereunder must be instituted 
within six months next after the obligee first becoming aware of any act which 
may be made the basis of a claim hereunder.” 

The petition, after setting out the agreement between the plaintiff and the 
corporation, alleged : 

“That prior to the 2d day of July, 1920, the said Ballard-Greene-Smith Corpora- 
tion mailed to this plaintiff, and this plaintiff received, a statement of the indebtedness 
of said corporation to this plaintiff growing out of the business transacted by said 
corporation under said contract during the month of May, 1920, showing an in- 
debtedness to this plaintiff on account of such business in the sum of $3,491.91. 
That thereupon, and on the 2d day of July, 1920, this plaintiff wrote said corporation 
stating that the proper balance chargeable to said corporation upon said May 
account was $3,482.18, instead of $3,491.91, and the said-corporation made no objec- 
tion to such correction, and on the 21st day of August remitted to plaintiff upon 
said May account the sum of $2,538.61, leaving a balance of $943.57, which has not 
been paid, except as hereinafter stated.” 

It then sets out failures of the corporation to remit the amounts due for 
policies written by it for the plaintiff every month thereafter, which on April 1, 
1921, showed a balance due the plaintiff from the corporation of $8,857.85 for moneys 
collected by it for policies it issued for and in behalf of the plaintiff, and the sum 
of $2,408.67 balance due on the Rickert, Mellinger & Co. indebtedness assumed by 
the corporation in its contract with the plaintiff. 

[1] A demurrer to the petition and amendment thereto was by the court over- 
ruled, whereupon the defendant filed its answer. In view of the conclusion reached 
by us, it is only necessary to set out the following plea in the answer, to wit: 

“That one of the conditions of the bond given by it jointly with the Ballard- 
Greene-Smith Corporation unto the plaintiff, and under which the liability of the 
defendant to the plaintiff, if any, arises, which liability is sought to be enforced 
in this action, reads as follows, to wit: ‘That the obligee, upon learning of any 
act which may be the basis of any claim hereunder, written notice thereof shall be 
mailed to the surety at its office, No. 60 John Street, New York City, New York, 
within thirty days after so learning of any such act’; and the defendant further 
alleges that it was provided in said bond that, upon the failure to perform the 
conditions thereof, the said bond should be void and of no effect.” 

It is then alleged that “on July 15, 1920, a large sum became due from the 
Ballard-Greene-Smith Corporation unto the plaintiff under the terms of the contract, 
Exhibit B, amounting to many thousand dollars, but the exact amount of which 
the defendant is now unable to state, and that default was made at such time by 
the Ballard-Greene-Smith Corporation in the payment of the amount due, and that 
the default became and was known unto the plaintiff and its officers on July 15, 
1920. The defendant further alleges that from month to month during the year 
1920 there became due to the plaintiff from the said Ballard-Greene-Smith Cor- 
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poration sums of money by the terms of. said contract, Exhibit B, and that the 
defendant and its officers were fully advised and were aware of the fact that such 
sums were.due monthly and were fully advised of the fact that default was made 
in the payment thereof from month to month, and that such defaults might furnish 
the basis of a claim against this defendant under its bond, Exhibit A, and now 
assert the defaults in such payment as a basis of the claim in this suit. The de- 
fendant alleges that the plaintiff wholly failed, within thirty days from the time of 
the said separate and several defaults, or at any other time, to furnish the defendant 
with notice of the said defaults of the said Ballard-Greene-Smith Corporation, except 
that on January 11, 1921, the plaintiff did’ mail a letter to the defendant informing it 
that the Ballard-Greene-Smith Corporation was indebted to the plaintiff in approxi- 
mately the sum of $16,000, of which $7,913.59 was past due, and demanded payment 
of the amount due.” 

And it pleads that by reason of the failure to give the defendant the notice, as 
required by the terms of its bond, it is not liable. The undisputed-evidence is that 
the first notice by the plaintiff to the defendant of any default or breach of the 
contract by the corporation was given on December 20, 1920, although the current 
balances due to it from the corporation, beginning in May, 1920, and continuing 
every month thereafter, were not accounted for or paid by the corporation to the 
plaintiff, as required by the contract between them. 

It was also shown that on June 11, 1920, the plaintiff wrote to the corporation 
that “practically no canceled policies received in this office, yet there have been 
numerous cancellations requested, and we have been advised by your office from 
time to time that certain canceled policies were in your possession and would come 
forward at some future date. We would like to have these canceled policies 
forwarded at least once a week, as by holding them in your office we will frequently 
write follow-up letters asking for their return, which letters would be unnecessary 
if the policies were returned promptly to this office. Please arrange to have these 
canceled policies forwarded in accordance with the above, accompanying each ship- 
ment of cancellations with a return premium abstract. In regard to forwarding 
of daily reports, we find that quite frequently we have been carrying liability for a 
month or longer on a risk without any knowledge of the same. This would lead us 
to believe that the daily reports have been held up, or perhaps binders have been 
issued, and no notice of the binder sent to this office. It is our desire to be 
advised of our liability at the very ,earliest date possible, and for this reason we 
are requesting that you forward daily reports promptly, but if for any reason the 
policy cannot be written please forward binder to us advising us of the liability 
assumed.” 

On September 3, 1920, the plaintiff wrote the corporation : 

“Our accounting department have brought to our attention that your premium 
and return premium abstracts contain a great many mistakes, and that frequently 
daily reports are listed, but are not included with the abstracts. We also find that 
canceled policies and indorsements are sometimes listed, but no vouchers received. 
We occasionally find that a daily report or canceled policy is sent to us independent 
of any abstract whatever, and it necessitates our writing you a letter to have it 
included in a subsequent abstract. If the department in your office who has the 
preparation of these abstracts in charge will exercise more care in their preparation, 
correspondence such as we have indicated above will be avoided. We also wish that 
you would make up your summary promptly at the close of the month, said summary 
to show the balance due us for the previous month’s business. We also wish that 
you make corrections in accordance with letters addressed to you, instead of making 
an entry in a subsequent month to correct errors of a previous month. If we 
notify your office of corrections in your account which change the balance due, and 
request that you remit in accordance with the corrected balance, we wish that you 
would kindly do so, as it will simplify the bookkeeping at this end of the line 
quite materially.” 2 

On November 29, 1920, plaintiff wrote the corporation: 

“On November the 23d inst. we wrote you, calling attention to the fact that no 
remittance had been received from you on account of the outstanding balance from 
your agency, and we are now suppplementing this letter with a statement showing 
just how your account stands on our books at the present time. According to our 
records there is due us up to October Ist from the Ballard-Greene-Smith Corporation 
Agency $5,504.92, which amount, together with the Kosmak-Mellinger Company 
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balance of $2,408.67, makes a total of $7,913.59, which must be taken care of by 
your office in order that your account may be in acceptable condition to the insurance 
departments. 

“Permit us to call your attention to your May account, which you reported as 
$3,491.91. We wrote you on July 2d, stating that the proper balance for May was 
$3,482.18, and we explained to you just how this corrected balance was arrived at, 
and requested that you remit in accordance with the same. However, when you 
remitted on August 21st you remitted $2,538.61, this amount being the amount of your 
May balance, according to your figures, less $953.30, an amount which we are unable to 
verify, but which we presume was intended to include the Kosmak-Mellinger return 
premium items, which you show as $905.31 on an account which you rendered, and 
which was received here June 21st, the same including return premium abstracts 
which were unnumbered, but which you indicated as Kosmak-Mellinger cancellations. 
We checked over these abstracts and discovered that the proper amount of return 
premium, less commission, was $887.67, instead of $905.31, and we wrote you, 
explaining just how we had arrived at this amount, and when we rendered you a 
statement of the Kosmak-Mellinger account on July 13th we included in the same 
this item of $887.67, as we naturally presumed that you intended to apply these 
return premiums on the Kosmak-Mellinger balance, as you distinctly stated on the 
account which we received that the cancellations were in behalf of Kosmak-Mellinger 
Company, Incorporated; consequently, inasmuch as these return premiums have 
been allowed on the Kosmak-Mellinger account, they could not be allowed in the 
account of your own office, and we therefore figure that, after applying your 
remittance of $2,538.61 against the corrected balance of $3,482.18, there is still due 
us on account of your May business $943.59—this being the first -item shown in the 
statement which we are inclosing to you. 

“The next item with which we have charged you is reinsurance of $770.31, as 
per statement rendered you on July 23d, at which time a letter was addressed to you 
explaining how this amount was arrived at. This is made up largely of reinsurance 
cancellations for which the certificates were mailed to your office, although there 
may have been a few items of reinsurance premiums. Abstracts of. all of these 
items are on file here and duplicates are in your office. Your June account showed a 
balance of $1,660.37, but your cash remittance, together with expense vouchers, was 
for $1,625.25, leaving a balance on June of $35.12. Your June balance, according to 
the statement rendered, was $1,625.12, but there were numerous items which altered 
the balance somewhat, and we inclose a statement showing just what these changes 
are, which increases your balance to the figures we have indicated. 

“On your July account we find that there is a balance due you of 70 cents, 
inasmuch as the balance which you showed was $1,035.72, but, after making numerous 
corrections, as per statement enclosed you herewith, we find the balance to be 
$1,035.02. Your remittance was based on the balance shown by you, consequently 
you are 70 cents overpaid for July. We find that you did not include in your 
account for July reinsurance amounting to $30.61, a statement of which was sent 
to you at the time. Perhaps you have mislaid this reinsurance statement, so we are 
sending you a copy of the same at this time. 

“Your August account is correct at $3,065.05, instead of $2,963.35, as rendered 
by you. A statement showing corrections, which alters the balance, is inclosed to 
you herewith and we wish that you would remit according to the corrected amount. 
We also inclose a statement of August reinsurance, showing a balance due the 
Central National of $64.88. 

“Your September account, according to the corrected figures, is $774.17, instead 
of $336.02. A statement of these corrections is inclosed to you herewith, and we 
ask you to remit in accordance with the proper figure. We also find that there is a 
balance due Ballard-Greene-Smith Corporation on account of September reinsurance 
of $178.09, and we inclose herewith statement showing how this amount is arrived at. 

“A summary of all of the above is inclosed to you at this time showing the 
balance of $5,504.92. We would like very much to have you remit this amount, 
together with the Kosmak-Mellinger balance of $2,408.67 at once, so that we may 
have this account in acceptable shape to the insurance department. We are quite 
willing to go over any of these statements with you, and to make any changes or 
corrections which might develop as being necessary; our desire at this time being 
to have the account paid up to October Ist, so that it will meet with the insurance 
department’s requirements. 
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“We might also state that the Kosmak-Mellinger account should have been taken 
care of some time ago, and at this time your August balance is about two weeks 
past due. Will you kindly co-operate with us in the above matter, and, awaiting 
receipt of your remittance in very early mail, we remain, 

“Yours very truly, 
“A. H. Watson, Asst. Secretary.” 

On October 21, 1920, it notified the corporation of the cancellation of the 
contract for the reason stated in the letter, which is as follows: 

“October 21, 1920. 

“Ballard-Greene-Smith Corporation, 51 Maiden Lane, New York City, N. Y.— 
Gentlemen: This is to advise you that the executive committee, in its meeting on 
the 14th inst., did by resolution offered and adopted at said meeting instruet that 
the existing contract with Ballard-Greene-Smith Corporation be terminated, and 
that the 60 days’ notice of cancellation be given as provided by its terms. You 
will therefore please accept this as formal notice of the termination of your 
general agency contract with the Central National Fire Insurance Company, dated 
the 15th day of May, 1920. The cause for the cancellation of this contract must be 
very patent to you. The Central National’s management has its own views as to 
what constitutes good underwriting practices for a new company in a new field. 
Your views along these lines, as evidenced by your letters, do not seem to be at all 
im accord with the views of the home office management, and as your agents 
frequently go outside of instructions and bind the Central National for excess lines 
and on classes prohibited in instructions under which you are working, and as the 
company is frequently bound for days and sometimes weeks under binders and 
policies that are afterwards returned to this office canceled flat, under which binders 
and policies the company had an uncompensated liability, and under which, if losses 
occurred while policies were out, the company would undoubtedly have been called 
upon to pay. 

“These are only a few of the many and cogent reasons why the Central 
National is withdrawing from the Eastern field. We wish to say, in terminating 
our contract with Ballard-Greene-Smith Corporation, we have no intention at this 
time of making any other general agency connection for the Eastern field. The 
termination of your general agency contract simply means that the Central National 
has decided to retire from and remain out of the Eastern field for the present. With 
your company, the Port of New York, available to you, you can undoubtedly use 
the Central National’s agency organization to your advantage and profit. 

“I. remain yours very truly, 

“Geo. J. Delmege, President.” 

[2] The stipulation in the bond, “that the obligee [the plaintiff] upon learning 
of any fact which may be a basis of any claim hereunder, written notice thereof 
shall be mailed to the surety at its office at No. 60 John street, New York City, 
New York, within thirty days after so learning of any such act,” is clear and free 
from any ambiguity. The most favorable construction the plaintiff could ask is 
that it be construed as policies of insurance are, which is that they must be enforced 
as any other contract. It is only when a provision of a bond by a surety or 
insurance company is ambiguous and subject to two different constructions that it 
will be construed against the Surety Company. Liverpool, etc., Insurance Co. v. 
Kearney, 180 U. S. 132, 135, 136, 21 S. Ct. 326, 45 L. Ed. 460; National Surety Co. v. 
Long, 125 F. 887, 889, 60 C. C. A. 623; U. S. Fidelity & Guaranty Co. v. Rice, 
148 F. 206, 78 C. C. A. 164. 

In the Liverpool, London & Globe Insurance Company Case, supra, the court 
held: “But the rules established for the construction of written instruments apply 
to contracts of insurance equally with other contracts. * * * To the general rule 
there is an apparent exception in the case of contracts of insurance, namely, that, 
where a policy of insurance is so framed as to leave room from two constructions, 
the words used should be interpreted most strongly against the insurer.” 

In National Surety Co. v. Long, supra, this court, said: “The care or negligence 
with which an obligor, who fails, seeks to perform his contract, is no defense to 
an action for damages for his failure. The only test of the right to recover in such 
an action is the existence of the breach of the covenant. It is no answer to an action 
for a failure to pay a promissory note that the maker, although he paid no part 
of it, exercised all the care to pay it that a person of ordinary prudence in similar 
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circumstances would have used. It is no defense to an action for the breach of a 
contract that, although the obligor failed to perform it, yet he exercised ordinary 
care to do so. The very purpose of a promise or of a covenant is to relieve the 
obligee of all inquiry relative to the care or negligence with which the obligor acts 
in its fulfillment, and to impose upon the latter the absolute obligation to perform it. 
Nothing less than full performance satisfies the undertaking. The obligation of a 
promise or of a covenant to pay a debt or to do an act is not to use ordinary care 
to comply with the terms of the agreement, but it is to perform it; and, in an 
action for its breach, it is not material what care the obligor used, or what negligence 
he was guilty of, in his endeavor to fulfill it. The only question is: Did he perform 
his contract? Guarantee Co. v. Mechanics’, etc., Co., 133 U. S. 402, 421, 422, 22 S. 
Ct. 124, 46 L. Ed. 253. The covenant of the plaintiff in the case under consideration 
was to immediately notify the surety company of any failure or inability of the 
contractor to construct and complete the building at the time and: in the manner 
specified in the contract, and the question was not. whether or not, although he 
failed to give the notice, he had exercised ordinary care to do so, but whether or not 
he had actually given the notice immediately upon the appearance of the known 
inability and failure of the contractor to perform his agreement.” See, also, New 
Amsterdam Casualty Co. v. Farmer’s Cooperative Union (C. C. A.) 2 F. (2d) 214. 

The latest authority on this subject, decided by this court, is Maryland Casualty 
Co. v. Bank of England, 2 F.(2d) 793 (opinion filed December 5, 1924), which was 
also an action on a surety bond executed by a corporation. It was there held: “It 
is true that it is a rule of construction that ambiguities should be resolved against 
the drawer of an instrument and that this rule has been properly applied to 
insurance contracts. American Surety Co. v. Pauly, 170 U. S. 133, 144, 18 S. Ct. 
552, 42 L. Ed. 977. However, this does not mean that the contract can be changed 
or ‘refined away’ by this mere rule of construction (Guarantee Co. v. Mechanics’ 
Savings Bank & Trust Co., 183 U. S. 402, 419, 22 S. Ct. 124, 46 L. Ed. 253), nor 
that all other rules of contract construction must stand silent in the presence of 
this rule.” 

Upon the undisputed facts, the motion of the defendant for judgment should 
have been sustained, and for refusal to do so the judgment is reversed. 

SANBORN, Circuit Judge (concurring). This-case was decided in the court below 
in favor of the plaintiff and its counsel seek to sustain it here on the grounds 
(1) that the bond on which the suit is based is that of a paid surety, that the 
construction of this bond is governed by the established rule for the interpretation 
of contracts of insurance companies, and that that rule is that if there is doubt 
about the meaning of such contracts they must be construed most favorably to 
the insured, and (2) that the meaning of the contract in suit is doubtful and the 
judgment should be for the plaintiff. I concur in the reversal of this judgment 
for these reasons : 

First. Conceding that the contract of this surety should be construed in 
accordance with the rule for the interpretation of contracts of insurance companies, 
nevertheless that rule is not and has not been in the federal courts since the decision 
of the Supreme Court in 1893 in Imperial Fire Insurance Co. v. Coos County, 
151 U. S. 452, 462, 463, 14 S. Ct. 379, 38 L. Ed. 231, that contracts of insurance and 
contracts of sureties should be treated as special classes of contracts to be interpreted 
by the rule that if the meaning of the agreement is in doubt the construction should 
be adopted that is most favorable to the assured. But the true rule for the con- 
struction of such contracts is that they ought to be interpreted like other classes of 
contracts according to the sense and meaning of the terms which the parties have 
used and those terms ought to be taken, understood and given effect-in their plain, 
ordinary and popular sense, fairly and justly to all the parties to the contracts. 
Atlas Reduction Co. v. New Zealand Ins. Co., 138 F. 497, 499, 71 C. C. A. 21, 9 
L. R. A. (N. S.) 433; National Surety Co. v. Western Pacific Ry. Co., 200 F. 
675, 699, 700, 419 C. C. A. 91; Dorrance v. Barber (C. C. A.) 262 F. 489, 491; 
Suzuki v. National Surety Co. (C. C. A.) 290 F. 942, 943; Hawkeye Commercial 
Men’s Assn. v. Christy, 294 F. (8 C. C. A.) 208, 210, 211, 213. 

Second. By the terms of the bond on which the defendant is surety it guaran- 
teed to the plaintiff the faithful performance by the Ballard-Greene-Smith Corpora- 
tion of the latter’s written agency contract with the plaintiff. One of the terms of 
the bond reads in this way: “That the obligee, upon learning of any act which may 
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be made the basis of any claim hereunder, written notice thereof shall be mailed to 
the surety at its office at No. 60 John street, New York City, N. Y., within 30 days 
after so learning of any such act.” The agency contract provided that not later than 
the 15th day of each month the Ballard Company should forward to the plaintiff 
an account current of its agency business during the preceding month, and that 
not later than 75 days after the month for which such statement was sent it should 
forward to the plaintiff a remittance for the balance shown to be due from that 
statement. Such accounts current. were forwarded accordingly to the plaintiff, but 
the remittances were not made as required by the contract. Seventy-five days after 
the end of May, 1920, there was $2,538.61 unpaid on the current account for that 
month; 75 days after the end of June, 1920, there was still due and unpaid $1,660.37 
on the current account for that month; 75 days after the end of July, 1920, there 
was still due on the current account for that month $1,035.02. Each of these defaults 
of the Ballard Company, each of these failures on their part to make the respective 
remittances within the 75 days after the expiration of the month for which they 
were respectively due, was unquestionably an “act which may be made the basis of 
any claim” under the bond. It is these acts, these failures to remit, that constitutes 
the gravamen or basis of this suit. The plaintiff learned of these defaults when they 
occurred, and has known of them ever since. It was required by the express 
provision of the bond to give to the defendant written notice of each of them 
within 30 days after they occurred. It failed so to do, and thereby both failed 
to fulfill the conditions of the defendant’s liability on the bond and committed the 
first breach thereof. 


AMERICAN SURETY CO. OF NEW YORK v. RICKS. (No. 4312.) 
(Supreme Court of Georgia. Feb. 25, 1925.) 
127 Southeastern Reporter 147. 
INJUNCTION—TRIAL JUDGE HELD UNAUTHORIZED TO ORDER SUB- 
STITUTION OF SURETY WITHOUT NOTICE TO OBLIGEE AFTER 
DETERMINATION OF CASE. 


Where to dissolve interlocutory injunction defendants as principals and surety 
company executed bond conditioned as provided in injunctive order, even though 
trial judge may have been authorized to order substitution of different surety, 
without notice to plaintiff before verdict and final judgment, he could not do so after 
determination of case. 

(For other cases, see Insurance, Dec. Dig. § 178.) 


Error from Superior Court, Fulton County; Geo. L. Bell, Judge. 

Equitable action by J. L. Ricks, by next friend, against several defendants, in 
which the American Surety Company of New York became security on defendants’ 
bond. An order was granted, setting aside a former order relieving the Surety 
Company from liability on the bond, and it brings error. Affirmed. 

Jones, Evins & Moore, of Atlanta, for plaintiff in error. 

Hewlett & Dennis, of Atlanta, for defendant in error. 

Arkinson, J. A minor suing by next friend instituted an action against his 
employer for damages caused by a personal injury. While the case was pending, 
the defendant (a corporation) executed a mortgage on its property to another 
corporation. The plaintiff in the above-mentioned suit instituted an equitable action 
against the mortgagor, the mortgagee, and the sheriff, to enjoin foreclosure of the 
mortgage and sale of the property. At a hearing at chambers the judge granted 
an interlocutory injunction, but provided in the order that the defendants might 
proceed with the sale by giving “their joint and several bond, with good and sufficient 
security, to be approved by the clerk of said court, conditioned to pay plaintiff, 
should the mortgage and security given thereunder be, in this pending suit, declared 
fraudulent and set aside for fraud, the amount of the verdict and judgment, if 
any be obtained, in the” damage suit against the mortgagor. In order to dissolve 
the interlocutory injunction the defendants, as principals, and the American Surety 
Company of New York, as security, executed a bond conditioned as provided in 
the injunctive order, which bond was approved by the clerk of the court and filed 
in his office on November 17, 1919. After a verdict and decree foreclosing the 
mortgage, but before final judgment in the damage suit, and without any notice to 
the obligee, an individual signed the bond as surety, and the clerk of court made 
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an entry thereon: “Approved with new surety November 12, 1920.” On the same 
day an order was granted in open court by the judge, without notice to the obligee, 
which recited the substitution of another and different surety that had been approved 
by the clerk of court, and declared that the American Surety Company should be 
discharged from all further liability as surety from the date of the order. On June 
23, 1922, during the first term after notice of the order last mentioned, the plaintiff 
made a written motion to set aside that order, on the ground that it was improvidently 
and illegally granted without notice to the plaintiff. A rule was duly issued upon 
the motion, and service acknowledged. It does not appear that an answer was made 
to the rule, but a hearing was had at which evidence was introduced. In so far as 
material to be stated, the pleadings and evidence and recitals in the bill of exceptions 
made the case as stated above. At the hearing the judge granted an order setting 
aside so much of the former order as relieved the American Surety Company of 
New York from liability on the bond. To this order the surety company alone 
excepted. Held, the bond was given as authorized by the interlocutory order of the 
court. Even if the judge would have been authorized to order the substitution of a 
different surety without notice to the plaintiff before verdict and final judgment in 
the equity cause, he could not do so after the determination of the case. The judg- 
ment setting aside in part the former order of the court was not erroneous. 
Judgment affirmed. 
All the Justices concur. 


MARYLAND CASUALTY CO. v. KERR. (No. 12127.) 
(Appellate Court of Indiana, Division No. 1 April 2, 1925.) 
147 Northeastern Reporter 285. 

1. CONTEMPT—RECOVERY AGAINST SURETY ON BOND GIVEN ON 
APPEAL FROM JUDGMENT ADJUDICATING PRINCIPAL IN CON- 
TEMPT FOR FAILURE TO PAY MAINTENANCE FOR CHILDREN 
HELD LIMITED TO AMOUNT FOUND DUE ON RENDITION OF 
JUDGMENT, WITH INTEREST AND COSTS. 

Recovery against surety on appeal bond given on appeal from a judgment in 
contempt proceedings adjudicating principal in contempt for refusal to pay mainte- 
nance for children, ordered by the court to be paid to the divorced wife, held limited 
to the amount of maintenance found due when the judgment of contempt was 
rendered, with interest and costs, in view of Burns’ Ann. St. 1914, § 679. 

(For other cases, see Contempt, Dec. Dig. § 66[9].) 

2. CONTEMPT—HUSBAND’S EVASIVE CONDUCT AND UNWISE MODI- 
FICATION OF ORIGINAL DECREE ORDERING PAYMENT OF MAIN- 
TENANCE FOR CHILDREN HELD NOT GROUNDS FOR AFFIRMING 
ERRONEOUS JUDGMENT AGAINST SURETY ON HUSBAND'S 
APPEAL BOND. 

Where trial court’s judgment against surety on appeal bond given on appeal from 
judgment adjudicating principal in contempt for refusal to pay divorced wife 
maintenance for children in her custody was erroneous, fact that principal left state, 
and that modification of original judgment ordering payment of maintenance was 
unwise in not making such payment a lien on principal’s real estate, and that wife 
committed errors of judgment, as a result of all of which principal may escape 
payment of just obligation, he/d not to authorize affirmance of erroneous. judgment. 


(For other cases, see Contempt, Dec. Dig. § 66[9].) 


Appeal from Circuit Court, Lake County; E. Miles Norton, Judge. 

Action by Jennie Pearl Kerr against the Maryland Casualty Company, a 
corporation. Judgment for plaintiff, and defendant appeals. Reversed. 

William J. Whinery, of Hammond, for appellant. 

Patterson & Thiel, of Gary, for appellee. i. 

Remy, J. In April, 1916, in a suit commenced by John Kerr against appellee, a 
divorce was granted appellee on her cross-complaint. As a part of the decree, 
appellee was given the custody of three minor children of the parties, and Kerr 
was ordered to pay to appellee, on the first day of each month, the sum of $60 for 
the maintenance of the children. November 14, 1919, on petition of appellee and 
cross-petition of Kerr for a modification of the decree, the amount to be paid for 
the maintenance of the children was increased to $100 per month, but with the 
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provision that “the order should not be a lien” on Kerr’s real estate. The monthl 
payments for the support of the children were not paid, and in December, 1920, 
appellee filed with the court her petition asking that Kerr show cause why he 
should not be punished for indirect contempt. Issues were formed, and on March 3, 
1921, a trial of the contempt proceeding resulted in the following judgment: 

“It is therefore considered, adjudged, and decreed by the court that the plaintiff, 
John Kerr, is in contempt of this court for failure to comply with the order of 
this court entered November 14, 1919, in this cause, and for the further reason that 
he has failed to discharge the rule entered against him, in that there is now $1,063 
unpaid and due to defendant, petitioner herein, and which the plaintiff now refuses 
to pay, without just cause for such refusal, and that the plaintiff be and he is hereby 
ordered confined to the county jail of Lake county, Ind., until said order is complied 
with, and the sheriff if charged with the execution of this order.” 

_ From this order Kerr appealed, in term, to the Supreme Court, giving bond for 
$2,000, with appellant as surety. The order and judgment of the trial court was ~ 
affirmed. Kerr v. State (1923) 193 Ind. , 141 N. E. 308. See, also Kerr v. Kerr 
(1923) 193 Ind. , 141 N. E. 305. 

[1] After affirmance by the Supreme Court, Kerr having left the state taking 
with him all of his property subject to execution, appellee commenced this action on 
the appeal bond, making appellant, the surety, sole defendant. Appellant having 
answered by denial, a trial resulted in a judgment for appellee for the full amount 
of the bond. At the time of the trial of the contempt proceeding, the total amount 
due on the court order for the maintenance of the children was, as found by the 
court, the sum of $1,063. Since the trial of the contempt proceeding, the monthly 
payments on the maintenance order have not been paid, and at the time the court 
rendered judgment in the case at bar there was due on the order a total of $4,563. 

Appellant concedes its liability as surety on the bond. The only question for 
determination by this court is: What is the measure of recovery? Appellant contends 
that recovery on the bond is limited to $1,063, the amount found to have been due 
from John Kerr, the principal on the bond, at the time the judgment was rendered, 
plus interest and costs, or a total of $1,270.93. On the other hand, it is urged by 
appellee that, since there was due on the order for maintenance, at the time of the 
trial of this cause, the sum of $4,563, her recovery is not limited to the amount due 
when the court rendered judgment in the contempt proceeding, with interest and 
costs; but that she is entitled to recover $2,000, the full amount of the bond obliga- 
tion. The trial court erroneously adopted this view. 

Section 632 of the Civil Code (Section 679, Burns’ 1914) provides that a term 
time appeal shall operate as a stay of all further proceedings on the judgment, upon 
the filing of an appeal bond with such penalty and surety as the court may approve, 
conditioned that the appellant “will duly prosecute his appeal, and abide by and pay 
the judgment and costs which may be rendered or affirmed against him.” The judg- 
ment from which John Kerr appealed, and in which appeal he gave the bond sued on, 
was that he was in contempt of the court “for his failure to comply with the order” 
of court of November 14, 1919, as a result of which he was then found to be 
indebted to-the defendant in the sum’ of $1,063, and was ordered confined to jail 
until the order should be complied with. The trial for contempt was had on March 
3, 1921. Kerr was not then in contempt for failure to pay the $100 which would 
fall due April 1, 1921, nor for failure to pay any of the subsequent monthly payments, 
under the court’s order for the support of his children. The record shows that, 
since the trial of March 3, 1921, Kerr has made no payments. For his failure so to 
do, he is guilty of conduct for which he might again be cited for contempt, but 
for that conduct no charge of contempt has been filed, and no trial had. The bond 
given on appeal from the judgment for Kerr’s contempt in refusing to comply with 
the orders of the court at and prior to the time the judgment was rendered would not 
provide against his wrongful conduct in refusing to make payments which fell 
due subsequent to that time. If there had been no appeal from the judgment in the 
contempt proceeding, and Kerr had promptly paid the $1,063 then due, no one 
would contend that under the judgment Kerr could have been kept in jail until all 
future payments for support had been made. 

[2] As a reason for affirmance of the judgment, it is suggested by appellee that 
Kerr is not now within the jurisdiction of the court. It may be that the modification 





186 The Insurance Law Journal, Vol. 65 [July, 1925 


of the original judgment, by which it would not be a lien on Kerr’s real estate, 
was a mistake, and it may be that there haye been errors of judgment on the part 
of appellee, and that as a result Kerr may escape the payment of a just obligation, 
but pe ee errors for which relief can be given by this court. 

eversed. 


. 


HOPKINS v. NATIONAL SURETY CO. (No. 26531.) 
(Supreme Court of Louisiana. June 27, 1924. On Rehearing, Jan. 5, 1925. Further 
Rehearing Denied March 2, 1925.) 
103 Southern Reporter 314. 
On Rehearing. 
1. PRINCIPAL AND SURETY—SURETYSHIP; OBLIGATION UNDER IN- 
DEMNITY BOND HELD DISCHARGED BY PRINCIPAL’S PAYMENT. 


: In view of Civ. Code, Art. 3062, obligations of surety company on indemnity 
bond, required by Ordinance No. 2346, of City of New Orleans to be given for each 

vehicle employed in transporting passengers, held discharged, where injured party 
received sum from principal exceeding amount of bond; such obligation being not 
original indemnity contract, but merely collateral undertaking. 

(For other cases, see Principal and Surety, Dec. Dig. § 112.) 

St. Paul, J., dissenting. 

Appeal from Civil District Court, Parish of Orleans; M. M. Boatner, Judge. 

Consolidated suits by Mrs. Augusta Hopkins, widow of Charles Hopkins, against 
the National Surety Company, and by the National Surety Company against Mrs. 
Augusta Hopkins. From a decree, the latter appeals. Affirmed on rehearing. 

Paul W. Maloney, of New Orleans, for appellant. 

Wm. B. Grant, of New Orleans, for appellee. 

By Division C, composed of Overton, St. Paul, and Thompson, JJ. 

St. Pau, J. For convenience we state the preliminaries by quoting as follows 
from Horsthemke v. National Surety Co., 151 La. 55, 91 So. 544, since in that 
particular the facts are identical in both cases, to wit: 


By an ordinance, No. 2346, adopted by. the commission council of the city of 
New Orleans April 27, 1915, regulating the transportation of passengers for fares 
in that city, it is provided that persons or corporations engaged in the business of 
transporting passengers shall file with the commission of public safety an indemnity 
bond for the sum of $5,000 for each and every vehicle used in such business— 

“The said indemnity. bond or bonds to be executed by a surety company or 
companies duly authorized to do business in the state of Louisiana, payable to the 
city of New Orleans, and shall contain stipulation that in the event any person 
or persons who may sustain damages to his or their persons or property as the 
result of the fault of the person, firm, association of persons, or corporation con- 
cluding said business or his or their agents, servants or employees, he or they shall 
have his or their right of action on said indemnity bond as fully and to the same 
extent as if said bond was made and executed directly in favor of the claimant of 
such damages. * * *” 

In accordance with the provisions of that ordinance, the New Orleans Railway & 
Light Company executed the bond which is involved in this case, with the National 
Surety Company as surety, the condition whereof is in the following language: 

“Now therefore the condition of this instrument is such that if the principal 
indemnifies the obligee, or any person or persons who sustain damages to his or 
their person or property as a result of the fault of the principal, its agents, servants 
or employees in any amount not to exceed the sum of five thousand dollars * * * 
then this instrument shall be null and void, otherwise to remain in full force 
and effect. * * *” 

And again: “The provisions of the ordinance must be read into the bond, and 
they fix the rights as well as the obligations of the surety.” (The ordinance may 
be seen in full in Le Blanc v. City of — Orleans, 138 La. 247, 70 So. 212.) 


On January 2, 1922, plaintiff obtained final judgment against the New Orleans 
Railway & Light Company for $10,000, with interest, etc. See Hopkins v. N. O. 
Railway & Light Co., 150 La. 61, 90 So. 512, 19 A. L. R. 1362. 
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On June 4, 1923, plaintiff obtained final judgment also against National Surety 
Company (defendant here) for $5,000. See Hopkins v. National Surety Co., 154 
La. 61, 97 So. 297. 

The judgments speak for themselves; and show that the railways company was 
condemned as principal for $10,000, and the surety company (this defendant) as 
surety up to the sum of $5,000. 

III. 


Aiter the judgment of June 4, 1923, plaintiff issued execution against the surety 
company; and the latter at once enjoined the seizure on the ground that plaintiff 
had compromised and settled with the principal, thereby discharging the surety. 

Plaintiff thereupon applied to this court for a rule upon the district judge and 
counsel for the surety company to show cause why they should not be held in con- 
tempt of this court. Where rule was, of course, promptly denied. 

The surety company now pleads the action of this court, on the rule for con- 
tempt against the counsel, as res judicata upon the issues involved in the injunction; 
which plea is deserving of, and will have, no more serious consideration than the 
rule itself, 

IV. 


Of course, where the creditor voluntarily compromises with the principal, or 
otherwise voluntarily discharges the debt, then the surety is entitled to his release. 
R. C. CG, S062. 

But it is a wholly different matter where the creditor simply takes from the 
principal debtor all the latter has to give (and therefore all the creditor can possibly 
get), and then looks to the surety for the balance of the debt. 

Under the system prevailing in this state, that is precisely what the creditor is 
obliged to do; since he cannot resort to the property of the surety until he has 
first exhausted that of the principal, unless the surety has expressly agreed other- 
wise. R. C. C. 3045. 


The facts are that during all these proceedings the railways company was in the 


hands of a receiver appointed by the federal court for this district; that, whilst 
plaintiff’s suit against the surety company was pending on appeal before this court, 
the railways company was reorganized for the purpose of taking it out of the 
hands of the receiver; that the ordinary creditors of said railways company were 
tendered common stock, at par, in the new corporation (New. Orleans Public Service, 
Incorporated) ; that if they failed to take this, they would likely (almost certainly) 
get nothing; that plaintiff advised defendant herein of that situation, and offered 
defendant to cede it her claim against the railways company, on payment of her 
judgment against it (which, however, was wholly unnecessary, since the surety 
company had a direct right of action against said railways company, R. C. C. 3057, 
Nos. 1 & 2); that plaintiff received in full for her judgment $11,338.84 in stock 
of said new company; that plaintiff offered said stock to defendant at par, who 
refused to take it; that thereupon plaintiff sold said stock for $8,163.96, the best 
price obtainable, and then issued execution against defendant as aforesaid. 

All of which has; of course, none of the elements of a voluntary remission or 
compromise of the debt with the principal (R. C. C. 2205, 3076), but on the contrary, 
evidences a bona fide effort on the part of plaintiff to reduce as far as possible the 
ultimate liability of the surety, as both — and law require (R. C. C. 3045). 

Defendant contends that according to the condition of its bond, as set forth in 
paragraph I of this opinion, it was discharged as soon as plaintiff recovered as 
much as $5,000 from the railways company; said condition being that— 

“If the principal (railways company) indemnifies * * * any person * * * 
who sustains damages * * * -in any amount not to exceed $5,000, * * * then 
this instrument shall be null, etc.” 

This contention is not sound, for it fails to take into account that— 

“The provisions of the ordinance must be read into the bond, and they fix the 
rights as well as the obligations of the surety.". Horsthemke Case, ut supra. | 

And that ordinance, though fixing the amount of the bond to be furnished at 
$5,000, yet requires that— 
said bond “shall contain a stipulation that in the event any person or persons may 
sustain damages, * * * he or they shall have his or their right of action on said 
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indemnity bond as fully and to the same extent as if said bond was made and 
executed directly in favor of the claimant for such damages.” 

Of course, the amount of said bond limits the extent of surety’s liability there- 
under ; but we may search the ordinance in vain for any clause therein limiting the 
right of action therein to persons who have been damaged not exceeding $5,000, or 
denying a cause of action upon said bond to any person who shall have been indemni- 
fied by the principal up to the sum of $5,000. And that is just the meaning which 
this defendant now seeks to give to the bond executed by it. 

On the contrary, the ordinance (which is the only measure of the surety’s 
liability) very clearly gives a right of action on said bond to “any person * * * 
who may sustain damages,” regardless of the amount of such damages; and nowhere 
restricts said cause of action to such only as shall not have been able to collect as 
much as $5,000 from the principal of the bond. 

VII. 

Of course, this defendant, notwithstanding the judgment of June 4, 1923 (154 La. 
61, 97 So. 297), is liable only for such balance as may still be due upon its claim 
against the railways company; for that judgment must be read in the light of the 
pleadings upon which it is based, and as surety this defendant owes no more than 
that. R. C. C. 3037. 

VIII. 


As the execution issued herein for the full sum of $5,000 (also for 10 per cent 
attorney's fees thereon, which we expressly rejected), defendant was, of course, 
entitled to some relief; but not to the relief sought for. : 

It should have proceeded by rule to have the execution reduced to such amount 
as it actually owes. That amount is clearly the difference between the par value of 
the stock received by plaintiff and the price for which she sold it, to wit, $3,174.88; 
together with legal interest thereon from January 13, 1923, and her costs in the 
proceedings against the National Surety. 

Decree. 

The judgment appealed from is therefore reversed; and the injunction herein 
sued out is now dissolved; reserving to the National Surety Company the right to 
have the execution herein issued reduced to the amount due as hereinabove set forth. 
National Surety Company to pay costs. 

On Rehearing. 

Brunot, J. In our original decree herein, which was handed down by Division 
C, the judgment appealed from is reversed, and the injunction sued out by the 
National Surety Company is dissolved with the right to have the execution of the 
plaintiff's judgment against appellee limited to the recovery of $3,174.88, the differ- 
ence between the par value of the stock received by plaintiff and th price for 
which she sold it. 

The National Surety Company applied for a rehearing, and in its application 
therefor it is alleged that defendant executed a surety bond in .the sum of $5,000 
under what is known as the Jitney Ordinance of the City of New Orleans; that 
plaintiff was injured while alighting from a Spanish Fort car, owned and operated 
by the New Orleans Railway & Light Company; that she had-.obtained a judgment 
against the New Orleans Railway & Light Company for $10,000 and against 
defendant surety company for $5,000; that in full satisfaction of her judgment for 
$10,000 against the New Orleans Railway & Light Company she accepted stock of 
that company of the par value of $11,338.84, and, on the same day, she sold this 
stock for $8,163.96 cash. It is alleged that this court erred in not holding that the 
discharge of the principal on the bond also discharged the surety. The alleged 
errors in Nos. 2, 3, 4, and 5 are merely amplifications of No. 1, which we have stated 
fully. It is also alleged that the court erred in holding that the principle announced 
in the case of Horsthemke v. National Surety Co., 151 La. 65, 91 So. 544, is 
controlling. 

Appellant filed two briefs with respect to this application. In one, the applica- 
tion for a rehearing is opposed. In the other, appellant asks that our original judg- 
ment be amended, or, in the alternative, that the rehearing, if granted, be limited 
to an amendment of the judgment by increasing the sum awarded therein. 

A rehearing was ordered without reservation or limitation, and the case is 
before us as if originally presented; but it is only necessary for us to consider the 
assignment of errors. 
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Mr. Benj. W. Kernan, as amicus curie, has filed a brief in this suit in which 
he gives an accurate statement of the case. We cannot improve upon that statement, 
and we therefore quote it in full: 

“Mrs. Hopkins sued the New Orleans Railway & Light Company for damages 
sustained while alighting from one of its cars of the Spanish Fort line. From a 
judgment rejecting her demand she appealed, and this court rendered judgment in 
her favor for $10,000 with legal interest from judicial demand. 150 La. 61, 90 So. 
512, 19 A. L. R. 1362. At the time the judgment was rendered, the defendant railway 
company was being operated by a receiver appointed by the United States District 
Court. 

“Suit was then brought against the National Surety Company, of New York, 
and the New Orleans Railway & Light Company, alleging that under Ordinance No. 
2346, Commission Council Series, a bond in the sum of $5,000 for each car operated 
by it had been filed by the. New Orleans Railway & Light Company upon which 
bonds the National Surety Company, of New York, was surety. That under the 
conditions of the ordinance and the bonds, and because of the fact that there were 
two cars concerned in the accident to her, plaintiff was entitled to recover in solido 
against both defendants the amount of the judgment recovered by her against the 
railway: company. i 

“The right to recover a penalty of 10 per cent. of the judgment was also claimed 
under Act. 225 of 1918. , 

“Judgment was rendered in favor of plaintiff against the National Surety 
Company, of New York, for $5,500 on April 19, 1922, which, on appeal to this 
court, was reduced to $5,000; the claim for the 10 per cent. penalty being rejected 
(154 La. 62, 97 So. 297), June 4, 1923. 

“Under the plan of reorganization of the New Orleans Railway & Light Com- 
pany, its property was sold in foreclosure proceedings and purchased by the new 
corporation, the New Orleans Public Service, Inc. Ordinary creditors, Mrs. Hopkins’ 
claim being so ranked, received, under the reorganization plan, $11,388.84 in common 
stock of New Orleans Public Service, Inc., in full settlement and satisfaction of 
her judgment; a formal act of settlement being executed and acknowledged before 
Paul W. Maloney, notary public, her attorney, January 13, 1923. This stock was 
sold by her for $8,163.96 on the same day it was received. (Tr., 13, 14, and 15.) 

“Execution was issued under the judgment of June 4, 1923, and was enjoined 
by the National Surety Company upon the ground that plaintiff had collected from 
the principal obligor a sum in excess of its obligation, and had received a settlement 
of the judgment against the railway and light company. 

“The right to action against the National Surety Company, of New York, was 
grounded on the bond which it had signed as surety for the New Orleans Railway & 
Light Company under Ordinance No. 2346, Commission Council Series, and the cause 
for action arose by failure of the New Orleans Railway & Light Company to 
indemnify her for the injuries she had sustained as a result of its fault in the 
operation of the car for which the bond was given, as established by final judgment 
of this court. 

“Plaintiff’s right to recover against the National Surety Company is fixed by 
the terms of the ordinance requiring the bond and by the bond. The judgment 
against the New Orleans Railway & Light Company was merely a judicial recogni- 
tion of the fact that she had been injured by the fault of that company in the 
operation of the car covered by the bond, and that she was entitled to $10,000 
indemnity therefor.” 

[1] Ordinance 2346, Commission Council Series, of the City-of New Orleans, 
provides that all persons or corporations engaged in the business of transporting 
passengers for fares in the city shall file with the commissioner of public safety 
an indemnity bond for the sum of $5,000 for each and every vehicle so employed. 
In accordance with this ordinance, the New Orleans Railway & Light Company 
executed the bond involved in this suit, with the National Surety Company as 
surety thereon. This bond was approved in the manner and as was required by the 
ordinance, and was conditioned as follows: 

“Now therefore the condition of this instrument is such that if the principal 
indemnifies the obligee or any other person or persons who may sustain damages to 
his or their person, or property, as a result of the fault of the principal, its agents, 
servants or employees in an amount not to exceed the sum of $5,000 for the 
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car used and employed by the principal and known and designated as car No. 509, 
then this instrument shall be null-and void; otherwise to remain in full force 
and effect.” 

This obligation is not in the form of an original indemnity contract. It is merely 
a collateral undertaking and it is limited to $5,000. We are therefore of the opinion 
that when plaintiff received from the principal a sum equal to or exceeding $5,000, 
the obligation of the surety was discharged and it was released from further 
liability on the bond. If this were not true, plaintiff would have the right to enforce 
the collection of the full amount of the bond regardless of what amount she may 
have recovered from the principal. Conceding that the provisions of the ordinance 
must be read into the bond (both of which are quoted in the original opinion), there 
is nothing in either to indicate that the city council, or the principal or surety, 
intended any further obligation on the part of the surety other than to indemnify 
any one injured in person or property, by the fault of the principal, etc., up to the 
sum of $5,000. ‘ 

[2] The bond, whatever it may be called, is not an indemnity contract or 
original obligation; it is merely a collateral undertaking. 

“A bond by a third party, that is by one other than the debtor or promisor, is 
regarded as a guaranty, and the original right is not thereby superseded, but the 
bond is merely a cumulative security.” White v. Cuyler, 6 T. R. 176. 

In our original opinion it is assumed that because plaintiff accepted from the 
New Orleans Railway & Light Company what it was willing to give, her settle- 
ment of her judgment against that company was therefore involuntary. The 
plaintiff, however, declares that the settlement was voluntary, and she has evidenced 
that declaration by an authentic act. 

“The voluntary acceptance on the part of the creditor of an immovable or any 
other property in payment of the principal debt, is a full discharge of the surety, 
even in case the creditor should be afterwards evicted from the property so accepted.” 
C. C. Art. 3062. 

The decision in Horsthemke v. National Surety Co., 151 La. 55, 91 So. 544, is 
based upon facts entirely different from the facts of this case. In that case the 
judgment was for $3,000 and the carrier had paid nothing. The decision merely 
holds that the surety may be sued directly and that it was not necessary to make 
it a party to plaintiff’s suit against the carrier. Inasmuch as the judgment was for 
$3,000 and it is now ordered that the surety was obligated up to $5,000, and the 
carrier had paid nothing on the judgment against it, the holding in the Horsthemke 
Case is correct. 

For these reasons our former decree rendered herein is avoided, and the judg- 
ment of the civil district court, rendered in the following words and figures, to wit: 

“It is ordered, adjudged, and decreed that there be judgment herein in favor of 
the plaintiff, National Surety Company, and against the defendant, Mrs. Augusta D. 
Hopkins, and the civil sheriff for the parish of New Orleans, perpetuating and 
making permanent the writ of injunction herein issued on the 14th day of July, 1923, 
enjoining and restraining the said Mrs. Augusta D. Hopkins and the civil sheriff 
for the parish of Orleans from proceeding any further under the writ of fieri facias 
issued in proceeding No. 140460 of the docket of this honorable court, entitled Mrs. 
Augusta D. Hopkins v. National Surety Co. et al., and from seizing or attempting 
to seize, and from selling or attempting to sell, plaintiff's property wherever 
situated” 

—be and the said judgment is hereby affirmed. Appellant to pay costs. 

Right to apply for rehearing is reserved to plaintiff. 

St. Paul, J., dissents. 


FIDELITY & DEPOSIT CO. OF MARYLAND v. POE et al. (No. 50.) 
(Court of Appeals of Maryland. March 20, 1925.) 
128 Atlantic Reporter 457. 

2. INSURANCE—SURETY COMPANY LIABLE FOR LOSS ASSUMED BY 
IT UNDER BONDS UP TO ADJUDICATION OF ITS INSOLVENCY. 
Proceedings for dissolution of a surety company and the appointment of 

receivers thereunder did not discharge the surety company from its obligations under 

bonds executed by it; it being liable for loss assumed up to an adjudication of its 
insolvency. 


(For other cases, see Insurance, Dec. Dig. § 43.) 
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3. INSURANCE—RETENTION FROM SURETY IN HANDS OF RECEIVER- 
a PREMIUMS COLLECTED BY COURTESY HELD INEQUI- 
TABLE. 

Retention from surety in hands of receivership of premiums collected by cosurety 
held inequitable, in absence of showing of loss on bonds, or inability of surety to 
pay had there been a loss. 

(For other cases, see Insurance, Dec. Dig. § 50.) 

4. INSURANCE—REQUESTED PRAYER HELD PROPERLY REFUSED AS 
BEING WITHOUT EVIDENTIARY SUPPORT. 

In action by receivers of surety company against a cosurety for premiums 
collected by the latter and not turned over to plaintiffs, requested prayer denying 
a recovery to plaintiff because of plaintiff’s refusal to join in claimed alteration or 
change in the contract, the performance of which was guaranteed, properly refused, 
in absence of showing what such changes or alterations were. 

(For other cases,.see Insurance, Dec. Dig. § 50.) 


5. INSURANCE—ALLEGED ALTERATION IN CONTRACTOR’S CON- 
TRACT, TO WHICH COSURETY DID NOT CONSENT, HELD NOT TO 
ENTITLE ORIGINATING SURETY TO RETAIN AS AGAINST CO- 
SURETY PREMIUMS COLLECTED. 

Alleged alteration in contractor’s contract, to which cosurety did not consent, 
held not to entitle originating surety by virtue of such nonconsent to retain as against 
cosurety premiums collected, in view of conduct of principals and of all parties 
interested in transaction. 

(For other cases, see Insurance, Dec. Dig. § 50.) 


6. INSURANCE—EVIDENCE HELD SUFFICIENT FOR JURY ON QUES- 
TION OF COSURETY’S RIGHT TO RECOVER SHARE OF PREMIUMS 
COLLECTED BY ORIGINATING SURETY. 

Evidence held sufficient for jury on question of cosurety’s right to recover share 
of premiums collected by originating surety. 


(For other cases, see Insurance, Dec. Dig. § 50.) 


Appeal from Superior Court of Baltimore City; Robert F. Stanton, Judge. 

Action by Edwin W. Poe and others, as receivers of the United Surety Com- 
pany, against the Fidelity & Deposit Company of Maryland. Judgment for plaintiffs, 
and defendant appeals. Affirmed. 

Argued before Pattison, Urner, Adkins, Offutt, Digges, Parke and Bond, JJ. 

Washington Bowie, of Baltimore (Francis K. Murray and Stephen W. Gambrill, 
both of Baltimore, on the brief), for appellant. 

Robert W. Williams and J. Kemp Bartlett, Jr., both of Baltimore (Bartlett, 
Poe & Claggett, and Janney, Ober, Slingluff & Williams, all of Baltimore, on the 
brief), for appellees. 

Parttrison, J. The appeal in this case is from a judgment recovered by the 
appellees, the receivers of the United Surety Company, against the appellants, the 
Fidelity & Deposit Company, in the superior court of Baltimore city. 

The declaration consists of six of the common counts and four special counts. 

In the seventh count, the first of the special counts, it was alleged “that the 
United Surety Company, on or about February 7, 1910, executed a bond in the 
penalty of $50,000 on behalf of John C. Rodgers, John J. Hagerty, and James M. 
Rodgers, in favor of the City of New York, guaranteeing the completion of the 
Kensico Dam and appurtenant works, * * * and in consideration of the execution 
of such bond, John C. Rodgers, John J. Hagerty, and James M. Rodgers agreed to 
pay to the United Surety Company for executing said bond and continuing the same 
the sum of $1,988.26 per annum, until the United Surety Company should, in the 
manner provided by law, be discharged or released from any and all liability and 
responsibility upon and from said bond and all matters arising thereon, and proper 
legal evidence of such discharge or release be served on the United Surety Company. 
Thereafter John C. Rodgers, John J. Hagerty, and James M. Rodgers assigned the 
contract covered by said bond to H. S. Kerbaugh, Inc., and the said H. S. Kerbaugh, 
Inc., assumed the obligation of the said Rodgers and Hagerty to pay premiums as 
aforesaid; and that thereafter the Fidelity & Deposit Company as agent and fiduciary 
of the United Surety Company and these receivers, received from H. S. Kerbaugh, 
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Inc., the net sum of $6,617.11 in installments and on the dates set forth in the account 
marked Exhibit B, attached to and made a part of this declaration, in accordance 
with the agreement of John C. Rodgers, John J. Hagerty, and James M. Rodgers 
made to the United Surety Company, which said agreement was assumed, as afore- 
said, by H. S. Kerbaugh, Inc., that demand has been made upon the defendant to 
pay to the plaintiff said amount so collected upon behalf of the United Surety Com- 
pany and these plaintiffs, but payment has been refused and no part of the same 
has ever been paid.” 

It was upon the eighth count that the plaintiffs sought to recover an annual 
premium collected by the Fidelity & Deposit Company, its agent and fiduciary, upon 
a bond executed on or about December 20, 1909, by the United Surety Com- 
pany, together with the Fidelity & Deposit Company, in the penalty of $2,000,000, 
“running to the City of New York” guaranteeing the completion of a contract for 
the construction of the municipal building by Thompson-Starrett Company, and 
which said sum so collected has never been paid to the United Surety Company. The 
amount of liability assumed by the United Surety Company by: the execution of said 
bond was $60,000, and for the assumption of such liability it was to be paid by the 
principals of the bond the sum of $884.25 per annum, in advance, until it was 
released from such liability in the manner set forth in the aforegoing eighth count 
of the declgration; and, as alleged therein, the Fidelity & Deposit Company, as 
agent of the United Surety Company, on or about January 6, 1911, collected one 
annual premium amounting to $884.25 from which amount the Fidelity & Deposit 
Company was authorized to deduct a commission of $265.27 for the collection of 
such premium, leaving due and unpaid to the United Surety Company and the 
plaintiffs a balance of $618.98. 

The ninth count was on a bond executed by the United Surety Company, together 
with the Fidelity & Deposit Company, on or about the 9th day of December, 1909, 
on behalf of Frank B. Lown, executor, conditioned upon the faithful performance 
of his duties as such executor. In consideration of the execution of the bond of 
the United Surety Company, Frank B. Lown agreed to pay to it a premium of 
$438.89 for the first year, and thereafter an annual premium of $238.88 until the 
United Surety Company was discharged or released in the manner stated in the 
foregoing count from any and all liability under said bond and all matters arising 
therefrom; and thereafter the defendant, acting as agent and fiduciary of the United 
Surety Company and the plaintiffs, collected from Frank B. Lown, from time to 
time, as shown by said Exhibit B, the net sum of $1,310.51, which it has never paid 
over to the United Surety Company, though demand therefor has been made upon it. 

In the tenth count recovery was sought on a bond, executed on the 17th day of 
September, 1909, by the United Surety Company, together with the Fidelity & 
Deposit Company, in behalf of Bessie M. Leggett et al., administratrix, for the faith- 
ful performance of her duties as such administratrix; and in consideration of the 
execution of said bond the said Bessie M. Leggett agreed to pay to the United Surety 
Company an annual premium of $89.50 until the United Surety Company was 
released and discharged in the manner stated in the aforegoing counts; “and there- 
after the defendant, acting as agent and fiduciary of the United Surety Company, 
* * * collected from Bessie M. Leggett on the respective dates set forth in * * * 
Exhibit B (attached to the declaration) the net sum of $51.89,” which amount has 
never been paid to the United Surety Company, although demand has been made 
upon the defendant therefor. 

To the declaration the defendant filed, on the 25th day of June thereafter, the 
general issue pleas and the plea of payment, and later, on the 4th day of October of 
the same year, filed two others known as its fourth and fifth pleas. In its fourth 
plea it was stated: 

That John C. Rodgers, John J. Hagerty, and James M. Rodgers had a contract 
with the City of New York for the construction and completion of the Kensico Dam 
and appurtenant works, for which they were to be paid the sum of $7,953,050. That 
they applied to the defendant to become surety upon a bond to be given to the City 
of New York guaranteeing the completion of said contract and to procure other 
sureties, to the end that the amount of bond required, to wit, $1,000,000, might 
be furnished and iiled as required by the terms of the contract. That the de- 
fendant became surety upon a bond in the penalty of $250,000, and procured the 
United Surety Company, together with other surety companies, to execute bonds of 
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like tenor and effect, which, with the bond executed by the defendant, amounted 
in all to the sum of $1,000,000, the defendant thereby becoming what is known in 
surety parlance as the originating company. That in accordance with the custom 
and practice in such cases the annual premium upon all the bonds so executed, 
including the bond of the United Surety Company, were payable to the Fidelity & 
Deposit Company, the originating company. “That under the terms and conditions 
of said bonds each surety thereon was liable up to the penalty of its particular bond 
for the faithful performance of the entire contract. Therefore, in the event of 
the withdrawal or release of any one or more of said sureties, the hazard or 
liability as to the remaining sureties was increased to the extent of the liability 
of the withdrawing surety or sureties. That thereafter H. S. Kerbaugh, Inc. (which 
had by consent of all the parties to said contract and bonds been substituted in the 
place and stead of said John C. Rodgers et al.), the contractors on whose behalf 
the various bonds were given and the obligee therein, applied to the various sureties 
on said bonds to execute an agreement consenting to certain changes and modifications 
in said contract and agreeing that their said bonds should be deemed as conditioned 
for the performance of the contract as so modified with the same force and effect 
as if the said contract has been originally drawn and executed as so modified. The 
said modifications or changes materially altered the terms of said contract in that 
under the contract payment for clearing areas was not to be made until the flooding 
of the areas cleared or the complete filling of the reservoir, whereas under the 
proposed change it was provided that clearing should be done from time to time, 
and payment therefor made for such clearing as the work progressed, and that 
payment should be made but once for clearing any given area regardless of how 
many times the contractor might be required to go over it, and that clearing should 
be done as often as necessary in order to insure the space being in proper condition 
before flooding or when the reservoir was completely filled. That under said 
contract the areas to be cleared were very extensive, and the provision that the con- 
tractor would be paid but once for clearing, although it might be required that the 
site be cleared many times, owing to the annual growth of trees, bushes, and shrub- 
bery, materially increased the risk and hazard of said contract. That all of the 
Sureties on said bonds executed said agreement save and‘except the United Surety 
Company, which company neglected, failed, and refused to sign said agreement. 
That the City of New York required said contractor to procure the consent of the 
sureties on said contract to said modification, and when the plaintiffs herein re- 
fused. to consent to said modifications the City of New York intervened in the 
receivership proceedings of the United Surety Company, and petitioned the court 
therein that the receivers might be required and compelled to assent to said change 
or modifications. _That said receivers, the plaintiffs herein, took the position that 
the United Surety Company was no longer a going concern, and that they should 
not by reason thereof execute any consent or agreements which might change or 
effect the status of the United Surety Company, and thereupon the court refused to 
require them to execute said consent. That thereupon the City of New York 
elected to make the said alteration and change in said contract, and did make said 
alteration and change without the consent of the United Surety Company. That 
thereupon the contract was so materially changed and modified that in consequence 
of the refusal of the United Surety Company to sign said agreement as aforesaid 
it became released and discharged from all liability on its said bond, and it there- 
fore ceased to be entitled to share in or to receive any part of the premium paid 
to the defendant, as said originating company, after the contract had been changed 
and modified.” 

For a fifth plea the defendant stated: 

“That the bond dated on or about the 7th day of February, 1910, in the penalty 
of $50,000 on behalf of John C. Rodgers et al., the bond dated on or about December 
20, 1909, in the penalty of $2,000,000, on behalf of the Thompson-Starrett Company, 
the bond dated on or about December 9, 1909, on behalf of Frank B. Lown, and 
the bond dated on or about September 17, 1909, on behalf of Bessie M. Leggett, 
were bonds in which the defendant was the originating company. That the obliga- 
tion and duty of this defendant to the said John C. Rodgers et al., the principals 
upon each of the said bonds created by virtue of the application to this defendant’ 
to procure the necessary sureties upon their said bonds, was to procure other 
sureties that would be acceptable to the various authorities required by law to 
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approve said bonds on behalf of the obligee. And the defendant procured the 
United Surety Company and others to become surety thereon, and in accordance 
with the custom and usage among surety companies the entire premium was to be 
received by the defendant and then diverted among the various surety companies 
in accordance with the penalties of their bonds and/or the agreements among the 
sureties as to the amount of liability to be carried by each. That on or about 
the 13th day of January, 1911, receivers were appointed for the United Surety 
Company, and were directed to wind up and close out its affairs. That from and 
after the appointment of said receivers the United Surety Company was no longer 
in a position to promptly respond to and perform its obligations. That this de- 
fendant was surety upon various bonds and obligations upon which the United 
Surety Company was principal, and that, after the 13th day of January, 1911, the 
said United Surety Company defaulted and failed to perform its various contracts 
and obligations upon which this defendant was surety, with the result that this 
defendant was called upon to pay and did pay large sums of money on account 
of the obligations it had executed as surety for the said United Surety Company, 
and that, although the correctness of the ‘said claims was checked and admitted by 
the plaintiffs, they failed and refused to pay or to reimburse the defendant after it 
had paid any of said sums so paid by the defendant, nor have the plaintiffs paid 
the same to this day, and the defendant therefore says that the United Surety 
Company was not entitled to participate in or receive any premiums collected by 
the defendant on the bonds of John C. Rodgers et al., Thompson-Starrett Com- 
pany, ‘Frank B. Lown, and Bessie M. Leggett, after the date of the appointment 
of said receivers.” e 


The plaintiffs for replication to defendant’s fourth plea said: 


“That John C. Rodgers, John. J. Hagerty, and James M. Rodgers applied to 
the United Surety Company for a bond of $50,000 to be executed by the United 
Surety Company in favor of the City of New York, and prior to the execution of 
said bond by the United Surety Company and as a condition thereto the said John 
C. Rodgers, John J. Hagerty, and James M. Rodgers executed a written application 
and indemnity agreement, a copy of which is attached hereto, marked ‘Indemnity 
Agreement,’ and prayed to be taken as a part of this replication herein. 


“Thereafter the defendant and its attorneys were in correspondence with the 
plaintiffs and their attorneys with respect to the said bond in the penalty of $50,000, 
executed by the United Surety Company in favor of the City of New York, and 
with respect to the premiums on said bond and the termination of liability of the 
United Surety Company and its estate by reason thereof, copies of the letters form- 
ing this correspendence being attached hereto, marked ‘Correspondence,’ and prayed 
to be taken as a part of this replication.” 


And for replication to the fifth plea the plaintiff said: 

“That the principals, John C. Rodgers et al., executed an application and in- 
demnity agreement in favor of the United Surety Company, as set forth in the 
plaintiff’s replication to the defendant’s fourth plea, and that the other three prin- 
cipals referred to in the defendant’s fifth plea, to wit, Frank B. Lown, Bessie M. 
Leggett, and Thompson-Starrett Company, likewise executed indemnity agreements 
of substantially the same tenor and effect in favor of the United Surety Company, 
and the execution of such indemnity agreements was a condition precedent to the 
execution by the United Surety Company of the four bonds referred to in the 
defendant’s fifth plea. , 

“Upon the appointment of receivers of the United Surety Company due notice 
was given to the obligees upon the four bonds of the United Surety Company re- 
ferred to in the defendant's fifth plea to prove any claims arising from said bonds 
against the estate of the United Surety Company in equity proceedings pending in 
the circuit court of Baltimore city, and no claim was ever proven against the estate 
of the United Surety Company growing out of any one of the four bonds referred 
to, nor were any of the said four bonds, nor the bonds of the defendant or other 
sureties made in relation therewith on behalf of the principals named in said fifth 
plea, ever breached, and no losses resulted to any of the said sureties by reason of said 
bonds, or any of them.” 

Thereafter, on the 16th day of January, 1924, the defendant asked for and ob- 
tained leave of the court to amend its fifth plea by eliminating therefrom all 
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reference to the Lown bond, and to file an additional plea known as its sixth plea, 
in which it is stated: 

“That in December, 1909, one Frank B. Lown applied to the United Surety 
Company to become surety upon his bond. as executor of Charles H. Roberts, de- 
ceased, in the penalty of $1,500,000, in the surrogate’s court of Ulster county, N. Y. 
That the United Surety Company requested the defendant to become cosurety with 
it upon said bond, which the defendant company did. That the United Surety 
Company collected the entire premium on said bond, and paid to the defendant its 
pro rata part, to wit, two-thirds thereof less 30 per cent. commission in accordance 
with the custom and practice among surety companies, And when the renewal or 
annual premium became due the United Surety Company likewise collected and 
divided the premium, less its commission of 30 per cent. That after the appointment 
of receivers for the United Surety Company the agent, or broker, who placed this 
business with the United Surety Company, refused and declined to pay to it further 
annual premiums, but, instead, paid them to the defendant as the remaining solvent 
surety, although there was no contract between said Lown and said Fidelity & 
Deposit Company of Maryland other than that arising from the relation of principal 
and surety. That prior to the making of any payments to the defendant by said 
Frank B. Lown the defendant, on April 24, 1911, offered to carry the entire liability, 
retaining the entire annual premium.” 

{1] Thereafter, on January 24, 1924, a demurrer was filed to the replication to 
the fourth and fifth pleas. This made it the duty of the court, in passing upon such 
demurrer, to inspect the whole record, and, mounting up to the first fault, to give 
judgment against the party committing the first material error, and, as the court, in 
its opinion, found the fourth and fifth pleas bad, they were so held under the 
demurrer, and a demurrer filed to the sixth plea was sustained. 

In this condition of the pleading the case was tried by the judge without the aid 
of a jury, and the verdict and judgment being in favor of the plaintiff, the defendant 
has appealed. 

The evidence discloses that the United Surety Company became cosurety on the 
four bonds named in the declaration. In three of these the defendant was the 
originating company, or the company which~procured the business; while in the 
other, the Lown bond, the United Surety was the originating company. As shown 
by the record, the practice, in such cases, is for the originating company to collect 
the entire premium upon the bond, that is, the amounts owing to its cosureties as 
well as the amount owing to it, and, after deducting 30 per cent. from the amount 
so collected for them, as commissions therefor, to pay over to each of them the 
balance owing to it. Pursuant to such practice the defendant in the cases in which 
it was the originating company collected, not only the premium owing to it, but also 
the premium owing to each of its cosureties, including the plaintiffs, and paid over to 
each of them, except the plaintiffs, the premiums collected for them, less the com- 
missions aforesaid; but of the premiums collected by the defendant for the United 
Surety Company no part thereof collected after the appointment of the receivers on 
January 13, 1911, was paid over either to the company or its receivers. The United 
States Surety Company, in the case of the Lown bond, where it was the originating 
company, collected the annual premiums on the bond, including those owing to the 
defendant, to the time of the appointment of receivers and of such premiums it paid 
to the defendant the amounts to which it was entitled, less commissions for collection. 
Thereafter the principal of the bond, without the consent of the plaintiffs, paid to the 
defendant in each and every year the entire premium on the bond, of which no part 
has ever been paid to the plaintiffs. 

By the bonds mentioned above the United Surety Company assumed liability 
to the extent shown by the record, and for which it was to be paid the annual 
premiums agreed upon “until (as stated in the agreements) the United Surety Com- 
pany shall in the manner provided by law be discharged or released from any and 
all liability and responsibility upon and from said bond and all matters arising 
therefrom, and proper legal evidence of such discharge, or release be served on the 
United Surety Company.” 

Upon the bond of Rodgers, Hagerty, and Rodgers was collected by the de- 
fendant for and on behalf of the plaintiffs, and not turned over to it, net premiums - 
amounting to $6,617.11 The first of these collections was on June 29, 1911, and 
the last on March 6, 1916. The contract in that case, which was for the construc- 
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tion of the Kensico Dam, was, within a few months after its execution, assigned 


to H. S. Kerbaugh, Inc., to which assignment the United Surety Company assented 
on the 7th day of November, 1910. 


The defendant collected for the plaintiffs net premiums on the three remaining 
bonds, which were not turned over by them to the plaintiffs, of the following sums, 
to wit, on the Lown bond, $1,310.51, on the Leggett bond $51.89, and on the 
Thompson-Starrett bond $618.98, making a total (including the net premiums col- 
lected and not paid over by the defendant on the Rodgers, Hagerty and Rodgers 
bond) of $8,598.49; and, as disclosed by the evidence, no loss was suffered by any 
of the indemnifying companies upon any of said bonds. 


The defendant’s grounds for its refusal to turn over to the plaintiffs the amounts 
so collected by it for them are disclosed by the defendant’s contention raised and 
presented by its pleas and prayers. These contentions are as follows: 


(1) That, if the United Surety Company, a cosurety of the defendant, “from 
and after the appointment of the receivers, * * * did not promptly pay claims 
that were made upon it or was not in a position so to do, that the premiums on said 
bonds should be divided among the other sureties on the said bond.” 

(2) That, as the United Surety Company “is now insolvent, and * * * no 
new business was written or new obligations incurred by the receivers after their 
appointment, * * * the insolvency relates or goes back to the time of the appoint- 
ment of the receivers, and they (the receivers) ar not entitled to collect premiums 
on bonds for or covering any period subsequent to the appointment of the receivers.” 

(3) As “the contract in the John C. Rodgers case was altered or changed after 
the appointment of the receivers and the receivers did not assent thereto, * * * 
the plaintiffs are not entitled to revover for any portion of the premium on the 
Rodgers, Kerbaugh bond.” 

In the evidence of Mr. Janney, one of the receivers, is found a statement that 
government representatives, for several weeks prior to the appointment of the 
receivers, had been examining the affairs of the United Surety Company, and had 
mad a complete audit thereof, and that from such examination they had found its 
capital stock so much impaired that it was determined the company should no longer 
do business, and that the insurance commissioner of Maryland made the same ruling 
and stopped the company from doing business because of the impairment of the 
capital stock; but at such time as stated by Mr. Janney, the company was not shown, 
or thought to be insolvent; in fact, it for some years thereafter was considered and 
treated as a solvent company, not only by the receivers and those dealing with 
them, but also by this court as well, in the cases decided by it growing out of the 
receivership, and it was not until the 25th day of February, 1921, long after the 
liability under the bonds had ceased with no loss to the indemnifying companies, 
that it was adjudicated insolvent. It is true that upon the appointment of the 
receivers it was held by the lower court that the effect of the receivership, irrespective 
of solvency vel non, was to break the outstanding contracts of the company and to 
disable it from carrying out its contracts, and as expressed by Mr. Janney, “justice 
required that every bondholder should know that he was not protected any more, 
but would have a claim due to the breach of contract rather than a claim on the 
bond.” In accordance with this ruling, the order of the court passed on October 
19, 1912, fixing the time for filing claims, was sent to all the bondholders of the com- 
pany, that is, all the obligees named in the bonds, and the receivers acted upon such 
ruling of the lower court until the same was reversed by this court in United States 
v. Poe, 120 Md. 89, 87 A. 933, decided on February 21, 1913, in which case this 
court, in reviewing the order of October 10, 1912, held, as stated in the syllabus, 
which correctly states what was decided therein, that— 

“Where a bonding or surety company has not been declared insolvent, equity will 
not, in proceedings for its voluntary dissolution, pass any order which might have 
the effect of discharging it from its obligations upon which default has not occurred 
or been discovered. 

It was while the receivers were acting upon the lower courts’ order before its 
reversal by this court that Mr. Janney, on behalf of the receivers, wrote the letter 
of December 3, 1912, in reply to one from the Fidelity & Deposit Company written 
by Mr. Bowie on the 27th day of the preceding month, inclosing requests of in- 
demnitors that the United Surety Company execute an agreement for the modification 
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of the Rodgers contract, the one referred to in the third contention of the defendant. 
In this letter of December 3, 1912, it is stated: 

“The receivers feel that it is their duty to decline to have this agreement of 
modification executed, and suggest the propriety of other surety company taking over 
their liability and giving them a release therefor, retaining all future premiums for 
the account of such as may assume this obligation. This is not only our view as 
receivers engaged in liquidating the United Surety Company, but it is obvious that 
we are not in position fo represent to the board of water supply of New York that 
our obligation is a continuing one, in view of the court’s order fixing a limited time 
for those insured by our bonds to procure substitutions and claim for their loss, 
if any, against this company. 

“We are returning you herewith the papers which you sent, and request that 
you notify us when proper substitution of surety has been made.” 

A year later, on the 4th day of December, 1913, the Fidelity & Deposit Com- 
pany wrote the United Surety Company, saying: 

“Replying to Mr. Hine’s letter of the 29th ultimo I beg to advise you that as 
far as I know nothing has been done towards taking over the liability by the other 
companies, inasmuch as the proposition made by Mr. Janney that the other com- 
panies should carry the liability in consideration of the future premiums was not 
considered an equitable proposition... If the receivers will pay to the other com- 
panies in cash the amount of premiums the United Surety has received, I believe 
there will be no difficulty in having the United Surety Company absolutely released.” 

On February 18, 1915, after the lapse of more than another year, Colonel Bowie, 
general counsel of the Fidelity & Deposit Company, wrote the receivers wishing to 
know upon what basis they claimed the right to premiums on the Rodgers bond, 
and in his letter saying that, as he understood, the modification of the contract in 
that case which was submitted to them for their approval and consent and which 
was refused by them had since been made with the consent of all the other sureties, 
and suggested that, whatever might have been the status of their company as to 
liability upon the bond prior to that modification, the acceptance by the city of the 
modified contract without their assent would release them from further liability. 
But he went on to say: 

“On the other hand, it now may well be suggested that, if the United Surety, 
with knowledge of the modification of the contract, even though it failed to assent 
in writing, should continue to accept premiums, it would be stopped from setting 
up the modification as a release of its liability. Hence I think it has now come 
when the receivers must consider and determine just what their attitude is in this 
matter. * * * The Fidelity & Deposit Company’s interest in this matter is possibly 
that of an agent only and its duty being to see that the premiums reach the right 
destination. Informal suggestion has been made to it by the other sureties that, 
inasmuch as they, the sureties other than the United, being the only ones in a position 
to respond to the claims of the City of New York on this bond and thus practically 
carrying all of the liability, they should receive the premiums to the exclusion of 
the United.” 

In reply to Mr. Bowie’s letter of February 18th, Mr. Janney, on thé 23d day 
of the same month, wrote him: 

“The receivers of the United Surety Company have always been willing to 
reduce the liability of the estate by consenting to the cancellation of the risks upon 
receiving the premiums to the date of cancellation or release. 

“On the above bond (the Rodgers bond) the United Surety Company is bound 
as cosurety and it is possible that a release from the obligee could not be obtained, 
but, as indicated in our letter to you of December 3, 1912, we shall be pleased to 
accept the indemnity against loss of your company, or of any one or more of the 
companies writing this risk, and to waive all participation in the premium from the 
receipt of such indemnity. 

“We have no knowledge of what, if anything, has been done which might tend 
to release the surety at this time, but this knowledge is in the possession of the 
other sureties on the bond. If, therefore, you feel, in consideration of the facts, 
that there is no liability upon the estate of the United Surety Company, the indemnity 
you would give the receivers would involve no risk. We would not feel justified, 
however, in assuming that he had been released, as we know of no occurrence which 
would have that effect. As you perceive, this is practically a reaffirmation of the 
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position taken in our letter of December 3, 1912, and we hope you will take the 
matter off our hands.” 

Colonel Bowie, in reply to Mr. Janney’s letter of February 23d, wrote him on 
the 27th day of the same month saying that the Rodgers or Kergaugh bond at that 
time, according to his last advices, had several years more to run; that his company, 
the Fidelity & Deposit, had collected the renewal premiums on that bond for all 
companies, and had credited the United Surety Company with premiums collected 
for it for the years 1911, 1912, 1913 and 1914, which, with commissions deducted, 
amounted at that time to $5,617.12. He then states in his letter: 

“The question has been raised as to whether under the circumstances in this 
case the receivers are entitled to renewal premiums, particularly the last two, which 
became due and were paid after the refusal of the receivers to assent to the 
modification in December, 1912, and likewise as to any further premiums. 

“The Fidelity & Deposit Company will give to the receivers of the United 
Surety Company a suitable reinsurance agreement or bond of indemnity guaranteeing 
to protect and save harmless the said receivers from any and all claim or claims that 
might be made against them by virtue of this bond, the effect of such an agreement 
being to substitute the Fidelity for the United Surety as far as liability on this bond 
is concerned; it being a protection to the United from all clams from the time the 
bond was written. The consideration for this agreement is that the Fidelity be 
authorized to retain the last two annual premiums collected as above, to wit, for the 
years 1913, 1914, and to retain the United’s share of all further premium or premiums 
on said bond. 

“It is of course understood that this principal is made by virtue of the peculiar 
circumstances of this case and is not to be taken as a basis for similar reinsurance 
agreements.” 

The above letter of Mr. Bowie was answered by Mr. Janney on March 3, 1915, 
in which he said: 

“After full consideration of the circumstances surrounding this risk and the 
present status thereof, I am directed to advise that the receivers do not think it 
will be advantageous to the estate in their hands that the terms you suggest shall 
be accepted.” 

It will be seen from-the above correspondence that the defendant took the 
position that no part of the premiums in the hands of the defendant collected by it 
for the United Surety Company after the appointment of the plaintiff’s as receivers 
was payable to them, because, as claimed by the defendant, the United Surety 
Company from and after that time was insolvent and unable to pay losses, if any, 
that the obligees might sustain under the contracts for which the bonds were given, 
and as it was insolvent and unable to pay such losses, it thereafter was subject to 
no risk or liability as cosurety under the bond, and, as contended by the defendant, 
the result thereof was that the liability originally assumed by the United Surety 
Company fell upon the defendant and the other cosureties. But was the United 
Surety Company insolvent at that time, and because of such insolvency was it dis- 
charged and released from the risk and liability assumed by it in the execution 
of the bonds? This question, we think, has been fully answered in the negative 
by the decisions of this court tn the cases of Vandiver v. Poe, 119 Md. 348, 87 A. 
410, 46 L. R. A. (N. S.) 187, Ann. Cas. 1914D, 435; United States v. Poe, 120 
Md. 89, 87 A. 933, and Barber Asphalt Paving Co. v. Poe, 139 Md. 332, 115 A. 24. 
In the first of these cases (Vandiver v. Poe) decided January 14, 1913, two years 
after the appointment of the receivers, the United Surety Company was considered 
and treated by the parties as well as by the court as a solvent company, and it 
was upon such fact that the decision in that case rested. In the later case of 
United States v. Poe, supra, from which we have already quoted, it was held 
that, as the company had not been declared or adjudicated insolvent, the proceedings 
for dissolution and the appointment of the receivers thereunder did not have the 
effect of discharging it from its obligations. In the still later case of Barber Asphalt 
Paving Co. v. Poe, decided by this court, so late as the 29th day of June, 1921, and 
long after all liability under the bonds had ceased, the United Surety Company was 
on a large number of construction and maintenance bonds given by the appellant in 
that case to the City of Chicago for paving streets in that city, the most of them 
having been given in 1906, some covering a period of ten and others a period of five 
years. On February 17, 1913, at the request of the city, the appellant gave new bonds, 
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with the United States Fidelity & Guaranty Company as surety on certain bonds, upon 
which the United Surety Company was originally surety. When the case came before 
the auditor a claim was filed with him by the Barber Asphalt Paving Company for 
unearned premiums on bonds upon which the United Surety Company was surety, 
amounting to $3,141.99. It also filed a claim for the costs of the new bonds amount- 
ing to $633.75. The auditor disallowed both claims, and in so doing was sustained 
by the circuit court of Baltimore city. It was from the order of the court disallow- 
ing these claims that an appeal was taken to this court. 

It was contended by the receivers that it was not shown that the United Surety 
Company was released from its obligations, and-hence no unearned premiums could be 
recovered by the appellant. 

This court, speaking through Judge Boyd, sustained this contention of the appel- 
lants, and to that extent affirmed the order of the court below, though it reversed that 
part of the order refusing the allowance of the costs of the new bonds. The court 
in that case said: 

“There is a clear distinction between this case and the Casualty Insurance Com- 
pany’s Case, 82 Md. 535. That company had been adjudicated to be insolvent, and 
the court was dealing then with such a company, while the United Surety Company 
had not prior to the time the new bonds were given been declared to be insolvent, 
but on the contrary it was confidently believed by the receivers, for some time after 
they were appointed, that it was solvent, and possibly might be able to resume 
business,” 

The court then quoted approvingly from Vandiver v. Poe, supra, and United 
States v. Poe in distinguishing them from the Casualty Company’s Case, and con- 
cluded his remarks relative thereto by saying: 

“Chief Judge McSherry [who prepared that opinion] was then speaking of a 
corporation which had been declared insolvent. In the case of the United Surety 
Company, the first time the court said it was insolvent so far as has been brought 
to our attention, was on February 25, 1921, according to a copy of a decree filed 
by agreement of the solicitors. * * * It is true that the company was unable to 
issue new policies shortly after the receivers were appointed, and was prohibited 
from doing so in some states until it restored the surplus and capital which had been 
lost by bad management, and, of course, after the company went into the hands of 
receivers, it could not be expected that it could get new business, unless its stock- 
holders or others came to its relief and put it on a proper basis, but nevertheless 
it had not been declared insolvent, and proceedings had not been taken for its dis- 
solution. As conditions existed when the new bonds were given, it could not be 
said that the United Surety Company would not be able to meet demands on it in 
case of default of its principal. There is no evidence that there was any default by 
the principal for the periods covered by the bonds,” 

—and later in the opinion, on page 337, the court said: 

“During the period between January 13, 1911, the date of the receivership, and 
the time it gave the new bonds, there can be no question about the liability of the 
United Surety Company still continuing.” 

Upon the question of insolvency it might also be added that there is no evidence: 
in this case not found in the Barber Asphalt Paving Company’s Case showing the 
insolvency of the United Surety Company during the period of the life of these 
bonds, but, on the contrary, Mr. Janney, while upon the stand, speaking, it is true, 
of the financial standing of the company at the time of the appointment of the 
receivers, said that— 

“You could take its assets (United Surety Company’s assets), and, making a fair 
estimate of their probable value and the claims that then existed, and making a fair 
estimate of what those claims would result in, charging off appropriate reserves, you 
did not have a condition of insolvency. Of course, with millions of dollars of con- 
tingencies outstanding, it was always probable that it would ultimately become in- 
solvent because of the maturity of claims which we had no record of and which at 
that time had not occurred and which actually occurred.” 

As the United Surety Company was not permitted to assume new liability or to 
continue operation of its business by which it might have acquired profits to aid in the 
payment of subsequently occurring losses, it was anxious to cancel its liabilty for such 
losses, and this, it seems, was the policy adopted by the receivers and the one they 
attempted to carry out with the defendant company, but were unable to do so because 
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of the later belief, as expressed by it, that the adjustment proposed was inequitable, 
unless it gave to the defendant the premiums collected by it for the plaintiffs from the 
principals on the bonds for the period between the appointment of receivers and the 
cancellation of the United Surety Company’s liabilities as suggested by the defendant. 

The failure to agree as to the disposition of the premiums for the time mentioned 
resulted in nothing being done by any of the parties interested or concerned in the 
possible failure of the United Surety Company to meet the payment of its share, if 
any, of the losses under the bonds. 

Had they, because of the financial condition of the United Surety Company, rea- 
sonably apprehended loss, they could have reinsured against such loss, and it would 
seem from the decision in Barber Asphalt Paving Company’s Case that the cost of 
such reinsurance would have been chargeable against the plaintiffs, but this was not 
done, and things were allowed to drift until it was shown that there were no losses 
suffered for which the bonds were liable. 

(2, 3] It is clear, we think, from the above-mentioned decisions of this court, that 
the United Surety Company was liable for loss assumed by it under the bonds to the 
time it was adjudicated insolvent, which was after the life of the bonds had ended, 
and, had there been a loss under the bonds, the assets of the United Surety Com- 
pany, properly applicable to the payment of the same, would have gone towards 
paying its part of such losses, which fact alone shows the injustice of withdrawing 
the whole of the premiums from the United Surety Company when their inability to 
pay any part thereof, had there been a loss, is not shown, and, as there was no loss 
under the bonds, it would, we think, under the facts and circumstances of the case, 
be inequitable to allow the defendant to retain the premiums. 

Had the courts granted the defendant’s third, fourth, and sixth prayers, the 
instructions therein contained would have been in conflict with the views expressed 
in the decisions of this court already cited, and those prayers, we think, were prop- 
erly refused. 

{4, 5] In the defendant’s fifth prayer, the court was asked to rule as a matter of 
law that, if it found upon the evidence that the contract in the John C. Rodgers Case 
was altered or changed after the appointment of the receivers, and they did not assent 
thereto, the plaintiffs were not entitled to recover any portion of the premiums on 
that bond accruing after such change or alteration was made. 

The changes and alterations mentioned in this prayer are not shown by the evi- 
dence in the case. The original contract, so far as we are able to discover, is not in 
the record, and there is no evidence showing of what the changes or alterations 
consisted. They are stated in the fourth plea, to which a demurrer was sustained, 
the court holding that such facts were admissible under the general issue plea, but 
the record fails to disclose that any evidence was offered showing alterations or 
changes in the original contract. This objection, we think, is sufficient, to sus- 
tain the ruling of the court upon this prayer, but there are other reasons in our 
opinion to justify the court’s ruling. The defendant in the collection of the 
premiums was acting as agent for the plaintiffs, and not only it, but all of the 
parties interested in the transaction, knew -that some alterations were made in 
the contract, though the record does not show what those alterations and changes 
were, and notwithstanding such knowledge the defendant continued thereafter to 
collect the premiums for the plaintiffs and the principals continued to pay them, 
and it is now the defendant only that is holding out against the payment of them 
to the plaintiffs, at first saying it held them because they, for the reasons 
already stated, should be distributed proportionately among the sureties other than 
the plaintiffs, according to their respective liabilities, and at a later time stating that it 
was withholding them until it was paid the money owing to it by the plaintiffs, which 
was allowed them in this case; it having the effect of reducing the judgment to the 
extent of such indebtedness. 

[6] The first prayer which asked for a directed verdict for the defendant because 
of the want of legally sufficient evidence entitling the plaintiff to recover was, we 
think, properly refused, as the evidence, which we will not further set out herein 
with the result of prolonging this opinion, was sufficient to go to the jury, tending 
to establish the right of the plaintiffs to recover, nor do we find any reversible error 
upon the court’s single ruling on the evidence. Therefore, as we find no error in 
the court's ruling in this case, the judgment will be affirmed. 

Judgment affirmed, with costs. 
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FIDELITY & DEPOSIT CO. OF MARYLAND vy. POE er ar. (No. 51.) 


(Court of Appeals of Maryland. March 20, 1925.) 
128 Atlantic Reporter 465 


4. INSURANCE—SURETY COMPANY, AS REINSURER OF ORIGINATING 
SURETY, HELD NOT ENTITLED TO SET OFF AMOUNT OWING BY 
COSURETY TO ORIGINATING SURETY BY VIRTUE OF PART RE-~ 
INSURANCE AGREEMENT. 

Defendant surety company, as reinsurer. of originating surety, held not entitled 
to set off amount owing by plaintiff cosurety company to originating surety by virtue 
of plaintiff’ Ss part reinsurance agreement with originating surety, in view of purposes 
contemplated in reinsurance contract between defendant and originating surety. com- 
pany. 

(For other cases, see Insurance, Dec. Dig. § 50.) 


Appeal fron) Superior Court of Baltimore City; Robert F. Stanton, Judge. 

Action by Edwin W. Poe and others, as receivers of the United Surety Company, 
against the Fidelity & Deposit Company of Maryland. Judgment for plaintiffs, and 
defendant appeals. Affirmed. 

Argued before Pattison, Urner, Adkins, Offutt, Diggs, Parke and Bond, JJ. 

Washington Bowie, Jr., of Baltimore (Francis K. Murray and Stephen W. Gam- 
brill, of Baltimore, on the brief), for appellant. 

Robert W. Williams and J. Kemp Bartlett, Jr., of Baltimore (Janney, Ober, 
Slingluff & Williams, of Baltimore, and Bartlett, Poe & Claggett, of Baltimore, on 
the brief), for appellees. 

Pattison, J. [1] The suit in this case was brought by the receivers of the 
United Surety Company against the Fidelity & Deposit Company, the appellant, to 
recover the sum of $5,183.34 in the hands of the appellant belonging to the appellees, 
and about which there is no dispute, but to the recovery of which the appellant inter- 
posed two pleas of set-off, one, for the sum of $3,666.01, and the other for the sum of 
$1,417.98. The first of these amounts ($3,666.01) was allowed as a credit in a 
suit brought by the appellees against the appellanty which resulted in a verdict for 
the appellees. On appeal that judgment was reviewed anl affirmed by this court 
(No. 50, October term, 1924), 128 A. 457, and, as the credit is composed of the same 
items as the one there allowed, it, of course, will not again be allowed in this case. 

The first set-off claim is thus eliminated from all further consideration, leaving 
only the second claim to be considered by us. 

In the trial of the case below both set-off claims were excluded by the court, 
sitting as a jury, and a verdict was rendered by it for the plaintiffs for the sum 
claimed by them with interest, and upon such verdict a judgment was thereafter 
entered. 

The set-off claim of $1,417.98 is founded upon the following facts: On the 24th 
day of April, 1909, the American Bonding Company issued to the Dixie Fire Insur- 
ance Company, obligee, a fidelity bond in the penalty of $10,000, on behalf of L. S. 
McEnany, as general agent for the Dixie Fire Insurance Company. On the 2nd day 
of August, 1909, the United Surety Company and the American Bonding Company 
entered into an agreement of reinsurance covering this risk, the United Surety Com- 
pany thereby agreeing to pay to the American Bonding Company one-third of any 
sum or sums which that company should become liable for under said bond. Some 
time before the 6th day of December, 1912, a claim was made on the American Bond- 
ing Company by the Dixie Fire Insurance Company under the McEnany bond, and 
on or about that date the American Bonding Company filed in the case of Bowles 
et al. v. United Surety Company et al., in the circuit court of Baltimore city, a petition 
setting forth the execution of the McEnany bond by it, the reinsurance of the United 
Surety Company and the fact that claim had been made upon that bond, and 
praying that the receivers of the United Surety Company be ordered to retain in 
their hands a sum to pay their share of any loss. With its said petition the American 
Bonding Company filed a contingent claim for loss on the McEnany bond. 

On the 27th day of June, 1913, the American Bonding Company entered into a 
reinsurance agreement with the Fidelity & Deposit Company by which the Fidelity & 
Deposit Company agreed to reinsure with the American Bonding Company the risk 
already assumed and those to be assumed by it in the execution of indemnity agree- 
ments, undertakings, etc., and in this agreement are found the following provisions: 
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“The Fidelity does hereby agree to pay the American the full amount of the 
ultimate loss which the American shall pay after the close of business on the 3lst 
day of May, 1913, under or by virtue of each of such indemnity agreements, -under- 
takings, recognizances, bonds and obligations of suretyship generally, burglary, rob- 
bery, and theft policies, and reinsurance agreements, as well as on account of costs, 
expenses, and attorneys’ fees incurred by the American in investigating, settling, or 
resisting any claim made thereunder, in defending or prosecuting any action, suit, or 
other proceedings in connection therewith, or in obtaining, or attempting to obtain, a 
release thereunder. 

“The term ‘ultimate loss,’ as herein used, shall be the net loss sustained by the 
American on any instrument hereby reinsured after realizing: upon all indemnity 
agreements, reinsurance agreements, applications, collateral security of all kinds, 
rights of contribution from cosureties, privileges, recourses and benefits which the 
American may hold, or to which it may be entitled, in connection with such instru- 
ment.” 

Though suit was brought by the Dixie Fire Insurance Company against the 
American Bonding Company upon its claim under the McEnany bond, it was finally 
adjusted by them with the approval of the United Surety Company, and on the 14th 
day of November, 1913, the American Bonding Company paid to the Dixie Fire 
Insurance Company the sum of $5,326.80, the amount of loss agreed upon. And 
on November 19, 1913, it rendered a statement to the Fidelity & Deposit Company of 
losses paid during the week ending November 15, 1913, which included the sum so 
paid by it to the Dixie Fire Insurance Company on the McEnany bond, and on 
November 25, 1913, the Fidelity & Deposit Company paid the amount of said state- 
ment to the American Bonding Company. Thereafter, on December 7, 1913, the 
American Bonding Company filed in said case of Bowles v. United Surety Company 
its liquidated claim for said loss, and as a result thereof the auditor allowed the 
Amercan Bonding Company its claim against the United Surety Company of $1,722.47, 
being one-third of the entire loss, or the share of loss that was to be paid by the 
United Surety Company under its agreement of reinsurance. Later, on January 20, 
1922, a dividend of 20 per cent. upon the amount of claim so allowed, amounting to 
$354.49, was paid by the plaintiffs as receivers of the United Surety Company to the 
attorney of the American Bonding Company, and it in turn paid over said dividend to 
the Fidelity & Deposit Company, the defendant herein, leaving owing by the plaintiffs 
on account of the American Bonding Company’s claim the net amount of $1,417.98, 
the credit asked for by the Fidelity & Deposit Company under its plea of set-off. 

The sole question here for our consideration is, could the defendant’s claim of 
$1,417.98 be properly allowed under its plea of. set-off to plaintiffs’ claim. 

[2-4] The defense of set-off is limited to mutual debts. To make a plea of 
set-off good the debts must be mutual and must be of the: same kind and quality. 
Impervious Product Co. v. Gray, 127 Md. 64, 96 A. 1; Cohen v. Karp, 143 Md. 208, 
122 A. 524; Poe on Pleading, § 613. It is contended by the appellees, plaintiffs below, 
that the plea in this case is bad, as it violates this rule; that is to say, that the debts 
are not mutual and of the same kind and quality. 

The plaintiff's claim is a debt directly owing by the defendant to the plaintiff 
growing out of dealings between them upon a contract or agreement entered into by 
them; while the defendant’s claim consists of a debt resulting from a contract made 
by the American Bonding Company with the plaintiff, and whatever interests, if any, 
the defendant has therein, it has acquired by subrogation under its contract with the 
American Bonding Company. The defendant, by its reinsurance agreement with the 
American Bonding Company, agreed to pay to it the full amount of the ultimate 
loss which the American Bonding Company should be required to pay by virtue of 
its indemnity agreements, etc. 

The term “ultimate loss” is defined by the agreement itself to be the net loss sus- 
tained by the American Bonding Company on any instrument reinsured by such agree- 
ment “after realizing upon all indemnity agreements, reinsurance agreements, applica- 
tions, collateral securities of all kinds, rights of contribution from cosureties, privileges, 
recourses, and benefits which the American may hold or to which it may be entitled 
in connection with such instrument.” 

This agreement, it would seem, contemplates only the payment of such net loss 
as the American Bonding Company should sustain under the bond reinsured by the 
United Surety Company, which net loss would be the balance after deducting from 
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the amount it paid under that bond, all salvage which it might receive from McEnany, 
and all dividends which it has or may receive from the receivers of the United Surety 
Company. 

In was the intention of the parties as disclosed by said agreement that the Ameri- 
can Bonding Company was to realize what it could from the sources stated in reduc- 
tion of the losses under the indemnity agreements, and, if suit or action was brought, 
it was to be brought by the American Bonding Company, or, as stated by the power 
contained in the agreement, by the Fidelity & Deposit Company in the name of the 
American Bonding Company. That this was the meaning of the contract between 
them, and that the United’s share of the loss under the bond was still owing to the 
American Bonding Company, is shown by the fact that the American Bonding Com- 
pany on the 3d day of December, 1913, filed in the case of Bowles v. United Surety 
Company its proof of loss wherein its treasurer made oath that the United Surety 
Company was owing the American Bonding Company the amount mentioned and the 
payment thereafter of the dividend thereon to the American Bonding Company, all 
of which was done after the execution of the reinsurance agreement. 

A suit to recover the United Surety Company’s share of the losses under the 
McEnany bond could only have been brought by the American Bonding Company, or, 
under its said agreement, by the Fidelity & Deposit Company in the name of the 
American Bonding Company. 

The test as to mutuality of claims, as stated in 24 R. C. L. 558, § 62, is that the 
set-off claim “must be such a demand as that the defendant, in his own name, or in 
the names of the defendants sued, without bringing in the name of a stranger to the 
suit, may maintain an action of debt or indebitatus assumpsit on it, against the pa’ 
or all the parties suing as the case may be, Less than that is not mutuality” or “that 
the indebtedness for which the action is brought must be such that, if the plaintiff were 
sued by the defendant on the set-off claim, he can claim his cause of action in that 
suit as a set-off.” 

The defense in this case, we think, fails to meet either of these tests, and, as the 
instructions asked for by the defendant were in conflict with the law as we have 
stated it, the court, we think, acted properly in rejecting its prayers, which rulings of 
the court constitutes the only exceptions in this case. Therefore, as we find no errors 
in the ruling of the court below, the judgment appealed from will be affirmed 

Judgment affirmed, with costs. 


PROBST v. MASSACHUSETTS BONDING & INS. CO. (No. 102). 
(Supreme Court of Michigan. April 3, 1925.) 
2 Northwestern Reporter 974. 

1. APPEAL AND ERROR—SURETY ON APPEAL BOND HELD NOT DIS- 
CHARGED FROM LIABILITY BY REVERSAL OF JUDGMENT AS TO 
ONE OF PRINCIPALS. 

Surety on appeal bond from judgment, in suit on jobit and several obligation, 
held not discharged from liability by reversal of judgment as to one of principals 
and affirmance as to other. 

(For other cases, see Appeal and Error, Dec. Dig. § 1232.) 


Error to Circuit Court, Wayne County; Alfred J. Murphy, Judge. 

Action by Sarah E. Probst against the Massachusetts Bonding & Insurance Com- 
pany. Judgment for defendant, and plaintiff brings error. Affirmed. 

Argued before McDonald, C. J., and Clark, Bird, Sharpe, Moore, Steere, Fellows, 
and Wiest, JJ. 

Charles C. Stewart, of Detroit, for appellant. 

Monaghan, Crowley, Reilley & Kellogg, of Detroit, for appellee. 

McDonatp, C. J. This action is brought by the plaintiff to recover $1,200 which 
she = ar with the defendant company to protect it against liability on a cer- 
tain bond. 

On February 8, 1917, one Levi C .Annis began suit against Jerome Probst and 
Sarah E. Probst, his wife, and tied up by garnishment certain money due to Sarah E. 
Probst. To release the garnishment the defendant company was induced to give its 
bond, the condition of which was as follows: 

“That, if the said Jerome Probst and Sarah E. Probst shall pay any judgment 
obtained against the said Jerome Probst and Sarah E. Probst in such action and abide 
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the order of the court therein, this obligation to be void; otherwise to remain in full 
force and virtue.” 3 

To secure the company on this bond, Sarah E. Probst deposited with it 200 shares 
of the common stock of the Continental Motors Corporation. Subsequently the stock 
was returned to her and she deposited in lieu thereof a certificate of deposit of $1,200. 
In the suit by Annis judgment was obtained in the circuit court against Jerome Probst 
and Sarah E. Probst. Desiring to have this judgment reviewed in the Supreme 
Court, Jerome Probst and Sarah E. Probst executed another bond with this defendant 
as surety, conditioned as follows: 

“That if the said Jerome Probst and Sarah E. Probst shall pay and satisfy said 
judgment, if the same is not reversed or set aside, and if a writ of error is issued 
in said cause, shall prosecute such writ to effect, and shall pay and satisfy said judg- 
ment, if the same is not set aside or reversed, then the above obligation to be void; 
otherwise to remain in full force and effect.” 

To secure the defendant on this bond, Sarah E. Probst pledged and deposited with 
it 1,000 shares of stock of the Wisconsin Pea Canners Company of Manitowoc. 

On a review of the case in the Supreme Court the judgment as to Sarah E. Probst 
was reversed, but was affirmed as to Jerome Phobst. Annis v. Reiser, 209 Mich. 512, 
177 N. W. 212. 

The judgment against Jerome Probst was not paid. Mr. Annis brought suit in 
the circuit court on both of the bonds against the surety, and recovered a judgment 
of $2,154.50, which this defendant paid. To reimburse it in part, the defendant 
appropriated the $1,200 security. The plaintiff then began this suit to recover the 
$1,200 on the theory that the surety was released from liability on the bond by the 
reversal of the judgment as to her in Annis v. Reiser, supra. At the conclusion of 
the proofs the circuit judge directed a verdict for the defendant. The plaintiff brings 
error. 

[1] The question involved is solely one of law, viz., is a surety on an appeal bond 
discharged from liability in a case where the judgment is reversed as to one of the 
principals and affirmed as to the other. . 

Counsel for the plaintiff strenuously contends that, when the judgment was 
reversed as to her, though it was affirmed as to Jerome Probst, the surety was released 
and that she then became entitled to a return of her collateral security. In support of 
this contention he cites and relies on Post v. Shafer, 63 Mich. 85, 29 N. W. 519. 

The holding in that case is an exception to the general rule relative to the liability 
of sureties where the judgment appealed from is reversed as to some of the principals 
and affirmed as to others. There the bond was given on appeal from justice court. 
The Shafers were husband and wife. They were sued as joint debtors and judgment 
was obtained against themr as such. They jointly appealed and the judgment was 
reversed as to Mrs. Shafer, but affirmed as to her husband. In an action on the 
bond this court held that there was no valid judgment against Shafer, for the reason 
that upon a joint debt there could be no recovery against less than all of the debtors; 
that a reversal as to one defendant was a reversal as to all; and that therefore the 
condition of the bond had been complied with and the surety was released. 

In the case at bar the original suit was upon a joint and several obligation, and 
therefore the rule announced in Post v. Shafer has no application. The rule here 
applicable is discussed in a note to Larson v. Hanson, 26 N. D. 406, 144 N. W. 681, 
51 L. R. A. (N. S.) 655. It is there stated: 

“In accord with what has already been said, the great weight of authority sup- 
ports the rule that the sureties upon bonds given upon appeal are not discharged from 
liability upon their undertaking by an affirmance of the judgment as to part of the 
principals in the bond and a rev ersal as to the others.” 

Applying this rule to the undisputed facts of the instant case the affirmance of 
the judgment as to Jerome Probst constituted a breach of the condition of the bond, 
and the liability of the surety company became fixed. It then had the right in accord- 
ance with the written agreement accompanying the bond to use the security in partial 
reimbursement for the amount it was compelled to pay Mr. Annis. 

[2] It is suggested by counsel in his brief that the plaintiff, being a married 
woman, had no power to contract, except in relation to her sole property, and that 
therefore she is not liable on her agreement with the defendant. 

“While a married woman may not become a surety for her husband, and thereby 
incur a personal obligation, she may pledge her property to secure his debt.” Just v. 
State Savings Bank of Ionia, 132 Mich. 600, 94 N. W. 200. 


Surety] Cen. Met. Bk. of St. Paul v. Fidelity & Casualty Co. 


The record presents no other questions which merit discussion. 
The circuit judge rightfully directed a verdict for the defendant. 
The judgment is affirmed, with costs against the plaintiff. 


CENTRAL METROPOLITAN BANK OF ST. PAUL, Inc., v. FIDELITY & 
CASUALTY CO. (No. 24356.) 
(Supreme Court of Minnesota. March 6, 1925.) 
202 Northwestern Reporter 724. 
(Syllabus by the Court.) 
1. PRINCIPAL AND SURETY—TRUST RECEIPTS TO BE EXECUTED AS 
REQUIRED BY BOND HELD NOT PART THEREOF. 
The bond on which the action is based is complete in itself and the so-called trust 
receipts executed by the principal therein to the obligee did not become a part thereof. 
(For other cases, see Principal and Surety, Dec. Dig. § 59.) 


2. APPEAL AND ERROR—SUBMITTING CASE TO JURY UNDER IN- 
STRUCTIONS PERMITTING FINDING THAT TRUST RECEIPTS 
WERE NOT PART OF BOND HELD NOT PREJUDICIAL TO DEFEN- 
DANT. 


Defendant was not prejudiced by the submission of that question to the jury. 
(For other cases, see Appeal and Error, Dec. Dig. § 1064[1].) 


3. APPEAL AND ERROR—DECISION ON FORMER APPEAL THAT EVI- 
DENCE WAS SUFFICIENT TO SUSTAIN VERDICT BINDING ON SUB- 
SEQUENT APPEAL. 


The decision on the former appeal determined that the evidence was sufficient to 
sustain the verdict. 


(For other cases, see Appeal and Error, Dec. Dig. § 1099[8].) 


Appeal from District Court, Ramsey County; Olin B. Lewis, Judge. 

Action by the Central Metropolitan Bank of St. Paul, Inc., against the Fidelity & 
Casualty Company. From order denying motion for new trial, defendant appeals. 
Affirmed. 

See, also, 198 N. W. 137. 

Briggs, Weyl & Briggs and A. V. Junkin} all of St. Paul, for appellant. 

Christofferson, Walsh, Christofferson & Jackson, of St. Paul, for respondent. 

Taytor, C. This is an action on a bond executed to plaintiff by the Consumers’ 
Grain Company as principal and by defendant as surety. 

Plaintiff recovered a verdict. Defendant made an alternative motion for judg- 
ment notwithstanding the verdict or for a new trial. The motion for judgment was 
granted and plaintiff appealed. This court reversed the order for judgment and 
remanded the case to the district court to determine the motion for a new trial. Cen- 
tral Metropolitan Bank v. Fidelity & Casualty Co., 198 N. W. 137. The motion for 
a new trial was then denied and defendant appealed. As the facts are fully set 
forth in the former opinion an extended restatement of them is unnecessary. 

[1] The grain company borrowed money from plaintiff and pledged bills of lad- 
ing for grain in transit as security therefor. To induce plaintiff to permit it to with- 
draw these bills of lading temporarily before paying the loans, it gave the bond in 
controversy. The bond recites that the grain company has represented to the bank 
that possession of the bills of lading is sometimes necessary in its business, and that it 
will give a receipt to the bank therefor to the effect that it will hold them in trust as 
agent for the bank, and will return them or account to the bank for their proceeds on 
demand. The condition of the bond is as follows: 

“Now, therefore, if the Consumers’ Grain Company of St. Paul, Minnesota, shall 
promptly upon demand by said bank, deliver such original bill of lading or ware- 
house receipt to said bank, or_a disposition order received therefor covering the owner- 
ship of the identical grain in the name of said bank, referred to in said bill of lading 
or if the grain represented by such bill of lading or warehouse receipt has been sold, 
shall promptly pay over to said bank the amount they received for said grain, in no 
greater sum, however, than the amount advanced on said bill of lading or warehouse 
receipt or substitute other bills of lading or instruments in lieu thereof, if satisfactory 
to said bank, then this obligation shall be void; otherwise to remain in full force and 
effect.” 
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The bond further provides: : 

“That the obligee after becoming aware of any act which may be made the basis 
of a claim hereunder or the discovery of facts indicating that a loss has probably 
been sustained shall within five days notify the surety of such act in writing by regis- 
tered letter at its home office.” 

After giving the bond, the grain company withdrew many bills of lading, giving 
receipts therefor, termed trust receipts, which recited that the bills of lading were 
delivered to the grain company as agent of the bank for the purpose of obtaining 
from the joint agent of the railroad companies disposition orders for the grain cov- 
ered thereby, and in which the grain company agreed as such agent— 

“To indorse and deliver to said bank before the close of business this day, dupli- 
cate disposition orders duly receipted by such joint freight agent, covering said bills 
of lading and to effect the sale and delivery of said property and to pay over all 
proceeds derived therefrom as and when received by said bank to be by it applied 
on said loans and advances, it being expressly understood that said bill of lading, 
the duplicate disposition order obtained in place thereof and all property represented 
by said bills of lading * * * shall be the property of said bank held in trust.” 

Defendant claimed that plaintiff failed to notify it of the defaults of the grain 
company as required by the bond and thereby released it from liability thereon. 

It will be noted that by the terms of the bond the bills of lading or their proceeds 
are to be returned on demand, and that by the terms of the trust receipts they are 
to be returned before the close of business of the day on which they are withdrawn. 

Defendant contended that the trust receipts became a part of the bond and fixed 
the date of the grain company’s default. The court submitted that question to the 
jury; but, in granting the motion for judgment, ruled that the receipts became a 
part of the bond as a matter of law. This court did-not decide that question on the 
former appeal; but held that even if the receipts weré a part of the bond, the 
question of whether plaintiff had complied with its requirements was made a question 
for the jury by the evidence. 

[2] On the present appeal, defendant contends that submitting the case to the 
jury under instructions which would permit them to find that the trust receipts were 
not a part of the bond constituted reversible error. We are unable to sustain this 
contention. We are of opinion that these receipts were not a part of the bond. The 
form of the receipts was agreed upon by plaintiff and the grain company without con- 
sulting defendant. Although the grain company sent a copy -of the form to 
defendant thereafter, defendant did nothing to approve or disapprove of the provi- 
sions therein, and plaintiff was not aware that defendant had been informed of those 
provisions. 

Defendant’s liability is measured by the terms of its bond. Although the bond 
recites that the grain company had agreed to give receipts containing certain condi- 
tions, it does not make defendant liable for a failure to perform the obligations 
stated in the receipts, but only for a failure to perform the obligations stated in the 
bond itself. Defendant became responsible for a breach of the conditions specified 
in the bond, and for nothing else. Its obligations are fixed by the bond and cannot 
be extended by any act of plaintiff or the grain company, nor by any provision they 
may have inserted in the receipts. The receipts were executed to evidence the agree- 
ment between plaintiff and the grain company, not as a part of the bond. That 
instrument was complete in itself. If plaintiff, for its own protection, saw fit to 
impose on the grain company conditions not contained in the bond, but which lessened 
the risk of loss, we see no reason why it could not do so. Such conditions, if 
complied with, would lessen the risk covered by the bond. While plaintiff could 
require the grain company to return the bills of lading on the same day on which 
they were withdrawn, it could not hold defendant liable for a failure to return them 
on that day, but only for a failure to return them on demand as provided in the 
bond. Of course if plaintiff had made an agreement with the grain company releas- 
ing that company from any duty imposed upon it by the bond, a different question 
would be presented, but defendant concedes that the receipts contain nothing incon- 
sistent with the bond. As the receipts did not become a part of the bond, the instruc- 
tions challenged were without prejudice to defendant. 

[3] Defendant also contend that the evidence is not sufficient to sustain the 
verdict. That the evidence made a question for the jury was determined on the 
former appeal, and is not now an open question. The case was remanded for the 
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trial court to pass upon the motion for a new trial. It denied the motion. Defendant 
was not entitled to a new trial as a matter of right and the court was within its 
discretion in denying the motion. 

Order affirmed. 


WATKINS et al. v. UNITED aoe FIDELITY & GUARANTY CO. 
(No. 2 
(Supreme Court of Mississippi, Division 4g arch 9, 1925. Suggestion of Error 
Overruled April 6, 1925.) 
103 Southern Reporter 224. 
(Syllabus by the Court.) 


HIGHWAYS—BOND TO PAY PERSON FURNISHING LABOR OR MATE- 
RIALS USED IN PUBLIC WORK DOES NOT COVER ACCOUNTS FOR 
GROCERIES AND MERCHANDISE FURNISHED COMMISSARY 
OPERATED IN AID OF WORK, BUT FOR PROFIT, IN VIEW OF SALE 
TO OTHERS THAN LABORERS. 

The surety on a bond executed under the provisions of Section 1, c. 217, Laws 
of 1918, conditioned, as required in such section, to pay any person who has furnished 
labor or materials used in the construction of public work which had not been paid 
for, does not cover accounts for groceries and merchandise furnished a commissary, 
which commissary is operated by the principal contractor in aid of his work, where 
the commissary was operated for profit, and part of the merchandise sold to others 
than the laborers, the amount of such sales to outside parties not being shown. 

(For other cases, see Insurance, Dec. Dig. § 113[5].) 


Appeal from Chancery Court, Monroe County; A. J. McIntyre, Chancellor. 

Action by Guy H. Watkins and others against the United States Fidelity & 
Guaranty Company. From a decree disallowing certain accounts against a public 
contractor’s bond, plaintiffs appeal. Affirmed. 

Leftwich & Tubb, of Aberdeen, for appellants. 

Wm. M. Hall, of Memphis, Tenn., for appellee. 

Eturince, J. The appellants, Watkins, Elixson, and R. W. Reed & Co., filed 
a petition in the chancery court of Monroe county, alleging that O. A. Prescott & Co. 
entered into a contract with the road commissioners of supervisors district No. 3 
and with the board of supervisors of Monroe county, Miss., for the construction 
of 14 miles of road in said supervisors’ district No. 3 of said county; that the United 
States Fidelity & Guarantee Company, a surety company, executed bond for said 
contractors in the penalty of $96,569, conditioned according to law, which bond, 
among other things, provides that the sureties thereon “shall pay the agents, servants, 
and employees, and all persons furnishing said principal (O. A. Prescott & Co.) 
with material and labor in the course of the performance of the work”; that soon 
after the execution of the contract and bond, the contractors entered into the 
performance of the work, and continued therein until on or about December 7, 1920, 
at which time they became wholly and hopelessly insolvent, and unable to go forward 
and complete the work, and a receiver was appointed by the chancery court of all 
the goods, property, and effects of the said contractors, and said contractors aban- 
doned the work; that during the course of the performance of the work of the said 
contractors, O. A. Prescott & Co., it became necessary for said contractors to 
establish movable camps to feed and house the laborers, and to furnish said laborers 
with supplies in the way of overalls, shoes, and clothing in order to keep them on 
the job, and to be able to assemble them and have them when wanted; that the 
petitioners furnished the supplies set forth in the exhibits to the bill to said laborers 
on the order of said contractors; and it is alleged that at the time of the abandonment 
of the work~by said contractors, said O. A. Prescott & Co., that said contractors 
were indebted to the said petitioners for the commodities so furnished in the amounts 
set forth in the accounts made exhibits to the bill. 

It is further alleged that the surety company, said United States Fidelity & 
Guaranty Company, under said bond was liable for the supplies so furnished to said 
laborers on the orders of said contractors, which supplies were not paid for, and 
petitioners prayed for judgment against said surety company, the United States 
Fidelity & Guaranty Company. The accounts exhibited by the appellant Elixson 
consisted mainly of orders by one McCune to Elixson issued in favor of certain 
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laborers for specific amounts. 
on the order of McCune. 
The account of the appellant Watkins, consisted of various and sundry items of 
— a. few of the items being as follows: 
December 4. 12 oats, $57.00; (3) M Camels, $8.00; M Chesterfields, $8.00.. “ae 
December 3. 424# flour, $6.25; (4) 2 Cs. sausage, $18.00 4.25 


A few of the items were charged to the commissary 


December 4. 10 Gal. oil, $2.00; 110% C. lard, $30.25; 1 Cs. meal, $7.00..... 30.28 

6# Star Tob., $4.92; 18 Sx. oats, $90.00 ; 1 Sx. salt, BEGG... 2k 96.57 

40# meat, $9. 20 ; 1004 sug., $22.00; 2 Cs. cof., $26.40......... 57.60 

1 Cs. corn, $41.60; (6) 18 oats, $90.00; Bbl. flour, BIS 00 6s cd 144.10 
December 11. oil, $2.00; (13) 4 M. cigts., $32.00 ; 2# walnuts, $0.80........ 34.80 


December 17. 14# turkey, $4.20; (19) 6# Star Tob., $4.92; Bx. B. M. Tob., 
$7.50 


December 20. Z oats, $63.00 : 10 mix. feed, $32.50; 1 salt, $1.10........... 96.60 
5 oil, $1.00; (23) 15 oats, $78.75 ; E. C. Cornell, turkey, $3.60. 83.35 

December 24. Flour, $12.50: 64# meat, $14.72; Sx. meal, $1.10; % bail rope, 
PROMOS 56. RRNA eS hee AREAS Oh Ma bee eR bs 29.72 
December 26. 5 oil; (27) 6 plugs Star Tob., $4.86; 5 M. Camels, $8.00.... 13.86 
December 29. 1 bu. I Pot., $2.50; 20 D. feed, $58.00; 6 Sx. chops, $21.90... 82.40 


1920. 
January 1. Bbl. flour, $12.75; 64 Star Tob., $4.92; BM Tob., $7.50..... 25.17 
2# cheese, .90; 2 oats, $10.50; 10 oil, $2.00................... 13.40 
45# lard, $12.38; 10 oats, $54.00; 10 gay, $9.50............... 75.88 &c 


Other items were similar in nature and character. 
The account of R. W. Reed Company is as follows: 
O. A. Prescott & Co., Aberdeen, Miss. 
By W. D. Prescott— 
Year 1920. 








Oct. 10. 1 Dz. Pr. SOX. eee eee e cece eee eee e seen eee eeeeeeeeeeeeees $ 2.65 
4 ee pte ee aye cd Dina ae hia Ee GAT eR een tas eee 2.55 
A | OR NE ea tat en eee chien iets 50.00 
ey : Te Seek aed eee Oe WORE ERE Oe aT eee 6.25 
oe Ay Pe NEG hice tr Le OER ae eae ee SE 4.00 
cr oa ee Ae RE RE TD O32 on ea SGN See ew been baer COTS 7.95 
Se a NOR os. Ea Sess Oke ake Maas Cok PEs Os ees 12.00 
a Cae, ake +, MMM ED cog FATS RSE ee eee we Cae eee 19.00 
Fs A. | IE, cal cath ace ad Cig oe ee eas Cw rece eared Slee aed 15.60 
ert ee. |) WEIR ERO 5 Sore de tiats wy tis ge pais OES TR eee ae at 60.00 
$180.00 

Biebe het OUR os ees Bos an ree ae ee tee eee 4.25 
$175.25 


The cause was referred to a master, and the master took testimony and filed his 
report, allowing most of the accounts and reciting in his report that the establishment 
of the camps for laborers was a practical necessity. 

The United States Fidelity & Guaranty Company excepted to the master’s 
report, excepting to all the items of the account of Guy H. Watkins for groceries, 
amounting to $2,131.90, and for tobacco, etc., $623.19, on the ground that same were 
not material furnished or used in the work of constructing the road within the 
meaning of the statute, and that the weight of the evidence was that said goods 
were bought for a commissary, and resold therein, purchases being at one price and 
sales at a higher price, and to the public; to the long table or mess at which the 
laborers took their meals or not as they wished, and at a price that included an 
amount for profit; that items in the commissary were furnished to the laborers and 
to their families living in the camps, some of whom took boarders; that the work 
being done was through an old and well-settled country, and that there were stores 
at accessible points along the way; that the stores in the city of Aberdeen were 
accessible to laborers; that the work was never far from Aberdeen, and many 
laborers went there on Saturdays to trade. Similar exceptions were taken to the 
other accounts. 

The court sustained these exceptions and decreed that the claims for groceries, 
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etc., were not allowable, but that the account for feed for the stock amounting 
to $105.36 was allowable with 6 per cent interest. From the decree disallowing said 
accounts this appeal is prosecuted. 


The statute bearing upon the subject is Section 1, c. 217, Laws of 1918, which 
reads as follows: . 

“That any person entering into a formal contract with this state, any county 
thereof, municipality therein, or any political subdivision whatsoever therein, for the 
construction of any building or work or the doing of repairs, shall be required 
before commencing same to execute the usual bond, with good and sufficient sureties, 
with the additional obligation that such contractor or contractors shall promptly 
make payments to all pefsons supplying labor or material therefor; and any person 
who has furnished labor or materials used therein and wherefor payment has not 
been made, shall have the right to intervene and be made a party to any action 
instituted on such bond, and to have their rights adjudicated in such action and 
judgment rendered thereon,. subject, however, to the priority of the claim and 
judgment of the obligee. If the full amount of the liability of the surety thereof, 
is insufficient to pay the full amount of said claims and demands, then, after paying 
the full amount due the obligee, the remainder shall be distributed pro rata among 
said interveners. The bond herein provided for may be made by any surety company 
authorized to do business in the state of Mississippi.” 

The appellant relies upon the ‘case of Brogan v. National Surety Co., 
246 U. S. 257, 38 S. Ct. 250, 62 L. Ed. 703, L. R. A. 1918D, 776. The syllabus of 
this case by the Supreme Court of the United States reads as follows: 

“Groceries and provisions furnished a contractor for a public work for use in a 
boarding house which, on account of the absence of other accommodations, it was 
obliged to maintain for its laborers, are materials used in the prosecution of the work 
within the meaning of the Act of August 13, 1894 (28 Stat. at L. 278, c. 280), as 
amended by the Act of February 24, 1905 (33 Stat. at L. 811, c. 778, Comp. Stat. 
1916 § 6923), and of the bond given in pursuance of its requirements, though they 
would not have been such had the boarding house been conducted by the contractor 
as an independent enterprise undertaken solely for the sake of profit.” 

This decision goes further than the general authorities go in sustaining claims 
against sureties on contractors’ bonds under similar statutes. See notes to 9 Ann. 
Cas. 309, 43 L. R. A. (N. S.) 165, and L. R. A. 1915F, 951. It will not be necessary 
for us to now decide whether we will hold with the United States Supreme Court, 
or follow the predominating number of decisions under state laws, because in our 
opinion the present case does not come within the announcement of the case of 
Brogan v. National Surety Co., supra. 

The learned chancellor in his opinion said: 

“There is no question from the proof introduced before the master, but what 
it was decidedly to the interest of the contractors to have this boarding house on 
the grounds: The greater part of the proof shows that it was necessary in order 
that they might keep their hands, and if this had been run purely and simply as a 
boarding house, under this proof, I would unhesitatingly hold under the Brogan Case 
that the surety company would be bound for it. In this case we find that these 
groceries were sold to them at a profit; that they boarded them with the expectation 
of charging a profit for any part that they sold, and while they sold to the general 
public according to the proof, except a small quantity yet that was caused by the 
fact that the public did not call for more. 

“The proof shows that third parties, the wives of some of the hands, erected 
a tent and ran a boarding house themselves and bought groceries at the commissary. 
The record is silent as to whether or not all these accounts were paid. Of course, 
boarding these negroes out there—they furnished them at $30 a month—there is 
no reason on earth why a profit could not have been made if it had been run and 
properly conducted. * * * Our court may hold—I do not know what they are 
going to hold—as to groceries furnished and handled as they were furnished and 
handled in this case that the surety on the contractor’s bond will be liable for them; 
until they so hold, my opinion is that it is not the law, and it is not fair to the surety 
company, it is not in contemplation of the law and I shall not so hold. 

“It is so easy to run a commissary out there where negroes are around, fill it 
up full of groceries, and charge folks looking after it, and also looking after the 
taking in of the teams and keeping time, and stuff be squandered and stolen and lost 
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sight of, and it is not fair that a surety company, who is guaranteeing the perform- 
ance of this contract, should be held to the merchant who sells the contractor any- 
thing that he may want.” 

The evidence warrants the chancellor in finding that the goods were sold for 
a profit; that they were sold to any person who came along and wanted to buy 
them ; that some of the goods were sold to other boarding housekeepers in the camp, 
the amount of which is not made clear in the proof, the witnesses saying it cannot 
be told. It is further in proof that some of the laborers left camp in debt to the 
commissary, the amount purchased exceeding their labor, and this amount is not 
disclosed. There is also testimony to the effect that the work being done was on 
a road through a settled country, and that stores were in convenient reach. 

It is clear that the accounts shown in this record, and the facts shown with 
reference thereto, were not within the stipulation of the bond by the bonding 
company, the United States Fidelity & Guaranty Company, and therefore the United 
Staets Fidelity & Guaranty Company is not obligated to pay such accounts. 

The judgment of the lower court will therefore be affirmed. 

Affirmed. 


KANSAS CITY, to Use of INGALLS STONE CO. v. NEW AMSTERDAM 
CASUALTY CO. (No. 15262.) 
(Kansas City Court of Appeals. Missouri. March 2, 1925.) 
269 Southwestern Reporter 693. 
1. PRINCIPAL AND SURETY—RULE OF STRICTISSIMI JURIS DID NOT 
APPLY IN FAVOR OF COMPENSATED SURETY. 
Rule of strictissimi juris does not apply in favor of a compensated surety. 
(For other cases, see Principal and Surety, Dec. Dig. § 59.) 


4. MUNICIPAL CORPORATION—SUIT ON SURETY’S COVENANT IN 
CONTRACT FOR PARK IMPROVEMENT WORK HELD BARRED BY 
LIMITATION. 

Suit on surety’s covenant in contract guaranteeing payment of labor and mate- 
rials furnished in constructing park improvements for Kansas City held barred by 
Kansas City Charter 1909, Art. 8, § 19, requiring actions for benefit of laborers, 
etc., and materialmen to be commenced within three months after completion of 
work and acceptance thereof by municipality, which is applicable to Article 13, § 31, 
relating to making of park improvements. 


(For other cases, see Municipal Corporations, Dec. Dig. § 348.) 


Appeal from Circuit Court, Jackson County; James H. Austin, Judge. 

Action by Kansas City, to the use of the Ingalls Stone Company, a corporation, 
against the New Amsterdam Casualty Company. Judgment for defendant, and 
plaintiff appeals. Affirmed. 

W. E. Clark, of Bedford, Ind., and W. S. McClintock, A. L. Quant, and F. K. 
Ferguson, all of Kansas City, for appellant. 

Turpin & Behrendt, of Kansas City, for respondent. 

Trims_e, P. J. This action was brought in the name of Kansas City by relator, 
Ingalls Stone Company, an Indiana corporation, against the defendant, a New York 
corporation authorized to do business in Missouri as a surety company for hire, 
on its covenant in a contract for public work guaranteeing payment of labor and 
materials. 

The contract was one entered into by Kansas City through its board of park 
commissioners, with the George W. Huggins Construction Company, for the erection 
of a pavilion in Swope Park. Defendant signed the contract as surety and guaranteed 
therein that— 

The construction company would “pay for the work and labor of all laborers, 
subcontractors and teamsters, teams and wagons employed on the work and for all 
materials used therein, and if the cost of such work and labor and material are 
not paid in full by the said party of the first part (the construction company), then 
the said parties of the second part * * * (one of whom was defendant) * * * 
agrees to pay for said work, labor and materials, or any part thereof, which shall 
not be paid by said first party within ten (10) days after the money for said work, 
labor and materials becomes due and payable, and this provision shall entitle any 
or all laborers, subcontractors and teamsters and owners. of teams and wagons who 
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may do work, and parties who may furnish materials on or for the improvements 
to be done under this contract, to sue and recover from said second party * * * 
the amount due and unpaid, * * * but (said guarantor) * * * shall not be 
liable on this guaranty on account of the materials used and labor done upon said 
work beyond the sum of * * * $17,800, the estimated cost of material used and 
labor done upon said work 

The petition alleges the execution of the contract, the approval thereof by the 
city authorities, and the appropriation, by ordinance, of the sum of $17,800 to pay 
for the improvement. It further alleges that the same was constructed by the 
construction company in accordance with the plans and specifications; that relator 
supplied certain stone pillars and caps for which an unpaid balance of $994.54 yet 
remains due and for which suit was brought. The petition further alleged that the 
pavilion was completed shortly before January 2, 1918, and was on that date accepted 
by the city, and final payment was made thereon to the construction company on that 
date; but that relator has not been paid, and thereafter demand was made of 
defendant to pay same, but payment thereof was vexatiously refused. The petition 
was filed October 17, 1923, which as will be observed, is more than five years after the 
accrual of the cause of action. 

Defendant filed a demurrer to the petition, the only basis of which that need be 
considered here is that “the action was not instituted within the time required by law.” 

The trial court sustained the demurrer, and, plaintiff refusing to plead further, 
judgment was rendered for defendant, whereupon plaintiff filed affidavit and was 
allowed an appeal. 

The controversy over whether the suit was brought in time does not involve 
the question whether the suit is barred by the ordinary statute of limitations, but 
is over the question whether it is barred by a special limitation contained in the 
city charter. The provisions relied upon by defendant are.contained in Section 19, 
of Article 8, and in Section 31 of Article 13, of the Charter of Kansas City, 1909. 

Section 19 of Article 8, on “Public Improvements,” is as follows: 

“Contracts for making city improvements on streets, sidewalks, avenues or alleys 
or for constructing sewers, let to the lowest and best bidder, shall contain a covenant 
on the part of the contractor or contractors with the city to pay for the work and 
labor of all laborers, subcontractors, and teamsters, teams and wagons employed on 
the job, and for all materials used therein, and performance of such covenant shall 
be guaranteed by good and sufficient sureties signing the contract, whose sufficiency 
shall be approved by the city comptroller, but who shall-not be liable beyond the 
estimated cost of the materials used and the labor done upon the job, to be stated 
in the contract; provided, that the city shall not be liable for the sufficiency of the 
contractors or sureties, nor for any failure to comply with or irregularity in comply- 
ing with this provision. Laborers, subcontractors and teamsters and owners of teams 
and wagons who may do work, and parties who may furnish materials stipulated 
for by any such contract, may recover in an action in the name of the city for their 
use, (in which no cost shall be adjudged against the city and all costs not adjudged 
against the defendant shall be adjudged according to equity against the persons for 
whose use the suit may be presented), all money due them for labor and materials, 
or either, not exceeding the estimated cost of the labor and materials as stated in 
the contract; and such recovery may be had against the contractor and sureties, or 
either, as in chancery; but it shall not be necessary to file with the petition the 
original contract. Suit may be brought for the benefit of all laborers, subcontractors, 
teamsters and owners of teams and wagons on the job, and for materials used in 
the performance thereof, and .the amount due them to be ascertained by the court 
or referee, unless the court direct an issue to be tried by a jury; pending the suit, 
laborers, subcontractors, teamsters and owners of teams and wagons, and parties 
who have furnished materials for the performance of the contract, not mentioned 
in the petition, whether they have done work or furnished materials before or after 
the commencement of the suit, may become parties to the procedings by appearing 
and filing in the action a written statement of their demand. Such notice thereof 
as the court may direct shall be given to the defendants, and reasonable opportunity 
to defend shall be given. The proceedings shall, as far as practicable, be governed 
by the rules and principles of courts of chancery, so as to afford speedy and adequate 
relief according to the spirit and letter of this section. Judgments shall be rendered 
for the estimated cost of labor and materials as stated in the contract, and execution 
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shall be awarded and issued for the aggregate amount found due the laborers, sub- 
contractors, teamsters and owners of teams and wagons, and the parties who have 
furnished materials, not exceeding the estimated cost in the contract, which shall be 
collected, with costs. The money shall, after paying costs, be divided and paid pro 
rata among those for whose use the judgment may be rendered. The court shall 
decide all questions as to distribution summarily on motion. No action shall be 
brought or prosecuted for the benefit of laborers, subcontractors, teamsters or owners 
of teams and wagons or parties who have furnished materials on the contract, unless 
the suit be commenced within three months after the completion of the work to be, 
done under the contract and acceptance thereof by the city,-nor shall such action 
be brought before such completion and acceptance, unless the court find good cause 
therefor according to the averments in the petition. Suits shall be brought in some 
court of competent jurisdiction in Jackson county, if jurisdiction of the proper 
parties can be obtained in the county.” , 

Section 31 of Article 13, on “Department of Parks and Boulevards” gives the 
board of park commissioners power to make park improvements in such manner 
and at such times, and with such material, as the said board may determine, and 
to pay for such work or improvements, or any part thereof, out of the funds not 
otherwise appropriated, belonging to the park district in which said work or improve- 
ment is done or made, or out of the general park fund. And the second paragraph 
of said section reads as follows: 

“The contract for doing the work of construction and furnishing material for 
any such improvement shall be let by said board of park commissioners to the lowest 
and best bidder therefor in the same manner and subject to the same rules and 
regulations as similar work not under the control of the board of park commissioners 
is let by the board of public works, and all-such work shall be done under the 
supetvision and control of the board of park commissioners.” 

Appellant’s point is that Section 19 does not relate to “boulevard and park 
improvements,” but only to contracts for making “city improvements on streets, 
sidewalks, avenues or alleys or for constructing sewers,” and creates a complete 
scheme and method of procedure whereby the contractor of such improvements is 
required to give a bond securing payment for all labor and materials used in such 
improvements and whereby all materialmen and laborers might jointly prosecute 
their claims against the bond in the name of the city, and in that special procedure 
a special three months’ period of limitation is given for the commencement of 
suits; that the second paragraph of Section 31 of Article 13 does not adopt and 
make applicable the scheme of procedure and the limitation of Section 19, for 
materialmen and laborers having claims arising under contracts for improvements 
of parks and boulevards, but merely provides that the manner, rules, and regulations 
of letting the contract provided in Section 19 should govern the method of letting 
the contract in park improvements; that the second paragraph of Section 31 does 
not incorporate therein by reference or otherwise the provisions of Section 19 
relating to the rights of materialmen and laborers which may arise after the contract 
is let, but is confined solely in its operation and effect to those provisions of Section 19 
and other sections of Article 8 which relate to the formalities to be pursued in letting 
the contract. 

A further contention is made that the petition pleads a bond different from the 
obligation or covenant called for in Section 19, because the latter limits the obliga- 
tion of the contractor and his surety to pay for materials, etc., actually used in the 
improvement, whereas the petition pleads a bond to pay not only for the labor and 
materials used in the improvement but also for all furnished the contractor for the 
purpose of being used; that consequently the bond in this case, being different from 
the one called for in Section 19, is not a charter bond but is a common-law bond, 
and therefore suit thereon is governed solely by the ordinary period of limitations 
provided in our statutes. 

{1, 2] It is true the petition seeks to recover not only the price of the stone 
caps and pillars used in the work, but also the price of four that were sold to the 
contractor but were broken by the railroad while in transit and which did not go 
into the pavilion; but we fail to find anywhere in the covenant on which the petition 
is based any agreement to pay for material furnished, but not used, in the improve- 
ment. We are unable to see how the fact that the petition alleges a broader cause 
of action than the contract or covenant pleaded will support can be relied upon to 
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shew that the covenant sued on is not one made under the city charter, or that the 
suit is nct.governed by the provisions thereof. Of course, the surety being a com- 
pensated surety, the rule of strictissimi juris does not apply. Lackland v. Renshaw, 
256 Mo. 133, 140, 165 S. W. 314; Rule v. Anderson, 160 Mo. App. 347, 142 S. W. 358; 
United States, etc., Guaranty Co. v. Cochrane, 81 Wash. 192, 142 P. 687, L. R. A. 
1915A, 853. And where an obligation is susceptible of two constructions, one of 
which would leave the obligee without remedy and the other would carry out the 
evident purpose for which the contract was required and entered into, the latter 
will be adopted rather than the former. Atlantic Trust, etc., Co. v. Laurinburg, 163 
F. 690, 695, 90 C. C. A. 274; Webster v. Dwelling, etc., Ins. Co., 53 Ohio St. 558, 
42 N. E. 546, 30 L. R. A. 719, 53 Am. St. Rep. 658; Philadelphia v. Fidelity, etc., 
Deposit Co., 231 Pa. 208, 80 A. 62, Ann. Cas. 1912B, 1087. But we are unable to 
find anything in the covenant of guaranty which makes it susceptible of two con- 
structions with reference to the materials for which payment is guaranteed. Hence 
the question of whether this suit is to be controlled by the three months’ limitation of 
Section 19, Art. 8, of the Charter, or by the ordinary statutes of limitation, is not 
to be affected by the manner in which the pleading is drawn. 

[3] It is perhaps true that the city, under its general power to contract, may, 
without express statutory authority, require a contractor to give bond for the pay- 
ment of such persons as shall supply materials or furnish labor. 2 Dillon on Munic. 
Corp. 1266; City of St. Louis v. Von Phul, 133 Mo. 561, 566, 568, 34 S. W. 843, 54 
Am. St. Rep. 695; Clatsop County ex rel. v. Feldschau, 101 Or. 369, 199 P. 953, 
18 A. L. R. 1221. But that is not the situation here. No such bond was entered 
into which went beyond the provisions of the city charter requiring a bond. And along 
with those charter provisions was a further provision that— 

“No action shall be brought or prosecuted for the benefit of * * * parties 
who have furnished materials on the contract, unless the suit be commenced within 
three months after the completion of the work to be done under the contract and 
acceptance thereof by the city.” 

The covenant sued on was made in connection with the construction of a city 
improvement within the city limits; and everybody, furnishing materials for such 
improvement had notice of the charter provision governing the remedy for nonpay- 
ment, and that they had only such remedy against the surety as the charter gave, 
and must proceed to enforce same within the time limited. 

We think it is manifest that the contract was obtained and given in compliance 
with the terms of the charter. Article 8 relates to public improvements and especially 
to those contracted for by the board of public works; and Section 19 says such 
contracts “shall contain a covenant on the part of the contractor or contractors 
with the city, to pay for the work and labor * * * and for all materials used 
therein, and performance of such covenant shall be guaranteed by good and sufficient 
sureties signing the contract * * * but who shall not be liable beyond the esti- 
mated cost of the materials used,” etc. And Section 31 of Article 13 says: 

“The contract for doing the work of construction and furnishing material for 
any such improvement (park and boulevard improvements) shall be let by said board 
of park commissioners to to the lowest and best bidder in the same manner and 
subject to the same rules and regulations as similar work not under the control of 
the board of park commissioners is let by the board of public works.” 

It is putting too narrow a construction on the above charter provision to say 
that it refers solely to the letting of the contract. That feature is covered by the 
requirement that the contract shall be let to the lowest and best bidder and in the 
same manner as other contracts. The further provision that it shall also be “subject 
to the rules and regulations” is not a mere tautological repetition of the meaning 
already expressed, but broadens the scope of the requirement to include all the fea- 
tures controlling the contract in Section 19. There is no ground for saying that such 
provision does not look to anything after the contract is let, for there is nothing 
necessary, in the very nature of things, to be known about what takes place after 
the contract is let, in order to provide for a contract securing the future rights of 
laborerssor materialmen, or to require them, if desiring to enforce their rights, to 
sue within a certain time. < 

[4] The contract containing the covenant sued on herein follows the charter pro- 
vision in every one of its requirements and is found in the contract for the work, 
made in pursuance of such charter provision. It is not even in the form of a bond 
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securing the rights protected therein; and hence there is likewise no reason for 
treating it as a common-law bond for the payment of the materials used. In fact, 
the suit was brought in the name of the city to the use of relator in strict accordance 
with the requirement in that regard contained in Section 19. In Kansas City, to 
Use, etc., v. McDonald, 73 Mo. App. 439, it was held that under this provision of 
the city charter laborers suing for work done on street improvements are required 
to bring suit in three months; and as stated above, we see no reason for holding 
that the charter provision does not also apply to the materials sued for herein. 

Such provisions are useful and necessary, taking the place, in regard to public 
work, of similar provisions safeguarding similar rights in private work contained 
in materialmen’s and mechanics’ lien laws, where a special limitation of 90 days is 
provided for bringing suit. And in deciding such cases, the analogies furnished by 
the ordinary mechanics’ lien laws are followed. Kansas City, to Use, etc., v. You- 
mans, 213 Mo. 151, 178, 112 S. W. 225. 

[5] There is nothing in the nature of things making it a hardship or injustice 
on those seeking to enforce such covenants as these to require them to bring suit 
within a certain time after the work has been completed and accepted. Under plain- 
tiff’s theory, suit could be delayed for almost ten years after the work was done, which 
would be long after witnesses have gone, public officials have changed, and nobody 
is left to know the facts. Such would create an intolerable situation and would 
result in greatly increasing the difficulty and cost of getting such public work done. 
The provision in the city charter requiring suit to be brought within three months is, 
therefore, not an arbitrary or unjust measure, but one founded in reason and for 
the public welfare. Nor is it opposed to the policy of our general laws; and similar 
special provisions have been upheld. Stevens v. Kansas City, 146 Mo. 460, 48 S. W. 
658; Brunn v. Kansas City, 216 Mo. 108, 117, 120, 115 S. W. 446; State ex rel. v. 
Field, 99 Mo. 352, 12 S. W. 802; North Park District Kansas City ex rel. v. 
Searritt, 127 Mo. 642, 657, 29 S. W. 845, 30 S. W. 111; Good v. Johnson, 299 Mo. 
186, 192, 252 S. W. 368; Meriwether v. Kansas City (Mo. Sup.) 259 S. W. 89, 91-92. 

[6-8] It would seem that the foregoing authorities answer appellant’s contention 
that, if the charter limitation applies, it is void because in violation of Section 1, 
Art. 4 of our state Constitution. However, this would, perhaps, be for the Supreme 
Court to determine, had such so-called constitutional question been reasonably raised; 
but it was not. It appears for the first time in the last point raised in appellant’s 
brief. No such contention appears to have been raised in the trial court. It could 
at least have been presented in a motion for new trial, if not sooner; but no motion 
for new trial was filed. While an appeal can be taken without a motion for new trial 
(Newton v. St. Louis; etc., R. Co., 168 Mo. App. 199, 202, 153 S. W. 495), yet in 
tairness to the trial court one should have been filed, and must be filed if appellant 
desires to have the record show the raising of a constitutional question in the trial 
court. Our Supreme Court holds that a constitutional question which could have been 
raised sooner, but was not raised until in briefs on appeal, will not give the Supreme 
Court jurisdiction. Hydraulic Press Brick Co.-v. Lane, 205 S. W. 801. That court 
has further held that a constitutional question must be urged in a case at the earliest 
possible moment that good pleading and orderly procedure will admit under the 
circumstances of the oo case; otherwise it will be waived. Williams v. Short 
(Mo. Sup.) 263, S. W. 2 

For the above reasons, we cannot accede to the contention of appellant that, if 
we do not agree to its construction of the city charter, we must transfer this case 
to the Supreme Court; instead of this, the judgment is affirmed. 

All concur. 


UNION LIFE & ACCIDENT INS. CO. OF LINCOLN, NEB., v. AMERICAN 
SURETY CO. OF NEW YORK. (No. 23047.) 
(Supreme Court of Nebraska. March 18, 1925.) 
203 Northwestern Reporter 173. 
(Syllabus by the Court.) 


1. INSURANCE—WHEN BOTH PARTIES TO BANK DEPOSITORY BOND 
ARE UNDER MUTUAL MISTAKE AS TO EXISTENCE OF MATERIAL 
FACTS, THERE IS NO CONTRACT. 


Where at the time of execution of the instrument there exists a mutual mistake 





Surety] Union Life & Acc. Ins. Co. v. American Surety Co. 215 


of the parties as to the existence of a certain state of facts material to their purpose, 
there is no contract. 


(For other cases, see Insurance, Dec. Dig. 127.) 


2. INSURANCE—TENDER OF CONSIDERATION PAID IN PETITION TO 
CANCEL BANK DEPOSITORY BOND EXECUTED UNDER MUTUAL 
MISTAKE OF EXISTENCE OF MATERIAL FACTS IS SUFFICIENT. 

In such case it is not necessary to make a tender of the consideration paid 
before bringing suit to cancel the contract, a tender in the petition being sufficient. 
(For other cases, see Insurance, Dec. Dig. § 248.) 


4. INSURANCE—ONE WHO HAS SOLD AND TRANSFERRED CERTIFI- 
CATE OF DEPOSIT IS NOT THEREAFTER DEPOSITOR WITHIN 
BANK DEPOSITORY BOND BECAUSE OF LIABILITY AS INDORSER 
ON CERTIFICATE. 

One who has sold and transferred a certificate of deposit of a bank is not there- 
after a depositor within the meaning of a bank depository bond because of the fact 
that he is liable as indorser upon said certificate. 

(For other cases, see Insurance, Dec. Dig. § 432.) 


5. INSURANCE—ONLY DEPOSITS BELONGING TO OBLIGEE IN BOND 
SECURING BANK DEPOSIT WHEN BANK SUSPENDS PAYMENT 
ARE ENTITLED TO PROTECTION OF BOND. 

When a bank suspends payment and does not again open its doors, the liability on 

a depository bond is then fixed, and only deposits belonging to the obligee at that 

time are entitled to the protection of the bond. 

(For other cases, see Insurance, Dec. Dig. ee 


Appeal from District Court, Lancaster County; E. J. Clements, Judge. 

Action by the Union Life & Accident Insurance Company of Lincoln, Neb., 
against the American Surety Company of New York, which filed a cross-petition. 
From judgment for plaintiff, defendant appeals. Reversed, with directions. 

Montgomery, Hall & Young, of Omaha, for appellant. 

Doyle & Halligan, A. Moore Berry, and G. E. Hager, all of Lincoln, for-appellee. 

Heard before Morrissey, C. J., and Rose, Good, and Evans, JJ., and Redick and 
Shepherd, District Judges. 

Renick, District Judge. This action is brought to recover upon three bank deposi- 
tory bonds issued to the plaintiff, and two other corporations to be named later, under 
which plaintiff claims by assignment, which bonds were executed as indemnity against 
loss upon deposits made and to be made in certain banks named in a schedule attached 
to said bonds. The bond to plaintiff was dated August 5, 1920, and on November 12, 
1920, there was added to the. schedule the name of Corn Belt National Bank of 
Scotland, South Dakota, in the sum of $2,650, deposits in which are the ones in con- 
troversy, and which bank failed and did not pay said deposits. Plaintiff had judg- 
ment below, and defendant appeals. 

The terms of the three bonds are identical, with the exception of the date and 
name of obligee, and the condition thereof is in the following words: 

“Now, therefore, the condition of this obligation is such that if said banks shall 
during the term of this bond, faithfully account for and pay on legal demand all 
moneys deposited with them by and on behalf of said obligee, and shall not suspend 
payment during the term thereof, then this obligation shall be null and void; other- 
wise to remain in full force and ‘effect.” 

A further provision was as follows: 

“The obligee may apply to the surety to have other banks added to said schedule 
from time to time, which by an acceptance in writing by the surety will bind the surety 
to the same extent as though said bank or banks were originally listed herein.” 

The term of said bonds was one year, and during that period plaintiff deposited 
in said bank the total sum of $3,564.20, receiving therefor six certificates of deposit, 
for the failure to pay which the action is brought. The defendant, however, con- 
ceded its liability as to four of said certificates and has paid the same, so the only 
ones in controversy are No. 967, dated June 19, 1920, due in one year, for $1,110, and 
No. 981, dated July 3, 1920, due in one year, for $700, both at 5 per cent. interest. 

August 21, 1920, ‘plaintiff for value sold and assigned certificate No. 967 to Union 
Automobile Insurance Company, and December 21, 1920, sold and assigned for value 
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certificate No. 981 for $700 to Union Fire Insurance Company. The depository bonds 
of these two companies were dated August 24, 1920, for the term of one year,-but did 
not include the Corn Belt National Bank, and on January 24, 1921, the assignees 
each applied to defendant to extend the coverage on its bonds issued to them, respec- 
tively, so as to include the Corn Belt National Bank. On January 27, 1921, the 
defendant accepted said applications and extended the coverage requested to the 
Union Automobile Insurance Company in the sum of $1,125, and the Union Fire 
Insurance Company in the sum of $700. 


On January 21,.1921, by order of its directors, the Corn Belt National Bank closed 
its doors and thereafter the bank transacted no business, and on January 22, 1921, 
National Bank Examiner Smiley took charge of the affairs of the bank for the 
Comptroller of the Currency. These facts were unknown to the Union Automobile 
Insurance Company and the Union Fire Insurance Company at the time they made 
application to defendant to extend the coverage of its bonds so as to include said 
bank, and were unknown to defendant January 27, 1921, when it accepted said appli- 
cations and issued its contract in compliance therewith; all of the parties concerned 
believing and assuming that at the date of said transactions the Corn Belt National 
Bank was still functioning and a going concern. On February 3, 1921, the defendant 
discovered that the Corn Belt National Bank had closed its business on January 21, 
and thereupon demanded of the plaintiff a return of said coverage contract issued 
January 27, but which by its terms was to go into effect January 24, 1921, on the 
ground that at the time the same was issued the defendant did not know that the bank 
had suspended, and later on deposited with the clerk of the court the amount of 
premiums paid for said coverage contracts $5.80, for the use of plaintiff. 


At the time of the sale of said certificates they were transferred by general in- 
dorsement of the plaintiff, which claims it thereby became liable for their payment, 
and on May 18, 1921, plaintiff repurchased said certificates 967 and 981, and has 
owned the same ever since, taking assignments thereof and of the coverage contracts 
relating thereto. The above facts are stipulated. In addition thereto the defendant 
produced evidence to the effect that it would not have issued said coverage agree- 
ments if it had known that the bank had suspended, and evidence tending to establish 
that said contracts were issued through a mistake in its office, but this latter fact we 
deem immaterial in view of our conclusion. The defenses relied upon are: That 
the plaintiff was not a depositor in the Corn National Bank when it failed; and that 
the two coverage contracts dated January 27 never came into existence because based 
upon a mutual mistake of fact. 

The plaintiff bases its right to recover upon two propositions: (1) As a depos- 
itor of the Corn Belt National Bank under its own bond; and (2) as the assignee of 
the Union Automobile Insurance Company and Union Fire Insurance Company of 


their rights under the coverage contracts effective January 24 and dated January 
27, 1921. 


[1] We deem it convenient to first discuss the second proposition. The facts are 
undisputed: At the time of the issuance of the two coverage contracts both of the 
parties thereto were in ignorance of the failure of the Corn Belt National Bank and 
assumed that it was a going concern, and the contracts would not have been: made 
had the facts been known. Thus is presented a clear case of mutual mistake as to 
the existence of a fact upon which the obligations of the contract were based, viz., 
the existence of the Corn Belt National Bank. It is obvious that when the contract 
speaks of a bank it implies a going concern engaged in the business of banking, not a 
defunct institution whose doors have been closed and which is prohibited by law 
from continuing its business. It seems futile to discuss the question whether or not 
the contracts of coverage would have been issued if the defendant had been advised 
that the bank had suspended and was in the hands of the bank examiner. A contract 
of indemnity under such conditions would be essentially different from one under the 
condition of facts assumed by the parties and with reference to which they entered 
into the contracts. The rule in such cases is, we believe, without exceptions, that 
there is no contract. It is sometimes sajd that the contract is void, but we think the 
situation is better expressed by saying that the contract never had any existence. In 
9 Cyc., p. 399, the rule is stated: 

“Where certain facts assumed by both parties are the basis of a contract, and it 
subsequently appears that such facts did not exist, there is no agreement.” 
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And the text is supported by citations from numerous states and England. 
“When an alleged agreement was entered into by an honest misunderstanding and 
through a mutual mistake of the parties, there is no legal contract.” Boehm v. Yan- 
quell, 15 Ohio Cir. Ct. R. 454. In Scriba v. Insurance Co. of North America, 2 
Wash. C. C. 107, Fed. Cas. No. 12560, it was held that.a policy of insurance upon a 
cargo loaded or to be loaded upon a certain vessel at La Vera Cruz for shipment to 
New York never became a binding contract when no such cargo was ever loaded, as 
there was no subject-matter upon which the contract could operate. In Gibson v. 
Pelkie, 37 Mich. 380, the contract was based upon the supposed existence of a judg- 
ment, but there was none, and it was held there was no contract for lack of subject- 
matter. In Nordyke & Marmon Co. v. Kehlor, 155 Mo. 643, 56 S. W. 287, 78 Am. 
St. Rep. 600, the contract was made under an assumption that the articles contracted 
for would comply with a certain test which both parties mistakenly assumed could be 
made, and it was held there was no contract, the court saying that the parties were 
in the attitude of contracting with reference to something which did not exist. So 
here, the parties contracted with reference to the Corn Belt National Bank, which did 
not exist for the purposes contemplated by the supposed contract. There was no 
person for whose default the contract of indemnity could be called into operation. 
See, also, Geib v. Reynolds, 35 Minn. 331, 28 N. W. 923; Carey v. Gunnison, 65 Iowa, 
702, 22 N. W. 934. We are clearly of the opinion that the contracts of coverage 
dated January 27, 1921, never came into existence as completed agreements, and that 
therefore plaintiff's action must fail so far as it is based thereon. 

{2} It is contended that defendant’s failure to tender the premium received on the 
supposed contracts until after suit begun defeats his right to rescind the contracts on 
familiar principles; but they have no application here because the right of rescission 
is based upon the at-one-time existence of the contract. But where, as in the present 
case, there never was any contract in law, such tender was unnecessary, although the 
defendant would doubtless be liable as for money had and received. 

[3] It is further contended that defendant is estopped by its contract from assert- 
ing that the bank had no existence. Can it be, if A. contracts in-writing to buy B.’s 
horse for $100, both parties believing that the horse is alive, whereas in fact it was 
dead at the time the contract was made, that B. can recover the money? It is true 
that Mark Twain records an instance of the purchase by him of a deal mule, but the 
estoppel in that case, was the persuasiveness of a revolver in the hands of the vendor. 
The courts, however, would have come to Mark’s assistance if he had been afforded 
time to apply for relief. The cases cited by plaintiff do not sustain him. The 
doctrine of estoppel is not a favored one, as it operates to prevent a full disclosure 
of the truth, and cannot be successfully invoked in aid of fraud or a contract founded 
on mutual mistake. As we read the case of Rudd v. Hanna, 4 T. B. Mon. (Ky.) 
528, relied upon by plaintiff, the plea did not allege that Palmer was not within the 
bounds at the time of the execution of the bond, but that he had broken the bounds 
previously. The declaration averred an after breach. Furthermore, the court said: 
“Tt [the plea] does not attempt to make a case of fraud to avoid the deed; nor even 
aver that Rudd was ignorant of the fact”—thus indicating that in case of fraud or 
mistake estoppel would not be declared. Moreover, at the time of the repurchase 
of the certificates, plaintiff had actual notice that defendant claimed the coverage 
contracts were void, and therefore was not justified in relying upon them. 

[4] We now come to the first contention of plaintiff, that it was a depositor in 
the Corn Belt National Bank at the time of its failure. Let us recall the facts: The 
two certificates in question were sold by plaintiff to the automobile insurance com- 
pany August 21, and to the fire insurance company December 21, 1920; and there- 
upon, without doubt, the purchasers became depositors in place of the plaintiff. There- 
after, January 21, 1921, the bank suspended payment, and May 18, thereafter, plain- 
tiffs in compliance with their contract as indorsers paid and took an assignment of 
the certificates. The claim is that by reason of their continued liability for the final 
payment of the certificates representing deposits in the Corn Belt National Bank 
they were entitled to the protection of the bond in suit. 

The bond in question contained the following recital: 

“Whereas, the obligee has deposited or will hereafter deposit with certain banks 
or banking institutions certain funds belonging to the obligee, represented either by 
checking accounts or by certificates of deposit issued by said banks or banking institu- 
tions, and has applied to the surety for protection against loss caused by the failure 
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of any one or more of said banks, in the penalties shown in the schedule hereto 
attached, which is hereby referred to and made a part hereof.” 

From this it appears that the condition upon which liability of the surety 
must be predicated is, that the obligee had a deposit in the bank at the time of its 
failure. In Farrens v. Farmers’ State Bank, 101 Neb. 285, 163 N. W. 318, a depositor 
is defined as “one who delivers to or leaves with a bank money subject to his order, 
either upon time deposit or subject to check.” Was the plaintiff a depositor within 
this definition at the time of the failure of the bank in January, 1921? It seems clear 
that when plaintiff assigned the certificates in question it ceased to be a depositor, the 
assignee being substituted in its place. And this situation remained unchanged until 
May, when plaintiff repurchased the certificates, and in the meantime the bank failed. 
Unless, by relation, the repurchase of the certificates reconstituted plaintiff a depositor 
from the date of their original transfer, plaintiff’s position cannot be maintained. 
It seems to be the contention that the plaintiff became invested with all the rights of 
the transferees under the certificates, and this may be conceded so far as the bank 
is concerned. And if he had repurchased the securities before the failure of the 
bank, he would have been a depositor entitled to the protection of the bond in suit. 
Also, if the certificates in the hands of the automobile and fire insurance companies 
had been protected by the coverage contracts of January 27, plaintiff would have 
succeeded to their rights; but we have shown there were no such contracts. 

[5] But when the bank failed the liability of. defendant under the bond became 
fixed, subject only to determination of the amount of the loss on deposits of plaintiff 
in the bank at that time. If this is true, nothing that plaintiff subsequently did, 
without participation of defendant, could enlarge that liability. No deposits could 
be added, and it must be remembered that the automobile and fire insurance com- 
panies were not parties to this bond nor protected thereby. If plaintiff had indorsed 
the certificates without recourse, it would have suffered no loss. It is, therefore, 
apparent that its loss, if any, was proximately caused by its independent undertak- 
ing, and not by the failure of the bank. The effect of plaintiff’s contention would 
be to bring the transferees of the certificates who were not named in the bond within 
the protection thereof, or to read into the bond a clause indemnifying plaintiff against 
loss upon his collateral contract of indorsement. Surely this cannot be done; the 
liability of the surety may not be exténded beyond the terms of the bond. Suppose I 
have my house insured against fire for a year, and within the term I sell and convey 
it to another who fails to insure it, and the house is destroyed by fire; could I by a 
repurchase of the property after the fire reinstate the policy and become an insured? 
The question answers itself. Again, suppose plaintiff refused to take up the certificates 
and judgment was recovered against it by the transferees upon its indorsement; would 
the plaintiff be heard to say that he was a depositor within the meaning of the bond, 
and recover the amount of the judgment? Clearly not, for the loss he sustained 
arises. exclusively out of the collateral agreement. 

We conclude that the plaintiff has no cause of action upon either of the theories 
presented by him, and that the judgment of the lower court to the contrary is erroneous 
and must be reversed and plaintiff's action dismissed, and the district court directed 
to enter decree upon defendant’s cross-petition as prayed. 

Reversed with directions. 


HARRY M. LASKER, Inc., v. NATIONAL SURETY CO. (Action No. 1.) 
(Supreme Court, Appellate Division, First Department. April 3, 1925.) 
209 New York Supplement, 165. 

INSURANCE—BOND TO INDEMNIFY PURCHASER OF NOTES AND 
CONDITIONAL SALES AGREEMENTS HELD NOT TO PROTECT 
AGAINST FORGERY OF NOTES BY SELLER OF AUTOMOBILE. 
Bond to indemnify purchaser of notes secured by conditional sales agreements, 

if seller’s title to automobile was defective, on condition that at least 25 per - cent. 

of price was paid, held not to protect against forgery of notes by seller of automobile, 
where sale was fictitious. 

(For other cases, see Insurance, Dec. Dig. § 432.) 

Appeal from Supreme Court, New York County. 
Action by Harry M. Lasker, Inc., against the National Surety Company. From 
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an order granting defendant’s motion to dismiss the complaint, and from a judg- 
ment for $88.70 for defendant entered thereon, plaintiff appedls. Affirmed. 

Argued before Dowling, Finch, McAvoy, Martin and Burr, JJ. 

Pitkin & Rosensohn, of New York City (Samuel J. Rosensohn, of New York 
City, of counsel), for appellant. 

Stewart Maurice, of New York City, for respondent. 

Martin, J. This action was brought by plaintiff against defendant to recover 
the sum of $7,328 and interest on a bond whereby the defendant agreed “to indemnify 
the plaintiff from and against any direct loss * * *. which the obligee may sustain 
because of the wrongful act of any motor vehicle dealer in transferring to the 
obligee, directly or through the maker of any such note or series of notes, title to 
or lien upon any such motor vehicle with knowledge of a defect in title thereto or 
of a prior encumbrance thereon.” 

Defendant’s obligation is expressly made dependent on certain provisos. The 
“second” of these is: 

“That no motor vehicle shall be covered hereunder unless there shall have been 
made on account of such motor vehicle, at the time of delivery thereof, a cash 
deposit or its equivalent or at least twenty-five per cent. (25%) of the sale value 
of such motor vehicle, if a passenger car, or twenty-five per cent. (25%) if a 
commercial vehicle, tractor, or trailer.” 

The defendant moved for judgment on the pleadings, on the ground that the 
complaint, as limited by the bill of particulars, does not set forth facts sufficient to 
constitute a cause of action. The court below granted the motion, “because it does 
not appear from the complaint that there was a payment of 25 per cent. of the 
price of the cars as required by the agreement of indemnity given when the bond 
was written.” 

The question is whether the complaint sets forth facts constituting a cause 
of action. It contains but one count. It alleges that plaintiff purchased two notes 
from the B. & B. Motor Sales Corporation, each purporting to’ be secured by a 
conditional sale agreement, for which it paid $7,328, the amount sued for; that 
these notes were signed “S. Brooks Company, by S. Brooks”; that each purported 
to be given in*payment of specified Gary trucks purchased by S. Brooks Company 
from B. & B. Motor Sales Corporation; and that the notes were.indorsed by B. & B. 
Motor Sales Corporation to plaintiff. 

The “eleventh” paragraph of the complaint reads: 

“That in fact, as it subsequently appeared, neither Mr. Brooks nor the S. Brooks 
Company had in any way participated in the transaction detailed in paragraph 8. 
The notes were forged by L. W. Brown, president of B. & B. Motor Sales 
Corporation.” 

It is alleged that the president of the B. & B. Motor Sales Corporation absconded, 
and that it defaulted “on its obligation to plaintiff,” and is in the hands of a 
receiver. 

The “fourteenth” paragraph of the complaint alleges: 

“That as a result of the aforesaid wrongful conduct of L. W. Brown, president 
of B. & B. Motor Sales Corporation, and of B. & B. Motor Sales Corporation, in 
purporting to transfer to plaintiff security to which he knew he had no title, for the 
advance made by plaintiff, plaintiff was damaged in the sum of seven thousand three 
hundred twenty-eight ($7,328.00) dollars the amount of the loan.” 

An examination of the bond attached to the complaint shows that its purpose 
was to protect plaintiff against losses of two kinds. The first is loss by reason of 
a buyer of an automobile disposing of it in such a manner that the protection to 
the buyer’s notes, afforded by a conditional sale agreement, could no longer be 
availed of by plaintiff as holder of the notes. Secondly, plaintiff was insured against 
the failure of a conditional sale agreement to protect it, as the holder of notes, 
resulting from the fact that the title of the seller or dealer to the car was defective 
when he sold it. In such a case a conditional sale agreement might fail of its 
purpose because of a title or right to the car superior to that of the seller, or the 
buyer from him. 

It is this second form of indemnity on which plaintiff relies. The language 
of the bond now principally in point is that quoted above. Clearly it contemplates 
a case where a car has been sold and transferred to the maker of notes which have 
come into plaintiff's possession. It does not contemplate a case such as this is 


















220 The Insurance Law Journal, Vol. 65 [July, 1925 


shown to be by the eleventh paragraph of the complaint. It protects against loss 
of the security, the car, not against a swindle perpetrated by a dealer, who, though 
he has not sold the car referred to in the conditional sale agreement, has represented 
the contrary and forged notes which he has sold to plaintiff. 

Plaintiff resorts to a variety of arguments to show. that the case is one in 
which it was intended the bond should afford protection. It seems to us that there 
is no basis for its argument, so no automobile was sold or transferred, and the 
transactions were not such as the bond contemplated. The bond contemplated a 
bona fide sale of an automobile. 

The judgment and order should be affirmed, with costs. 
Order filed. All concur. 











HARRY M. LASKER, Inc., v. NATIONAL SURETY CO. (Action No. 2.) 
(Supreme Court, Appellate Division, First Department. April 3, 1925.) 
209 New York Supplement, 167. 
INSURANCE—COMPLAINT BY OBLIGEE ON BOND TO PROTECT PUR- 

CHASER OF NOTES SECURED BY CONDITIONAL SALE AGREE- 

MENT HELD NOT TO STATE CAUSE OF ACTION. 

Where bond to indemnify purchaser of notes secured by conditional sale agree- 
ments applied only to actual sales, compldint in action thereon, amplified by bill of 
particulars, which failed to allege transfer or delivery of automobile and showed 
that loss was result of forgery of notes, or not directly alleging payment of 25 
per cent. of price, as required by bond, held not to state cause of action. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 


Appeal from Supreme Court, New York County. 

Action by Harry M. Lasker, Inc., against the National Surety Company. "From 
an order granting defendant’s motion to dismiss the complaint, and from the judg- 
ment for $88.70 for defendant entered thereon, plaintiff appeals. Affirmed. 

Argued before Dowling, Finch, McAvoy, Martin and Burr, JJ. 

Pitkin & Rosensohn, of New York City (Samuel J. Rosensohn, of New York 
City, of counsel), for appellant. 

Stewart Maurice, of New York City, for respondent. 

Martin, J. This action was brought by plaintiff against defendant to recover 
the sum of $7,011.10 and interest on a bond whereby the defendant agreed to 
“indemnify the plaintiff from and against any direct loss * * * which the obligee 
may sustain because of the wrongful act of any motor vehicle dealer in transferring 
to the obligee, directly or through the making of any such note or series of notes, 
title to or lien upon any such motor vehicle with knowledge of a defect in title 
thereto or of a prior encumbrance thereon.” 

The complaint contains four causes of action, totaling $7,011.10, all based upon 
the same bond. The first cause of action is based upon the purchase from the 
B. & B. Motor Sales Corporation of a note for $2,600, secured by a conditional sale 
agreement signed, “L. W. Brown Company, Inc., Herman Lozowick, Secy.,” which 
note was represented to have been given in payment of a Gary truck, purchased by 
L. W. Brown Company, Inc., from B. & B. Motor Sales Corporation. The com- 
plaint alleges that the title to the motor truck was defective, and that, as a result 
of the wrongful conduct of the B. & B. Motor Sales Corporation in knowingly 
transferring defective security, plaintiff was damaged in the sum of $2,080, the 
amount remaining unpaid on the note originally purchased. 

The second cause of action is based upon the purchase from the B. & B. Motor 
Sales Corporation of a note for $2,100, secured by a conditional sale agreement 
signed by “L. W. Brown Company, Inc., Herman Lozowick, Sec.,” which note was 
represented to have been given in payment of a Gary truck, purchased by L. W. 
Brown Company, Inc., from B. & B. Motor Sales Corporation. The complaint 
alleged that the title to the motor truck was defective, and that, as a result of the 
wrongful conduct of the B. & B. Motor Sales Corporation in knowingly transferring 
defective security, plaintiff was damaged in the sum of $1,680, the amount remaining 
unpaid on the note originally purchased. 

The third cause of action is based upon the purchase from the B. & B. Motor 
Sales Corporation of a note for $3,901.34, secured by a conditional sale agreement 
signed “M. Simon Trucking Company, M. Simon,” which note was represefited to 
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have been in payment of an Available truck, purchased by M. Simon Trucking Com- 
pany from B. & B. Motor Sales Corporation. The complaint alleged that the title 
to the motor truck was defective, and that, as a result of the wrongful conduct of 
the B. & B. Motor Sales Corporation in transferring such defective title, plaintiff 
was damaged in the sum of $3,251.10, the amount remaining unpaid on the note 
made by M. Simon Trucking Company and indorsed by B. & B. Motor Sales 
Corporation to Harry M. Lasker. 

The fourth cause of action is based upon the facts set forth in the third cause 
of action, and alleges wrongful conversion of the truck by M. Simon Trucking 
com as a result of which conversion plaintiff was damaged in the sum of 
$3,251.10. 

The defendant moved for judgment on the pleadings, contending that the com- 
plaint, as limited by the bill of particulars, did not set forth facts sufficient to con- 
stitute a cause of action. The court at Special Term granted the motion. The bill 
of particulars sets forth the following: 

“IV. On February 15, 1921, the plaintiff purchased from the B. & B. Motor 
Sales Corporation the two notes heretofore marked Exhibits 4 and 5, annexed 
hereto, secured by the conditional sales, contracts. Exhibits 1 and 2. These notes 
were duly indorsed by the B. & B. Motor Sales Corporation and by L. W. Brown. 
It appears from the conditional sale contract, Exhibit 1, that the purchase price 
for the Gary truck, serial No. 14017, was $4,312, on which $1,712 had been paid; 
and it appears from the conditional sale contract, Exhibit 2, that the purchase price 
for the Gary truck, 8426, was $3,528, on which $1,428 had been paid. The amounts 
so paid on account of the purchase price are more than 25 per cent. of the value of 
the motor trucks. Harry M. Lasker, of New York City, and his successor, Harry 
M. Lasker, Inc., kept on file at the principal office of Harry M. Lasker and/or 
Harry M. Lasker, Inc., a record of the installment notes, together with the names 
and addresses of the makers thereof, a description of the motor vehicles, the due 
dates of the installment notes, and the nature of the conditional sale contract given 
in connection therewith, and this record was open to inspection by the defendant. 

“V. The first two installments on the note were paid, respectively, on or about 
March 15th and on or about April 16th. The records available do not show how 
the payments were made, whether by check or by cash nor by whose checks they 
were made. The checks were either those of L. W. Brown Co., Inc., or of the 
B. & B. Motor Sales Corporation. 

“VI. The defect in title referred to in paragraph 14 of the complaint was that 
at the time of the execution of the conditional sale ocntract, which was turned over 
to the plaintiff, or its predecessor in title, as security, the said B. & B. Motor Sales 
Corporation had no title to such property, and the conditional sale contract filed 
in the Essex county register’s office did not operate to transfer any title to the 
plaintiff ; that the signature of the maker of the conditional sale contract turned over 
to the plaintiff or its predecessor in title was a forgery.” 

“XIII. The transaction referred to in paragraph 38 of the complaint is between 
M. Simon Trucking Company, by M. Simon (instead of the L. W. Brown Com- 
pany, Inc.), and the B. & B. Motor Sales Corporation. On February 2, 1921, the 
plaintiff or its predecessor in title received a purchaser’s statement, signed by M. 
Simon Trucking Company and M. Simon, from B. & B. Motor Sales Corporation, 
a copy of which is hereto annexed marked ‘Exhibit 9.’ On January 31, 1921, when 
informed by the B. & B. Motor Sales Corporation that they wished to discount the 
note of M. Simon Trucking Company, a confidential report was received from the 
Retail Credits Company of M. Simon Trucking Company; M. Simon, proprietor. 
This financial report showed that the dealer had been engaged in successful business 
for over four years and had an annual income of $7,000, and that he paid his bills 
promptly, and was a desirable account; that he had ‘several large motor trucks, 
and devoted most of his time to hauling merchandise for a large retail chain grocery 
company.’ On February 4, 1921, Harry M. Lasker advised the M. Simon Trucking 
Company that he had purchased the note for $3,901.34, and the conditional sale 
contract dated February 2, 1921, and signed by the M. Simon Trucking Company. 

“XIV. On or about February 4, 1921, Harry M. Lasker, the predecessor of the 
plaintiff, purchased from the B. & B. Motor Sales Corporation the note of $3,901.34, 
heretofore marked Exhibit 6, annexed hereto, secured by the conditional sale contract 
annexed hereto as Exhibit 3. It appears from the conditional sale contract that the 
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purchase price of the contract was $5,852, on which $1,950.66 had been paid. The 
amount so set forth as paid on account is more than 25 per cent. of the sale values 
of such motor vehicle. Harry M. Lasker, of New York City, and his successor, 
Harry M. Lasker, Inc., kept on file at the principal office of Harry M. Lasker 
and/or Harry M. Lasker, Inc., a record of the installment notes, together with the 
names and addresses of the makers thereof, a description of the motor vehicles, the 
due dates of the installment notes, and the nature of the conditional sale contract 
given in connection therewith and this record was open to inspection by the 
defendant.” 

“XVI. The defect in title referred to in paragraph 42 of the complaint herein 
consists of the fact that the B. & B. Motor Sales Corporation had purchased an 
Available truck having the motor number 12572, but not the serial number men- 
tioned in the conditional sale contract, and that the signature on the conditional sale 
contract delivered to the plaintiff’s predecessor was forged by the B. & B. Motor 
Sales Corporation, and did not operate to transfer the title to the plaintiff’s pre- 
decessor. This conditional sale contract was duly filed in the Essex county register’s 
office on February 2, 1921.” 

It is unnecessary to repeat what was said in action No. 1, decided herewith. —— 
App. Div. ——, N. Y. S. 165, as to bond, its purpose and scope. If no auto- 
mobile was transferred, then the situation is not one contemplated by the bond. 

In the first count it is alleged that plaintiff bought a note purporting to have 
been given in payment of a car. It cote appears that a car was sold or trans- 
ferred. The bill of particulars shows that the loss resulted from the fact that there 
was no sale, the signature to the conditional bill of sale having been forged. We 
agree with respondent that the bond was intended to cover certain “losses sustained 
in financing actual sales and deliveries of existing motor vehicles,” and not losses 
—— by the purchase of forged paper, where there had been no sale or 

elivery. 

In the second count it is alleged that the note there referred to was given in 
payment of a certain Gary truck purchased by the maker. But in the twenty-fourth 
paragraph the transaction is referred to as “the purported transaction.” No actual 
transfer or delivery of any vehicle is indicated. From the complaint and the bill of 
particulars it is seen that the situation is the same as that set forth in the first 
count. 

The discussion with reference to the second count applies to the third. It/does 
not appear in the third count that any truck was transferred or delivered, and in 
the forty-second and forty-third paragraphs we again have the basic element of a 
“defective” title to the automobile. As to this count the bill of particulars sets 
forth that the defect was that the conditional sale contract was the result of forgery; 
so that it is again obvious that the bond does not apply. 

In the fourth count it is alleged that the purchaser wrongfully disposed of the 
truck. A careful analysis of paragraph 36, realleged from the third count, and of 
the other allegations of the fourth, shows that while it is suggested that more than 
25 per cent. may have been paid by the purchaser, this is nowhere alleged. It is 
merely alleged that the “total time selling price” was $5,852, whereas the note was 
$3,901.34. It is not alleged that the purchaser paid the difference. The second proviso 
of the bond is applicable, and it is not alleged that the 25 per cent. of the price was 
paid or deposited. No cause of action is alleged in this final count: 

The complaint was properly dismissed, and the order and judgment should be 
affirmed, with costs. 

Order filed. Ali concur. 


UNITED STATES FIDELITY & GUARANTY CO. v. HOLCOMB. (No. 2431.) 
(Court of Civil Appeals of Texas. Amarillo. Feb. 18, 1925. Rehearing Denied 
March 4, 1925.) 

269 Southwestern Reporter, 487. 

1. APPEAL AND ERROR—SURETY, SUED ON APPEAL AND SUPER- 
SEDEAS BOND, HELD ENTITLED TO RECOVER ONLY REASON- 
ABLE EXPENSES AND ATTORNEYS FEES FRM ORIPNCIPAL. 
Where application for appeal and supersedeas bond named no agreed amount 

of expenses and attorney’s fees, which applicant agreed to pay if suit were brought 

on bond, surety sued on bond could only recover reasonable expenses and fees. 


(For other cases, see Appeal and Error, Dec. Dig. § 1234[8].) 
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2. APPEAL AND ERROR—REASONABLE ATTORNEY’S FEES AND EX- 

PENSES INCURRED BY SURETY SUED ON APPEAL BOND HELD 

; FOR JURY. 

In surety’s action against principal for expenses incurred, conflicting evidence 
of reasonable attorney’s fees and expenses incurred by surety in suit on appeal and 
supersedeas bond held for jury. 

(For other cases, see Appeal and Error, Dec. Dig. § 1247). 


3. APPEAL AND ERROR—FINDING THAT SERVICES OF ATTORNEY 
FOR SURETY, SUED ON APPEAL BOND, WERE WORTH NOTHING, 
HELD NOT SUPPORTED BY EVIDENCE. 

In surety’s action against principal for attorney’s fees and expenses, jury’s 
finding that services of attorney for surety sued on appeal and supersedeas bond, in 
filing answer, attending court, and escuring agreement to dismiss surety, were worth 
nothing, held not supported by evidence. 

(For other cases, see Appeal and Error, Dec. Dig. § 1246.) 


Appeal from Lubbock County Court; Charles Nordyke, Judge. 

Action by the United States Fidelity & Guaranty Company against C. A. 
Holcomb. Judgment for defendant, and plaintiff appeals. Reversed and remanded. 

See, also 232 S. W. 891; 249 S. W. 516. 

Starnes & Howard, of Lubbock, for appellant. 

Puckett & Wade, of Lubbock, for appellee. 

Jacxson, J. This suit was instituted in the county court of Lubbock county 
by United States Fidelity & Guaranty Company, a corporation, plaintiff, against 
C. A. Holcomb, defendant. Plaintiff alleged that the defendant made, executed, and 
delivered to plaintiff a written application for an appeal and supersedeas bond in 
the case of S. C. Spikes v. C. A. Holcomb et al., No. 1406, brought in the district 
court of Lubbock county, Tex.; that, in pursuance to the terms of the application, 
plaintiff, as surety, with the defendant, as principal, executed and delivered said 
appeal and supersedeas bond in the sum of $3,500, obligating itself to pay S. C. 
Spikes said sum, conditioned that C. A. Holcomb would prosecute his appeal to 
effect, and, in case the judgment of the Supreme Court and the Court of Civil 
Appeals should be against him, he would perform the judgment, and pay all damage 
sustained against him by reason thereof; that thereafter, in cause No. 1583, S. C. 
Spikes v. C. A. Holcomb et al., in the district court of Lubbock county, S. C. 
Spikes sued the plaintiff and the defendant, seeking judgment against C. A. Holcomb, 
as principal, and this plaintiff, as surety, on said bond; that, to defend itself in said 
suit, plaintiff employed attorneys to represent it, and that the expenses and attorney’s 
fees for the services of said attorneys amounted to the sum of $315.17, with interest; 
and that, by the terms of the written application to plaintiff to execute said bond 
as surety, the defendant agreed and promised to pay the plaintiff said expenses and 
attorney’s fees, by virtue of which agreement defendant became bound and liable 
to plaintiff in said sum. 

Defendant answered by general demurrer, special exceptions, general denial, and 
that the sum sued for was unreasoriable and exorbitant, and in no event would the 
defendant be responsible for more than the actual expenses and reasonable attorney’s 
fees, all of which could not be more than $75; that said cause No. 1583, S. C. Spikes 
v. C. A. Holcomb et al., was a different suit between different parties to cause No. 
1406, S. C. Spikes v. C. A. Holcomb et al., and that the subject-matter in the instant 
suit could and should have been litigated in said cause No. 1583, and plaintiff is, for 
that reason, estopped from maintaining this suit. 

[1, 2] Appellant urges-as error the action of the trial court in refusing to give a 
peremptory instruction in its behalf. Under the provisions of the written application 
made by appellee to appellant for the execution of the appeal -and supersedeas bond, 
appellee agreed to pay attorney’s fees and expenses, should suit be brought against the 
plaintiff on the bond applied for; but no stipulated or agreed amount of expenses 
and attorney’s feees are named in said written application, and appellant could only 
recover reasonable expenses and attorney’s fees by reason of the provisions of said 
application. What would constitute a reasonable attorney’s fee, and reasonable 
expenses, under the circumstances, were controverted issues of fact, to be determined 
by a jury, and there is no error in the court’s refusing to give appellant a peremptory 
instruction. 
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[3] Appellant challenges the verdict of the jury, and the judgment of the court, 
because it is unsupported by and contrary to the uncontroverted evidence. The 
written application provides that the appellee, C. A. Holcomb, is to pay to the 
appellant in this case any and all loss, costs, charges, suit damages, counsel fees, and 
expenses of whatever kind or nature that appellant may sustain by reason of having 
executed said bond; that appellant shall have the right to employ its representatives 
to investigate any claim made by reason of said bond, and charge all expenses to 
appellee ; and that, if any suit is brought on the bond, appellant shall employ its own 
counsel to defend such suit, and appellee shall pay appellant the fee of said counsel, 
= other costs and expenses to which appellant may be put in the defense of 
such suit. 

The appellee introduced in evidence an attorney residing at Lubbock, who testified 
that in his opinion $100 would be a reasonable fee, after the expenses were paid. 
Appellant introduced an attorney of Lubbock county, who testified that in his 
opinion, in a suit of this character, involving $3,500, a reasonable attorney’s fee for 
the services of an attorney would be 10 per cent. of the amount involved, with 
expenses. The record discloses that cause No. 1406 was affirmed by the Court of 
Civil Appeals, and that cause No. 1583 was against C. A. Holcomb, as principal, 
and appellant, as surety, to collect the judgment against Holcomb in cause No. 1406; 
that appellant, in cause No. 1583, employed an attorney at Dallas, who filed an answer 
in cause No. 1583 and attended district court at Lubbock in said case, and while 
there secured an agreement to dismiss appellant therefrom, and that for such services 
the appellant in this case paid as a fee, together with expenses, the sum of $315.17 
inthe defense of said suit. This testimony is uncontroverted, and the finding of the 
jury that the services of the attorney for the United States Fidelity & Guaranty in 
said cause No. 1583 was worth nothing is without evidence to support it. 

The other issues found by the jury are not controlling. 

The judgment is therefore reversed, and the cause remanded. 


AMERICAN SURETY CO. OF NEW YORK v. WHITE et at. 
(Supreme Court of Appeals of Virginia. March 19, 1925.) 
127 Southeastern Reporter 178. 

1. JUDGMENT—JUDGMENT IN’ BENEFICIARY’S SUIT AGAINST 
SURETY ON EXECUTOR’S BOND HELD NOT RES JUDICATA IN 
SURETY’S ACTION BASED ON SUBROGATION TO RIGHTS OF 
BENEFICIARY. 

Judgment in beneficiary’s suit for executor’s devastavits against surety on 
executor’s bond held not res judicata, in surety’s action based on subrogation to 
rights of beneficiary against defendants alleged to have participated with executor 
in committing devastavits on estate because court in former suit denied surety’s 
motion to make defendants parties to action, where such question was not-essential 
to disposition of question of surety’s liability on executor’s bond. 

(For other cases, see Judgment, Dec. Dig. § 713[3].) 


5. SUBROGATION—SUIT BY SURETY ON EXECUTOR’S BOND AGAINST 
ALLEGED PARTICIPANTS IN EXECUTOR’S DEVASTAVITS HELD 
BARRED BY LACHES. 

Where surety on executor’s bond, after paying executor’s devastavits, brought 
suit based on subrogation to rights of beneficiary of estate against alleged participants 
with executor in devastavits, Ae/d, that suit was barred by laches, in absence of 
allegations of fraud, where, by reason of surety’s denial and litigation of its liability 
to beneficiary, defendants had lost their recourse against executor and 14 years’ 
interest had accumulated on amount of alleged devastavits. 

(For other cases, see Subrogation, Dec. Dig. § 41[3].) 


Appeal from Chancery Court of Richmond. 

Suit by the American Surety Company of New York, a corporation, against 
David Meade White and others. From decree of dismissal, plaintiff appeals. 
Affirmed. 

Wellford & Taylor, Meredith & Meredith, and Collins Denny, Jr., all of Rich- 
mond, for appellant. 

A. W. Patterson, S. A. Anderson, and David Meade White, all of Richmond, 
for appellees. 
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CAMPBELL, J. This suit is a sequel to the chancery cause of American Surety 
Company of New York v. Quincy, reported in 125 Va. 1, 99 S. E. 641. 

The facts disclosed by the record are these: 

Florence Belle Quincy, who was a resident of New York City, was the daughter 
of A. J. Ford and Mary Lucy Ford, of the City of Richmond. As one of the 
children of A. J. Ford, she was, under the provisions of a trust instrument executed 
by him, entitled to a large share of the Ford trust property, which was the subject 
of litigation in the chancery court of the City of Richmond. 

The appellees, David Meade White and Edgar Allan, Jr., represented Mrs. 
Quincy as her attorneys in the suit involving her interest in the Ford trust property. 

In June, 1909, Mrs. Quincy departed this life at Tate Spring, Tenn., leaving a 
last will and testament. In this will, Willis Bruce Dowd, of New York City, was 
named as executor. On June 29, 1909, the will of Mrs. Quincy was admitted to 
probate in New York and Dowd qualified as executor thereof, and became the duly 
authorized representative of the estate of the deceased, in New York. 

As personal representative he did not execute any bond, as none was required 
by the laws of New York, unless requested by the beneficiaries under the will, who 
made no such request. 

On July 14, 1909, an exemplified copy of the will was presented to the chancery 
court of the City of Richmond and was admitted to probate, but there was no 
qualification of the executor in Virginia until May 18, 1910, when Willis Bruce 
Dowd duly qualified as such executor, executing bond in the penalty of $40,000 
with the appellant as surety. After the death of Mrs. Quincey, David Meade White 
and Edgar Allan, Jr., at the instance of the executor, continued to represent the 
Quincey interest in the Ford estate in Virginia, which comprised the major portion 
_ of the property left by Mrs. Quincey. In December, 1909, the Ford trust estate was 
still in a chaotic condition, and the interest to which the executor was entitled was 
unavailable. In this situation Dowd, the executor of the Quincey will, wrote to 
his attorneys, White and Allan, stating that the Quincey estate was in a very un- 
satisfactory financial condition, and that something must be done to meet the 
obligations which were pressing in several directions, and asked if some arrange- 
ment could not be made whereby he could have the us of $2,500 for the benefit and 
protection of the estate, until something could be realized therefrom. White and 
Allan made inquiries and ascertained that the Planters’ National Bank of Richmond 
would make the loan, and so advised the executor. 

Thereupon Dowd made a note as executor of the Quincey will, which he indorsed, 
and which was indorsed also by White and Allan. This was done on December 
15, 1909, and the. proceeds of the note, amounting to $2,475, was that day mailed to 
Dowd in New York. 

The executor made a second request in March, 1910, of the attorneys, White 
and Allan, that they borrow the sum of $500, and in May, 1910, he made a third 
request that they borrow an additional $500, stating each time that the money was 
needed for the estate. The money was obtained from the Savings Bank of Richmond 
on notes indorsed by the executor and White and Allan. The proceeds of these 
notes were sent to Dowd, by checks of David Meade White on the same day the 
notes were discounted. 

As heretofore stated, Dowd qualified in Virginia as executor of the estate of 
Florence Belle Quincey on the 18th day of May, 1910. On June 11, 1910, a portion 
of the Ford trust estate was distributed by order of the chancery court, and the 
Clerk thereof was directed to draw a check upon the fund which was under the 
control of the court, in favor of Willis Bruce Dowd, executor of the estate of 
Florence B. Quincey, or David Meade White, his attorney, for the sum $7,842.63. 
This check was made payable to White as attorney for the Quincey estate, and 
at the direction of Dowd, executor, White paid to himself and Allan $2,000, due to 
them for services rendered as attorneys in the litigation over the Ford trust estate. 

White, pursuant to the further directions of Dowd, executor, paid the Planters’ 
National Bank of Richmond the sum of $2,500, this being the amount due the bank 
on the note discounted by it in December, 1909. The balance of this check of 
$7,842.63 White deposited in the Savings Bank of Richmond to the credit of Willis 
Bruce Dowd as executor. When the notes held by the Savings Bank of Richmond 
became due, each was paid by charging them against Dowd’s account with the bank. 

Upon the qualification of Dowd as executor in Virginia, he entered into what 
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is known as a joint control agreement with the appellant. The gist of this agree- 
ment is set forth in an alleged letter to the Savings Bank of Richmond, as follows: 

“Gentlemen: Please take notice that the American Surety Company of New 
York has become surety upon my bond as executor of estate of Florence Belle 
Quincey in connection with which is involved the responsibility of the proper distribu- 
tion of all funds or moneys deposited, or hereafter deposited by me with you to the 
account of said estate and that all checks, or drafts, or other legal written orders 
drawn by me as such executor against said funds or accounts, must be honored 
only when the approval thereof by the American Surety Company of New York 
is thereon written by Geo. N. Skipwith, agent, or by such other person as may 
hereafter be duly designated in writing by said company. 

“This notice shall remain in force until revoked by me with the written assent 
of the said American Surety Company of New York, or until I am discharged as 


such executor. 
“TSigned] Willis Bruce Dowd, Ex’r.” 

During the period from the date of Dowd’s qualification as executor to October, 
1910, full confidence and trust were reposed in him. He was a member of the New 
York bar in good standing. He had been appointed executor by the testatrix, and 
had qualified without the requirement of a bond in New York. Under the terms of 
the will he had been empowered with absolute authority to settle the decedent’s 
estate, which was a valuable one, wherever situated. In October, however, the 
appellant, having discovered that Dowd was not carrying out his private agreement 
with appellant that the funds of the executor were to be held under the joint control 
of the executor and appellant, after due notice, applied to the court to require Dowd 
to give a new bond and surety. This Dowd did in December, 1910, and the National 
Surety Company became surety in the place and stead of the appellant. ° 

Upon motion of appellant, Dowd was ordered by the court to settle his execu- 
torial account, and on December 27, 1910, filed with the commissioner of accounts a 
purported statement of his transactions as executor in Virginia. The commissioner 
of accounts declined to allow several of the disbursements included in the state- 
ment, and in the year 1912, returned to the clerk’s office a statement showing 
money received and paid out by the executor in his fiduciary capacity. Appearing 
in this statement was an item of $9,759.40 which purported to be a payment from 
Dowd, as executor in Virginia, to Dowd as executor in New York. This settlement 
was never confirmed by the chancery court. 

Immediately following the filing of this statement by Dowd, as executor, Charles 
E. Quincey, Jr., beneficiary under the will of his mother, Florence B. Quincey, and 
his father, Charles E. Quincey (tenant by the curtesy in certain of the property 
passing under the will), instituted a suit against Dowd and his sureties, the appellant 
and the National Surety Company, to surcharge and falsify the purported settle- 
ment and to require the sureties to pay such sums as might be found due by reason 
of Dowd’s misappropriations and derelictions; to have the executorial account 
properly settled; and for general relief. 

As a result of this litigation, a decree was entered fixing the indebtedness of 
Dowd, executor, at $10,966.72, as of December 24, 1911; of this amount the appel- 
lant was charged with the payment of $8,224.48 and the National Surety Company 
was charged with the payment of $2,742.24. The National Surety Company settled 
its liability by paying the sum of $2,000. The appellant, however, refused to abide 
by the decision of the trial court, and the cause was appealed to the appellate court, 
which handed down a decision June 12, 1919, affirming the decree of the lower court 
and entering judgment for the full amount of $8,224.48. Included in this judgment 
was the sum of $3,500, the aggregate of the three notes discounted by Dowd, 
executor, as set forth, supra. : 

Appellant, after paying the judgment rendered against it, made demand on 
White, Allan, and the Saving Bank of Richmond for the sums alleged to be due it 
by them. Appellees refusing to accede to this demand, appellant on the 9th day of 
January, 1920, sued out of the clerk’s office of the chancery court subpoenas in 
chancery against the appellees, returnable to the third Monday in January, 1920, on 
which last-mentioned day appellant filed its bill of complaint alleging therein, .among 
other things, the following: : ; 

“And your orator now alleges that the said David Meade White, Edgar Allan, 
Jr., and the Savings Bank of Richmond used the funds of the estate of Florence 
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— 


Belle Quincey in Virginia to pay the notes of the New York executor held by the 
Planters’ National Bank and the Savings Bank of Richmond, thereby creating 
devastavits of the Virginia estate, which relieved the said David Meade White and 
Edgar Allan, Jr., from their responsibility as indorsers on said notes, and also 
relieved the said Savings Bank of Richmond by applying the Virginia assets on 
deposit with it to the payment of the notes of the New York executor from loss on 
account of notes worthless except in so far as the indorsers thereon were responsible. 
And that your orator having paid as surety for the executor the full amount of such 
defalcations of the executor, it is subrogated to the rights of the estate of Florence 
Belle Quincey and Charles E. Quincey, Sr., and Charles E. Quincey, Jr., against 
said David Meade White, Edgar Allan, Jr., and Savings Bank of Richmond, and 
that it is now entitled to a decree against the said David Meade White and Edgar 
Allan, Jr., for the sum of $3,500, with interest on $2,500 from June 15, 1910, on 
$500 from June 19, 1910, and on $500 from August 29, 1910, until paid, and against 
the Savings Bank of Richmond for the sum of $1,000 with interest on $500 from 
June 19, 1910, and on $500 from August 29, 1910.” 


To this bill of complaint appellees demurred, and the same being overruled, they 
thereupon filed their respective answers denying any and all liability and interposing 
the plea of the statute of limitations, and relied on the equitable doctrine of laches. 


The cause being submitted on the bill, answers exhibits and depositions of wit- 
nesses, the court, on the 2d day of October, 1923, entered a decree in favor of 
appellees and dismissed the bill of complaint. It is this action of the chancellor 
which is the subject of review. 


[1] The first material question involved in the suit is that of res adiudicata. 
It is forcibly contended by the appellees that the whole subject-matter of this con- 
troversy has been disposed of by the decree entered in the suit of American Surety 
Co. v. Quincey, 125 Va. 1, 99 S. E. 641. 


In December, 1916, the appellant appeared before the court and filed a motion 
to make the appellees parties defendant along with appellant, in the Quincey suit, 
alleging as the reason therefor that full justice could not be done, and the whole 
controversy involved in the suit ended without the presence of appellees. This 
motion was denied by the chancellor, and the following decree entered: 

“This day came the American Surety Company of New York, by counsel, and 
prayed the court to enter an order making parties defendant to this cause Planters’ 
National Bank of Richmond, Savings Bank of Richmond, David Meade White, and 
Edgar Allan, Jr., alleging as reason therefor that full justice cannot be done and 
the whole controversy involved in this cause ended without the presence of these 
parties, to the entry of which order the plaintiffs by counsel objected, and the 
court, having heard and maturely considered the argument of counsel on said 
motion, is of the opinion that the said motion should not be granted, and doth deny 
the same.” - 

It is apparent from reading the decree that the chancellor did not have in mind 
a disposition of the question involved in the instant case. That the appellees be 
made parties defendant with appellant in the Quincey suit was not at all essential 
to a disposition of the question of the liability of appellant as surety on the bond 
of Willis Bruce Dowd, executor. The Quinceys were not concerned in the alleged 
liability of appellees to appellant as participators in the devastavit committed by 
Dowd. They had the legal right to sue appellant, without joining appellees as 
parties defendant, and they had the further right to have their case passed upon 
by the court, unhampered by the injection therein of extraneous issues, in which 
they had no interest. 

If the contention of appellant that it was not liable to the Quinceys had pre- 
vailed, that would have been proof positive that appellees were not necessary parties 
defendant. If they had been made parties, all they could have done would have been 
to wait patiently until the question of the liability of appellant was settled, and 
then litigate the question with appellant as to their own liability if appellant lost 
its contention. q 5 

[2, 3] Another view of the matter is that the question of the introduction of 
new parties is a matter addressed to the sound discretion of the court, and its 
action will not be interfered with, unless the discretion has been abused. 

In Belton v. Apperson, 26 Grat. (67 Va.) 207, the rule is thus stated: 
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“It is the settled practice of courts of equity to allow an amendment of the 
bill by the introduction of new parties, plaintiffs or defendants, when necessary to 
the ends of justice, or to prevent further litigation. As a general rule this is not a 
matter of course, but discretionary with the court. 1 Dan. Ch. Pr., page 405.” 

[4] That the appellate court sustained the action of the chancellor in the Quincey 
suit is not conclusive of the question that the court in so doing was disposing of the 
question as to the alleged liability of appellees. As a matter of fact, the action of 
the chancellor in overruling the motion of the appellant is not adverted to in the 
opinion of the court. There is no merit in this contention of appellees. 

The general principles of the doctrine of res judicata are well settled. In the 
last pronouncement of this court on the subject in the case of City of Richmond 
v. Davis and others, 135 Va. 319, 116 S. E. 492, Judge Burks, delivering the opinion 
of the Court, said: 

“Tt is elementary that, in the case of successive suits, where the parties are the 
same, the issue is the same, and that issue has been decided on its merits by a court 
of competent jurisdiction, the judgment in the first suit is res judicata, and cannot be 
called in question in any subsequent suit between the same parties, or their privies.” 

It is thus seen that so far as the appellees are concerned, the only question in the 
Quincey case affecting them was the propriety of making them defendants to that 
suit. Until they were made parties, they had no voice in the matter whatever. The 
merits of the instant case were not involved nor passed upon either by the trial court 
or this court. 

That this conclusion is sound is apparent from the following quotation from the 
decree entered in the Quincey suit: 

‘“* * * And the court doth accordingly adjudge * * * that the said American 
Surety Company of New York be, and it is hereby, subrogated to all rights and reme- 
dies that the plaintiffs or either of them may have had against the said Willis Bruce 
Dowd, executor of Florence Belle Quincey, deceased, or any other person or corpora- 
tion, on account of the transactions of Willis Bruce Dowd as executor of Florence 
Belle Quincey, which were the subject of investigation and litigation in this suit; 
but nothing herein is intended as expressing any opinion of the court as to the liability 
or nonliability of any such person or corporation.” (Italics ours.) 

{5] This brings us to the consideration of the question of laches relied on by 
appellees in this cause. 

The chancellor did not pass on this phase of the case, but proceeded to dispose of 
the controversy on the merits. The claim of the appellant is a purely equitable claim; 
it is one based on the doctrine of subrogatien, pure and simple. Having paid, as 
surety, the amount of the three notes involved in this litigation, it asks to be subro- 
gated to the rights of the estate of Florence Belle Quincey against. appellees, as 
alleged participators in the devastavit of Dowd, executor of the Virginia estate. 

While it is true that “subrogation is a creature of equity, and essential justice 
is its object, it must be enforced with a due regard to the rights, legal or equitable, 
of others. It cannot be invoked so as to work injustice or defeat a legal right.” 
Baugh & sons v. Black, 120 Va. 12, 90 S. E. 607; Wolford v. Bias, 79 W. Va. 349, 
90 S. E. 875. 

In this case the statute of limitations of five years has also been interposed by 
the appellees. The question regarding the application of the statute is a close one 
for the reason that the claim is purely equitable. In view, however, of the conclusion 
reached in the case, it is not essential to a decision to pass on the question. 

Prof. Lile, in his notes on Equity Jurisdiction (pages 20, 21), states that— 

“Where the right sought to be enforced is a purely equitable one (that is, one 
not recognized at law), and there is no express statutory bar, and no analogy to be 
followed because claims of the character asserted are unknown to the law courts, 
then equity applies its own peculiar rule of laches.” 

In our view, this is the rule which should be applied in disposing of the instant 
case. 

“‘Laches’ is the neglect to do something which a party ought to do. * * *” 
Bell v. Wood, 94 Va. 683, 27 S. E. 506. 

To recapitulate : 

In October, 1910, appellant discovered that Dowd, executor, was not carrying out 
his private agreement with appellant that the funds of the executor were to be held 
pursuant to the joint control agreement, and accordingly applied to the court for 
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release as surety. The court, also upon the motion of appellant, entered an order 
about October 26, 1910, requiring Dowd, as executor, to settle his accounts before 
the commissioner and to execute a new bond. The new bond was executed on the 
22d of December, 1910. On the 27th of December, 1910, Dowd, executor, filed with 
the commissioner of accounts a statement in which he sought credit for the identical 
items which are the subject of litigation, the commissioner declined to allow Dowd, 
executor, credit for the said items, and some time near the beginning of the year 
1912 made his report to the court to this effect. 

The filing of this report was notice of its contents to the appellant on whose 
motion the account was stated. Some time thereafter Charles E. Quincey, Jr., and 
his father, Charles E. Quincey, instituted their suit against Dowd, executor, and the 
appellant and National Surety Company as sureties on his bond, to recover the sum 
of $9,759.40, in which sum was included, as heretofore stated, the sum of $3,500; 
this being the amount of the three notes executed by Dowd as executor before his 
qualification in Virginia. 

The appellant in a sworn answer denied any and all liability. It demurred to 
the bill, and failing in this contention, it filed eleven exceptions to the report filed 
by the commissioner to whom the cause had been referred. Failing in all of its 
contentions in this respect, appellent was adjudged to be indebted to the Quinceys 
in the sum of $8,224.48. In the same decree judgment was entered against the National 
Surety Company, which was promptly settled. Appellant, instead of paying the 
amount decreed against it, appealed the cause to this court. 

The judgment of the lower court was affirmed in a decision handed down June 
12, 1919. Not until this action of the appellate court did the appellant concede 
its liability. When demand was made upon appellant in the year 1914, Dowd, the 
executor, was alive, a fact known to appellant, as the two were joint defendants to 
the Quincey suit. It knew that in the event it was subrogated to the rights of the 
Quinceys and recovered of appellees, that they in turn would have recourse against 
Dowd, executor. Yet with all these facts before it, appellant continued the litiga- 
tion until the death of Dowd, in 1918. In the death of Dowd appellees have lost 
their recourse against him. 

By reason of the delay caused by the action of appellant, 14 years’ interest has 
accumulated on the principal sum of $3,500. We do not think it would be in con- 
formity with equity and good conscience, under the facts and circumstances of this 
particular case, to permit a recovery by the appellant. 

It may be argued that the liability of appellant was only fixed at the time of the 
payment of the Quincey judgment. It is true it took the judgment of the Supreme 
Court of Appeals to enforce payment by the appellant, but the liability of the appel- 
lant to Charles Quincey, Jr., and Charles Quincey became fixed the moment Dowd, as 
executor, committed the devastavit. 

If appellant was mistaken as to the law, should appellees be made to suffer for 
this mistake We think unquestionably the law should be that when a surety is sued 
on his or its bond to recover for a devastavit committed by the principal, and expects 
to hold liable any one who was a participant in the devastavit (without being guilty 
of fraud), then the surety is bound to elect whether he will pay the debt and be 
subrogated to the rights of the beneficiary, or will resist the claim of the beneficiary 
and take his chance, in the event he has to pay, of being met with the doctrine of 
laches, or the statute of limitations in a proper case. In other words, the surety will 
not be permitted to “blow hot” when resisting the claim against the principal and 
himself (or itself), and then be permitted to-“blow cold” when he is met by the 
plea of the statute of limitations, or the doctrine of laches interposed by one wholly 
innocent of any fraud, and absolutely not guilty of concerting with the principal to 
commit a devastavit. The law rewards the diligent, while the slothful must bear the 
pains and penalties of his neglect. 

f the contention of the appellant be sound at this time, it was sound when the 
defalcation of Dowd was discovered. It will at least be assumed that the appellee 
bank was solvent at that time and the $1,000 alleged to be due from it could have 
been collected. The whole trouble in the case is (conceding for the sake of argu- 
ment that appellees are liable) that appellant was seeking to avoid the payment to the 
Quinceys of the full amount afterwards adjudged against it. To acknowledge a part 
was to acknowledge all. Hence, no doubt, this accounts for the delay in seeking to 
enforce its alleged claim against appellees. 
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In Ruckman v. Cox, 64 W. Va. 74, 59 S. E. 760, it is said: 

“Every case is governed chiefly by its own circumstances; sometimes the analogy 
of the statute of limitations is applied ; sometimes a longer period than that prescribed 
by the statute is required; in some cases a shorter time is sufficient; and sometimes the 
rule is applied where there is no statutable bar. It is competent for the court to 
apply the inherent principles of its own system of jurisprudence, and to decide 
accordingly.” 

To the instant case the foregoing beneficent principles are peculiarly applicable. 

There is no allegation in the bill of camplaint that appellees were guilty of any 
fraud actual or implied. There is nothing in the evidence to show that appellees 
deliberately concerted with Dowd, executor, to commit waste. The situation was a 
novel one. By reason of the faith reposed in him by Mrs. Quincey, Dowd was held 
out to the world as a man of honor. Appellees, White and Allan, had been the trusted 
attorneys of Mrs. Quincey during her life, and were the protectors of her estate after 
her demise, by virtue of their employment by the executor. 

The estate in New York was of value, how much the record does not disclose; in 
Virginia the estate was a most valuable one. The appeal is made to the attorneys 
in Virginia to come to the aid of the New York estate. They relied upon the integ- 
rity of Dowd and did what they thought was for the best interest of those they 
represented. If they derived any profit, the evidence fails to disclose it. In a memo- 
randum filed with the record, the chancellor, Hon. William A. Moncure, uses this 
language: 

“In all these transactions the defendants acted in utmost good faith, never sus- 
pecting for a moment that Dowd would then or at any time thereafter create a 
devastavit of the estate. 

“Tn this connection it may be emphasized that White, Allan, and the bank received 
no benefit from the proceeds of the notes discounted, but the entire proceeds were 
paid over to Dowd, executor, honestly believing that they would be applied by Dowd 
for the benefit of the estate and for its protection; when the notes were paid they 
entertained still the belief that the proceeds of the notes had been so applied. 

“Acting thus honestly and without profit to themselves, and without knowledge, 
or suspicion, that Dowd would do anything wrong, and without intending to collude 
with Dowd in any wrongdoing, does the law come in and thus harshly impose on them 
the liability of paying this money to any one? 

“T cannot think, and do not believe, that the law demands such great injustice.” 

Being of the opinion that the ends of justice have been fully met by the manner 


in which the case has been disposed of by the decree entered by the lower court, the 
case will be affirmed. 


Affirmed. 


STATE vy. FIDELITY & DEPOSIT CO. OF MARYLAND. (No. 18928.) 
(Supreme Court of Washington. March 25, 1925.) 
234 Pacific Reporter, 274. 

BAIL—DISMISSAL OF PROSECUTION HELD DISCHARGE OF SURETY 
ON BAIL BOND, NOTWITHSTANDING FILING OF NEW INFORMA- 
TION CHARGING SAME OFFENSE. 

Dismissal of prosecution because defendant was not brought to trial within 60 
days after filing of information, held, under Rem. Comp. Stat. §2313, a release of 
surety on defendant’s bail bond, and filing of new information charging same offense 
by leave of court did not continue obligation of bond. 

(For other cases, see Bail, Dec. Dig. § 74[1].) 

Department 2. 

Appeal from Superior Court, Lincoln County; Sessions, Judge. 

H. J. Shepard was charged by information with crime of grand larceny, which 
charge was dismissed for want of prosecution. Thereafter new information was 
filed by leave of court, charging same offense, and called for trial without notice to 
defendant.or his attorney, at which trial bail was declared forfeited and judgment 
entered against the Fidelity & Deposit Company of Maryland, surety on bail bond. 
From a denial of the motion to vacate such judgment, the surety appeals. Reversed. 


Danson, Williams, Danson & Lowe, and Harris Baldwin, all of Spokane, for 
appellant. 


Roy C. Fox, of Davenport, for the State. 
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MackintosH, J. Appellant furnished a bail bond for the defendant, who, in 
November, 1922, was charged by information with the crime of grand larceny. On 
February 2, 1924, defendant moved for a dismissal of the prosecution for the reason 
that he had not been brought to trial within 60 days after the filing of the information, 
This motion was heard and granted by the court on February 13, 1924, the follow- 
ing order being entered: 

“It is therefore ordered, adjudged and decreed by the court that the above- 
entitled action be and the same is hereby dismissed.” 

On February 18, by leave of the court, a new information charging the same 
crime against the defendant was filed. On February 19, being the date on which the 
trial of the original action had been set, and without notice to either the defendant 
or his attorney and without their knowledge that a new information had been filed, 
it was called for trial, and, no one appearing but the state, motion was made for a 
forfeiture of the bond, which motion was granted and judgment was entered against 
the appellant for the sum of $1,000, being the penalty on the bond. March 20 the 
appellant, learning of the judgment, moved to have it vacated for the reason that it 
was void. This motion was denied, whereupon this appeal was taken. 

Without noticing all the reasons presented by the appellant for reversal of the 
judgment, it is enough to consider but one of them which must determine this action 
in appellant’s favor. When the motion was granted on February 13 the action was 
terminated, and this of itself terminated the surety’s liability. Section 2313, Rem. 
Comp. Stat., reads: 

“Whenever the court shall direct any criminal prosecution to be dismissed, the 
defendant shall, if in custody, be discharged therefrom, or if admitted to bail, his 
bail shall be exonerated, and if money has been deposited instead of bail it shall be 
refunded to the person depositing the same.” 

The order was that the action be dismissed. The statute says that when such 
an order is made the bail is exonerated. 

Some point is made by the state, however, that. the filing of a new information 
continued the obligation of the bond. The one furnished by appellant provides that: 

“The condition of this obligation is such that, whereas, the above-named defendant 
is charged by an information duly signed in the above court with the offense of 
obtaining money under false pretenses. * * *” 

There is nothing in this obligation which bound the appellant to stand as bail for 
any subsequent prosecution that the state might see fit to bring. As was said by this 
court in State v. Armstrong, 29 Wash. 57, 69 P. 392: 

“The filing of the new information was the commencement of a new action for 
the same offense.” 

See, also, State v. Lewis, 35 Wash. 261, 77 P. 198; 6 C. J. 288. 

In the new action the appellant had never furnished any obligation. 

The judgment is reversed. 

Tolman, C. J., and Fullerton, Holcomb, and Mitchell, JJ., concur. 
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MISCELLANEOUS 
HARTFORD FIRE INS. CO. v. PAYNE, Acent. (No. 35576.) 
(Supreme Court of Iowa. April 7, 1925.) 
203 Northwestern Reporter 4. 


1. INSURANCE—RIGHT OF INSURER, BY SUBROGATION OR ASSIGN- 

MENT, IN ABSENCE OF CONTRACT, STATED. 

From mere relations of shipper and carrier, and insurer and assured, in absence 
of contract in one relation affecting rights in other, carrier is primarily liable to 
shipper for breach of duty in respect to shipment, and insurer is liable for loss covered 
by contract of insurance, and, on paying such loss, has right by subrogation, or assign- 
ment from assured, to recover from carrier on its primary liability. 

(For other cases, see Insurance, Dec. Dig. §§ 606[1], 607.) 


4. INSURANCE—ON CONTRACT BY CARRIER WITH SHIPPER THAT 
INSURANCE EFFECTED BY LATTER SHALL INURE TO CARRIER’S 
BENEFIT, INSURER PAYING LOSS, IS WITHOUT RIGHT BY SUB- 
ROGATION OR ASSIGNMENT. 

When carrier contracts with shipper that insurance effected by latter on shipment 
shall inure to carrier’s benefit, carrier, while not relieved of primary liability to 
shipper, on satisfying such liability, can recover against insurer, and insurer cannot, 
on paying loss, acquire right, by subrogation, or assignment from shipper, to recover 
against carrier. 

(For other cases, see Insurance, Dec. Dig. §§ 606[1], 607.) 


5. INSURANCE—CONTRACT OF SHIPPER RELIEVING CARRIER FROM 
LIABILITY, CONTRARY TO INSURANCE EFFECTED BY SHIPPER, 
VOIDS INSURANCE AND GIVES CARRIER NO RIGHT OF ACTION 
AS TO INSURANCE. 

Where insurance, covering shipments, provides that it shall be void if assured 
does anything to deprive insurer of right, on paying loss, to be subrogated to rights 
of shipper, and to recover against one who caused loss, contract of shipper, giving 
carrier benefit of insurance, voids the insurance contract for the shipper and does not 
secure benefit of insurance to carrier. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


6. INSURANCE—INSURER HELD ENTITLED TO RECOVER AGAINST 
CARRIER CONTRACTING WITH SHIPPER FOR BENEFIT OF IN- 
SURANCE ON GOODS. 

Where insurance policy, covering shipment of livestock, provided that any act 
of assured tending to defeat or decrease any claim for loss of goods insured should 
be void, and stock covered thereby was shipped under uniform bill of lading, as 
required by U. S. Comp. St. §§ 8563, 8604a, 8604aa, giving carrier benefit of insurance 
on shipment, so far as it should not avoid policies, insurer, after paying loss, was 
entitled, by virtue of its right of subrogation or under assignment from assured, to 
recover against carrier; relative time of entering into contract of shipment and insur- 
ance being immaterial. 

(For other cases, see Insurance, Dec. Dig. §§ 606[1], 607.) 

Faville, C. J., dissenting. 

Appeal from District Court, Pottawattamie County; O. D. Wheeler, Judge. 

Action by an insurer of livestock in transit in an interstate shipment to recover, 
under the right of subrogation and by virtue of an assignment from the assured, 
against the carrier as the party primarily liable for the damage to the shipment, the 
amount paid by the insurer in settlement of the loss under its policy. A demurrer to 
the petition was sustained and the plaintiff appeals. Reversed and remanded. 

Superseding former opinion in 196 N. W. 48. 

C. G. Myers, of Chicago, Ill.; Rosewater & Mecham, of Omaha, Neb.; J. A. 
Williams, of Council Bluffs, and Miller, Kelly, Shuttleworth & McManus, of Des 
Moines, for appellant. 

Tinley, Mitchell, Ross & Mitchell, of Council Bluffs, for appellee. 

Mitchell & Wisdom, of Des Moines, and Campbell & Campbell, of Battle Creek, 
amici curiz. 


Burgess & Gill, of Sioux City; John C. Wooden, of Des Moines, and Farr, 
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Brackney & Farr, of Sioux City, for Sioux City Live Stock Exchange, amici curie. 
VERMILION, J. The petition alleged that certain hogs were delivered to the 
Director General of Railroads operating the lines of the Wabash Railway Company 
during the period of federal control of the railroads, and accepted for transportation 
over such lines from South Omaha, Nebraska, to St. Louis, Missouri; that, by reason 
of the negligence of the defendant, Director General, or his employees, 17 of such 
hogs were killed, lost, or destroyed while in transit; that the plaintiff had insured 
the owner of such hogs against loss or damage to the shipment while in transit, and 
had paid to the owner the loss so sustained in the sum of $810.37, and received from 
the owner an assignment of the claim for damages against the defendant. And the 
plaintiff, by virtue of such assignment and the right of subrogation provided for in 
the policy of insurance, asked judgment against the defendant as agent and Director 
General for the amount so paid by the plaintiff to the owner. The shipping contract 
under which the hogs were being transported and the contract of insurance are set out. 

The policy of insurance contained a provision as follows: 

“It is also agreed that the assured in claiming and accepting payment for any 
loss or damage under this policy thereby and by that act assigns and transfers to this 
company all right to claims for such loss and/or damage against any person or per- 
sons, vessel, town, or corporation, or any government, and shall prosecute therefor at 
the charge of and for the account of this company, if requested; the sum recovered to 
inure to the benefit of this company to the extent, however, only of the amount of 
the loss or damage and the attendant expenses of recovery paid and incurred by this 
company. * * * Failure so to do, or any act of the assured, whether before or after 
a loss, waiving or transferring or tending to defeat or decrease any such claim against 
any person or persons, vessel, town, or other corporation, or any government, shall 
be deemed to be a violation of the terms of this contract, and shall void this contract 
as to any shipment or shipments of livestock concerning which such act of the assured 
may have been performed. Furthermore, if in such case.any sum or sums shall 
have been paid by this company on account of such loss or damage, or, if any expense 
shall have been incurred for the recovery of same, all of such sum or sums shall be 
recoverable against the assured, and shall be a lien upon all live-stock at any time 
insured hereunder.” . 

The shipping contract contained the following provision: 

“Any carrier or party liable on account of any such loss, injury, or delay shall 
have the full benefit of any insurance that may have been effected upon or on account 
of said livestock, so far as this shall not avoid the policies or contracts of insurance.” 

It thus appears that, by the contract of insurance entered into by the shipper 
with the insurer, any act of the assured, whether before or after a loss, waiving or 
transferring or tending to defeat or decrease any claims the assured might have 
against any person or corporation for any loss of, or damage to, the shipment 
insured, should be deemed a violation of the terms of the contract of insurance and 
render it void as to any shipment concerning which such act of the assured may have 
been performed, and that, in such case, any sum, paid by the insurer on account of 
such loss or damage, should be recoverable from the assured; while, by the contract 
of shipment entered into between the shipper and the carrier, the carrier was given 
the full benefit of any insurance that may have been effected upen the shipment, so 
far as this should not avoid the contract of insurance. 

The case presents another phase, or perhaps, more properly speaking, another 
strategic move, in a protracted contest between insurers, endeavoring to protect a 
right, given by law or acquired by contract or assignment, to recover from one whose 
negligence caused the loss they are required by their contract to pay, and carriers to 
avoid liability for their negligence to the insurer who has so paid. 

We approach the consideration of the question presented by these contracts in the 
light of certain well-established principles that have been announced in the earlier 
phases of the contest. 

[1] From the mere relations of shipper and carrier, and insurer and assured, in 
the absence of contractual provisions in one relation affecting rights in the other, the 
carrier is primarily liable to the shipper for any breach of duty in respect to the 
shipment, and the insurer would be liable for any loss covered by its contract of 
insurance, and would have a right, upon paying the loss, under the familiar doctrine 
of subrogation, or by assignment from the assured, to recover from the carrier 
upon its primary liability. : 
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[2] The carrier may not, generally speaking, by contract relieve itself from 
liability to the shipper, and may not require the shipper to take out insurance for its 
benefit, for that would be in effect requiring the shipper to indemnify the carrier 
from liability for its own negligence. Willock v. Railroad Co., 166 Pa. 184, 30 A. 
948, 27 L. R. A. 228, 45 Am. St. Rep. 674; Inman v. Railway Co., 129 U. S. 128, 
9 S. Ct. 249, 32 L. Ed. 612; Bradley v. Railway Co., 153 F. 350, 82 C. C. A. 426. 

[3] The carrier, however, has an insurable interest in the shipment and may 
therefore enter in a valid contract with the shipper that in case the latter does pro- 
cure insurance on the shipment the insurance will inure to the benefit of the carrier. 
Phoenix Ins. Co. v. Erie & Western Trans. Co., 117 U. S. 312, 6 S. Ct. 750, 29 L. Ed. 
873; Luckenbach v. McCahan Sugar Refining Co., 248 U. S. 139, 39 S. Ct. 53, 63 L. 
Ed. 172, 1 A. L. R. 1522; Mercantile Ins. Co. v. Calebs, 20 N. Y. 173; Jackson v. 
Ins. Co., 139 Mass. 508, 2 N. E. 103, 52 Am. Rep. 728. 

[4] When the carrier avails itself of the right to contract with the shipper that 
any insurance effected by him upon the shipment shall inure to the benefit of the 
carrier, it results that the carrier, while not relieved of its primary liability to the 
shipper, is, upon satisfying such liability, entitled to recover against the insurer upon 
the contract of insurance made for its benefit (Platt v. Railroad Co., 108 N. Y. 358, 
15 N. E. 393), and the insurer can, on paying the loss, acquire no right, by subro- 
gation or assignment from the shipper, to recover against the carrier (Phoenix Ins. 
Co. v. Erie & Western Trans. Co., supra; Wager v. Ins. Co., 150 U. S. 99, 14 S. Ct. 
55, 37 L. Ed. 1013; Carstairs v. Insurance Co. (C. C.) 18 F. 473; Insurance Co. of 
North America v. Easton, 73 Tex. 167, 11 S. W. 180, 3 L. R. A. 424; Missouri Pacific 
Railway Co. v. Ins. Co., 84 Tex. 149, 19 S. W. 459; Jackson v. Insurance Co., supra; 
Platt v. Railroad Co., supra; Mercantile Ins. Co. v. Calebs, supra). 

[5] It is wholly immaterial to the present inquiry whether the insurer’s claim 
against the carrier is based upon a right of subrogation given by law or secured by 
contract, or upon an assignment, for, if the assured has contracted to give the carrier 
the benefit of the insurance, he has, and can pass to the insurer, no right inconsistent 
with such contract. The effect of this, in practical operation, is to relieve the carrier 
from liability and require the insurer to bear the loss; but, the insurer’s obligation 
being purely contractual, it has the right to impose such limitations and restrictions 
upon its liability as may be agreed upon in the contract between it and the assured. 
It can make a contract that is worthless to the carrier. Bradley v. Railway Co., 
supra. When it contracts, therefore, that its undertaking of insurance shall be void 
if the insurer does anything that operates to deprive it of the right, upon paying the 
loss, to be subrogated to the rights of the shipper and to recover against one whose 
act or omission caused the loss, a contract between the shipper and carrier that gives 
the latter the benefit of the insurance voids the contract of insurance for the shipper, 
and is ineffectual to secure the benefit of insurance to the carrier; that is to say, the 
carrier can have no benefit of insurance when there is no valid insurance, and there 
is no valid insurance when the assured has done a thing which he has eee stipu- 
lated would invalidate it. Fayerweather v. Ins. Co., 118 N. Y. 324, 23 N. E. 192, 
6 L. R. A. 805; Southard v. Railway Co., 60 Minn. 382, 62 N. W. 442, 619. 

(6] It is to be further observed that, while the insurer and assured are free to 
contract upon any terms upon which they may agree with only the limitation, in- 
hering in the nature of the contract, that the assured, the buyer, can buy only where 
and what he can, and the insurer, the seller, may refuse to sell except upon such 
terms as it may see fit to make, the same freedom does not exist between ship 
and carrier. The carrier is required by federal statutes (U. S. Comp. Stat. §§ 8563 
8604a and 8604aa) to issue a uniform bill of lading or shipping contract for inter- 
state shipments, which shall have the approval of the Interstate Commerce Commis- 
= The shipping contract in question was such as the carrier was required to 
make. 

We have heretofore had before us the question, arising on identical contracts of 
insurance and shipment, and as between the assured and the insurer, whether the pro- 
vision of the shipping contract invalidated the policy of insurance. Adams v. Insur- 
ance Co., 193 Iowa, 1027, 188 N. W. 823, 24 A. L. R. 182. It was there contended 
by the insurer that the shipping contract giving the carrier the benefit of any insurance 
upon the shipment, “so far as this shall not avoid the policies or contracts of insur- 
ance,” rendered its contract of insurance void under the provision of the latter that 
any act of the assured tending to defeat its right of subrogation should have that 
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effect. We there denied this contention of the insurer, and held it liable to the assured 
for a loss under the policy, notwithstanding the provisions of the shipping contract. 
The carrier was not a party to that case and it is earnestly insisted that, as to the 
carriers and their rights under the shipping contract, much that was there said was 
but dictum. It may be conceded that the Adams Case did not determine the rights 
of the carrier. It did determine, however, as against the insurer, that its contract 
of insurance was not invalidated by the shipping contract. We are now confronted 
by the proposition whether the insurer, having paid the loss under its policy, as it was 
required to do under the decision in the Adams Case, may enforce the primary lia- 
bility of the carrier by virtue of its right of subrogation or under its assignment from 
the assured, or whether that right was lost to it by the provision of the shipping con- 
tract. The contract of insurance by its terms is only valid in case the right of the 
insurer to subrogation is not destroyed by the assured. The decision in the Adams 
Case determined, as against the insurer, that its right of subrogation was not destroyed 
by the shipping contract, and hence the policy was not invalidated. Now the insurer 
seeks to enforce against the carrier the primary liability for the loss under the right 
of subrogation, which we held in the Adams Case was not destroyed. We are not 
so much concerned with whether what was said in the Adams Case is dictum, when 
we come to consider the present claims of the carrier, as we are with whether that 
case announced a correct rule of law, and one that must now be applied to the carrier. 
If we must now so construe the shipping contract as to deprive the insurer of its 
right of subrogation against the carrier, the Adams Case sustaining the validity of 
the insurance contract because the insurer’s right of subrogation was not destroyed 
cannot stand. The insurer is not to be held liable on its policy on the ground that 
its right of subrogation is not lost, and denied a right to recover against the carrier 
on the ground that it is lost. 

We have therefore re-examined the question upon the contentions of the carrier, 
and have reached the conclusion that the construction put upon the shipping contract 
in the Adams Case was right, and that, as there found in order to sustain the right 
of the assured to recover, it did not operate to destroy the right of the insurer under 
the policy in question, after having paid the loss, to recover against the carrier upon 
its primary liability for the loss of, or damage to, the shipment. 

The question turns upon the construction and effect of the concluding clause of 
the quoted paragraph of the shipping contract. That paragraph provides that the 
carrier shall have the full benefit of any insurance that may be effected on the ship- 
ment, “so far as this shall not avoid the policies or contract of insurance.” The effect 
of giving to the carrier the benefit of the insurance is, as we have seen, to destroy 
any right of subrogation in the insurer, but the destruction of the right of subrogation 
invalidates the insurance under the instant policy. This provision of the shipping 
contract does not give to the carrier the benefit of all valid insurance, but only the 
benefit of all insurance that would not be rendered invalid by-the destruction of the 
right of subrogation, and gives the carrier no benefit of insurance when to do so 
would render the insurance invalid. The clause in question speaks of a contingency, 
not of a result accomplished. If to apply the provision giving the carrier the benefit 
of the insurance would render the insurance invalid, it is. not to be applied, and the 
insurance contract is not invalidated; but, if to apply it would not render the insur- 
ance invalid, then it is to be applied, and the carrier is entitled to the benefit of the 
insurance. That insurance might be procured that would not, by the terms of the 
contract, be invalidated by the destruction of the insurer’s right of subrogation is 
clear, and the cdrrier, under this provision, would be entitled to the benefit of such 
insurance; but the provision does not give the carrier the benefit of insurance, when 
to do so would, under the terms of the contract of insurance, invalidate the insurance. 
As said in the Adams Case: 

“If the policy of insurance would be rendered invalid, it would be unavailing 
to the shipper or any one else.” 

But it is said the appellant, by paying the loss, has recognized and admitted the 
validity of the policy, and has waived the provision voiding the policy if its right of 
subrogation is destroyed by an act of the assured. Passing the obvious fact that the 
insurer had no choice but to pay or submit to a judgment against it under the doc- 
trine of the Adams Case, this argument loses sight of the further fact that the 
decision in the Adams Case was grounded upon the proposition that the insurance 
was valid because the carrier was not entitled to the benefit of it; that there might 
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be valid insurance to which the carrier was not entitled, and assumes that, under the 
shipping contract, the carrier is entitled to the benefit of all valid insurance. But, 
as we have said, there may be valid insurance to which the carrier is not entitled; 
that is, insurance that would only be invalidated by giving the carrier the benefit of it, 
and the carrier is not given the benefit of all valid insurance, but only of such as 
would not be avoided by giving it such benefit. The question is not whether there 
has been a waiver of a provision of the policy rendering it void upon a certain con- 
dition, but whether the condition, the thing that will avoid the policy, in fact exists, 
whether the insurance is such as the carrier is given the benefit of under the shipping 
contract. 

For this reason, too, the situation is not analogous to a case where by the policy 
the insurance is made invalid if the assured is not the sole owner of the property 
or it is incumbered, and the insurer, with notice of the incumbrance at the time the 
policy is issued, is held to have waived the provision. If there is no incumbrance, if 
the condition of the policy is not in fact broken, there is no place for a waiver. 
And here, if the carrier is not by the shipping contract given the benefit of the insur- 
ance, as we think it is not, when to do so would avoid the policy, the policy was 
valid, as held in the Adams Case, and the insurer waived nothing by voluntarily 
paying it. By so doing it did not give to the carrier a right where none existed 
efore. 

We do not regard the relative time of entering into the contracts of shipment and 
insurance as of controlling importance. The contract of insurance was entered into in 
contemplation of the shipment, and, in view of the requirement that interstate ship- 
ment must be made under a uniform shipping contract approved by federal authority, 
it may be said to have been made in contemplation of the very shipping contract in 
question, and of this, it may be conceded, the insurer must take notice. But the 
shipping contract also contemplates the possibility of insurance upon the shipment, and 
makes provision in respect to a certain sort of character of insurance, and only in 
respect to that and none other. Unless the shipping contract recognizes the right of 
the assured to make a contract of insurance that would be invalidated if the carrier 
was given the benefit of it, and provides that, in such case, it should not have the 
benefit, the clause in question becomes meaningless. The shipping contract could not, 
as we have seen and did not in fact attempt to, dictate or control the kind of insur- 
ance the shipper should procure. The question is whether the insurance was such as 
the carrier was given the benefit of under the shipping contract, or, to put it another 
way, whether the shipping contract gave to the carrier the benefit of insurance, when 
to do so would invalidate it. The clause in question affords the answer by declaring 
int os carrier is not given the benefit of the insurance, when to do so would have 
that effect. 

To say that the shipping contract gives to the carrier the benefit only of such 
insurance as would not be invalidated by so doing, and that, where to do so would 
render the insurance invalid, the carrier takes nothing thereunder, secures to the 
carrier all that it can in any event obtain, for invalid insurance is of no benefit to 
either it or the shipper, preserves to the insurer its freedom to protect by contract its 
right of subrogation, and enables the shipper to procure valid insurance without 
releasing the carrier from its primary liability. In short, effect is thus given to the 
concluding clause of the paragraph in question according to its terms, when, under the 
construction contended for by appellee, it is of no effect whatever. Sinclair v. Surety 
Co., 132 Iowa, 549, 107 N. W. 184. 

It follows that the demurrer to the petition should have been overruled, and the 
cause is reversed and remanded. 

Evans, Stevens, De Graff, Arthur, and Albert, JJ., concur. 

Faville, C. J., dissents. 


MILLER, State Revenue Agent, v. HENRY, Ins. Comrr, et ,t. (No. 24634.) 
(Supreme Court of Mississippi. March 16, 1925.) 
103 Southern Reporter, 203. 
(Syllabus by the Court.) 
1. INTEREST—STATE’S CLAIM AGAINST INSURANCE COMMIS- 
SIONER FOR LICENSE TAXES AN “ACCOUNT.” 
The claim of the state against its insurance commissioner for license taxes col- 
lected and not paid into the state treasury, he being required by Code 1906, § 2628 
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(Hemingway’s Code, § 5094), to monthly furnish the auditor a detailed statement 
of the taxes received by him during the previous month, and to pay the same to the 
treasurer, held to consist of an “account” within Code 1906, § 2678 (Hemingway’s 
Code, § 2075), providing for interest on “accounts”; the term not being limited to a 
debt arising from contract, but embracing one arising from fiduciary relation. 


(For other cases see Interest, Dec. Dig § 18[1].) 


2. INSURANCE—INSURANCE COMMISSIONER LIABLE FOR INTER- 

EST ON ACCOUNT, THOUGH DEFAULT DUE TO DEPUTY. 

That insurance commisioner’s failure to pay collected license taxes in to the 
state treasurer, when required by statute, resulted solely from fault of a deputy, does 
not relieve him from liability for interest; it being allowed on accounts for money 
overdue, irrespective of good faith. 


(For other cases, see Insurance, Dec. Dig § 7.) 


3. INSURANCE—INSURANCE COMMISSIONER LIABLE FOR INTER- 
EST ONLY ON TAXES COLLECTED FROM TIME SETTLEMENTS 
WERE DUE THEREFOR. 

Accounts not bearing interest till due, the insurance commissioner, required by 
Code 1906, § 2628 (Hemingway’s Code, § 5094), to make monthly accountings and 
settlements for license taxes received during the previous month, is liable for interest 
only from the time such settlements were due, and that only on collections actually 
made for the previous month, though there were other taxes which could and should 
have been collected. 


(For other cases, see Insurance, Dec. Dig. § 7.) 


4. STATES—REVENUE AGENT ENTITLED TO COMMISSION THOUGH 
INSURANCE COMMISSIONER PAID WHOLE SUM SUED FOR IN TO 
STATE TREASURY. 

The revenue agent, required by Code 1906, § 4739 (Hemingway’s Code, § 7057), 
to sue for and collect moneys improperly withhold by fiscal officers, and by Code 
1906, § 4748 (Hemingway’s Code, § 7066), declared entitled to retain as compensation 
20 per cent. of all amounts collected and paid over by him, is entitled to recover his 
commission, though the insurance commissioner, after being sued, paid the whole 
amount in to the state treasury. 


(For other cases, see States, Dec. Dig. § 61.) 


McGowen and Holden, JJ., dissenting. 

In Banc. 

Appeal from Chancery Court, Hinds County; V. J. Stricker, Chancellor. 

Action by W. J. Miller, State Revenue Agent, etc., against T. M. Henry, Insurance 
Commissioner, and others. From a judgment for less than claimed, plaintiff appeals. 
Affirmed in part, and reversed in part, and remanded. 

H. T. Odom, of Greenwood, and Stokes V. Robertson, of Jackson, for appellant. 

George Butler, of Jackson, for appellees. 

ANDERSON, J. This case comes up from the chancery court of the first district 
of Hinds county. Appellant’s predecessor in office, Stokes V. Robertson, filed his bill 
against appellee T. M. Henry, insurance commissioner, and the surety on his official 
bond for various amounts alleged to have been collected by appellee as ‘such insurance 
commissioner and not paid in to the state treasury by him as required by law. There 
was a trial on original bill and amendments thereto and answers and proofs resulting 
in a decree for appellant in the sum of $573.79 from which decree appellant prosecutes 
this appeal. 

ity We will consider first the question whether appellee was liable for interest 
on the amounts which he failed to pay in to the treasury at the times required by 
statute, but paid in during the progress of this cause for which he received credit 
by decree of the court. The statute provides that the insurance commissioner shall 
furnish the auditor, on or before the 10th of each month, a statement in detail of the 
taxes and licenses received by him during the previous month, and shall pay to the 
treasurer the full amiount so received. Section 2628, Code of 1906 (section 5094, 
Hemingway’s Code). It was shown that in the aggregate a large sum in licenses and 
taxes collected by appellee was not paid in to the treasury as required by the statute. 
Appellant concedes, as contended by the appellee, that interest in this state is a 
creature of statute, and without a statute authorizing it, interest as such is not recov- 
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erable. But appellant contends that under our statute, section 2678, Code of 1906 
(section 2075, Hemingway’s Code), which allows 6 per cent. interest on accounts, 
interest is recoverable in this cause upon the ground that the dealings between the 
state and appellant in his official capacity, as evidenced by the books and records in 
his office in connection with those in the auditor’s office and the office of the state 
treasurer, showing collections by him and payments into the state treasury, simply 
constitute an account between appellee and the state in the meaning of that statute. 
Appellee contends that such dealings do not constitute an account in the sense of 
the statute, and there being no other applicable provision of the statute authorizing 
interest, therefore none is recoverable. 

One thoroughly well-established definition of an account is that it is a detailed 
statement of items of debit and credit arising either out of contract between the 
parties or some fiduciary relation. 1 C. J. 596, 597, §§ 1 and 3. Chief Justice Shaw 
in Whitwell v. Willard, 42 Mass. (1 Metc.) 216, in defining what an account was, 
said among other things: 

“It implies that one is responsible to another for moneys or other things, either 
on the score of contract or of some fiduciary relation, of a public or private nature, 
created by law, or otherwise.” 

A public officer, required to collect and pay over public funds who makes default 
in payment at the time required of him, is liable for interest upon the amount so 
retained from the time when it should have been paid over. Mechem on Public 
Officers, p. 911; 29 Cyc. p. 1489; McPhillips v. McGrath, 117 Ala. 549, 23 So. 721. 

Appellee lays special emphasis on Railroad Co. v. Adams, 78 Miss. 895, 29 
So. 996, as decisive of this question in his favor. That was a case in which the 
revenue agent sought to collect, from the Illinois Central Railroad Company, delin- 
quent taxes. The court held that interest on delinquent taxes was not recoverable, 
since interest was not allowed at the common law, and there was no statute allow- 
ing interest in a case of that kind. We do not think that case is in point. It 
certainly is not decisive of the question here involved. There was no contract be- 
tween the railroad company and the state by which the railroad company undertook 
to pay the taxes it was justly due. And neither was there any fiduciary relation 
between the railroad company and the state by virtue of which it became the duty 
of the former to pay the latter the taxes it was justly due. 

In the present case there was such a fiduciary relation. Appellee was a state 
officer empowered to collect certain license taxes. He occupied a relation of trust 
toward the state. In fact, the predominant feature of his office was one of trust. 
His dealings with the state, evidenced by items of debit and credit required to be 
shown by the records of his office, constituted an account growing out of that rela- 
tion. He was required by Section 2628, Code of 1906 (Section 5094, Hemingway’s 
Code), to render monthly, on the 10th of each month, an accounting to the auditor 
showing in detail the “taxes and licenses received by him.” The auditor of the 
state is denominated by the Constitution (Section 134) and the statutes on the sub- 
ject of his duties as “auditor of public accounts.” And Section 239, Code of 1906 
(Section 3498, Hemingway’s Code), prescribing in part his duties, is in this language: 

“It shall be the duty of the auditor to examine, state, settle, and audit all 
accounts, claims, or demands whatsoever against the state, arising under legislative 
authority, and to issue to every claimant authorized to receive the same a warrant on 
the state treasury, under his hand and seal of office, making due entry and registry 
of all proceedings in books to be kept for that purpose, and carefully arranging, 
filing and preserving in his office all accounts, receipts, vouchers and papers touching 
the same. It shall also be his duty to examine, audit and settle the accounts of all 
public debtors and collectors of any tax or revenue due to the state; to require such 
debtors to render accounts and pay into the treasury all sums or balances due, and, 
on failure so to do, to institute proceedings against them. He shall require any 
material information, on oath, from any person or persons, party or privy to any 
matter relative to any account under examination. And he shall state and keep 
his accounts so as to show the amount of all warrants drawn by him on the treasurer, 
and for what service or item of public expense they were given; and he shall sub- 
mit his accounts and books to the inspection of the Legislature or the Governor 
when required.” 

Appellee also relies on Clay County v. Chickasaw County, 64 Miss. 534, 1 So. 
753. But there is no support for him in that case. As to interest, that case simply 
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held that Chickasaw County could not recover interest from Clay County for two 
reasons: First, because the statute creating the liability on which interest was 
claimed made no provision for interest, and second, because counties were not em- 
braced in the general statute on’ the subject of interest. We hold therefore that 
the state’s claim against appellee consisted of an account coming squarely within the 


definition of an account given by Chief Justice Shaw quoted above, as well as the 
other authorities cited. 


{2] The trial court found, and there was sufficient evidence to justify the find- 
ing, that appellee’s defalcation was not brought about by any moral turpitude on 
his part, but resulted from the fault of a trusted deputy. And as we understand 
the record, that fact was influential, if not controlling, with the court in relieving 
appellee from liability for interest for failure to pay over as required by the statute. 
Interest is not imposed as a penalty for wrongdoing, it is allowed by law on accounts 
for money overdue, and is allowed as compensation for its detention, whether such 
detention be in good faith or bad faith. 


{3] Charging appellee with interest, when should interest begin to run? Appel- 
lant urges that interest was due from the dates at which appellee should have, under 
the law, collected the taxes and licenses in question. We disagree with appellant in 
that contention. As held by this court in Eastin v. Vandorn, Walk. (Miss.) 214, 
Board of Supervisors v. Klien, 51 Miss. 817, and Railroad Co. v. Adams, supra, 
interest is the creature alone of statute. The legal rate of interest on accounts is 
6 per cent. per annum, and accounts do not bear interest until they are due, unless 
there be a contract providing otherwise. Under the statute (Section 2628, Code of 
1906 [Section 5094, Hemingway’s Code]) appellee was required to make monthly ac- 
countings and settlements on the 10th of each month for the taxes and licenses received 
during the previous month. Therefore his accounts were not due the stafe until the 
10th of *each month. And he is not liable on the ground of neglect of duty for 
interest from the monthly settlement periods on taxes which could and should have 
been collected by him for the previous months. We hold that interest began to 
run from the time the monthly settlements were due on collections actually made 
for the previous month. And we hold that interest should be allowed on what is 
known in the record as the W. L. Nelson collection of $500 and the Mississippi Fire 


Insurance collection of $2,113.27. There is no dispute about the other collections, 
which should bear interest. 


[4] Another question in the case involves the right of appellant to recover his 
commissions of 20 per cent. of a collection of $500, for which appellee made settle- 
ment after the suit in this cause was begun. Appellee paid the whole $500 in to 
the state treasury instead of paying $400 in to the state treasury and paying to 
appellant $100, his statutory commission or paying the entire $500 to appellant. The 
statute governing the compensation of the revenue agent is Section 4748, Code of 
1906 (Section 7066, Hemingway’s Code), which is in this language: 


“Neither the state nor.any county, municipality, or levee board shall be charge- 
able with any fees or expenses on account of any investigation or suit made or 
instituted by the state revenue agent; and he shall not receive any salary; but he 
shall be entitled to retain, as full compensation for his services, and expenses, twenty 
per centum of all amounts collected and paid over by him, and of the purchase money 
of all lands bid in for the state by him and sold by the land commissioner.” 

It was held in Adams v. Bolivar County, 75 Miss. 154, 21 So. 608, that the 
revenue agent, having given the required notice, was entitled to his compensation 
whether suit had been brought or not, if his investigation was the cause of the 
money being paid over by the defaulting taxpayer, and that the revenue agent could 
not be deprived of his commissions, by the defaulting officer paying the money in 
to the treasury. Under the statute, the revenue agent is entitled to recover for 
the state 80 per cent. of the amount due by the defaulting officer, and for himself 
20 per cent. of the amount. The state has no interest in his commission of 20 per 
cent. Appellee had no right to pay the $500 in to the state treasury. In fact, it 
would have been more regular under Section 4739, Code of 1906 (Section 7057, 
Hemingway’s Code), if the entire amount had been paid over to the revenue agent. 
He was authorized to collect it with or without suit, and, when collected, his inter- 
est in the collection was 20 per cent. of the amount. He was not required to pay 
the whole amount in to the state treasury, and then make claim against the state, 
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if that could be done for his commission of 20 per cent. Appellee, by paying into 
the state treasury appellant’s commissions, did not acquit himself of his obligation 
under the law to appellant. He was due to pay that to appellant and no one else. 

We find no merit in the other contentions on behalf of appellant. Therefore, 
in all other respects the decree of the chancellor is affirmed. It is reversed, and 
remanded alone for the purpose of the ascertainment and allowance of interest in 
accordance with this opinion. 

Affirmed in part, and reversed in part, and remanded. 

McGowen, J. (dissenting). The writer is so thoroughly convinced that the 
majority opinion clearly overlooks and fails to meet and recognize the rule in Missis- 
sippi on the question of interest, that I feel it my duty briefly to call attention to the 
position which I assume, as to the decision of this case. 

On the facts, the chancellor found that there was no unlawful conversion on 
the part of Henry, the insurance commissioner, but that- the insurance commissioner 
failed to turn over, at the times required by law, moneys which came into his hands 
as commissioner; and the lower court held, no doubt upon the apparent authority 
of the decisions of our own court, that Henry was not liable for interest. Under 
this state of facts and believing that the Brethren joining in the majority opinion 
have wholly ignored the decisions of our own court and the position of Mississippi 
on the question of interest, I shall call attention to these decisions, and not under- 
take to enter into an argument thereon. In our state, interest is the creature of 
statute, and the statute imposing interest is in derogation of the common law and 
must be strictly construed, and, in the absence of a specific statute, the common 
law controls our decisions. The majority opinion is based upon Section 2678 of the 
Code of 1906, which is as follows: 

“Legal rate. The legal rate of interest on all notes, accounts and contracts shall 
be six per cent. per annum; but contracts may be made, in writing, for a payment 
of a rate of interest as great as eight per centum per annum. And if a greater rate 
of interest than eight per centum shall be stipulated for or received in any case, all 
interest shall be forfeited, and may be recovered back, whether the contract be 
executed or executory. If a rate of interest is contracted for or received, directly 
or indirectly, greater than twenty per cent. per annum, the principal and all interest 
shall be forfeited, and any amount paid on, such contract may be recovered by 
suit.” Laws 1912, c 229. In effect January 1, 1913. 

It will be noted that interest is imposed on notes, accounts and contracts. In 
my opinion, we do not have to appeal to the lexicon to ascertain the meaning of 
the word “account,” and the meaning which has been placed upon it by our court, 
and by the Legislature almost since Mississippi became a state. We think it is 
clear that “accounts” here means those items of debit and credit which arise from a 
contractual relation; and that the word “accounts” here means that character of 
dealing between parties which would constitute a contract, and not necessarily statu- 
tory obligations. I have no quarrel with the dictionary definition of the word “ac- 
counts,” but I believe it has been clearly settled that there must be a relation of 
contract between debtor and creditor in order to be able to invoke this statute for 
the imposition of interest. Interest is not imposed in Mississippi by way of damages, 
but is imposed under the statutes, and in no other way. In Eastin v. Vandorn, Walk. 
(Miss.) 214, it is said: 

“The subject of interest is one of statutory creation. Interest was not allowed 
by the common law. As judgments, in March, 1806, did not by any statutory pro- 
vision bear interest, the clerk erred in issuing his execution for interest on the judg- 
ment.” 

In Hamer v. Kirkwood, 25 Miss. 95, Chief Justice Smith said, in passing upon 
the question of interest upon a judgment: 

“The propriety of this determination of the court on the first question, depends 
entirely upon the statutes in regard to interest upon judgment debts; as neither debts 
due by contract, nor by judgment, would bear interest, unless made to do so by 
positive legislation.” 

In Board of Supervisors v. Klein, 51 Miss. 807, our court said: 

“Interest is the creature of statute, and our statute does not embrace county 
warrants. The common understanding of the community is, that they do not bear 
interest. * * * It is not in the contemplation of persons to whom warrants are issued 
that they aré to carfy interest. Our statute (Section 2297, Code), has reference to 
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the contracts of individuals, and not of the state or counties, which are not supposed 
to be included in any statute imposing burdens, unless specially named or fairly 
embraced in the language used. Section 2281, as to judgments, embraces only those 
between individuals, enforceable by execution, and does not include allowances by 
boards of supervisiors, which, though called judgments, are not strictly such in the 
legal acceptation. The demand of payment of county warrants does not create any right 
to interest from that date. Not bearing interest, they cannot be made to bear it 
by a demand of payment.” 

If Henry shall be said to owe an account to the state, it would be a poor rule 
that work not work both ways, especially where the Legislature has had opportunity 
to impose interest on this particular official and has not done so, unless it be in the 
use of the word “account” in the statute here under review. In the case of Clay 
County v. Chickasaw County, 64 Miss. 534, 1 So. 753, our court said, in passing 
upon a claim for interest in favor of Chickasaw County as against Clay County: 

“The claim of Chickasaw County does not arise ex contractu, but it is purely 
statutory. The statute of May 4, 1872, by which the liability was created, makes no 
provision in regard to interest.” 

The word “account” was in the statute when the court delivered this opinion, 
and yet they held that the account must be ex contractu and not an account created 
by statute unless interest was positively imposed in that statute. In Railroad Co. v. 
Adams, 8 Miss. 895, 29 So. 996, the court had under review interest on a judgment 
for a large amount in favor of the state against the railroad company for taxes, and 
there the court set this question absolutely at rest. Quoting from the opinion, supra: 

“Can interest upon delinquent taxes be recovered upon an injunction bond by 
designating it as ‘damages’? If it can be thus recovered, it surely would be recover- 
able in a direct suit therefor. The basis for recovery must be the same in both 
instances. Calling interest ‘damages’ could not operate to make that liable which 
was not liable under the name of interest. Interest is entirely statutory. It was 
not allowable by the common law, and exists only by positive legislation. Easton 
v. Foster, Walker Rep. 214; Homer v. Kirkland, 25 Miss. 96. 

“Our statute provisions authorizing the recovery of interest are found in Sec- 
tions 2348 and 2350, Code 1892, and they provide as follows: ‘The legal rate of 
interest on all notes, accounts and contracts shall be,’ etc. and ‘that all judgments and 
decrees founded on any contract shall bear interest,’ etc., and other judgments and 
decrees at six per centum. Unless the contractual relation exists or judgment has 
been obtained, our statutes do not authorize the recovery of interest, and it is 
clear that that relation does not exist as between the government and the citizen 
regarding the levy of taxes, in the sense in which the interest statute refers to.” 

The learned counsel who presented the cause, supra, for the appellee, the state, 
urged that the judgment statute, as to interest, clearly controlled their right to 
interest, where the suit was based upon the injunction bond. The point I am calling 
attention to is that the court again and again declared that the interest must be 
imposed under the statute by virtue of a contractual relation, or else by direct 
positive legislation. Of course, there is no positive direct legislation in the instant 
case, unless it is in the section embracing the word “accounts.” 

We are simply trying to show that our court has always held that accounts 
have reference to an account created by virtue of a contractual relation. Our court 
has announced that taxes are a debt, and Section 3747 of the Code of 1892 declares 
taxes a debt. In the case supra, the court, reannouncing this view, held that no con- 
tractual relation existed; that neither the tax, nor the judgment for the tax, was sub- 
ject to interest under either of the statutes quoted. 

The insurance commissioner and all the chapter with reference to him is the 
creature of a statute. It is not a constitutional office. The Legislature created it at 
its will, and miay at any moment destroy it. The Legislature saw fit not to create 
any interest charge as against the insurance commissioner, nor any penalties in the 
way of damages in lieu of interest. I have endeavored to show, by statement of the 
decisions of our own court, that we are committed to the doctrine that interest :must 
be imposed by positive legislation, or else be imposed on account of contractual rela- 
tions. I think the word “account” in our statute has been held to be that kind of an 
account which arises by reason of the contractual relation between the parties. Where 
the liability is imposed by statute independent of contract and not by contract, then 
interest must be specifically imposed by that statute. 
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In early times interest was called usury, looked upon with great disfavor, pro- 
hibited by the Mosaic Law, under severe and rigid penalty by the old English laws, 
the church thundered anathema, and the state declared forfeiture against taking any 
interest, great or small. John Calvin, the churchman, announced that the true mean- 
ing of usury was illegal or oppressive interest, and the allowance was finally sanc- 
tioned by statute in 1545 in England. In the United States, from the outset, interest 
has been viewed with more tolerance and with greater favor than by the English 
courts. Legislative construction of a statute is persuasive when there is difficulty 
in its construction, and, if this should be resorted to in this case, it is clear that the 
Legislature has been aware of the clear cut decision in the Adams Case, supra, and 
the other cases cited. 

The obligation to pay over and the handling of a sheriff and tax collector is 
not different from the character of account between the state and the insurance 
commissioner, yet Section 4357, Code 1906, fixes the date, the time of the month 
when he shall pay over taxes collected by him; imposes 30 per cent. penalty and 
6 per cent. per annum thereon from the time the payment was dué to have been 
made by the tax collector, thus imposing usury in its own favor, if it be called 
interest, but not so if we term it a penalty. This statute has been in effect since 
1904. I think it is a fair inference that the Legislature took the view, that money 
collected by one of its servants was the money of the state, and not subject to 
interest, but that any reasonable penalty could be imposed. 

Another instance where the Legislature has construed Section 2678 of the Code 
of 1906 is found in our Depository Laws, where, under Section 4247, Hemingway’s 
Code, counsel fees and damages at the rate of 1 per cent. per month against any 
county depository failing to pay over any county funds when lawfully demanded, and 
this statute was approved in the case of Fidelity & Deposit Co. v. Wilkinson County, 
109 Miss. 879, 69 So. 865. 

I might cite other instances of legislative construction of our Interest Statute 
by imposing interest and damages upon certain officials, and not imposing that or 
similar damages upon others. In the light of the decision in the Adams and other 
cases, failure of the legislative branch of the government to act is, by tacit consent, 
an approval of the opinion in that case that only accounts or debts created by contract 
are subject to interest in Mississippi. 

I think the chancellor was correct in holding that Henry was not subject to 
pay the state interest upon its own funds, because of a failure to pay over on the 
day named in the statute, freely admitting that the Legislature could, and perhaps 
ought, to have imposed a penalty upon the insurance commissioner. Having failed 
to do so, I respectfully suggest that it is beyond the power of the court to thus legis- 
lat 


e. 
Holden, J., concurs in the above dissent. 


PLATE GLASS UNDERWRITERS’ MUT. INS. CO. v.. RIDGEWOOD 
REALTY CO. (No. 15250.) 
(Kansas City Court of Appeals. Missouri. Feb. 9, 1925. Rehearing Denied 
Feb. 28, 1925.) 
269 Southwestern Reporter 659. 

10. INSURANCE—INSURER, INSURING PLATE GLASS WINDOW OF 
LEASED PREMISES WITH TENANT UPON PAYMENT OF DAMAGE 
THERETO, HELD NOT SUBROGATED TO RIGHT OF TENANT AS 
AGAINST LANDLORD WHO MIGHT HAVE BEEN LIABLE TO 
TENANT FOR SUCH DAMAGE UNDER LEASE. 

An insurance company insuring tenant against breakage of plate glass window 
thereby became primarily liable to tenant for breakage of such window, and insured 
the property itself and not a debt due tenant, and hence, by payment for repair 
of broken window did not become subrogated to rights of tenant as against land- 
lord, who, by provision in lease, might have been liable for such damage. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Appeal from Circuit Court, Jackson County; Charles R. Pence, Judge. 

Action by the Plate Glass Underwriters’ Mutual Insurance Company against the 
Ridgwood Realty Company. From judgment granting defendant’s motion for new 
trial after verdict for plaintiff, plaintiff appeals. Affirmed. 

Ashley & Gilbert, of Kansas City, for appellant. 
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Hogsett & Boyle and Chester L. Smith, all of Kansas City, for respondent. 

Trims_e, P. J. Defendant is a corporation owning a large busitiess building in 
Kansas City, which it had leased to the F. P. Burnap Stationery & Printing Company. 
Plaintiff is a plate glass insurance company in which the printing company had a 
policy insuring it against loss gr damage, by breakage of plate glass covered by the 
policy, from accidental causes beyond insured’s control. While said policy was in 
force, a windstorm blew out the plate glass front of the ground floor of said 
building, and insured called upon plaintiff to replace it. The insurance company, 
within 24 hours after the glass was blown out, replaced it at a cost of $624.02, which 
is alleged to be, and which plaintiff’s evidence shows was, reasonable. The plaintiff 
did not know whether the printing company occupied the building as owner or 
tenant, and as the lease does not seem to have been recorded, it seems the insurance 
company had neither actual nor constructive notice of the terms of the lase. 

After replacing the glass, the insurance company discovered that the insured 
was a tenant of defendant, holding under a five-year lease which provided, among 
other things, as follows: 

“The lessee further agrees that * * it will make all repairs which are required 
by lessor to be made during the term of this lease other than repairs necessary 
to be made on account of damage by fire, cyclone or windstorm, except that the 
lessor shall make all necessary repairs on the roof and shall keep the outside of 
the building painted.” 

The lease further provided that— 

“In case said building shall at any time during the term of this lease be destroyed 
or damaged by fire or other unavoidable casualty so as to render the same unfit for 
occupancy or for carrying on the lessee’s business, and such damage is of such an 
extent that the same cannot reasonably be restored or repaired within four months, 
then this lease shall terminate and the lessee shall yield up possession of the said 
premises and the lessee’s obligation to pay any further rent shall cease. If, However, 
such loss or damage can reasonably be restored or repaired within four months, the 
lessor hereby agrees to rebuild said building or repair such damage as soon there- 
after as the work can be done, and the rent hereby reserved or a fair and just 
proportion thereof according to the nature and extent of the damage sustained shall 
be suspended or ratably diminished as the case may be until the said premises have 
been rebuilt or made fit for use and occupancy.” 

Upon discovery of the lease with the above terms, the plaintiff brought this 
suit against the landlord to recover the amount it had expended in replacing the 
glass, on the theory that by the terms of the lease, the landlord was obligated 
therein to repair the damage above mentioned, and plaintiff had repaired it in 
ignorance of that fact, and was entitled to recover of the defendant landlord the 
expense thereof on the theory that plaintiff only agreed to indemnify the printing 
company against the loss or damage in question, and that by the terms of the lease 
such loss was primarily the loss of the landlord and should have been borne by it; 
and that the insurance company was subrogated to the rights of the insured, under 
a clause in the policy reading as follows: 

“In case of replacement or payment for loss under this policy, the company 
shall be subrogated to all the rights of the assured against any person or corporation 
as respects such loss to the extent of its interest, and the assured shall execute all 
papers required to secure to the company such rights.” 

After a trial, the court gave, among others, an instruction which in substance 
told the jury that if defendant was the owner of the building and leased it to the 
printing company, and that while the latter was occupying the building -under the 
lease the plate glass windows were broken out by a windstorm, and that said printing 
company held plaintiff’s policy indemnifying it against such loss, and if, on demand 
of the printing company, plaintiff restored said glass at a cost of $624.02, and, if 
said cost was reasonable, and if at the time plaintiff “was ignorant of the fact that 
under the terms of said lease said Burnap Stationery & Printing Company was not 
bound under the circumstances of said accident to replace said glass, and that 
plaintiff replaced same under the belief that it was legally bound to do so,” their 
verdict should be for plaintiff in the sum of $624.02 with interest. 

The jury returned a verdict for $691.10, and, upon defendant’s filing a motion for 
new trial, the court sustained it, stating as a reason therefor that it was “on grounds 
of error in instructions.” Whereupon plaintiff appealed. 
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The first and possibly most important question to be determined is: Do the 
terms of the lease obligate or bind the landlord to make the repairs involved in this 
controversy? For, if the landlord is not bound to make them, then plaintiff is not 
acm oe recover, whatever might be its rights of subrogation where the landlord 
is bound. 

It will be observed that the lease provides that“the lessee agrees to “make all 
repairs which are required by lessor to be made during the term of this lease other 
than repairs necessary to be made on account of damage by fire, cyclone, or wind- 
storm, except that lessor shall make all necessary repairs on the roof and shall 
keep the outside of the building painted.” 

[1-3] Now, no matter if the above language may seem to imply that since lessee 
is not obligated to repair damage by windstorm the landlord is so obligated, yet, 
under the law of landlord and tenant, this, of itself, is not sufficient to bind the 
landlord to do so. For, under that law, a landlord is not obligated or bound to 
repair unless he has expressl¥ agreed to do so, and the only express agreement on 
the landlord’s part, in the above clause, is to repair the roof and keep the outside 
painted. Kohnle v. Paxton, 268 Mo. 463, 188 S. W. 155; Glenn v. Hill, 210 Mo. 296, 
109 S. W. 27, 16 L. R. A. (N. S.) 699; Piper, etc., Co. v. Dobbin, 195 Mo. App. 
435, 437, 192 S. W. 1044; 24 Cyc. 1081. A covenant that the lessor will made any 
repairs is never implied. Sheets v. Selden, 7 Wall, 416, 423, 19 L. Ed. 166; 24 Cyc. 
1087. The provision that the tenant should make all repairs other than those made 
necessary on account of windstorm did not obligate the landlord to make those 
excepted; it merely relieved the tenant of any contractual obligation to make them. 
Kennedy v. Watts, 142 Mo. App. 103, 106, 125 S. W. 211; 16 R. C. 1033; 1 Tiffany 
on L. & T. 581; Taylor on L. & T. 400; Healey v. Tyler, 150 Iowa, 169, 129 N. W. 
802. In other words, even though the tenant might, in fact, have to make such repairs 
if they were made by any one; yet, so far as the above terms of the lease are 
concerned, the repairs here considered. were not, by the contract, laid upon the 
tenant, nor was the landlord bound to make them. 

Does the second provision, hereinabove quoted, bind the landlord to make the 
repairs involved herein? 

[4] It provides that if the building be damaged by fire or other unavoidable 
casualty “so as to render the same unfit for occupancy, or for carrying on the 
lessee’s business,” and is of such extent that it cannot be repaired in four months, 
then the lease shall terminate; but if such damage can reasonably be repaired within 
four months, the lessor agrees to rebuild said building or repair such damage as 
soon as it can be done, the rent shall be suspended or ratably diminished, as the 
case may be, until the building has been rebuilt or made fit for use and occupancy. 
It would seem that the clause “unfit for occupancy or for carrying on the lessee’s 
business,” and the phrase “fit for use and @ccupancy,” both of which occur in the 
paragraph under consideration, are at least as strong in meaning as, if not synony- 
mous with, “untenantable.” It was held in Wolff v. Turner, 6 Ga. App. 366, 65 
S. E. 41, that a building is ‘“untenantable” when it is damaged so that it cannot be 
restored to a fit condition by ordinary repairs such as can be made without unreason- 
able interruption of the lJessee’s business. Where, by statute, a tenant is relieved 
from payment of rent, in case premises are injured so as to be untenantable, the 
injury contemplated is such as permanently unfits the premises for occupancy. 
24 Cyc. 1158. See, also, 2 Underwood on Land. and Tenant, § 792, p. 1349, where 
the same rule is announced, and where it is said that mere damage which renders 
the occupation of the tenant unpleasant and inconvenient “is not sufficient to bring 
the case under the stipulation.” See, also Lewis v.- Hughes, 12 Colo. 208, 215, 
20 P. 621. 

[5] Consequently, it would seem that taking the whole paragraph into considera- 
tion, the repairs which lessor therein obligated itself to make are those correcting an 
injury or damage of such a serious nature as would render the building “unfit for 
occupancy or for carrying on the lessee’s business,” or unfit for “use and occupancy,” 
and not such as could be repaired in a few hours’ work with no substantial injury 
to, or cessation of, lessee’s business. And indeed this is the construction placed upon 
the lease by the lessee in taking out the insurance instead of relying on the lessor 
to make such repairs. However, this is not a case between the two parties to the 
contract, and hence, perhaps, the plaintiff should not be conclusively bound by the 
construction the lessee places thereon, even though the rights plaintiff claims are 
based on contract with the lessee. 
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There is no evidence that the breaking of the glass rendered the building unfit for 
cccupancy or for carrying on the lessee’s business; indeed, the evidence is the 
other way, for curtains were at once hung over the broken windows, and the only 
thing done to lessee’s property was to remove the merchandise from them. 

The only case cited by appellant in support of its contention is that of Darrell v. 
Tibbitts, 5 Queen’s Bench Division, 560. But in that case the lessees were those who 
were bound to repair, and the court held that as the contract of insurance was one 
of indemnity and the insurance company had paid the loss unaware of the fact that 
lessees were bound to defendant to make good the loss and had already done so, 
the insurance company would be entitled to recover the money back, though the 
court, or at least one of the judges, remarks that if the tenants had not repaired 
the damage, the insurance company would have been bound to pay the landlord 
who had insured with them, and would have had a right to bring, in his name, an 
action against the tenants and recover what they had paid the landlord, on the 
theory of having been subrogated to his rights. The fact is, however, that in the case 
cited by appellant not only was there no question of the tenant’s liability to make the 
repair but he had already done so, while in the case at bar the question is whether 
the landlord is obligated to make the repairs, a vastly different situation, because 
in order to bind the landlord to make the repairs involved herein, that obligation 
must clearly and affirmatively appear, and we think it does not in the case at bar. 
Certainly the Tandlord in the present suit was not bound to make them unless the 
damage was of such character as to render the building “unfit for occupancy or 
for carrying on of leSsee’s business.” The evidence does not show this to be a fact, 
but tends to. show the contrary. The instruction hereinabove mentioned, however, 
proceeds on the theory or assumption that the landlord was bound as a matter of 
law. Consequently, the judgment of the court sustaining. the motion for new trial 
could be affirmed on that ground. 

[6, 7] But, even if the lease should be construed as obligating the landlord to 
make the repairs here in question, still, before the landlord could be made liable for 
the expense thereof, he must have notice of the damage and be given a reasonable 
time to repair. 16 R. C. L. 1052; 24 Cyc. 1091-1094; Tiffany on Land. and Ten. 586; 
Ploen v. Staff, 9 Mo. App. 309; Schenk v. Forrester, 102 Mo. App. 124, 128, 77 S. W. 
332; Chambers v. Lindsay, 171 Ala. 158, 55 So. 150; Rumberg v. Cutler, 86 Conn. 
884 A. 107. No notice to the landlord was shown. And, even if a right of subroga- 
tion exists as claimed by plaintiff, still the latter could have no greater rights than 
the one to whose rights plaintiff is subrogated. Hipwell v. National Surety Co., 130 
Iowa, 656, 105 N. W. 318; Swarts v. Siegel, 117 F. 13, 54 C. C. A. 399; Houston v. 
Branch Bank, 25 Ala. 250; Barton v. Brent, 87 Va. 385, 13 S. E. 29; Sellers v. 
Heinbaugh, 117 Pa. 218, 11 A. 550. 

[8-10] But we do not think any rights of subrogation exist in this case. Sub- 
rogation is a child of equity, which in later years has grown into and become a 
principle of law; but its origin or basis is in the nature of things, i. e., it grows out 
of natural justice demanded by the facts of the situation. For instance, if one 
secondarily liable for a debt pays it, he is entitled as against the debtor who is 
primarily liable to be subrogated to the creditor’s rights, and such right of subro- 
gation arises, by operation of law, out of that situation with or without an agree- 
ment to that effect. Loewenstein v. Queen Ins. Co., 227 Mo. 100, 127 S. W. 72. 
Now, the insurance company in the case at bar did not agree to insure or guarantee 
to the insured the payment of any debt, or the performance of any obligation on 
the part of insured’s landlord. It merely agreed to insure the plate glass, i. e., the 
property itself, for a cash consideration, to wit, the premiums paid by insured. The 
insurance contract was one solely between the two parties thereto, and the insurance 
company only paid what it contracted primarily to do; but now, notwithstanding 
it still retains the premiums or the benefit of its contract, it seeks reimbursement 
from the landlord on the basis that the latter, under a wholly separate and inde- 
pendent contract, should have done so. We see no basis of subrogation arising out of 
the circumstances herein, and are of the opinion that the subrogation clause in the 
insurance contract only applies to circumstances in which the law creates the right 
of subrogation. The plaintiff insured the property itself, not a debt due the tenant. 
Havens v. Germania Ins. Co., 135 Mo. 649, 658, 659, 37 S. W. 497. The mere fact 
that the tenant might thus have two sources to which he could look for repair or 
reimbursement does not give the plaintiff the right to be subrogated to that right as 
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to one of such sources. Ely v. Ely, 80 Ill. 532. See, also, Washington, etc., Co. v. 
Weymouth, etc., Ins. Co., 135 Mass. 503; Foley v. Manufacturers, etc., Ins. Co., 
152 N. Y. 131, 46 N. E. 318, 43 L. R. A. 664; Heller v. Royal Ins. Co., 177 ‘Pa. 262, 35 
A. 726, 34 L. R. A. 600 ; Fire Ass'n v. Patton, 15 N. M. 304, 107 P. 679, 27 R. A. 
(N. S.) 420; Milwaukee, etc., Ins. Co. v. Ramsay, 76 Or. 570, 149 P. 542, E.R. A. 
1916A, 556, Ann. Cas. 1917B, 1132. 

The English case of Darrell v. Tibbitts, 5 Q. B. D. 560, cited by appellant and 
hereinabove referred to, if in point would seem to be contrary to the general weight 
of authority, and hence is not to be followed on the point in question. 

The judgment is affirmed. 

All concur. 


STANDARD LIFE INS. CO. v. CAREY 
(Supreme Court of Pennsylvania. March 16, 1925.) 
is INSURANCE_ADVANCES OF COMPANY TO AGENT HELD DRAW- 

ING ACCOUNT AND NOT FIXED SALARY. 

Where insurance agency contract provided for advance to agent monthly under 
specific stipulation that it was only drawing account against commissions unless busi- 
ness totaled certain amount, and business fell far below that amount, acceptance and 
use of sums so advanced held to preclude agent from claiming that it was part of 
fixed minimum salary. 

(For other cases, see Insurance, Dec. Dig., § 84[1].) 

2. INSURANCE—CONTRACT FOR INSURANCE AGENCY HELD TER- 

MINABLE AT WILL. 

Contract for insurance agency, being for personal services and with no definite 
period of time expressed, held terminable by either party at will. 

(For other cases, see Insurance, Dec. Dig. § 79.) 


3. INSURANCE—AGENT HELD TO HAVE BREACHED CONTRACT UN- 
DER EVIDENCE. 
Agent held to have breached contract with insurance company in his failure to 
devote all his attention to business of company, and his negligent manner of conducting 
its business, so as to entitle company to declare contract at an end. 


(For other cases, see Insurance, Dec. Dig. § 79.) 


Appeal from Court of Common Pleas, Philadelphia County; Horace Stern, Judge. 

Action by the Standard Life Insurance Company against Lawrence F. Carey. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 

Hiram B. Calkins, Leighton P. Stradley, and George J. Edwards, Jr., all of 
Philadelphia, for appellant. 

Frederick H. Knight and F. S. Edmonds (of Edmonds & Obermayer), both of 
Philadelphia, for appellee. 

Frazer, J. This action is based on a contract, wherein plaintiff employed defen- 
dant as its agent to solicit insurance, and was brought to recover various items claimed 
to be due from defendant on an open account between them, and the further sum of 
$25,000 damages for breach of contract by defendant. The latter’s affidavit of 
defense denied any amount due plaintiff and set up a counterclaim for damages in 
the sum of $200,000 for alleged breach of contract by plaintiff in wrongly dismissing 
defendant. 

The case was, by agreement, submitted to a referee who, after hearing the evi- 
dence, found in favor of plaintiff for the several items of indebtedness set forth in 
its statement, exclusive of the claim for damages. Exceptions filed by defendant were 
dismissed by the court and judgment entered for plaintiff, from which defendant ap- 
pealed. In a stipulation signed and filed by attorneys for the parties it is conceded 
that all items included in the award in favor of plaintiff were proper with the excep- 
tion of the sum of $1,819.55, representing the amount of monthly payments advanced 
to defendant during the continuance of the contract, and agreed that, if the court 
should be of opinion that plaintiff was not entitled to be repaid this amount, it should 
be deducted from the judgment entered by the court below, otherwise the judgment 
should stand as rendered, subject to the decision of the court on the question of 
defendant’s right to recover on his counterclaim. 
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The contract, dated January 14, 1923, provided, inter alia, for the appointment 
of defendant as plaintiff’s agent, with power to designate and employ subagents for 
the purpose of soliciting life insurance within the territory specified, which was 
“assigned exclusively to the agent for the purpose hereinbefore mentioned, upon 
condition that the company shall receive from the agent and his subagents, during 
each twelve months * * * an amount of insurance aggregating $500,000. In the 
event of the failure of the agent to comply with this condition as to quota, the 
territory herein assigned to the agent shall thereupon cease to be exclusive to said 
agent,” and reserving the right to the company to employ other agents within that 
territory. It was further provided that “in the event of the termination of this con- 
tract by death or otherwise,” the company would pay to the agent “or to his heirs, 
executors, administrators, or assigns, as the case may be,” specified commissions. 
These commissions varied from 60 to 80 per cent. of the premiums paid by the 
insured to the company during the first year, and from 5 to 7% per cent. on renewals 
subsequent to the first year, and continuing while the policies remained in force. Also 
that “in event of the assignment of this contract as hereinafter provided by the 
agent to the East Penn Securities Co.” the commissions should be paid to that com- 
pany or to its successors “both during the continuance and after any termination of 
this contract.” Defendant also agreed “to use his best endeavors to fulfill the obliga- 
tions of this contract, and to obey and observe all the instructions, rules, and regula- 
tions of the company, and [to] devote his entire time and best energies to its interests 
during the time that he has exclusive rights as soliciting agent in the territory assigned 
to him as herein provided, acting exclusively for it and not tendering any applica- 
tion for insurance in any other company, unless first offered to and declined by the 
company,” and, during the time defendant should act as soliciting agent for plaintiff, 
“use his best endeavors” to avoid any lapse of policies written, and, “in the agent’s 
terminating this contract so far as continuing as soliciting agent for the company as 
provided herein, the comgany shall have the right ‘to deduct, from any future renewal 
commissions due hereinunder, the amount of any office rent the company may be 
obliged to pay during the unexpired term of any lease the agent may at that time 
have in Philadelphia for the transaction of the company’s business.” 

[1] The pertinent provisions of the contract on the question of advancement 
of the $1,819.55 are that, during the continuance of the contract, plaintiff would 
“pay the agent a monthly allowance of $135, which allowance, however, may be dis- 
continued by the company upon the agent failing to pay for, annually, $500,000 of 
life business.” This credit was subsequently increased to $150 per month, and later 
the company’s executive committee authorized a further increase of $50, and so 
notified defendant by letter dated January 25, 1916, subject, however, to the follow- 
ing provisions : 

“If your agency pays for $500,000 of life insurance this year, the entire $600 will 
be an expense allowance. If your agency pays for $400,000 of business, $300 of 
the additional amount will be an expense allowance and $300 an advance against 
commissions. If less than $400,000 of business is paid for, the $600 will become 
an advance.” 

The foregoing extracts from the contract are the material parts bearing 
on the questions before us for determination. Taking up first plaintiff's right to 
a return of the last $50 a month advances, the letter quoted above clearly defines 
tights of parties, and relieves us from the necessity of considering whether, under 
the original contract, the amount stipulated was intended to be treated as a business 
expense, or as a mere drawing account to defendant or which he would be obliged 
to make return. Such payment could be treated as an expense in event defendant’s 
business reached the required standard, otherwise it should be treated as an advance 
against commissions and deducted therefrom. Defendant accepted and used the money 
with knowledge of the conditions, and, although he protested, plaintiff at no time 
assented to a change in the terms indicated in its letter, consequently, defendant, on 
accepting and using money, became bound by the attached conditions. The uncontra- 
dicted evidence and the findings of the referee are that the business during the years 
mentioned fell far below the amounts stated in the letter, hence plaintiff was within 
its rights in treating the payments as advances against commissions earned by defen- 
dant. The judgment entered by the court below was accordingly proper and must be 
sustained unless defendant’s counterclaim is to be recognized as valid. 

[2] The basis of defendant’s contention is that the contract was a permanent 
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undertaking and not subject to termination at will by plaintiff. The referee, in an 
elaborate opinion fully discussing the question of revocability, reached the conclusion 
that, as the contract was one for personal services with no definite period of time ex- 
pressed, it was terminable by either party at will, following the general rule found in 
numerous cases. Kirk v. Hartman & Co., 63 Pa. 97, 105; Weidman v. United Cigar 
Stores, 223 Pa. 160, 161, 72 A. 377, 132 Am. St. Rep. 727; Hogle v. DeLong Hook 
& Eye Co., 248 Pa. 471, 473, 94 A. 190. We find nothing in the provisions of the 
contract quoted above tending to bring the case within any exception to the rule 
applied by the referee and court below. We consider unnecessary, however, a dis- 
cussion of this question, inasmuch as another principle of law fully sustains the 
judgment entered by the court below. 

[3] Regardless of how we view the contract, whether terminable at will or to 
continue during the lifetime of defendant or for any other definite or indefinite period. 
the consideration for the payment o commissions was the service the contract required 
defendant to perform. In case of failure on his part to properly discharge the 
duties devolving upon him under the agreement, there can be no doubt as to plain- 
tiff’s right to declare it at an end, subject only to the continued payment of the 
prescribed percentages on future renewals of policies written by defendant. As 
to such payments, no question is raised in this proceeding. The referee found, and 
his findings are amply supported by the testimony, that defendant neglected and failed 
to comply with the provisions of ‘the contract in various respects. Notwithstanding 
the stipulation that he should use his best endeavors to secure reinstatements of lapsed 
policies, that class of business in 1919 exceeded $192,000, while during the same year 
new business written by defendant aggregated only $198,000. In 1920 the lapsed 
policies totaled nearly $200,000, for the first four months, while new business written 
during that time did not exceed $30,000. There is evidence, in fact it is conceded by 
defendant, that he was interested in other enterprises, and neglected to give proper 
time or attention to either procuring new business or securing reinstatement of lapsed 
policies. Although frequently requested, he failed to furnish reports and made no 
replies to numerous letters written him by plaintiff requesting information in regard 
to the company’s business until after having ben repeatedly asked so to do. Plain- 
tiff often notified defendant that his work was unsatisfactory, and although defen- 
dant as often promised to withdraw from outside interests and devote his entire 
time to the company’s business, he utterly failed to keep his promises. The sole 
explanation by defendant of the falling off of business and of his apparent carelessness, 
was that his other interests prevented him from properly looking after plaintiff's 
insurance matters. 

* Defendant neglected to keep full accounts of his agency’s business, stating frankly 

that he was not capable of so doing, and requested plaintiff at the end of the year 
to fill.out a check for the amount of his indebtedness as shown by its books, and 
forward to defendant for his signature. Under these circumstances, the court below 
correctly found that defendant failed to perform duties imposed upon him by his 
contract, and that plaintiff was consequently justified in treating the contract as 
broken, and in dismissing him. 

The judgment of the court below is affirmed. 

All concur. 
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EQUITABLE LIFE INS. CO. OF IOWA v. CUMMINGS er at. (No. 3251) 
(Circuit Court of Appeals, Third Circuit. March 16, 1925.) 
4 Federal Reporter (2d) 794 
1. INSURANCE—NOT NECESSARY THAT BENEFICIARY IN LIFE 

POLICY SHALL HAVE INSURABLE INTEREST. 

A person has an unlimited insurable interest in his own life, and may law- 
fully take out policies of insurance on his life and make them payable to whom 
he desires, and it is not necessary to their validity that the beneficiary a 
have an insurable interest. 

(For other cases see Insurance, Dec. Dig: § 114.) 


2. INSURANCE—EXCLUSION OF EVIDENCE IN CONTEST OVER 
RIGHT TO PROCEEDS OF LIFE POLICIES HELD NOT ERROR. 
The exclusion of evidence offered to show that illicit relations existed be- 

tween insured in life policies and the woman named as beneficiary, and who was 

assignee of the policies, in a suit between such beneficiary and the administrator of 
insured, held not error. 
(For other cases, see Insurance, Dec. Dig. § 139) 


Appeal from the District Court of the United States for the Western Dis- 
trict of Pennsylvania; Frederic P. Schoonmaker, Judge. 

Bill of interpleader by the Equitable Life Insurance Company of Iowa against 
Kathryn Cummings and Alfred Freeman, administrator. Decree for Kathryn 
Cummings, and Freeman appeals. Affirmed. 

James A. Wakefield, Alexander Cooper, and Max J. nn, all of Pitts- 
burgh, Pa., and Dorff & Levy and I. Alfred Levy, all 54 ew York City, for 
appellant. 


William McElwee, Jr., and James W. Rhodes, both of New Castle, Pa., for 
appellee. . 


Ward C. Henry, of Philadelphia, Pa, and C. Chester Kaufmann, of Pitts- 
burgh, Pa., for Equitable Life Ins. Co. of Iowa. 

Before Woolley and Davis, Circuit Judges, and Thompson, District Judge. 

TuHompson, District Judge. The Equitable Life Insurance Company of Iowa 
issued two certain policies of insurance upon the life of Jesse J. Freeman, each 
in the sum of $2,000, payable to Kathryn Cummings as beneficiary, and designating 
her as the fiancée of the assured. Kathryn Cummings also held an assignment of 
the policies, which had been accepted as such by the insurance company. At 
the death of Jesse J. Freeman, Kathryn Cummings claimed the amount of the 
policies as the beneficiary named therein and under the assignment, and Alfred 
Freeman, claimed the amount as administrator of Jesse J. Freeman. 

The insurance company thereupon filed a bill of interpleader under the provisions 
of the Act of Congress of February 22, 1917, c. 113, 39 Stat. 929 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 99la), against Kathryn Cummings and Alfred Free- 
man, administrator, paid the amount due under the policies, $4,000, into court, and an 
issue in interpleader was framed as a suit in equity, in which Alfred Freeman, as 
administrator, was the plaintiff, and Kathryn Cummings the defendant. 

Freeman, as administrator, claimed the fund in court because, inter alia, the 
policies were made payable to Kathryn Cummings as fiancée of the assured, whereas 
at the time the policies were taken out, she was the wife of Edward Cummings. 
That fact was admitted by Mrs. Cummings, who averred that her husband had 
deserted her before the policies were taken out, and they had not thereafter lived 
together as husband and wife. Freeman further averred that the assured had made 
application for and taken out the policies, and made them payable to Kathryn Cum- 
mings, at her special instance and request, and that at that time Kathryn Cummings 
and Jesse J. Freeman were living in a meretricious relationship; that the premiums 
were paid by Kathryn Cummings; that she had no insurable interest, and had given 
no consideration for the assignments of the policies to her. 

Kathryn Cummings, answering, averred that she was the fiancée of Jesse J. 
Freeman when the policies were taken out, denied that she had paid the premiums, 
and averred that they were paid by the assured. She denied that the assured had 
taken out the policies at her special instance and request, denied the relationship 
charged to have existed between her and the assured, and averred the designation of 
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her as fiancée was descriptive only and intended for the purpose of identification; 
that the assignment was made by Freeman in his lifetime, in consideration of his 
love and affection for her, and in order to make more secure her title to the policies ; 
that he had given the policies to her in his lifetime, and they were in her possession 
at the time of his death, and at the time suit was brought. The case was heard on 
pleadings and proofs, and the issues of fact and law determined in favor of Kathryn 
Cummings, whereupon a decree was entered awarding the fund to her. 

Briefly stated, the learned trial judge found upon the evidence presented that 
the policies of insurance were taken out by Jesse J. Freeman at his own instance, 
without the knowledge or request of Kathryn Cummings, and were subsequently 
delivered to her by the assured; that the premiums were paid by the assured, either 
directly himself or by Kathryn Cummings, at his request, with money furnished by 
the assured for that purpose; that Kathryn Cummings was named as beneficiary in 
the two policies and was described therein as “fiancée”; that, in addition to being 
named beneficiary in the policies, the policies were assigned to Kathryn Cummings 
by assignments in writing and under seal, which assignments were attached to the 
policies, and duplicates thereof were filed with the insurance company. The con- 
clusion of law was that Kathryn Cummings was entitled to the fund in court and 
to a decree in her favor for the amount thereof. 

As to the contention of the plaintiff in the issue that the defendant had no 
insurable interest in’ the life of the assured, and that therefore the policies were 
wagering policies, the court held that every one has an unlimited insurable interest 
in his own life, may take out a policy of insurance, and make it payable to whomever 
he chooses, irrespective of whether or not the beneficiary named has an insurable 
interest; that therefore, upon the facts found, the law as to wagering policies had 
no application to the case. 

The contention that Mrs. Cummings could not recover upon the policies because 
she was not in fact the fiancée of Jesse J. Freeman, the assured, and was disqualified 
to enter into the contract to marry him for the*reason that she had a husband living, 
was ruled against the plaintiff upon the ground that the word “fiancée” in the poli- 
cies is used as a word of description only, and there was no question but that the 
defendant was the person to whom the assured desired the insurance money to be 
paid. The court found that she was described as “fiancée” because she had promised 
to marry the assured as soon as the marriage relation existing between herself 
and her husband could be dissolved; that it was immaterial that the engagement was 
not in fact a legal one, as she was amply described and identified without the use of 
the word “fiancée.” 

The offer of proof of a meretricious relationship existing between Jesse J. 
Freeman and Mrs. Cummings was excluded as immaterial, upon the ground that, 
even if such illicit relationship existed, the assured was not thereby incapacitated 
from making a valid contract of insurance for Mrs. Cummings’ benefit, by which 
the insurance company was to pay the proceeds at his death to Mrs. Cummings. 
The defendant offered proof to show that the assignments were forged. The court 
was not convinced of that fact, and found, to the contrary, that the assignments 
were executed by Jesse J. Freeman. 

[1] Assuming, for the purpose of passing upon the assignments of error in law, 
that the court below properly ruled upon the evidence, and that the evidence admitted 
is sufficient to sustain the findings of fact, we are satisfied that there was no error 
in the conclusion of the trial judge that the policies in question were lawful contracts 
of insurance in favor of Kathryn Cummings, and not wagering policies. It has been 
the law in Pennsylvania since Scott v. Dickson, 108 Pa. 6, 56 Am. Rep. 192, that 
a man may insure his own life, paying the premiums himself for the benefit of 
another, who has no insurable interest, and that such a transaction is not a wagering 
policy. The ground upon which, in the earlier cases, it was held that the beneficiary 
inust have an insurable interest, was that life insurance was treated as a contract 
of indemnity merely, and therefore the beneficiary must have an insurable interest, 
not only at the time the policy is taken out, but the interest must continue to the 
time of death. Goodsall v. Boldero, 9 East, 72. 

The modern doctrine, which is sustained by the preponderance of authority, 
treats a contract of life insurance, not as a contract of indemnity, as in the case of fire 
or marine insurance, but as a contract to pay a certain sum of money in the event of 
death. Scott v. Dickson, supra; Phoenix Mutual Life Insurance Co. v. Bailey, 13 
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Wall. 616, 20 L. Ed. 501. Mr. Justice Holmes said in Grigsby v. Russell, 222 U. S. 
149, 32 S. Ct. 58, 56 L. Ed. 133, 36 L. R. A. (N. S.) 642, Ann. Cas. 1913B, 863: 

“So far as reasonable safety permits, it is desirable to give to life policies the 
ordinary characteristics of property. This is recognized by Bankruptcy Law, § 70, 
which provides that, unless the cash surrender value of a policy like the one before 
us is secured to the trustee within thirty days after it has been stated, the policy 
shall pass to the trustee as assets. Of course the trustee may have no interest in 
the bankrupt’s life. To deny the right to sell, except to persons having such an 
interest, is to diminish appreciably the value of the contract in the owner’s hands.” 

The essential thing is that the policies shall be obtained in good faith and not 
for the purpose of speculating upon the hazard of a life in- which the insured has no 
interest. Connecticut Life Insurance Co. v. Schaefer, 94 U. S. 457, 24 L. Ed. 251. 
The mere fact, then, that the beneficiary of the policies in question had, neither at 
the time the policies were taken out nor at the time of the death 
of the assured, an insurable interest in his life, does not in itself pre- 
vent her recovery, either as beneficiary or as assignee of the policies; for, 
regarding the policy as a contract with the insurance company payable at his death, 
Jesse J. Freeman, the assured, had an unlimited insurable interest in his own life, 
and might lawfully take out policies of insurance on his life and make them pay- 
able to whom he desired, and it was not necessary that the beneficiary, Kathryn 
Cummings, should have an insurable interest. Hill v. United Life Insurance Associa- 
tion, 154 Pa. 29, 25 A. 771, 35 Am. St. Rep. 807; Phillips’ Estate, 238 Pa. 423, 
86, A. 289, Ann. Cas. 1914C, 282, 45 L. R. A. (N. S.) 982; Haberfeld v. Mayer, 
256 Pa. 151, 100 A. 587; Grigsby v. Russell, supra, distinguishing Warnock v. Davis, 
104 U. S. 775, 26 L. Ed. 924. : 

As, under the findings of fact, the defendant neither took out the policies nor 
was instrumental in having the assured do so, and the premiums were paid by the 
assured or with money furnished by him, we find no error in the conclusions of law 
based upon the facts found. 

Coming, now, to the rulings upon the evidence, an examination of the record 
fails to convince us that the trial judge was in error. In the instances insisted upon 
as error, the plaintiff’s offers of proof were entirely inconsistent with the questions 
put to the witnesses, dependent upon such offers, and objections thereto were properly 
sustained. The plaintiff’s testimony, however, which was offered tou show that Mrs. 
Cummings procured the taking out of the policies by the assured, ana tnat she paid 
the premiums out of her own money, and that the signatures to the assignments were 
forgeries, was freely admitted. The rulings against the plaintiff, of which com- 
plaint is made, were to questions not pertinent to the offers of proof. The statement 
of the trial judge at the hearing that it was immaterial whether Jesse J. Freeman or 
Kathryn Cummings paid the premiums is of no apparent consequence, in view of the 
fact that the plaintiffs’ testimony on that subject was freely admitted and considered. 

[2] We find no error in sustaining the objections to the offers of proof of the 
alleged relationship between the assured and Mrs. Cummings, or of a similar ruling 
upon offers to show that the assured lived at Mrs. Cummings’ house. Finally, the 
findings of fact were based upon conflicting evidence, and we see no reason for dis- 
turbing them. 

Finding no substantial error in the record, the decree is affirmed. 


SUPREME LODGE OF FRATERNAL BROTHERHOOD vy. GRIJALVA. 
(No. 2297.) 
(Supreme Court of Arizona. April 18, 1925.) 
235 Pacific Reporter, 397. 

2. INSURANCE—ACCEPTANCE OF PAST-DUE PREMIUM WAIVER OF 

FORFEITURE ON GROUNDS KNOWN TO INSURER. 

Acceptance of past-due premium is waiver of forfeiture on any ground known 
to insurer. 

(For other cases, see Insurance, Dec. Dig. § 392 [1].) 


3. INSURANCE—WARRANTY OF GOOD HEALTH BY TENDER OF PAST- 
DUE ASSESSMENTS NOT AFFECTED BY STATUTE AS TO WAIVER 
OF PROMPT PAYMENT BY ACCEPTANCE THEREOF. 

Provision of Civ. Code 1913, par. 3490, that acceptance of past-due assessments 





252 The Insurance Law Journal, Vol. 65. [Aug., 1925 


by benefit society waives objection to nonpayment when due does not affect pro- 
visions of certificate and by-laws that tender of such dues is warranty of good health, 
and that acceptance does not reinstate insured if not in such health. 


(For other cases, see Insurance, Dec. Dig. § 761.) 


4. INSURANCE—BENEFIT SOCIETY NOT LIABLE FOR BENEFITS AC- 
CRUING AFTER FORFEITURE, UNLESS TERMS OF REINSTATE- 
MENT ARE COMPLIED. WITH. 

Benefit society may impose such reasonable terms as it sees fit for reinstatement 
of members, who have forefeited rights, and, unless all such terms are complied 
with, is not liable for benefits accruing after forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 759.) 

5. INSURANCE—REQUIREMENT OF GOOD HEALTH AND WARRANTY 
THEREOF AS CONDITION OF REINSTATEMENT OF LAPSED CER- 
TIFICATE NOT UNREASONABLE. 

Provision in benefit certificate that insurance, forfeited through member’s negli- 
gence, cannot be reinstated, unless he warrants himself to be and is in good health 
at the time of application, is not unreasonable, and acceptance of past-due assess- 
ments, does not reinstate certificate by compulsory waiver of such condition, where 
insurer is ignorant of condition of health. 

(For other cases, see Insurance, Dec. Dig. § 761.) 


6. INSURANCE—CERTIFICATE NOT REINSTATED BY INSURED’S PAY- 
MENT OF DELINQUENT PREMIUMS WHILE CONFINED TO BED 
WITH FATAL DISEASES, WITHOUT INSURER’S KNOWLEDGE. 
Where insured at time of paying delinquent premiums was confined to bed with 

tuberculosis, nephritis, and cardiac trouble, of which insurer had no knowledge 

until after her death, warranty of good health, required by certificate and by-laws, 
was untrue to her knowledge, and payment did not reinstate certificate. 

(For other cases, see Insurance, Dec. Dig. § 761.) 

Appeal from Superior Court, Cochise County; A. M. Sames, Judge. 

Action by Pedro Grijalva against the Supreme Lodge of Fraternal Brotherhood. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded, with instruc- 
tion to enter judgment for defendant. 

B. E. Marks, of Phoenix, for appellant. 

Doan & Stephenson, of Douglas, for appellee. 


Locxwoop, J. Pedro Grijalva, hereinafter called plaintiff, brought suit against 
the Supreme Lodge of the Fraternal Brotherhood, a fraternal benefit association 
organized under the laws of California, hereinafter called the defendant, alleging 
substantially as follows: That one Barbara Aguirre, hereinafter called the insured, 
was, during her lifetime, a member of defendant association; that on August 6, 1921, 
and while she was such a member defendant issued to her a benefit certificate in 
the sum of $1,000 payable to plaintiff in case of her death from natural causes while 
the certificate was in force, and that she died from natural causes May 17, 1923; 
that she had paid all dues and assessments and done all things required by defendant 
under the terms of the certificate, to keep it in force, and had complied with the con- 
stitution, by-laws, rules, and regulations of the association; that due proof had been 
made of the death and demand made for the payment of the $1,000, which was 
refused, and plaintiff therefore brought his action. 

Defendant answered, admitting the allegations of the complaint as to the original 
issuance of the certificate, but denied that the same was in force at the death of the 
insured. An-_affirmative defense was then set up to the effect that the insured had 
not complied with the conditions of her certificate, in that she had not paid the 
assessment provided for thereunder which was due on February 1, 1923, until March 
29, 1923; that by her failure to make said payment on and before February 28, 1923, 
under the by-laws said certificate became null and void, and was not reinstated by 
the payment of March 29, 1923, for the reason that under such by-laws, when an 
assessment was not paid during the month it was due, the certificate automatically 
became null and void, and that while, by the payment of back dues and assessments 
with 60 days, a member who was then in good health might become reinstated, yet 
when a member did pay such back dues and assessments for the purpose of rein- 
statement, he thereby warranted that he was in good health, and that as a matter of 
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fact insured was not at the time of the payment of March 29th, in good health, but 
on the contrary had for a long time been, and was then, confined to her bed with 
chronic pulmonary tuberculosis, nephritis, and cardiac disease; and that defendant 
did not, at the time of said payment or at any time before the death of insured, know 
she was not in good health. Plaintiff demurred to the affirmative defense, and it 
was stipulated that if the demurrer should be overruled, judgment should be rendered 
for defendant, but if it was sustained, then for plaintiff. The court sustained the 
demurrer and rendered judgment in accordance with the stipulation, and defendant 
appealed therefrom. 

[1] By the demurrer to the affirmative answer and the stipulation, plaintiff, of 
course, admitted all the allegations of fact in such answer. The whole case, therefore, 
turns on the interpretation of sections 131, 132, 133, 134, and 136 of the defendant’s 
by-laws, interpreted in the light of paragraph 3490, R. S. A. 1913, as the by-laws were 
expressly made a part of the certificate by the terms therein. Said by-laws so far 
as material for the determination of this case, read as follows: 

“Section 131. Liability of Beneficiary Member for Assessments—Every bene- 
ficiary member heretofore and hereafter admitted into this society, shall be liable 
for and shall pay one assessment and monthly dues for each and every month in 
accordance with these laws or the terms of his certificate. 

“Section 132. Member When Suspended—Every beneficiary member who shall 
fail to pay any regular .or special assessment on or before the last day of the month 
within which same is payable * * * shall ipso facto become suspended and during 
such suspension his benefit certificate shall be null and void. 

“Section 133. Right Denied a Suspended Member—A suspended member is not 
entitled to any of the benefits of the society, either fraternal or financial. 

“Section 134. Reinstatement in Sixty Days—Any member suspended for the non- 
payment of assessments, fines or dues, if in good health, * * * may within sixty days 
(60) from the date of suspension be reinstated by the payment of the current assess- 
ments and dues and of fines, dues and assessments which he would have paid had he 
remained in good standing. Whenever assessments or dues are paid by or for a 
suspended member for the purpose of reinstatement, said member shall by such pay- 
ment be held to warrant that he is in good health * * * to contract such assess- 
ment or dues when so paid after his suspension for non-payment shall be received 
and retained without waiving any of the provisions of this section until such time 
as the Supreme Secretary, Executive Committee or the Board of Supreme Trustees 
shall have knowledge that the member was not in good health when he attempted 
to reinstate, * * * provided, however, that the receipt and retention of such pay- 
ment in case the suspended member is not in good health * * * shall not reinstate 
or entitle member or his beneficiaries * * * to any rights under his benefit certificate, 
and provide further, that such payment made for the purpose of reinstatement either 
— or after death shall not constitute a waiver of any of the provisions of these 
aws. 

“Section 136. No Waiver by Retention of Assessments or Dues—The retention 
by the society of any assessments or dues paid either before or after death of any 
member for his reinstatement, or of any assessment or dues paid subsequently thereto, 
shall not constitute a waiver of the provisions of these laws.” 

Section 3490, supra, reads as follows: 

“The constitution and laws of the society may provide that no subordinate body, 
nor any of its subordinate officers or members shall have the power or authority 
to waive any of the provisions of the laws and constitution of the society and 
the same shall be binding on the society and each and every member thereof and on 
all beneficiaries of members. But the acceptance of any dues or assessments after 
the time the same become due or payable shall be a waiver of any objection that the 
same were not paid when due.” 

Plaintiff's position is that under the last sentence of paragraph 3490, supra, an 
acceptance by defendant of an overdue assessment waives not only the objection that 
the payment was made too late, but also all consequences which have already arisen 
by the failure to pay, and any terms required by the insurer as a condition precedent 
to reinstatement. Defendant contends that the failure to pay automatically voids the 
certificate, and that where the insured offered to pay the delinquent assessments, by 
the terms of the by-laws themselves, she warranted her own good health, and agreed 
that the acceptance thereof should not of itself reinstate her unless she was in good 
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health, that the statute, by its terms, waives only the subsequent raising of one 
specific objection to the validity of the certificate, viz., the dilatory payment, but that 
cannot be extended to include a waiver of a warranty of present fact, which is an 
express condition of the tender and acceptance of payment. 

Paragraph 3490, supra, with the exception of the final sentence, has its counter- 
part in many states. That sentence is unique and we have no direct aid in construing 
it. We may, though, take into consideration the statute in its original form, its con- 
struction and effect elsewhere, and since the phrase in question is intended obviously 
as a limitation of the preceeding sentence, it is only reasonable to assume it was meant 
to,remedy a situation which had arisen elsewhere on account of the construction of 
the principal clause of the paragraph, in relation to the acceptance of payment of past- 
due assessments. 

[2] Now, it has always been held, even in the absence of statute, that accept- 
ance of a past-due premium by an insurance company was a waiver of forfeiture 
for any ground known to the insurer, but not for grounds unknown to it. 32 Corpus 
Juris, 1248. 

Frequently a situation arose, however, when the payment was made to a local 
lodge or branch of the insurer, in fraternal benefit associations, which had knowledge 
of the defect, but accepted the delayed premium notwithstanding this, and when the 
central body attempted to defend against a suit on the certificate, it was met with 
the answer that the knowledge of the subordinate lodge was that of the superior, 
and its acceptance of the assessment bound the latter. 29 Cyc. 43 and 189. 

It happened at times that the member of the subordinate lodge, sympathizing 
with the delinquent member, who was generally a close friend, took his payment 
against the express orders of the higher authority, and thus actually perpetrated a 
fraud on the general membership of the order, although actuated by kindly feeling 
for the local member. For these reasons, it became common for the constitution and 
by-laws of the central body to provide that the local lodge could not waive any of 
the conditions of the certificate of insurance, or the by-laws of the order, nor accept 
payment of overdue assessments without the consent of the higher authorities, and 
legislation was secured in many states making valid such provisions. These statutes 
have frequently been construed, and their provisions are generally held binding on 
the insured. Sovereign Camp, W. O. W. v. Smith, 22 Ariz. 1, 193 P. 758; Barganier 
v. Knights of M., 147 La. 409, 85 So. 57; W. O. W. v. McHenry, 197 Ala. 541, 73 
So. 97. 

[3] The added sentence in our statute does not pretend to affect any provision 
of the by-laws or any limitations of the right of waiver, except the objection that 
the dues were not paid at the proper time. All other conditions and limitations both 
of the certificate and of the by-laws remain in full force and effect, including the 
one that the tender of such dues is a warranty by the insured that he is then in good 
health, and that their acceptance does not reinstate the member or entitle him to 
any rights under his insurance certificate if he is not actually in such health. 

[4] Now, if a member of a beneficiary society has forfeited his right to benefits, 
the society may impose such reasonable terms on his reinstatement as it sees fit, 
and unless all the terms are complied with, it is not liable for benefits accruing 
after the forfeiture. Brun v. Supreme Council, 15 Colo. App. 538, 63 P. 796; 
McLaughlin v. Supreme Counsel, 184 Mass. 298, 68 N. E. 344. 

The warranty of good health, and actual good health on the part of the insured, 
are expressly made conditions precedent to the reinstatement of the already auto- 
matically forfeited certificate in this case. A somewhat similar situation arose in 
Richards v. Maine Benefit Association, 85 Me. 99, 26 A. 1051. Therein the insured 
allowed his assessments to go unpaid until his certificate had lapsed, and afterward 
caused it to be reinstated by paying his back dues, and fraudulently concealing his 
state of health. It was held that, notwithstanding the acceptance of the back dues, 
he could not recover. The principle involved herein is discussed in Cromeens v. 
W. O. W., 208 Mo. App. 11, 233 S. W. 287, and it is held that a false warranty as 
to health voided the certificate, notwithstanding the acceptance of dues by the local 
lodge. It is true that case refers to an original application for insurance, but there 
is no reason why the same rule should not apply to a false warranty on a_reinstate- 
ment, when it is expressly agreed the warranty is made as a condition for such rein- 
statement. See, also, Marshall v. Women’s Mut. Insurance & Accident Co. (Super. 
Ct.) 11 N. Y. S. 700. 
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[5] It seems to us that the position of the defendant herein is but reasonable. 
It is provided expressly in its original certificate that if a member, through his own 
negligence, forfeits his insurance, it cannot be reinstated unless he warrants himself 
to be in good health, and is actually so, at the time of his application for reinstate- 
ment. This condition is not unreasonable. Insurance companies are not organized nor 
are their premiums calculated on the basis of insuring those already sick, but upon 
the insuring of the well against a future illness or death. The doctrine of waiver is 
based on knowledge, and unless the statute clearly requires it, we should not hold 
that acceptance of past-due assessments on an insurance certificate which has auto- 
matically lapsed waives, not only what the insurer already knows, to wit, that the pay- 
ment is overdue, but also through ex post facto action (for that is the only way 
such result can be produced) reinstates the lapsed policy by a compulsory waiver 
of the very thing expressly stipulated as essential to reinstatement, and which the 
insured has agreed he warrants by the very offer of his money, and without which 
waranty it could not, and would not, have been accepted. 

We hold that the last sentence of paragraph 3490, supra, does not waive a war- 
ranty by the insured that he is in good health, when he tenders his past-due payments 
and they are accepted by the insurer. While it is true that insurance contracts are 
construed most strongly in favor of the insured, and every reasonable intendment 
should be indulged in to uphold the validity of a policy, a decision to the effect that 
an insured person who had, by his own negligence, and with fuil knowledge of it, 
forfeited any right to recovery on his policy, could, when he discovered himself to 
be in imminent danger of death, conceal such a fact from the insurer, pay his delin- 
quent premiums, and thereby give to his beneficiary a right to recover on his death, 
notwithstanding his intentional concealment of his true condition, would open wide 
the door to frauds of every nature. 

[6] Plaintiff having by his demurrer in effect admitted that. the insured was, at 
the time of her delinquent payment on March 29th, confined to her bed with tubercu- 
losis, nephritis, and cardiac trouble, and that defendant had no knowledge of her 
condition until after her death, it is plain the warranty of good health was, to her 
knowledge, untrue, and the payment did not reinstate the certificate. 

The judgment is reversed and remanded to the superior court of Cochise County, 
with instruction to enter judgment for the defendant. 

McAlister, C. J., and Ross, J., concur. 


HOME MUT. LIFE ASS’N v. SWAGERTY. (No. 265.) 
(Supreme Court of Arkansas. March 30, 1925.) 
270 Southwestern Reporter, 527. 
INSURANCE—UNDER EVIDENCE, HELD CERTIFICATES OF LIFE IN- 

SURANCE IN MUTUAL COMPANY WERE FORFEITED BY FAILURE 

TO PAY ASSESSMENTS. 

Evidence held to require finding that assured had abandoned and forfeited cer- 
tificates of life insurance in mutual company by failure to pay or offer to pay regular 
monthly assessments for two years before her death; after application for reinstate- 
ment of one of the certificates was refused, with return of check covering assessments 
on both, though there was thereafter no notice to her of assessments, as provided for, 
and though there was no actual notice of forfeiture of the other certificate. 


(For other cases, see Insurance, Dec. Dig. § 655 [3].) 


Appeal from Circuit Court, Washington County; W. A. Dickson, Judge. 

Action by Earl C. Swagerty against the Home Mutual Life Association. Judg- 
ment for plaintiff, and defendant appeals. Reversed and rendered. 

Neill Bohlinger, of Little Rock, for appellant. 

Walker & Walker, of Fayetteville, for appellee. 

McCuttocn, C. J. Appellant is a mutual insurance company, doing business on 
what ‘is termed the circle plan, whereby each member is placed in a group or circle, 
and when a death occurs in a circle an assessment is issued on all the remaining 
members, and the beneficiary receives the amount raised by the last preceding assess- 
met a deducting the cost of collection. The maximum amount of each policy 
is $1,000. 

Ellen Swagerty, the mother of appellee, became a member of the association, and 
was the holder of two certificates, one in group No. 1 and the other in group No. 3, 
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appellee being the beneficiary in each certificate. One of the certificates was issued 
on eer 30, 1915, and the other on July 29, 1915. Assessments were paid as late 
as March 23, 1921, but according to testimony adduced by appellant, the January 
assessment was not paid. On April 25, 1921, Mrs. Swagerty, the holder of the certi- 
ficates, sent in a check for $3 to cover the assessments for the month of April, but 
on April 30, 1921, appellant returned the check with a notice to Mrs. Swagerty that 
the certificate in group 3 had lapsed on account of failure to pay the January assess- 
ment. It was suggested to her that she could apply for reinstatement, and blanks for 
that purpose were sent to her, which were filled out and signed and returned to the 
company, but she was later notified of the rejection of her application. No payments 
were made thereafter of assessments on either of the certificates, and Mrs. Swagerty 
died May 30, 1923. Appellee is the beneficiary in each of the certificates and instituted 
this action, praying for the recovery of the maximum.amount of $1,000 on each cer- 
tificate. There was a trial before a jury, and there was a verdict in appellee’s favor 
for the sum of $613.25 to cover the amount which the testimony tended to show 
was the aggregate of the last preceding assessment in each of the groups, less the cost 
of collection. 

The contention of appellant is that both policies lapsed by reason of nonpay- 
ment of assessments. The theory of appellee is that the assured paid all of the 
assessments of which she received actual notice, and that there was no lapse of the 
policies by reason of failing to pay assessments of which no notice was sent out. 
There is really no dispute in the testimony, and the only question is whether or not 
the certificates were forfeited by failure to pay the premium. 

It is undisputed that the assured was notified of the lapse of one of the certifi- 
cates; that she applied for reinstatement and was rejected, and thereafter paid no 
assessments nor offered to pay any. Two years elapsed before the death of the 
assured, and it is perfectly clear that there was a forfeiture of this particular cer- 
tificate. We are of the opinion, also, that there was a forfeiture of the other cer- 
tificate by reason of complete abandonment of the policy, notwithstanding the fact 
that there was no actual notice of a forfeiture. The check which was returned by 
appellant uncollected on April 30, 1921, was sent to cover the assessments on both of 
the certificates. The assured knew that the check was returned, and is bound to 
have known that there were other succeeding assessments. The testimony shows 
that there were regular monthly assessments, and even though notice was provided 
for, the assured could not hold onto a membership indefinitely without contributing to 
the benefit funds. There is no escape from the conclusion that the assured treated her 
membership in both certificates as having been lapsed, and that she completely 
abandoned both certificates. Appellant’s only source of revenue was the collection 
of assessments on the death of its members, and, as before stated, a member could 
not ignore the requirements and for a long lapse of time continuously ignore the 
obligation to contribute to the funds of the association by paying assessments. This 
constituted an abandonment of the policy, and there can be no recovery. 

The judgment is therefore reversed, and, as the cause is fully developed, judgment 
will be entered here in favor of appellant. 


PENN MUT. LIFE INS. CO. v. MILTON. (No. 15847.) 
(Court of Appeals of Georgia, Division No. 2. April 11, 1925.) 
127 Southeastern Reporter, 798. 
(Syllabus by the Court.) 
1. DISABILITY HELD PERMANENT WITHIN POLICY, IN CONFORMITY 

WITH SUPREME COURT INSTRUCTIONS. 

Where a policy of life insurance contained the following provisions: 

“If after one year’s premium shall have been paid on this policy and before default 
in the payment of any subsequent premium, the insured shall furnish to the company 
due proof that, prior to the maturity of this policy and before attaining the age of 
sixty, he has become wholly disabled by bodily injury or disease so that he is and 
thereby will be permanently and continuously unable to engage in any occupation 
whatever for remuneration or profit, and that such disability has existed continuously 
for not less than sixty days prior to the furnishing of proof, thereupon the company 
will grant the following benefits : : 

“(a) Waiver of Premium—The company by indorsement hereon shall waive the 
payment of the premiums which thereafter may become due under this policy during 
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the continuance of the said total disability of the insured. In making any settlement 
under this policy the company shall not deduct any part of the premium so waived, 
and the nonforfeiture values of this policy shall increase from year to year in the 
same manner as though any premium waived under this provision had been paid in 


h. 

“(b) Annuity Payment—Furthermore, the company will pay to the insured each 
month fifty dollars, being a sum equal to one per cent. of the face of this policy 
the first monthly payment to be made six months after receipt of due proof of said 
total disability accompanied by this policy for indorsement, and subsequent pay- 
ments monthly thereafter during the continuance of said total disability of the insured 
and prior to the maturity of this policy. The amount payable at the maturity of 
this policy shall not be reduced by any payments made under this disability provision.” 

Held: A “disability which lasted sixteen months and from which the insured 
has recovered is a permanent disability within the meaning of the provisions of the 
policy.” See instructions by the Supreme Court in answer to questions certified. Penn 
Mutual Life Insurance Co. v. Milton, 160 Ga. —— (127 S. E. 140). 

2. INSURANCE—PETITION FOR PAYMENTS FOR TOTAL PERMANENT 
DISABILITY HELD INSUFFICIENT; AVERMENT THAT PLAINTIFF 
FURNISHED PROOF OF DISABILITY AS REQUIRED BY POLICY 
HELD MERE GONCLUSION. 

But under the provisions of the policy the insurer would not be liable for the 
monthly payments on account of the disability, in the absence of a waiver, unless 
proof of the disability was submitted during the existence thereof, nor until the 
expiration of six months thereafter. It was a further condition of the defendant’s 
liability that the proof should show the then present fact of the disability and its pre- 
vious existence for a period of 60 days. The petition being silent as to the date 
when the proof was furnished, and failing to show the material facts contained there- 
in, and having alleged only in general terms that the plaintiff had become wholly 
disabled, “so that he was permanently and continuously unable to engage in any occu- 
pation whatever for remuneration or profit” for the period for which his claim was 
asserted, and that he had “filed proof of his total and permanent disability, as required 
by the terms of said policy, and petitioner’s claim comes within the terms and pro- 
visions of said policy, and petitioner is justly entitled to the amount which he claims 
of defendant,” the petition was subject to the objections, raised by demurrer, that 
it failed to show by facts alleged how long the plaintiff's disability continued after 
he had furnished the required proof of his disability, and therefore failed to estab- 
lish his right to recover any certain sum; that the date of the furnishing of the 
proof was not alleged; that the averment that he had furnished proof of disability 
as required by the policy was a mere conclusion of the pleader; and that the petition 
Goes not show, except by conclusions, from what bodily disease the planitiff was 
suffering, or wherein or how he had become wholly disabled so as to entitle him to 
maintain the action. 

(For other cases, see Insurance, Dec. Dig. § 629 [1].) 


3. INSURANCE—RULE AS TO WAIVER OR ESTOPPEL BY CONDUCT 
OF INSURER STATED CLAIM FOR BENEFITS DUE FOR DISABIL- 
ITY HELD TO HAVE EXPIRED. 

Mere conduct on the part of the insurer, claimed as a waiver or estoppel, cannot 
have that effect, if a forfeiture had already taken place or if liability could never have 
been fixed under the policy. Accordingly, if the plaintiff did not submit proof of 
disability according to the requirements of the policy, or, even though he did so, if 
the disability did not continue thereafter for the period of 6 months, nothing being 
shown as a waiver or estoppel occurring in the meantime, his claim for the particular 
disability expired; and, if so, it was not revived by anything contained in the defen- 
dant’s letter written thereafter as set forth in the petition. 

(For other cases, see Insurance, Dec. Dig. §§ 371, 551[1].) 


Error from Superior Court, Cook County, R. G. Dickerson, Judge, 

Action by Edgar B. Milton against the Penn Mutual Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. Reversed in accordance with 
Supreme Court’s answers to certified questions. 160 Ga. ——, 127 S. E. 140. 

_ Penn Mutual Life Insurance Company, on August 10, 1920, issued a policy of 
insurance in the sum of $5,000, upon the life of Edgar B. Milton, payable at his 
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death to his wife in case she survived him, otherwise to his estate. The policy 
however, contained certain provisions upon which the insured brought the present 
action for the recovery of $800. These provisions were as follows: 

“If, after one year’s premium shall have ‘been paid on this policy and before 
default in the payment of any subsequent premium, the insured shall furnish to the 
company due proof that, prior to the maturity of this policy and before attaining 
the age of sixty, he has become wholly disabled by bodily injury or disease. so that 
he is and thereby will be permanently and continuously unable to engage in any 
occupation whatever for remuneration or profit, and that such disability has existed 
continuously for not less than sixty days prior to the furnishing of proof, thereupon 
the company will grant the following benefits: 

“(a) Waiver of Premium—The company by indorsement hereon shall waive 
the payment of the premiums which thereafter may become due under this policy 
during the continuance of the said total disability of the insured. In making any 
settlement under this policy the company shall not deduct any part of the premiums 
so waived, and the nonforfeiture values of this policy shall increase from year 
to year in the same manner as though any premium waived under this provision 
had been paid in cash. 

“(b) Annuity Payment—Furthermore, the company will pay to the insured each 
month fifty dollars, being a sum equal to one per cent. of the face of this policy, 
the first monthly payment to be made six months after receipt of due proof of the 
said total disability, accompanied by this policy for indorsement, and subsequent pay- 
ments monthly thereafter during the continuance of said total disability of the insured 
and prior to the maturity of this policy. The amount payable at the maturity of this 
policy shall not be reduced by any payments made under this disability provision.” 

After alleging the execution of the policy and setting forth the provisions stated 
above, the petition proceeded as follows: 

“4. (d) Petitioner shows that, after one year’s premium had been paid on said 
policy, and while said policy was in full force and effect, on December 24, 1921 
(when petitioner was 46 years of age), he became wholly disabled by bodily disease, 
so that he was permanently and continuously unable to engage in any occupation 
whatever for remuneration or profit for the full period of 16 months, i. e., until 
April 24, 1923, as herein alleged. 

“5. Petitioner further shows that he has furnished to defendant proof of his 
said disability, as required by said policy, and that defendant has failed and refused to 
recognize and pay his claim, although, as petitioner alleges, justly liable therefor. 

“6. Defendant refused to pay petitioner’s claim upon the ground that he had not 
been totally and permanently disabled, this refusal of defendant being contained in 
defendant’s letter to petitioner’s attorneys, dated October 20, 1923, and reading as 
follows: ‘In answer to your letter of October 12th, regarding the case of Edgar B. 
Milton, policy No. 943084, we wish to advise that our reason for not approving 
the applicant’s claim for disability in this case was due to the fact that the clause 
provides that the disability provision will be effective if the applicant becomes totally 
and permanently disabled. The fact that Mr. Milton has since recovered and is able 
to get around is prima facie evidence that he was not totally and permanently dis- 
abled. We should be very glad, however, to have you submit whatever evidence you 
have from the doctors you name as to the degree of Mr. Milton’s disability and 
the length of time.’ 

“7. Petitioner has filed proof of his total and permanent disability, as required 
by the terms of said policy, and petitioner’s claim comes within the terms and pro- 
visions of said policy, and petitioner is justly entitled to the amount which he 
claims of defendant, besides interest thereon, and defendant has failed and refused 
to pay said claim.” 

Paragraphs 8 and 9 related to the claim for attorney’s fees and damages. 

The defendant demurred upon thirteen grounds. The court sustained grounds 
12 and 13, as to insufficiency of the allegations for the recovery of attorney’s fees and 
damages, and also ground 6, in which it was contended that, if the plaintiff was 
entitled to recover anything, he could not recover more than $500, since he alleged 
a disability of only 16 months, and under the terms of the ‘policy the company wou!d 
not be liable for the monthly payments until ‘after the first six months of disability.” 
All other grounds of demurrer were overruled. The petition was thus allowed to 
stand as a suit for $500 and interest. The defendant excepted. 

The grounds of demurrer which were not sustained were all general in nature, 
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merely urging that for various reasons the petition failed to set forth a cause of 
action, with the exception of grounds 5, 9, 10, and 11, which were as follows: 

“5. The petition fails to show by the facts alleged how long the disability of 
the plaintiff continued after he had furnished due proof of such disability, if any 
existed, and therefore fails to establish his right to recover any certain sum for such 
disability.” 

“9. Defendant demurs especially to paragraph 4, subsec. (d), of the petition, upon 
the ground that the same does not show from what bodily disease the plaintiff was 
suffering, and does not show wherein and how he has become wholly disabled from 
bodily disease, so as to entitle him to recover under the provisions of said contract 
of insurance; the allegations in said paragraph being mere conclusions of the pleader 
and not setting forth the facts upon which the same were based. 

“10. Defendant demurs especially to paragraph 5 of the petition, because the same 
fails to allege when the plaintiff furnished to the defendant proof of his disability,” 
etc. 

“11. The defendant demurs to the allegations of the seventh paragraph, upon 
the ground that the same are mere conclusions of the pleader, and that there are 
no facts to sustain the conclusions of the pleader that the proof as filed by him was 
proof of any total and permanent disability as required by the contract of insurance.” 

Randolph, Parker & Fortson, of Atlanta, and Branch & Snow, of Quitman, for 
plaintiff in error. 

Bryan & Middlebrooks, of Atlanta, and H. W. Nelson, of Adel, for defendant 
in error. 

BELL, J. (after stating the facts as above). [1] Construing the plaintiff’s allega- 
tions most strongly against him, as must be done on demurrer, it appears that the 
alleged disability terminated on April 24, 1923, and thus lasted for a period of only 
16 months. The defendant has urged that the petition therefore shows upon its face 
that the plaintiff was never “permanently” disabled within the meaning of the policy. 
Upon this point we certified certain questions to the Supreme Court, and in the answers 
have been instructed as follows: 

“Where provisions of a policy of life insurance provide that, if the insured, 
after one year’s premium shall have been paid and before default in the payment of 
any subsequent premium, shall furnish to the company due proof that, prior to the 
maturity of the policy and before attaining the age of 60, he has become wholly 
disabled by bodily injury or disease, so that he is and thereby will be permanently 
and continuously unable to engage in any occupation whatever for remuneration 
or profit, and that such disability has existed continuously for not less than 69 
days prior to the furnishing of proof, the company will waive the payment of 
the premiums which may thereafter become due under the policy during the 
continuance of such total disability, and will pay to the insured each month 
$50, the first monthly payment to be made six months after the receipt of due 
proof of the said total disability, during the continuance of such total disability 
of the insured, and prior to the maturity of the policy, a disability which has 
lasted for 16 months, and from which the insured has recovered, is a permanent dis- 
ability within the meaning of the provisions of the policy.” 169 Ga. —, 127 S. E. 140. 

[2] 2. We are nevertheless of the opinion that the petition was subject to cer- 
tain grounds of the demurrer. It is urged in ground 5 that — 

“The petition fails to show by the facts alleged how long the disability of the 
plaintiff continued after he had furnished due proof of such disability, if any existed, 
and therefore fails to establish his right to recover any certain sum for such disability.” 

We agree with this contention. In the absence of a waiver of proof of disability 
as required by the terms of the agreement, the insurer would not be liable for the 
monthly payments until the expiration of 6 months after the submission of such proof, 
and the petition does not definitely show when the proof was submitted, nor what 
period, if any, elapsed subsequently to the making thereof. Unless proof of the dis- 
ability was given to the company more than 6 months before the disability terminated, 
or was waived, the insurer’s liability for the monthly payments never attached. Thus 
the petition was defective in the respect indicated in the demurrer, in that it failed 
to show “by facts” for what certain sum, if for anything, the company had become 
liable. National Life Insurance Co. v. Jordan, 21 Ga. App. 647 (1), 94 S. E. 862, 
and citations; Woodall v. Fidelity & Casualty Co., 131 Ga. 517, 62 S. E. 808. 

We'think, furthermore, that the provisions of the policy in this case required that 
the proof should be furnished during the existence of the disability, because it is 
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stipulated that the proofs shall show that the plaintiff has become disabled “so that 
he is, and thereby will be, permanently and continuously disabled,” etc. The plaintiff 
alleged in general language that he “filed proof of his total and permanent disability 
as required by the terms of said policy,” and this would imply that the proof embodied 
all the facts necessary to be stated therein under the stipulations of the agreement. But 
the defendant was entitled, upon special demurrer calling for the information, to have 
the plaintiff allege when the proof was made, and to have a complete -statement of 
the substantial facts upon which the plaintiff declared that the proof was made in 
compliance with the policy. The substance of the proof of disability ought to have 
been shown, instead of the mere general statements of the petition that it had been 
made in terms of the policy, in order that the court might determine whether the 
plaintiff really had a cause of action. The plaintiff could not recover if he waited 
until his disability had ceased before furnishing the proof, and, as we have seen above, 
the insurer would not be liable for anything unless the proof was submitted more 
than 6 months before the discontinuance of the disability. 

In so far as grounds 10 and 11 of the demurrer, which were special in nature, 
called for the date of the furnishing of the proof of disability and the material facts 
contained therein, they should have been sustained. 

The headnote in Woodall v. Fidelity & Casualty Co., supra, is as follows: 

“Where a health indemnity policy provided for liability of the insurance company 
for a specified amount per week during the disability of the assured, resulting from 
certain diseases for a period not exceeding 26 weeks, and that the medical adviser of 
the company had the right to examine the assured during such disability, and further 
provided that immediate notice should be given the company of any disease causing 
such disability, and of the full name and address of the assured, held: Where the 
disability continues for the full period of 26 weeks, and there is a failure to give such 
notice during such period, and no excuse for such failure is given, there can be no 
recovery on account of such disability.” 

It was stated in the opinion im that case that— 

The “requirement in the policy that immediate written notice must be given the 
company at New York City, of any disease or illness for which a claim is to be 
made, is of the essence of the contract and must be complied with before any recovery 
can be had.” 

A failure to furnish proof of disability during its continuance might render it 

impossible for the company to make a fair investigation of the circumstances of 
the claim, and the condition that the proof should show that the insured was disabled 
at the time goes to the essential requisites of the proof as stipulated for, and does not 
relate merely and solely to the time of its submission. Conditions or provisions of 
this character are— 
“usually given a more liberal construction in favor of the company than the 
requirement for notice and proof under an ordinary fire policy, which can 
only become effective after the company’s liability has already been fixed.” 4 
Cooley’s Ins. Briefs, 3570, quoted approvingly in the Woodall Case, supra. 

See, also, Graham v. Niagara Fire Ins. Co., 106 Ga. 840 (1), 32 S. E. 579; 
Finleyson v. Liverpool, etc., Ins. Co., 16 Ga. App. 51, 84 S. E. 311; Great Eastern 
Casualty Co. v. Reed, 17 Ga. App. 613 (2), 87 S. E. 904; Ermentrout v. Girard Fire 
ye " > sega 305, 65 N. W. 635, 30 L. R. A. 346, 56 Am. St. Rep. 481; 29 

J Nothing said herein is in conflict with anything held in the first division of the 
decision of the Supreme Court in Southern Fire Insurance Co. v. Knight, 111 Ga. 
622, 36 S. E. 821, 52 L. R. A. 70, 78 Am. St. Rep. 216. 

The petition was also subject to the objection made in the ninth ground of the 
demurrer, in that it is not shown from what bodily disease the plaintiff was suffering, 
nor wherein nor how he had become wholly disabled so as to entitle him to the 
benefits claimed; the only allegations with respect to the existence of the disability 
being contained in paragraphs 4 (d) and 7 of the petition, and made as mere con- 
clusions of the pleader. Parten v. Jefferson Standard Life Ins. Co., 30 Ga. App. 
245 (2), 117 S. E. 772. 

[3] 3. Nothing we have said is altered by the fact that the defendant, on 
October 20, 1923, in a letter to the plaintiff’s attorneys, stated that it had declined to 
pay the claim because it appeared therefrom, as the defendant believed, that, on 
account of the plaintiff's having recovered, he had not been totally and permanently 
disabled within the meaning of the policy. It is well settled that, where a proof of 
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loss is submitted under an insurance policy, if the insurer does not return it within 
a reasonable time, pointing out any deficiencies therein, so that the insured may have 
an opportunity of supplying the necessary corrections, the insurer will be held to 
have accepted the proof as sufficient within the terms of the policy, and that an 
objection to the proof upon one or more grounds only may amount to a waiver of 
other defects therein (see Alston v. Phenix Insurance Co., 100 Ga. 287 [2], 27 S. E. 
981; Phenix Insurance Co. v. Hart, 112 Ga. 765 [5], 38 S. E. 67; Great American 
Fire Association v. Jenkins, 11 Ga. App. 784 HH}, 76 S. E. 159; Stanley v. Sterling 
Mutual Life Insurance Co., 12 Ga. App. 475 [2], 77 S. E. 664; Bailey v. First 
National Fire Insurance Co., 18 Ga. App. 213 [3], 89 S. E. 80; Williams v. Atlas 
Assurance Co., 22 Ga. App. 661 [1, 2] 97 S. E. 91; Anderson v. A=tna Life Insurance 
Co., 75 N. H. 375, 74 A. 1051, 28 L. R. A. [N. S.] 730, 735; 26 C. J. 401, § 514), 
and also that an absolute refusal to pay will ordinarily operate as a waiver of a 
performance by the insured of the preliminary act of furnishing the proof (Civil 
Code of 1910, § 2490; Moore v. Dixie Fire Insurance Co., 19 Ga. App. §00, 92 S. E. 
302; 3 Cooley’s Ins. Briefs, 2681); yet these principles have no application if a 
forfeiture has already taken place and the contract has become a “dead letter.” 
In Harp v. Fireman’s Fund Insurance Co., 130 Ga. 726 (4), 61 S. E. 704, 14 Ann. 
Cas. 299, the Supreme Court held: 

“An absolute refusal by the insurer to pay, made before the expiration of the 
reasonable time within which the insured must furnish such proofs, will be a 
waiver thereof; but such refusal, made after such reasonable time has expired, will 
not be a waiver of such proofs.” 

See, also, Insurance Co. of North America v. De Loach, 3 Ga. App. 807, 812, 
61 S. E. 406; Volunteer State Life Insurance Co. v. McGinnis, 29 Ga. App. 370, 115 
S. E. 287, and citations; Finleyson v. Liverpool, etc., Insurance Co., supra. Al- 
though in the instant case there is no question as to reasonable time, as was true in 
the Harp Case, the principle there enunciated is applicable. 

According to the allegations of the petition, the plaintiff’s disability had ended 
several months before the writing of this letter by the insurer. As we have seen 
above, if he had not submitted proof of disability according to the requirements of 
the policy, during the existence of his disability and 6 months prior to its termination, 
nothing amounting to a waiver or estoppel having occurred in the meantime, his 
claim for the particular disability had already been lost, and, having expired, was 
not revived by anything contained in the defendant’s letter. Under the doctrine of 
the Harp Case, no other conclusion is possible with respect to the effect of this 
letter, although in some other jurisdictions it might amount to a waiver. See cases 
cited in 1 Corpus Juris, 480, § ; 

Judgment reversed. 

Jenkins, P. J., and Stephens, J., concur. 


NEW YORK LIFE INS. CO. v. DUFF’S ADM’R. 
(Court of Appeals of Kentucky. March 13, 1925.) 
270 Southwestern Reporter, 51. 
INSURANCE—INSURER HELD NOT LIABLE ON POLICY, APPLICATION 

FOR REINSTATEMENT OF WHICH HAD ONLY BEEN CONDI- 

TIONALLY ACCEPTED AT TIME OF INSURED’S DEATH. 

Where partial payment of overdue premium and note for balance tendered 
with application for reinstatement was accepted only on condition that insured was 
in good health, and where, on investigation, it was discovered that insured had 
died five days after insurer’s receipt of application, held, insurer was not liable. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Appeal from Circuit Court, Perry County. 

Action by Simeon B. Duff’s administrator against the New York Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed. 

Wootton, Smith & Wootton, of Hazard, and Wm. Marshall Bullitt and Leo 
T. Wolford, both of Louisville (Bruce, Bullitt & Gordon, of Louisville, of counsel), 
for appellant. 

Miller, Wheeler & Craft, of Hazard, for appellee. 

Drury, C. The appellant seeks the reversal of a judgment for $1,000 recovered 
against it by the administrator of Simeon B. Duff. On May 28, 1915, the New 
York Life Insurance Company issued to Simeon B. Duff of Boat, Ky., its $1,000 
life insurance policy on his life, payable to his executors, administrators, or assigns 
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upon receipt at the home office of due proof of the assured’s death during the 
continuance of the contract. The policy took effect as of May 20, 1915, the date 
of the application, and the first annual premium of $29.71 was paid thereon at 
that time. The policy provided: 

(1) That renewal premiums in the sum of $29.71 were payable annually in 
advance on the 20th day of May in each year during its continuance until premiums 
should have been paid for 20 full years, or until the prior death of the assured. 

(2) That the payment of a premium should not maintain the policy in force 
beyond the date when the next premium should be due, except that a grace of one 
month should be allowed for the payment of any premium after the first. 

(3) That at any time after any default, upon written application by the 
insured and upon presentation at the home office of evidence of insurability satis- 
factory to the company, this policy may be reinstated, together with any indebtedness 
in accordance with the loan provisions of the policy, upon payment of arrears of 
premiums with interest thereon at the rate of 5 per centum per annum. 

There was no provision for any nonforfeiture benefits upon the lapse of the 
policy until after two annual premiums had been paid. 

The second annual premium of $29.71 became due on May 20, 1916, and was 
not paid. On July 14, 1916, in accordance with the provision for reinstatement, 
the assured made written application to have the policy reinstated, and in connection 
therewith he deposited with the company the sum of $8.71 in cash, together with 
“4 cents, interest on his note, and executed and delivered to the company his note 
dated May 20, 1916, and due September 20, 1916, for the unpaid balance of the 
annual premium, to wit, $21. This application for reinstatement was approved by 
the company. When it became due on September 20, 1916, it was not paid. On 
September 27, the insured again made written application for the reinstatement of 
the policy, and he deposited with the company $4 in cash, together with the further 
sum of 35 cents, interest on the note, and he executed and delivered to the company 
another similar note for $17, dated September 20, 1916, and due November 20, 1916. 
This application for reinstatement was likewise approved by the company. When 
the second note fell due, it was not paid. Thereafter, on December 4, 1916, the 
insured, for the third time within the year, delivered to the company a similar 
written application, dated November 27, 1916, for the reinstatement of the policy, 
and in connection therewith on December 4, 1916, he deposited with the company 
the sum of $6 on the $17 unpaid portion of the annual premium and the further sum 
of 14 cents interest on the note, and executed and delivered to the company another 
similar note for $11 dated November 20, 1916, and due February 20, 1917. 

The first two applications for reinstatement which were presented to ‘the 
company on July 14 and September 27 were perfectly regular. The third appli- 
cation, presented December 4, 1916, differed from the other two in that although 
the applicant represented that he was in sound health, he also stated that he had 
been treated by Dr. H. P. Duff since the date of the. policy. Since the prior 
applications did not refer to this treatment, it was apparent that Dr. Duff had 
treated the applicant since September 27, or during the preceding two months. 
When this third application, showing the impairment of the risk, was received by 
the local office, it was forwarded to the home office for consideration, and a receipt 
was issued to the applicant which very clearly specified that the cash and note were 
“deposited with said company, not as payment of premium either in whole or in 
part,” but upon the special agreement “that evidence of insurability satisfactory to 
the company and payment of all defaulted premiums are conditions precedent to 
reinstatement,” and “that if the evidence of insurability is not satisfactory, this 
note shall be void, and of no effect; and the company will upon demand and sur- 
render of the receipt given therefor, return said cash.” The third application for 
reinstatement of the policy was received by the home office of the company on or 
about December 6, and it immediately began an investigation to learn the applicant’s 
true condition of health, and instructed the Louisville office to get a more detailed 
statement in regard to the treatment; but pending this investigation, the applicant 
died on December 11, 1916. 

The third application was never approved, as the company discovered the death 
of the insured while it was trying to get the information necessary to have in order 
to intelligently accept or reject the application for reinstatement. Each of the 
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three notes which were given by the assured for the reinstatement of the policy 
contained the following special agreement: 

“That the above-numbered policy has lapsed for the nonpayment of premium 
due on May 20, 1916, and application is being made for its reinstatement; that 
evidence of insurability satisfactory to the company, and payment of all defaulted 
premiums with interest are conditions precedent to reinstatement which cannot be 
waived; * * * that if the evidence of insurability is not satisfactory, this note shall 
be void and of no effect, and the company will, upon demand and surrender of the 
receipt given therefor, return said cash.” 

In each of the applications for reinstatement which were signed by the assured, 
it was agreed between him and the New York Life as follows: 

“I further agree that said policy shall not be deemed reinstated by reason of 
any cash paid or settlement made in connection with this application or otherwise, 
unless and until said company, at its home office, in acting upon this application, shall 
have duly reinstated said policy during my life time and good health, notice of 
such reinstatement to be promptly mailed to me. If the company does not mail 
to me from its home office within thirty days from this date, notice that said policy 
has been reinstated, then this application is to be considered declined, and the com- 
pany is, upon demand with surrender of the receipt given therefor, to return any 
payment made in connection with this application.” 

By the plain, unambiguous terms of the contract, as expressed in the policy, the 
applications for reinstatement, the notes, and the receipts given to the applicant, the 
policy was not in effect at the time of the insured’s death. 

This case cannot be distinguished from the case of Fidelity Mutual Life Insur- 
ance Company v. Price, 117 Ky. 25, 77 S. W. 384, 25 Ky. Law Rep. 1148. Prompt- 
ness in the payment of premiums is essential to the life insurance business, and 
definite provisions to require prompt payment of premiums and premium notes are 
enforceable. The company was indulgent to the extreme. In less than seven months 
there were three defaults by the insured in the payment of his premium and premium 
notes. 

The policy was not reinstated by the application filed with the company on 
December 4, 1916. By the plain terms of the policy, the application for reinstate- 
ment, the note, and the receipt given therefor, the company was given the right to 
say whether or not it considered the applicant insurable before accepting the note. 
It was making an investigation to determine that very fact when: the applicant died 
just five days after the company had received the. application. No affirmative act 
was done by the company which could by any possibility amount to an acceptance 
of the application. 

The judgment is reversed. 


HOOTON v. HOOTON et al. (No. 92.)° 
(Supreme Court of Michigan. April 24, 1925.) 
203 Northwestern Reporter 475. 
1. INSURANCE—WIFE HELD TO HAVE NO VESTED INTEREST AS 

BENEFICIARY, WHERE POLICY AUTHORIZED CHANGE. 

Where policy taken out by a husband authorized change of beneficiary not 
irrevocably designated, and his wife was not irrevocably designated as a beneficiary, 
she had no vested interest, under Pub. Acts 1917, No. 256, pt. 3, c. 2, subd. 5, § 24 
(Comp. Laws Supp. 1922, §9100[168]), but her interest was subject to condition 
that another beneficiary might be substituted. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


2. INSURANCE—FINDING THAT HUSBAND DID NOT MAKE PAROL 
ASSIGNMENT OF POLICY TO WIFE BEFORE SUBSTITUTING 
PARENTS AS BENEFICIARIES SUSTAINED. 

Finding that husband, seeking divorce from wife, did not make a parol assign- 
ment and delivery of policy to her before he effected a change of beneficiaries, 
whereby his wife was replaced by his parents, held sustained by the evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Appeal from Circuit Court, Saginaw County, in Chancery; Clarence M. Browne, 
Judge. 
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Bill by Elizabeth Hooton against Robert L. Hooton and another, in which the 
Northwestern Mutual Life Insurance Company interpleaded by cross-bill. Decree for 
defendants, and plaintiff appeals. Affirmed. 

Argued before McDonald, C. J., and Clark, Bird, Sharpe, Moore, Steere, Fellows, 
and Wiest, JJ. 

O’Keefe & O’Keefe, of Saginaw, for appellant. 

Riley L. Crane and Robert H. Brucker, both of Saginaw, for appellees Robert 
L. and Eleanor Jane Hooton. 

; — & Weadock, of Saginaw, for defendant Northwestern Mut. Life 
ns. Co. 

McDonatp, C. J. The plaintiff was the beneficiary in an insurance policy on 
the life of her husband, Fred Hooton. The purpose of her bill is to restrain 
the company from paying the amount of the policy to the defendants, Robert 

Hooton and Eleanor Jane Hooton, and to compel payment to her. The de- 
fendant the Northwestern Mutual Life Insurance Company interpleaded by cross- 
bill and paid the proceeds of the policy into court. At the time the policy was 
issued plaintiff was the wife of the insured, Frederick C. Hooton, of Saginaw, 
Mich. Subsequently they were divorced, and when they separated it is the 
plaintiff’s contention that he verbally assigned the insurance policy and delivered 
it to her. The defendants, Robert L. Hooton and Eleanor Jane Hooton are 
the parents of Frederick C. Hooton. About six months after the alleged parol 
assignment, the insured changed the beneficiary from the plaintiff, from whom he 
was then divorced, to his parents, who by virtue of this change in the beneficiary 
claim to be entitled to the proceeds of the policy. 

The policy contained the following reservation as to change of beneficiary: 

“And may change any beneficiary or contingent beneficiary not irrevocably 
designated.” 

The claim upon which the plaintiff bases her right to a recovery is that as the 
wife of the insured she was designated beneficiary, and that when the policy was 
issued she had a vested interest in the proceeds, from which’ she could not be 
divested without her consent; that the change in beneficiaries was of no effect, for 
the further reason that the procedure prescribed in the policy was not followed; 
and that, in any event, she is entitled to the proceeds, because the insured made a 
parol assignment and delivery of the policy to her before the attempted change in 
beneficiary. At the close of the hearing the circuit judge decreed that the proceeds 
of the policy belong to defendants, Robert L. Hooton and Eleanor Jane Hooton. 
From the decree entered, the plaintiff has appealed. 

[1] It is first argued by counsel for the plaintiff that, having been designated 
as wife in a policy taken out by her husband, her interest as beneficiary became 
vested the moment it was issued, and could not thereafter be divested without her 
consent. In support of this contention reliance is had upon the following provision 
of the statute: 

“It shall be lawful for any husband to insure his life for the benefit of his wife 
* * * and in case that any money shall become payable under the insurance 
[policy], the same shall be payable to the person or persons for whose benefit the 
insurance was procured, his, her or their representatives or assigns, for her, her 
or their own use and benefit, free from all claims of the representatives of such 
husband or father, or of any of his creditors.” Act No. 256 of 1917, pt. 3, c. 2, 
subd. 5, § 24, Par. 9100 (168 Cahill’s Annotated Supplement). 

Counsel would be right in their contention as to the effect of the statute, were 
it not for the fact that the policy authorizes a change of the beneficiary, “not 
irrevocably designated.” The plaintiff was not irrevocably designated. Her interest 
in the benefits of the policy was subject to the condition that another beneficiary 
might be substituted. As stated by Mr. Justice Wiest in Quist v. Western & 
Southern Life Insurance Co., 219 Mich. 406, 189 N. W. 49: 

“As beneficiary under this policy, she had no vested interest but only a revocable 
expectancy contingent upon remaining the beneficiary to the time of the death of 
the insured.” 

That the change in beneficiary was of no effect for the further reason that the 
procedure prescribed in the policy was not followed is also disposed of in the Quist 
Case adversely to the plaintiff’s claim. ; ; 

[2] The remaining question presented by the record involves purely a question of 
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fact, viz.: Did the insured make a parol assignment and delivery of the policy to the 
plaintiff before he changed the beneficiary? 

The policy was_issued on February 14, 1914. The plaintiff and the insured lived 
together until the 3lst of May, 1922, when he filed a bill for divorce. He then 
went back to his home for some wearing apparel, and before leaving the plaintiff 
says that he delivered the insurance policy to her, stating, “I give this to you. It 
belongs to you.” On the 29th of June, 1922, the plaintiff herein filed her answer 
and cross-bill in the divorce proceedings. On July 21, 1922, the parties settled their 
property rights in writing; the insured paying to this plaintiff $10,000. No mention 
was made of the insurance policy. A decree for divorce was granted on July 31, 
1922. In December the insured substituted his parents, the defendants, Robert L. 
Hooton and Eleanor Jane Hooton, as beneficiaries in place of the plaintiff. She 
had possession of the policy and refused to give it up, so that the change was not 
indorsed thereon in accordance with the prescribed procedure. The insured died 
on the 2d of January, 1923. 

The only witness to the alleged parol assignment was a cousin of the plaintiff. 
It was the opinion of the circuit judge that the testimony of this witness was 
Sage: Fa by the contradictory circumstances surrounding the transaction. 

e said: 

“Is it consistent with sound reason to believe that the deceased on May 31, 
1922, the day upon which he had filed a bill of divorce against his wife, and after 
he had filed the same, charging her with extreme and repeated cruelty toward 
him, would go to his home and there unsolicited make her a present of the life 
insurance policy in question and its proceeds, then leave the home, never to return, 
and never in any manner attempting or seeking a reconciliation? He apparently 
had no feeling of kindliness toward her, or solicitude for her welfare, and did not 
know what the outcome of his separation from her would be, or how much he might 
be required to pay her by order of the court, or by a settlement of the parties. 
When he thereafter entered into an agreemnt with her and paid her $10,000 as 
permanent alimony for a release of his martial obligations to her, nothing was 
claimed or said concerning the policy of insurance, although provisions were made 
regarding the property of both parties. Would it not have been natural for him 
to have recalled such a gift to her, if it was made, and would she not have put it 
beyond question by mentioning such a gift in said agreement of settlement? Nothing 
of such a character appears; but, on the contrary, as soon as the divorce was 
granted or within a reasonable time thereafter, the deceased set about to do a most 
natural thing, that of changing his beneficiary in this policy from one who was no 
longer the object of his bounty to those who were. ; 

“Actions sometimes speak louder than words, and the court having seen the 
witness, Labadie, the cousin of the plaintiff, and heard her testimony, cannot accept 
the same as true in the light of all the circumstances of this case. She is related to 
the plaintiff, has resided with her in her home, and is naturally interested in 
seeing the plaintiff successful in this litigation, and her story is not reasonable or 
consistent in view of all the circumstances in this case as evidenced by the conduct 
of the parties and especially the conduct of the insured. * * * The court cannot 
credit her testimony as true under all the circumstances of this case, and must 
conclude that the alleged parol assignment or gift of this policy to the plaintiff was 
an afterthought on the part of the plaintiff, who had the policy in her possession ; 
that she wrongfully withheld the same from the insured with the intention to profit 
thereby in event of the death of insured.” 

We think it unnecessary to extend this opinion by detailing the circumstances 
which lead us to the same conclusion as was reached by the circuit judge. We 
think that he made a correct disposition of the case. His decree in all respects is 
affirmed. The defendants, Robert L. Hooton and Eleanor Jane Hooton will have 
costs, 


HUBBELL v. NORTH AMERICAN UNION. (No. 79.) 
(Supreme Court of Michigan. April 24, 1925.) 
203 Northwestern Reporter 477. 

APPEAL AND ERROR—REFUSAL TO STRIKE TESTIMONY OF BENE- 
FICIARY, UNDER POLICY THAT OTHER COMPANIES HAD PAID 
CLAIMS, HELD NOT SO PREJUDICIAL AS TO REQUIRE REVERSAL. 
In action on life policy, refusal to strike statement volunteered by plaintiff- 
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beneficiary on cross-examination that other insurance companies had paid their claims 
held not so manifestly prejudicial as to require reversal. 

(For other cases, see Appeal and Error, Dec. Dig. §1047[3].) 

Wiest, Fellows, and Clark, JJ., dissenting. 

Error to Circuit Court, Mukegon County; John Vanderwerp, Judge. 

Action by Fannie D. Hubbell against the North American Union. Judgment 
for plaintiff, and defendant brings error. Affirmed. 

Argued before McDonald, C. J., and Clark, Bird, Sharpe, Moore, Steere, 
Fellows, and Wiest, JJ. 

Nat N. Connine, of Muskegon, and David B. Maloney, of Chicago, IIl., for 
appellant. 

Alex Sutherland, of Muskegon, for appellee. 


Wiest, J. August 9, 1911, upon the written application of John W. Hubbell, 
of Muskegon, defendant society issued its certificate insuring his life for $1,000 with 
plaintiff named beneficiary. 

Mr. Hubbell died October 6, 1922, proofs of death were made and defendant 
refused to pay. This suit was brought on the certificate, by the beneficiary, and her 
claim contested by defendant on the ground, that Mr. Hubbell had syphilis at the 
time he applied for the insurance and perpetrated a fraud, voiding the certificate, 
by his warranty in his application that he was in good health and did not then have 
and never had had syphilis, when in fact he then had the disease and his death 11 
years later was occasioned thereby. 

The issue was tried to a jury, and verdict with judgment thereon, rendered for 
plaintiff. Defendant reviews by writ of error. The question of whether the state- 
ment of the insured in the application constituted a representation or a warranty, 
needs no elucidation or answer, for the learned circuit judge instructed the jury that, 
if untrue in fact, there could be no recovery, and defendant could ask no more under 
the doctrine of warranty. Mr. Hubbell some months before his death had loco- 
motor ataxia and died of paretic dementia. His death was occasioned by syphilis. 
Whether he had hereditary or acquired syphilis was a fact for the jury to determine. 
If the syphilis was hereditary, or was acquired before the application for the 
insurance was made, then the policy was void. If acquired after the application 
for the insurance, defendant is liable. We may infer from the verdict of the jury a 
finding that the insured acquired syphilis after he was insured. 

In support of its affirmative defense defendant had to show something more 
than that the insured had syphilis at the time of his death; it had to show he had 
syphilis at the time of the application. In the proofs of death submitted to defendant 
by plaintiff, she made affidavit she had read the affidavit of the attending physician 
and submitted the same as a true statement of the facts pertaining to the death of 
the insured. 

The physician, attending the insured during his last illness, stated in his affidavit 
that paretic dementia was the final cause of death of the insured and the primary 
or predisposing cause was locomotor ataxia, complicated with hereditary syphilis, 
and that paretic syphilis appeared about 30 days before death. 

It is claimed that such proofs of death, furnished by plaintiff, established, prima 
facie, the defense of hereditary syphilis. Prima facie, the proofs of death furnished 
by the beneficiary defeated plaintiff’s claim, for if he had hereditary syphilis he 
had it at birth. Defendant had the burden of establishing the affirmative defense, 
and the proofs of death constituted evidence in support of such defense. 

This evidence, however, was open to explanation by plaintiff, and the opinion 
of the physician corrected, if he was mistaken in his assumption of facts, and the 
correctness of his deductions tested by the information he possessed. We do not 
understand that doctors claim to be infallible. Doctors sometimes have to surmise 
what lays back of the disclosed and such deductions may not always be right. 

The doctor was a witness at the trial and testified: 

“In my report there, in answer to the question, what was the contributing cause, 
or something of that sort, I said I thought it was hereditary syphilis. I had no 
special knowledge to base that opinion on, only from deduction. A long drawn-out 
disease, and then I personally could not get any evidence of any date that he had 
contracted the disease itself. 

“Q. Well, then, do I understand you, doctor, that you had any actual knowledge 
as to whether it was hereditary or acquired? A. I did not. * * * 
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“Q. And doctor. when you examined Hubbell and made your diagnosis, you 
diagnosed it as hereditary syphilis based upon the facts which you observed and 
your knowledge as a physician and your knowledge of the case? A. And the 
history. 

“Q. And when you made the proof of loss you put down here hereditary syphilis 
as your diagnosis of the case? A. Yes. 

“Q. And that was your diagnosis of the case, was it not? A. That is as near as 
I could come to the facts.” 

At the time of his death Mr. Hubbell was 47 years of age. In 1920, when he 
was 45 years of age, his illness appeared. In 1911, when he was 36 years of age, 
he made the application for insurance. If the jury accepted the opinion of Dr. 
Risk, that a man 40 years of age would not develop locomotor ataxia from hereditary 
syphilis, then even though such opinion was against the weight of evidence on the 
subject, the verdict must stand for there was no evidence of syphilis acquired before 
the date of the application, and no motion for a new trial on the ground that the 
verdict was against the weight of evidence. 

In the absence of a motion for a new trial, presenting the question to the trial 
judge, this court cannot make review to determine whether the verdict is against 
the weight of evidence. Marsh v. Rogers, 226 Mich. 290, 197 N. W. 540; Truesdell 
v. Michigan Railroad Co., 225 Mich. 375, 196 N. W. 334. 

Defendant insists the evidence furnished by the proofs of death could only be 
met by a showing of no hereditary syphilis. 

We think the attending physician explained the reason why he diagnosed the 
disease as hereditary syphilis, and this with the testimony of Dr. Risk left the 
subject to the jury. 

In John Hancock Mutual Life Insurance Co. v. Dick, 117 Mich. 518, 76 N. W. 
9, 44 L. R. A. 846, it was contended that the court must find the insured died from 
typhlitis inasmuch as the beneficiary so claimed in the proofs of death. The court 
stated. 

“We have no doubt that the proofs of loss should be treated as evidence of the 
fact stated, being in the nature of an admission; but it is subject to explanation, 
and cannot have the effect of an estoppel, when made upon information received 
from the attendant physician, and in good faith.” 

See, also, Wasey v. Travelers’ Insurance Co., 126 Mich. 119, 85 N. W. 459; 
Haapa v. Metropolitan Life Insurance Co., 150 Mich. 467, 114 N. W. 380, 121 
Am. St. Rep. 627, 16 L. R. A. (N. S.) 1165; Krapp v. Metropolitan Life Insurance 
Co., 143 Mich, 369, 106 N. W. 1107, 114 Am. St. Rep. 651; Joyce, Law of Insurance 
(2d Ed.), sections 3319 and 3372; Hanna v. Connecticut Mut. Life Ins. Co., 150 
N. Y. N. E. 1099, 

Upon introduction of the proofs of death, defendant claims the burden of proof 
shifted to plaintiff. This question was presented in Home Benefit Association v. 
Sargent, 142 U. S. 691, 12 S. Ct. 332, 35 L. Ed. 1160. In that case the beneficiary 
made the statements of a physician, of the cause of death, a part of her proofs 
of death. The trial judge in that case instructed the jury that the burden was upon 
the insurance company to establish the affirmative defense pleaded, and that the 
proofs of death were proper evidence in support of such defense “but were by no 
means conclusive evidence, and were to be taken by them in connection with the 
other testimony in the case, and given such weight in determining the main question 
as the jury might see fit to give them.” The court stated: 

“It is contended for the defendant that, because of the contents of the proofs 
of death, the plaintiff is estopped from claiming that Hall’s death was caused other- 
wise than by suicide; and that, at least, the court should have held that the burden 
originally upon the defendant was shifted, by the introduction of the proofs of 
death, to the plaintiff, and it became her duty to satisfy the jury, by a preponderance 
of evidence, that Hall died otherwise than by his own hand. 

“But the defendant was not prejudiced by the statements and opinions contained 
in the proofs of death, and the plaintiff was not estopped thereby, as a matter of 
law. When the court was asked to charge the jury that by the introduction of 
those proofs the burden was shifted, the evidence was all before the jury, and was 
much more full and complete than that upon which Dr. Jenkins had based his 
opinion. He himself had been examined as a witness, and had testified as to what 
he knew or did not know at the time he made his certificate, and all the facts of 
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the case, so far as they were known, had been explained in view of the contents 
of the proofs of death.” 

Upon the subject of burden of proof and whether it shifted upon introduction 
of the proofs of death, we note the following request for instruction to the jury 
preferred by defendant: 

“The court instructs the jury in this case if you find from a preponderance of 
the evidence and under the instruction of the court that the insured, John W. 
Hubbell, was at the time of making application to the North American Union in 
July, 1911, infected with syphilis, your verdict shall be for the defendant.” 

We think the proofs of death constituted evidence in support of the affirmative 
defense, and in the absence of explanation barred the beneficiary from recovery, but 
such proofs could be explained, and as explained sent the question to the jury and did 
not relieve defendant from the burden of establishing its defense by a preponderance 
of the evidence. 

Under the evidence the burden of the affirmative defense remained with de- 
fendant, and the trial judge was right in refusing to direct a verdict in its favor. 

Defendant requested the following instructions : 

“The court instructs the jury that the plaintiff was required to file with the 
North American Union proofs of death of said John W. Hubbell. And you are 
further instructed that the admissions and statements contained in the proofs of 
death in evidence in this case are evidence of the facts therein stated. 

“The court instructs the jury that as a matter of law, where a party has in 
writing admitted a certain thing to be a fact, such statement is properly considered 
by you as par of the evidence in the case.” 

Of course the jury understood that the proofs of death were for consideration; 
they were admitted in evidence for such purpose and we may assume the importance 
thereof was emphasized by counsel in argument. 

The court instructed the jury: 

“If you find, gentlemen, by a preponderance of the evidence that John W. 
Hubbell had syphilis, whether he knew it or not, on or prior to July 6, 1911, the date 
when he signed the application in this case, then your verdict should be for the de- 
fendant, no cause of action. If you find that the defendant has not established 
that on or prior to July 6th, John W. Hubbell had syphilis, then your verdict should 
be for the plaintiff for the amount I have mentioned, and, as I said before, to de- 
termine that question consider all the evidence in the case, the oral testimony of the 
witnesses and the testimony produced by the depositions in the case, and the exhibits 
in the case, including the application and proofs of death, and determine from all 
the evidence the question that I am submitting to you in this case.” 

We think this sufficiently covered the purpose of the requests. ° 

On cross-examination plaintiff was asked: 

“Q. Mrs. Hubbell, you saw Mr. Hunt one time prior to last evening, did you 
not, in connection with this claim? A. I haven’t seen Mr. Hunt since he camé to 
my home and I refused the check that the North American Union sent. I told him 
I was entitled to my policy for a thousand dollars and the other companies had paid 
their claim and I was entitled—” 

Motion to strike out the answer was denied. The last half should have been 
struck out. Does this establish reversible error? Plaintiff had no right to show 
settlement by other insurance companies, yet she injected such fact in the case, and 
it was left there over the motion of defendant to remove it. The question would 
be serious enough with it stricken out, but with it left in, the jury had a right to 
understand they might make use of it, and such use could only operate to the 
prejudice of defendant. 

This testimony would naturally give rise to the impression that defendant was 
opposing payment where others like situated confessed liability. We dislike to 
reverse for such error, but we cannot pass it without concern, for if not reversible 
error in this instance, it will not be error in the next, and questions on cross- 
examination will place the party making proper inquiry at the mercy of a shrewd or 
crafty witness who will take advantage of legitimate questions to inject inadmissible 
testimony. 

Reversed, with new trial, and with costs to defendant. 

Fellows and Clark, JJ., concurred with Wiest, J. 

Sarre, J. (for affirmance). In my opinion, the error complained of was not 
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7. mies prejudicial as to necessitate a reversal. The judgment should be 
affirmed. 


McDonald, C. J., and Steere, Bird, and Moore, JJ., concurred with Sharpe, J. 


TAYLOR v. SECURITY BEN. ASS’N OF TOPEKA, KAN. (No. 18756.) 
(St. Louis Court of Appeals. nn — 3, 1925. Rehearing Denied March 
270 Southwestern Reporter 132. 

1. INSURANCE—STATUTE HELD ONLY TO REQUIRE SUBJECTIVE 
EXAMINATION OF APPLICANT FOR INSURANCE IN FRATERNAL 
SOCIETY TO BE SIGNED AND MADE PART OF INSURANCE 
AGREEMENT. 

It is the subjective examination of insurance applicant, ordinarily consisting of 
questions and answers, which Rev. St. 1919, §§ 6404, 6405, intends shall be signed 
by applicant for insurance in fraternal beneficiary association and made a part of 
insurance agreement, and not report of examining physician of his findings and 
conclusions. 

(For other cases, see Insurance, Dec, Dig. § 713.) 


2. INSURANCE—FRATERNAL BENEFICIARY ASSOCIATION HELD TO 
HAVE COMPLIED WITH STATUTORY REQUIREMENTS IN AD- 
MITTING APPLICANT TO BENEFICIAL MEMBERSHIP. 

Where application for insurance membership in fraternal beneficiary association 
was taken by physician, and his subjective examination was put down in the applica- 
tion and became part of it, which was then signed by insured and sent to head office, 
and benefit certificate expressly provided that application and answer and statements 
contained therein should constitute part of insurance agreement, held that there 
was a substantial compliance with Rev. St. 1919, §§ 6404, 6405, stating requirements 
tor admission of applicant to beneficial membership in the beneficiary association. 

(For other cases, see Insurance, Dec. Dig. § 713.) 


3. INSURANCE—CONSTITUTION AND LAWS OF ASSOCIATION HELD 
NOT TO RENDER AMOUNT OF BENEFIT SPECIFIED IN CERTIFI- 
CATE INDEFINITE. 

Where benefit certificate of fraternal beneficiary association definitely stated 
amount of benefit to be paid on death of insured, fact that constitution and laws of 
association provided for scaling down of amount of such benefit would not render 
amount specified in certificate indefinite, thus bringing contract beyond pale of 
fraternal insurance, as certificate is controlling. 

(For other cases, see Insurance, Dec. Dig. § 711.) 


4. INSURANCE—TENDER OF PREMIUMS PAID UNNECESSARY TO SET 

UP DEFENSE OF BREACH OF WARRANTY. 

Where application for insurance in fraternal beneficiary association contained 
misrepresentations as to insured’s condition of health and previous treatment by 
physician, it constituted breach of warranties avoiding insurance contract, and as- 
sociation may urge it as a defense in action on contract, without returning or 
depositing in court*the premiums received thereon. 

(For other cases, see Insurance, Dec. Dig. § 809.) 

Appeal from St. Louis Circuit Court; Wilson A. Taylor, Judge. 

“Not to be officially published.” 

Action by Isaac F. Taylor against the Security Benefit Association of Topeka, 

. Judgment for plaintiff, and defendant appeals. Reversed. 

A. W. Fulton, of Chicago, Ill., and W. Paul Mobley, of St. Louis, for appellant. 

Benj. J. Klene, of St. Louis, for respondent. 

Sutton, C. The defendant is a fraternal beneficiary association organized under 
the laws of Kansas, having its head office at Topeka in that state, and duly authorized 
to transact business in Missouri. This action is upon a death benefit certificate 
issued by defendant to the plaintiff's wife, Margaret F. Taylor. The cause was tried 
before the court without a jury. There was a judgment for the plaintiff for the 
full amount of the certificate, with interest, and the defendant appeals. 

The insured was admitted to beneficial membership in defendant association 
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on the 7th day of December, 1920, and thereupon the certificate sued on was issued. 
The certificate, so far as material to the issues for decision here, is as follows: 

“In consideration of the pledges and agreements of the said member, and in 
further consideration of the first monthly contribution of $1.80 paid before or at 
the time of the delivery of this certificate, and thereafter $1.80 to be paid monthly 
to the financier of the local council. The Security Benefit Association promises to 
pay a death benefit to Isaac F. Taylor, related to the said member as husband, in the 
sum of one thousand dollars within ninety days after receipt of satisfactory proof 
of the death of said member while in good standing and not in default of the pay- 
ment of required contributions. 

“This certificate, together with the constitution and laws of the society, and 
all amendments to each thereof, and the application for membership, which is made 
a part hereof, shall constitute the agreement between the member and the society.” 

The application for membership signed by the applicant contains, among others, 
the following questions and answers: 

“Q. Have you now or have you ever had la grippe, gallstones, palpitation of 
the heart, shortness of breath, any disease of the heart, or any symptoms of disease 
of the heart? A. No. 

“Q. Are you in good health at the present time? A. Yes. 

“Q. Have you been under the care of or consulted any physician or surgeon 
concerning yourself within five years? A. Yes. 

“Q. If so, what ailment, name and address of each physician and surgeon, and 
give dates. A. Child birth December 5, 1918.” 

Succeeding the questions and answers in,the application is the following. clause: 

“And I hereby declare that the foregoing answers and statements are true, full 
and correct, and I acknowledge and agree that the said answers and statements 
shall be held to be warranties and with this application shall be considered a part 
of my beneficiary certificate and together with the constitution and laws of the 
association as now existing or hereafter amended or enacted shall constitute parts 
of my contract with the association.” 

The application for membership was taken at Eldon, Mo., and the certificate 
was delivered to the insured at that place. 

It was shown on the part of the defendant that the insured was under the treat- 
ment of a physician in March and June, 1920; that at these times while under treat- 
ment she was at her home confined to her bed; that the treatment was for influenza 
or la grippe, anemia, and endocarditis, with which she was suffering at the time of 
the treatment; that endocarditis is an inflammation, acute or chronic, of the lining 
of the heart, and is’ ordinarily referred to as a diseased condition of the heart; that 
at the time of these treatments the insured also exhibited symptoms of gallstones, or 
a diseased condition of the gall bladder. The plaintiff admitted that the insured was 
under the treatment of a physician in March, 1920, for influenza, or la grippe. He 
also admitted that she was under the treatment of a physician in June, 1920. 

The insured died on February 11, 1922. Her death was caused by gallstones and 
valvular disease of her heart. 

The cause is defended for breach of the warranties contained in the application, 
relating to insured’s condition of health and her treatment by a physician prior to 
the issuance of the benefit certificate sued on, and the defendant insists that, since the 
breach is undisputed, the contract of insurance should be adjudged void as a matter 
of law, and that the judgment below should be reversed; whereas the plaintiff insists 
that the benefit certificate does not comply with the statute relating to fraternal 
beneficiary associations, in that it does not provide that the medical examination of 
the insured signed by her shall constitute a part of the contract of insurance, and 
that therefore the defendant is amenable to the general statutes relating to old line 
life insurance companies, and that defendant, not having deposited in court the 
premiums received under the contract of insurance, is not permitted to defend for 
breach of warranties involving misrepresentations of the insured. 

[1] Section 6404, art. 15, c. 50, Revised Statutes 1919, relating to fraternal 
beneficiary associations, provides as follows: 

“Any society may admit to beneficial membership any person not less than 
twelve and not more than sixty years of age, who has been examined by a legally 
qualified physician and whose examination has been supervised and approved in 
accordance with the laws of the society.” 





Life] Taylor v. Security Ben. Ass’n. of Topeka, Kan. 271 


Section 6405 provides as follows: 

“Every certificate issued by any such society shall specify the amount of benefit 
provided thereby, and shall provide that the certificate, the charter or articles of 
incorporation, or, if a voluntary association, the articles of association, the constitu- 
tion and laws of the society, and the application for membership and medical ex- 
amination, signed by the applicant; and all amendments to each thereof, shall con- 
stitute the agreement between the society and the member.” 

The statute clearly requires as a prerequisite for admission to beneficial mem- 
bership that a medical examination of the applicant be made by a legally- qualified 
physician and that the examination be supervised and approved in accordance with 
the laws of the society. The statute also apparently requires that the medical ex- 
amination be signed by the applicant and made a part of the insurance agreement. 
These requirements are manifestly for the protection of the society. The only reason 
for requiring the medical examination to be signed by the applicant is because the 
applicant is to be bound by it. It certainly is not intended, however, that the ap- 
plicant shall be bound by the findings or conclusions of the examining physician. It 
is intended only that the applicant shall be bound by the answers and statements 
made by her in the examination. The physician’s findings and conclusions upon his 
examination must necessarily depend in large measure upon his professional learning 
and skill. This is especially true of his objective examination. To hold that the 
statute intends the applicant to be bound by the findings and conclusions of the 
examining physician, we would have to give the statute a technical construction 
out of harmony with its manifest spirit and purpose. We conclude that it is the 
subjective examination of the applicant, ordinarily consisting of questions propounded 
to the applicant and the answers and statements made in response thereto, which 
the statute intends shall be signed by the applicant and made a part of the insurance 
agreement, and not the report of the examining physician of his findings and con- 
clusions, made by him to the society. 

[2] In this case, pursuant to the uniform practice of the society, the application 
for membership was taken by the examining physician, and his subjective examina- 
tion was put down in the application and became a part of it. The examination as 
put down in the application consists of questions and answers relating to the insured’s 
present and antecedent condition of health, including also that of her children, 
ancestors, and other relatives. A more thorough and rigid subjective medical ex- 
amination could hardly be devised. The application containing this examination was 
signed by the insured, and was sent by the examining physician to the head office of 
the society, together with his report of the examination consisting presumably of 
his findings and conclusions upon the examination. The physician’s report was 
signed by him, but not by the insured. The application and report on arriving at 
the head office of the society were first turned over to the national medical examiner 
of the society. The same were thereupon examined and approved by him and turned 
over with his approval to the national secretary, who thereupon issued the benefit 
certificate sued on. The certificate in express terms provides that the application 
shall constitute a part of the insurance agreement, and the application itself provides 
that the answers and statements contained in the application shall be considered part 
of the certificate and constitute a part of the contract between the parties. By thus 
making the application a part of the insurance contract, the medical examination 
contained in and constituting a part of the application is necessarily also made a 
part of the contract. This, we think, is a substantial compliance with the statute. 
In any event, there is no such departure from the statute that it may be said that 
the defendant, while masquerading as a fraternal society and professing to do a 
fraternal insurance business, is in practice invading the field of other insurance, so 
as to deprive the defendant of the privileges and immunities of a fraternal beneficiary 
society. Wilson v. Brotherhood of American Yeomen (Mo. App.) 237 S. W. 212; 
Wilson v. Brotherhood of American Yeomen, 297 Mo. 655, 249 S. W. 650; Arm- 
strong v. Modern -Brotherhood, 245 Mo. 153, 149 S. W. 459; State ex rel. National 
Council of Knights & Ladies of Security v. Allen (Mo. Sup.) 269 S. W. 388, not 
yet [officially] reported. 

[3] The plaintiff further insists that the insurance contract fails to specify 
definitely the amount of the benefit to be paid upon the death of the insured as 
required by the statute, and that for this reason the contract is not within the pale 
of fraternal insurance. Plaintiff contends that, though the certificate definitely 
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specifies the amount of the benefit to be paid, yet the constitution and laws of the 
society provide for a scaling down of the amount of the benefit specified in the 
certificate, so as to render the amount of the benefit to be paid under the contract 
indefinite and uncertain. This contention is without merit. As we read the pro- 
visions of the constitution and laws referred to, they do not apply to the certificate 
here sued on, but, if they did so apply, the certificate would nevertheless control, 
and they would not operate to render indefinite the amount of the benefit as specified 
in the certificate. State ex rel. Business Men’s Assur. Co. v. Allen, 302 Mo. 525, 
259 S. W. 77; Melville v. Business Men’s Accident Assur. Co. (Mo. App.) 253 
S. W. 68; Kribs v. United Order of Foresters, 191 Mo. App. 524, loc. cit. 549, 177 
S. W. 766; Parker v. Sovereign Camp of Woodmen of the World (Mo. App.) 196 
S. W. 424; McFarland v. Accident Ass’n, 124 Mo. 204, 27 S. W. 436. Moreover, in 
Wilson v. Brotherhood of American Yoemen, supra, it was conceded, for the purposes 
of that case, that the contract did not definitely specify the amount of the benefit 
to be paid, and, notwithstanding this, it was held that the contract was within the 
shelter of the fraternal insurance statute. 

[4] That there was a breach of the warranties contained in the application for 

membership in this case is conclusively shown by the evidence for both plaintiff and 
defendant. Under all the authorities such a breach operates to avoid a fraternal 
insurance contract such as is here sued on, and the society may successfully urge 
this defense in an action on the contract without returning or depositing in court 
the premiums received thereon. Indeed, we do not find this proposition controverted 
in the briefs of counsel. McDermott v. Modern Woodmen of America, 97 Mo. 
App. 636, 71 S. W. 833; Modern Woodmen of America v. Angle, 127 Mo. App 
94, 104 S. W. 297 ; Valleroy v. Knights of Columbus, 135 Mo. hao. 574, 116 S. W. 
1130; Hoagland v. Modern Woodmen of America, 157 Mo. App. 15, 137 S. W. 
900 ; "Aloe v. Mutual Reserve Life Ass’ n, 147 Mo. 561, 49 S. W. 553; Hellman v. 
National Council of Knights & Ladies of Security, 198 Mo. App. 308, 200 S. W. 
698; Daffron v. Modern Woodmen of America, 190 Mo. App. 303, 176 S. W. 498 ; 
Hartmann v. National Council of Knights & Ladies of Security, 190 Mo. App. 92, 
175 S. W. 212; Hill v. Business Men’s Accident Ass’n (Mo. App.) 189 S. W. 587; 
Kribs v. United Order of Foresters, 191 Mo. App. 524, 177 g. W. 766; Pacific 
Mutual Life Ins. Co. v. Glaser, 245 Mo. 377, 150 S. W. 549, 455L. RA, (N. S.) 
222; State ex rel. National Council of Knights & Ladies of Security v. Trimble, 
292’ Mo. 371, 239 S. W. 467. 

The Commissioner therefore recommends that. the judgment of the circuit 
court be reversed. 

Per Curtam. The foregoing opinion of Sutton, C., is adopted .as the opinion. of 
the court. 

The judgment of the circuit court is accordingly reversed. 

Daues, P. J., and Becker and Nipper, JJ., concur. 


HICKEY v. METROPOLITAN LIFE INS. CO. (No. 18890.) 
(St. Louis Court of Appeals. Missouri. March 3, 1925. Rehearing Denied 
March 32, 1925.) 
270 Southwestern Reporter 388. 

1. INSURANCE—POLICY HELD NOT TO PROVIDE FOR UNCONDI- 
TIONAL COMMUTATION FOR PAID-UP INSURANCE ON DEFAULT. 
Life insurance policy, providing for paid-up policy in reduced amount on default 

of payment of premiums on same conditions as original policy, held not to provide 

for unconditional commutation for nonforfeitable paid-up insurance on default. 


(For other cases, see Insurance, Dec. Dig. § 367[1].) 


2. ——— OF VEXATIOUS REFUSAL TO PAY 
In action under policy for life insurance, where insurer continued to contest 
liability after controllmg case had been decided, submission of question of vexatious 
refusal to pay to jury held proper under evidence, although recovery was allowed 
for $1.70 less than amount sued for; such amount being unpaid premium. 
(For other cases, see Jabneeete, Dec. Dig. § 668[1].) 


Appeal from St. Louis Circuit Court; Anthony F.-Ittner, Judge. 
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“Not to be officially published.” 

Action by Mary Hickey against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Fordyce, Holliday & White, of St. Cais for appellant. 

Anderson, Gilbert & Wolfort and John P. Griff 
spondent. 

Nipper, J. This is a suit on a life insurance policy. On February 24, 1913, the 
defendant issued a policy insuring the life of Evelyn Hickey for $250. Plaintiff, 
the insured’s mother, was named as beneficiary. The insured died on September 22, 
1917. The suit originated in a justice court. The petition sets out the date of the 
issuance of the policy, and the amount which defendant agreed to pay plaintiff in 
case of the death of the insured, namely, the sum of $250; that the insured died on 
the date above mentioned, and notice was duly given the defendant, and plaintiff 
performed all the conditions’ required to be performed by her, but that defendant 
refused to pay the amount named in the policy; that said refusal was vexatious 
and without just cause, and thereby plaintiff was compelled to employ a lawyer 
to bring this suit. Plaintiff asked judgment for $250, and interest at the rate of 
6 per cent., and reasonable attorney’s fee, and 10 per cent. damages for vexatious 
refusal to pay. 

The following agreed statement of facts was introduced in evidence: 

“That Evelyn Hickey, the insured under policy No. 47641824, died on September 
22, 1917; that plaintiff notified the defendant of the death of said Evelyn Hickey; 
that defendant told plaintiff the amount due under said policy was $24, as provided 
under the terms and conditions of said policy, by reason of the lapse of said policy 
for failure to pay premiums thereon, which amount plaintiff refused to accept; that 
all premiums on said policy had been paid in cash to and including May 28, 1917, 
and that the reserve which defendant carried on said policy on said date was greater 
than the reserve figured according to the Missouri statutes; and that the reserve on 
said policy, figured and applied according to the Missouri statutes, would have ex- 
tended said policy from May 28, 1917, for more than five months; that the reserve 
figured under the Missouri statutes would not have purchased paid-up insurance for 
as much as twenty-four dollars ($24.00). 

“Dated at St. Louis, Missouri, December 15, 1920.” 

Defendant tendered into court the amount of $30; $24 claimed to be due under 
the policy, and $6 court costs. The justice gave judgment for the amount defendant 
tendered into court, and plaintiff appealed to the circuit court, where she obtained 
judgment for loss under the policy of $248.30, with 6 per cent. interest from December 
1, 1917, to the date of the trial, which occurred on the 14th day of December, 1923, 
amounting to $103.70. The jury further assessed damages for vexatious delay and 
refusal to pay said loss in the sum of $25, and assessed attorney’s fees in the sum 
. of $250, making a total of $627. 

There was evidence offered at the trial in the circuit court to show that this 
case was continued on one occasion to await the decision of the Supreme Court in 
the case of Bothmann v. Metropolitan Life Insurance Co., which is now reported in 
299 Mo. 269, 252 S. W. 652. This case was decided by the Supreme Court on June 
11, 1923. Counsel for plaintiff testified that counsel for defendant agreed with 
him that, if the Bothmann Case was decided against defendant, it would pay this 
claim, and upon that agreement the case was continued; that after the Bothmann 
Case was decided defendant’s counsel refused to pay the claim, and said his company 
wanted the matter litigated. 3 

At the request of the plaintiff, the court gave an instruction authorizing the 
jury to find for the plaintiff for the face value of the policy ($250), less the premium 
from May, 1917, to September, 1917, and interest at the rate of 6 per cent. per 
annum, compounded annually. 

{1] It is defendant’s first contention here that the policy provides for an un- 
conditional commutation for nonforfeitable, paid-up insurance; and plaintiff’s con- 
tention is that it is not such a policy, and hence the controversy. The main provision 
in the policy from which this question arose is as follows: 

“Free Policy—After premiums upon this policy have been fully paid for three 
years or more, then in case of default in the payment of any subsequent premium 
the company will, without action on the part of the holder, continue this policy as 
a free policy, payable on the same condition as this policy, but upon which no 


n, all of St. Louis, for re- 
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further payment of premiums shall be required, for a reduced amount in accordance 
with the following table.” 

We do not think, in view of the ruling of the Supreme Court in Bothmann v. 
Metropolitan Life Insurance Co., 299 Mo. 269, 252 S. W. 652, there could be any 
question but that this matter is settled adversely to defendant’s contention. It is 
unnecessary to quote at length from the Bothmann case, except that portion of the 
opinion which refers to the exact language used in the provision above quoted, wherein 
it is said: 

“Further, the stipulation in option 3 says the insurance shall be continued as a 
nonparticipating endowment policy, ‘payable at the same time and under the same 
conditions as this policy.’ If there are any conditions in the policy affecting the 
payment, then that stipulation is conditional, and not absolute and automatic.” 

The words “under the same conditions as this policy” are used in the clause 
above set out. The policy provides, also, that it “shall be incontestable after two 
years, except for fraud or misstatement of age.” It is also provided that, if the 
age of the insured is not correctly stated, no greater amount will be paid than the 
premium would have purchased at the true age. It is evident that this policy did 
not provide for an unconditional commutation for nonforfeitable paid-up insurance, 
as will be seen by an examination of the Bothmann Case, supra, as well as the cases 
of Ross v. Capitol Life Insurance Co., 205 Mo. App. 243, 228 S. W. 889, and 
Seeburger v. Metropolitan Life Insurance Co. (Mo. App.) 253 S. W. 485. 

[2] It is defendant’s contention that, inasmuch as the jury awarded the plaintiff 
the sum of $248.30 as the face value of the policy, or $1.70 less than the amount sued 
for, it was error to submit the question of vexatious refusal to pay to the jury. 
Among other cases cited in support of this contention is the case of Kahn v. Assur- 
ance Corporation, 187 Mo. App. 216, 173 S. W. 695. In that case the plaintiff asked 
for $1,500. Defendant was willing to pay $400. The jury awarded plaintiff $250 
less than was demanded. The court held that it could not be said that defendant 
acted vexatiously in refusing to pay plaintiff more than it owed her under the policy 
under such circumstances, because plaintiff should have sued for nothing more than 
her actual damages. There was, of course, in that case a material difference between 
the amount demanded and the amount recovered. Such rule could not be and should 
not be invoked in a case like this. Plaintiff in the instant case did recover the amount 
she asked for, less the unpaid premium, amounting to $1.70. Defendant was con- 
testing plaintiff's right to recover on this policy upon the theory that it provided for 
an unconditional commutation for nonforfeitable paid-up insurance. Defendant con- 
tinued to contest plaintiff's right after the Bothmann Case was decided, and went to 
trial in the circuit court and contested this case. We think the conduct of defendant 
was such as to authorize the submission of the question of the vexatious refusal to 
pay, and that from the facts and circumstances in evidence in this case the jury had 
a right to infer a vexatious refusal to pay. Fay v. Insurance Co., 268 Mo. 373, 
187 S. W. 861; State ex rel. v. Allen (Mo. Sup.) 254 S. W. 194. 

[3] It is also insisted that the court erred in allowing the jury to compound the 
interest. But defendant in its motion for new trial does not specifically complain of 
this action, but merely says in one clause that no interest should be allowed, and 
then in another that the jury was incorrect in its calculation of interest. These 
assignments are insufficient to bring this matter before us for review. Pullis v. 
Somerville, 218 Mo. 624, 117 S. W. 736. 

[4] The jury also allowed 10 per cent. interest on the face value of the policy, 
which would be 17 cents in excess of the 10 per cent. allowed by law. This matter 
being ascertainable, we would be authorized to order a remittitur of this amount; 
but, it being only 17 cents in excess of the amount plaintiff would be entitled to 
receive we will not do so. “De minimis non curat lex.” Cameron v. Hart, 57 Mo. 
App. 142; Paxson v. St. Louis Dravage Co., 55 Mo. App. 566. 

The judgment is accordingly affirmed. 

Daues P. J., and Becker, J., concur. 
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EICHWEDEL v. METROPOLITAN LIFE INS. CO. (No. 18409.) 
(St. Louis Court of Appeals. Missouri. Feb. 3, 1925. Rehearing Denied 
Feb. 25, 1925.) 
270 Southwestern Reporter 415. 

3. INSURANCE—CONSTRUCTION OF ILLINOIS CONTRACT GOVERNED 

BY ILLINOIS LAWS. 

— of an Illinois insurance contract was governed by laws of state 
of Illinois. 


(For other cases, see Insurance, Dec. Dig. § 147[1].) 


4. INSURANCE—INCONTESTABILITY CLAUSE HELD SUFFICIENTLY 
COMPLIED WITH TO PERMIT INSURED TO INTERPOSE DEFENSE 
OF FRAUD AFTER CONTESTABLE PERIOD HAD EXPIRED. 
Incontestability clause in life insurance policy held sufficiently complied with to 

permit insurer to interpose defense of fraud after contestable period had expired, 

where insurer had notified beneficiary within such period that it would not be liable, 
in view of insured’s misrepresentations as to her health, and beneficiary in con- 
sideration of repayment to her of premium released insurer from all liability under 

policy. ° 
(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from St. Louis Circuit Court. 

“Not to be officially published.” 

Action by Ida Eichwedel against the Metropolitan Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

James J. O’Donohoe, of St. Louis, for appellant. 

Fordyce, Holliday & White and’ Walter R. Mayne, all of St. Louis (William 
J. Tully, of New York City, of counsel), for respondent. 

Nipper, J. This is a suit on an insurance policy issued by the defendant, who 
is respondent here, on the life of Mathilda Spearow, on the 28th day of January, 
1913, in Chicago, Ill., in the sum of $500. Plaintiff, a sister of the insured, was 
named as beneficiary. Mathilda Spearow died on the 28th day of May, 1913, and 
on July 24, 1913, defendant paid plaintiff the sum of $7.44, at which time plaintiff 
signed a release which provided that in consideration of the above sum plaintiff 
released and forever discharged the defendant from all claims and demands arising 
under and by reason of the policy in question. 

Plaintiff’s petition, after the usual allegations, alleged that the policy is an 
Illinois contract, and provides that said policy shall be incontestable (except for 
non-payment of premiums) after two years from its date; and pleaded certain 
decisions of the state of Illinois as holding that under the laws of such state the 
defendant is liable for the payment of the full amount of said policy less the $7.44. 

The answer, after a general denial, sets up the affirmative defense that the 
insured, at the time of her application, represented that she never had the disease 
of cancer or tumor, and had had no physician attending her for cancer, and had 
been under treatment in no dispensary or hospital, and that such statements were 
false and untrue; that the insured had been suffering from the disease of cancer 
from the date of the application and prior thereto, and had been in certain hospitals 
under the care and treatment of physicians, and died from the disease of cancer ; 
that defendant, after the death of insured, discovered these facts and compromised 
all claims and demands of plaintiff for the sum of $7.44, at which time plaintiff 
executed the release above referred to; and further pleaded certain statutes and 
decisions of the state of Illinois. 

Plaintiff's reply pleaded that defendant was estopped from asserting its defense 
by virtue of the laws and decisions of Illinois, and certain other matters which it 
is unnecessary to set out in the opinion. . 

At the time of the trial plaintiff’s counsel tendered into court the amount that 
plaintiff had been paid by the defendant. 

Plaintiff's son, a resident of the City of Chicago, Ill., where his mother lived, 
testified that his aunt died on the 29th day of May, 1913. The policy in question 
was offered in evidence, and plaintiff rested. The court refused to give a peremptory 
instruction for defendant. When defendant offered its evidence, plaintiff’s counsel 
objected to defendant offering in evidence the proofs of death, on the ground that, 
under the incontestability clause.in the policy, defenses named in the answer, and 
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all other defenses except the non-payment of premiums, which is not set up in the 
answer, should not be made or shown by defendant; and for the further reason 
that it is not claimed that the answers to certain questions were altogether false. 
Plaintiff’s counsel also objected to the introduction of any evidence in the case on 
account of the incontestability stipulations in the policy. 

The court overruled all these objections, and plaintiff's counsel duly saved his 
exceptions. 

The defendant then offered evidence to show that deceased had been in two 
different hospitals in New York prior to the time she made application for this 
policy; and there was also evidence, as shown by depositions read in evidence by 
defendant’s counsel, that she was operated on while in one of these hospitals, 
certain witnesses stating that they had visited the insured while she was in the 
hospital prior to the date of the application for insurance, and one doctor testifying 
that he had operated on plaintiff; and there was evidence to show that for some 
time prior to the date of the policy she had suffered from cancer. In rebuttal, 
plaintiff’s son testified that up to about nine days before insured’s death she stayed 
at his mother’s home, and worked at her business of dress making. Other evidence 
will be referred to later in the opinion. ; 

Certain instructions were given for the defendant, and all instructions requested 
by the plaintiff were refused. At the time the court gave and refused the instruc- 
tions above referred to, plaintiff’s counsel did not except to the action of the court 
in giving defendant’s instructions, and in refusing those offered by plaintiff, but 
after filing a motion for new trial, and during the same term of court, plaintiff’s 
-counsel filed written exceptions to the action of the court in refusing to give 
instructions requested by plaintiff, and to the instructions given at the request of 
defendant. Respondent filed a motion to strike these exceptions from the files, and 
in support of this motion to strike out offered in evidence the rules of the circuit 
court in which the case was tried. The particular rule offered in evidence, and 
shown to be in force at the time the trial was had, is as follows: 

“Exceptions to adverse rulings during the trial, including the giving and refusing 
of instructions, will be considered as waived (and not saved as of course) unless 
expressly saved to each ruling at the time, and no stipulations to the contrary will 
be recognized or held valid by the court.” 

The court thereafter overruled plaintiff’s motion for new trial, and moved to 
strike from the files plaintiff’s written exceptions. By stipulation of counsel, the 
bill ef exceptions as contained in the appellant’s abstract is to be considered as the 
bill of exceptions in this case. 

[1, 2] Defendant’s first contention on this appeal may as well be met first; that 
is, that plaintiff saved no exceptions, at the time, to the action of the court in 
giving and refusing certain instructions, and therefore there is nothing before this 
court but the record proper. Plaintiff’s counsel answers this contention in his 
reply brief by the suggestion that under the law of this state an exception to the 
action of the court on insurance may be taken and saved any time before the 
abstract of the record is due in the reviewing court. Defendant, in support of its 
suggestion, cites and relies upon the case of Tyon v. Wabash R. Co., 207 Mo. App. 
322, 232 S. W. 786, in which this court held that exceptions to rulings of the court 
must be saved at the time such rulings are made, and that such requirement cannot 
be satisfied or obviated by any rule or custom of the trial court to the contrary. 
However, in a later case our Supreme Court, in State v. Miller, 241 S. W. 920, 
held that a rule of court to the effect that all. exceptions to adverse rulings would 
be considered saved as a matter of course, and such exceptions noted by the 
court reporter and inserted in the bill of exceptions, was within the right and 
power of the court to make, and would be upheld and followed as not in conflict 
but within the contemplation of the terms of the statute (section 1459, R. S. 1919). 
But it must be borne in mind in the Miller Case, supra, that the court was dealing 
with the question of whether or not such rule would be upheld as being within 
the terms and provisions of the statute. And such rule was upheld, because it was 
held that the rule did not violate the meaning and purpose of the statute. If 
such rule did not violate the meaning and purpose of the statute, then the rule 
of the circuit court above referred to and in force at the time of the trial of 
this case should also be upheld, because it is not enly a rule that in no way 
violates the terms of the statute, but is in more strict conformity therewith than 
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the one dealt with in the Miller Case. Therefore, we must rule that under the 
state of this record plaintiff’s counsel did not properly save exceptions to the 
action of the trial court in giving defendant’s instructions and in refusing to give 
those requested by him. But we do not agree with the contention of defendant’s 
counsel that, even though this be true, there is nothing before us but the record 
proper, because plaintiff’s counsel made long and vigorous objections to the intro- 
duction of the testimony offered by defendant on the ground that such would be no 
defense, and would be inadmissible as a defense to plaintiff’s cause of action. The 
objection to the admission of this testimony was properly preserved in plaintiff's 
motion for new trial, and is before us for review. 

[3, 4] This brings us to the main question involved in this case under the 
present state of the record, and that question is: When the beneficiary (who is the 
plaintiff here) had been notified by defendant’s representative that it would not be 
liable for the payment of the premium in view of the misrepresentations made by 
the insured as to her health, and plaintiff, in consideration of the repayment to 
her of the premium, signed and executed a release purporting to release the de- 
fendant from all liability and demands arising under the policy in question, was 
this a sufficient compliance with the incontestability clause in the policy so as to permit 
such defendant to interpose the defense which it undertook and did impose in this 
case? This being an Illinois contract, we are, of course, governed by the laws 
of the state of Illinois in its interpretation. There are cases in that state, and 
the law of Illinois unquestionably is, that a mere denial of liability by the insurer, 
accompanied by a tender of the premium, is not a sufficient contest within the 
meaning of the provisions of the policy in question, but there must be some affirmative 
action to cancel the policy, or a defense to a suit thereon. Monahan v. a 
Life Ins. Co., 283 Ill. 136, 119 N. E. 68, L. R. A. 1918D, 1196; Ramsey v. Ins. Co., 
297 Ill. 592, 131 N. E. 108; Powell v. Mutual Life Ins. Co., 313 Ill. 161, 144 N. E. 
825. This has been the interpretation placed upon the construction of the Illinois 
laws governing such a provision by the courts of this state as well be seen by 
reference to the cases of Lavelle v. Metropolitan Life Ins. Co. 209 Mo. App. 330, 
238 S. W. 504; and Mutual Life Ins. Co. v. Wiegmann, 214 Mo. App. 54, 256 
S. W. 505. Yet in none of these cases was the court called upon to deal with just 
such a situation as we have here. It has been held in some instances that a 
mere notification by the insurance company that it intended to rescind a policy, 
and a tender of the premiums, was a sufficient contest within the meaning of this 
clause in a policy, as will be noted by reference to the cases of Mutual Life Ins. 
Co. v. Hurni Packing Co. (C. C. A.) 280 F. 18; Mutual Life Ins. Co. v. Rose 
(D. C.) 294 F. 122; and Feierman v. Eureka Life Ins. Co., 279 Pa. 507, 124 A. 171, 
32 A. L. R. 646. However, we are not particularly concerned with the last-cited 
cases, because we are governed by the construction placed upon this form of policy 
by the Illinois courts. These cases, however, are instructive, and especially the case 
of Mutual Life Ins. Co. v. Rose, supra, in view of the fact that none of the Illinois 
cases deal with exactly the same situation which we have here. 

In Powell v. Mutual Life Ins. Co., supra, the last pronouncement of the 
Supreme Court of Illinois on this subject after reviewing the authorities, it was 
held that an “unaccepted” offer for rescission or an attempt to rescind is insufficient, 
and that the insurer must rescind during the two-year period by some affirmative 
action before a proper tribunal or by defense to a suit on the policy. In the instant 
case we have a solemn, written declaration by the beneficiary that she releases 
the insurer from all liability or claims under the terms of the policy. When 
such release was executed what more could the insurer do toward a cancellation 
of the policy? The written release had been signed by her, and the policy 
returned to the insurer. Surely the insurer, in order to avail itself of the right 
to contest within the two-year period, should not be required to do an appar- 
ently useless and unnecessary thing by bringing suit to cancel the policy, when 
the beneficiary therein had signed a written release and returned the policy to 
the insurer. This is not a case of a notice of intention to rescind and an offer 
of return of the premiums, but the premium paid was returned, a written 
release was executed, and the policy actually cancelled by the insurer. This, it 
seems, would certainly constitute “affirmative action” and an accepted offer for 
rescission so as to entitle the defendant to interpose the defense of fraud and 
misrepresentations in the procurement of the policy after the two-year period had 
lapsed and suit had been brought by the beneficiary. We do not undertake to hold 
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that this release was valid and binding on the beneficiary, but we think that under 
the facts of this case defendant should be permitted to offer the evidence and make 
its proof to sustain its defense, and that we should not hold, as a matter of law, 
that such evidence was inadmissible upon the face of the pleadings. 

There are other objections made to the admission of certain testimony by 
plaintiff, but such are without merit, and all the questions of fact involved in the 
case were submitted to the jury under instructions which, as we have heretofore 
held, are not before us for consideration. 

It follows from what has been said that the judgment should be affirmed. It is 
so ordered. 

Dause, P. J., and Becker, J., concur. 


MARSHALL v. KNIGHTS OF THE aoe OF THE WORLD. 
(No. 18915.) 
(St. Louis Court of Appeals. Missouri. March 3, 1925. Rehearing Denied March 
31, 1925.) 
270 Southwestern Reporter 418. 
5. INSURANCE—ASSOCIATION HELD ESTOPPED TO ASSERT DE- 

FENSE OF ULTRA VIRES.TO ENDOWMENT CONTRACT. 

Fraternal beneficiary association held estopped to set up that benefit certificate 
amounting to endowment at 70 is ultra vires and void, where plaintiff paid his 
monthly dues and assessments for 33 years; there being no express prohibition either 
in charter or in Rev. St. 1919, Sec. 6402, against making and performance of such 
contract. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 

6. INSURANCE—ASSOCIATION ESTOPPED TO ASSERT DEFENSE OF 

ULTRA VIRES TO ENDOWMENT CONTRACT. 

Insistence of beneficial association that assessments and dues paid by member, 
on endowment contract, were for benefit of association’s certificate holders and not 
association itself, and that therefore it was not estopped to set up defense of ultra 
vires, held without merit. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 

Appeal from Circuit Court, Audrain County; Ernest S. Gantt, Judge. 

“Not to be officially published.” 

Suit by William B. Marshall against the Knights of the Maccabees of the 
World. Judgment for plaintiff, and defendant appeals. Affirmed. 

R. P. & C. B. Williams, of St. Louis (John E. Owen, of Detroit, Mich., of 
counsel), for appellant. 

Rodgers & Buffington, of Mexico, Mo., for respondent. 

Sutron, C. There is no controversy about the facts in this case. The defendant 
is a fraternal beneficiary association, organized under the laws of Michigan, and 
duly authorized to transact business in this state. This suit is founded upon a 
benefit certificate, designated in the laws of the defendant association as an endow- 
ment certificate. The membership of the association is composed of lodges desig- 
nated as Great Camps, Junior Camps, and subordinate tents. The certificate holders 
or individual members of the subordinate tents seem to be recognized in the association 
as Sir Knights. The certificate sued on, so far as material to the issues for decision 
here, is as follows: 

“This certifies that Sir Knight William B. Marshall is a member of Washington 
Tent, No. 9, located at Mexico, Mo., and that he is a beneficiary in good standing ; 
that in accordance with and under the provisions of the laws governing the order he 
is entitled to receive one assessment on the membership, but not exceeding in amount 
the sum of two thousand dollars as a benefit to Clarissa E. Marshall, his wife, upon 
satisfactory proof of his death and the surrender of this certificate, provided he 
shall have in every particular complied with all the rules and regulations of the 
order. In case of permanent and total disability, or upon attaining the age of 
seventy years, he will be entitled to receive such part of said endowment as provided 
in the laws of the order.” 

The certificate was issued in 1889. Section 13 of the by-laws of the defendant 
in force at that time provides: ; , 

“Any member holding an unconditional certificate of endowment who shall 





Life] Marshall v. Knights of the Maccabees of the World. 279 


become totally and permanently disabled from any cause not the result of his 
own voluntary act, or from intemperance or any immoral or unlawful conduct, or 
from a violation of the laws of the country, and be unable to perform or direct 
any kind of business or labor, or who shall arrive at the age of seventy years, 
and who has paid all legal dues and assessments from the date of the initiation 
to the date of such disability or period of life, shall be entitled to receive annually 
one-tenth part of the sum for which his endowment certificate is issued: Provided, 
however, that the aggregate of such installments received by him shall in no case 
exceed the sum specified in such certificate. * * * On the death of such certificate 
holder the amount payable on such endowment certificate shall be paid to the bene- 
ficiary or beneficiaries designated in such certificate, less any amount which may 
have been paid to the member while living. From the date of the first payment to 
such member, and while receiving such benefits, he shall be exempt from the payment 
of all dues and assessments.” 


The application for membership, signed by the plaintiff and made a part of the 
contract, provides. 

“That any * * * neglect to -—pay any assessment which shall be made upon 
the death of a member, within the time provided by the constitution, or neglect to 
pay the dues fixed by the said constitution, in the manner and at the time provided 
by said constitution, or by the by-laws of the tent to which I may belong, shall 
vitiate my beneficiary certificate and forfeit all payments made thereon.” 

The by-laws provide that any member failing to pay an assessment within 30 
days after notice thereof shall be’ deemed not in good standing, and shall stand 
suspended without notice from all the rights and benefits of an endowment member. 

At the time the plaintiff was admitted to beneficial membership in the society 
and received his benefit certificate his assessments were $1.25 per month. Such 
assessments were afterwards raised from time to time, and he continued to pay 
the same as raised. He paid all his dues and all assessments required of him from 
the time of his admission to membership until he attained the age of 70 years in 
1922. He thereupon declined to pay further dues and assessments, claiming that, 
having attained the age of 70° years, he was exempt from further payment of dues 
and assessments, and that defendant was liable to him for the payment of one- 
tenth of the amount of the certificate annually, until the whole amount be paid, 
without the further payment by him of dues and assessments. The defendant 
declined to make payment of one-tenth, or any part, of the amount of the certificate, 
claiming that the plaintiff’s failure to pay such dues and assessments automatically 
suspended him from the society and deprived him of all rights under the certificate. 

This action is for the recovery of one annual installment of $200, being one- 
tenth of the amount of the certificate sued on. The cause was tried to the court 
without a jury. The court gave judgment for the plaintiff for the full amount sued 
for, with interest. Defendant appeals. 

Defendant upon this appeal insists that the contract of insurance sued on, as 
evidenced by the benefit certificate, the application for membership, and the laws 
of the society, amounts to endowment insurance, unauthorized by defendant’s 
charter and the statutes of this state, and is therefore ultra vires the corporation 
and void, and that, because such contract is contrary to the statutes and the public 
policy of this state, the defendant is not estopped to set up the defense of ultra 
vires, though the plaintiff has fully performed the contract on his part by paying 
the dues and assessments required of him, and though the defendant retains the 
dues and assessments so paid and does not offer to restore the same to the plaintiff. 
The plaintiff insists that the contract is not ultra vires the corporation, but that, if 
it is, the defendant is estopped to set up such fact as defense herein. 

[1-3] It is well settled in this state that the defense of ultra vires is not open 
to a corporation when the contract in suit has been fully executed on the part of 
the other contracting party, and it is not expressly prohibited by law. For acts 
merely in excess of charter authority, corporations cannot set up the defense of 
ultra vires when the consideration has been received and the transaction executed 
by the other party. Where a certain act is expressly prohibited to a corporation 
by statute, its performance is to be held void, because such is the legislative will. 
So where the consideration of a contract is by law illegal, as where the cause of 
action arises ex turpe. But where the act is not wrong per se, and the contract is 
for a lawful purpose in itself, and has been entered into with good faith, and fairly 
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executed by the party who seeks to enforce it, the plea of ultra vires by the con- 
tracting party which has received the benefit of the contract is an unconscionable 
defense, which may not be set up to exempt from liability the party so pleading it. 
In a collateral proceeding to declare the ultra vires acts of a corporation void, 
it must be shown to be the intention of the charter, as gathered from its terms, not 
only to restrict the business of the corporation to certain things, but in addition 
to declare that when it exceeds these restrictions the act should be void. If 
such intention does not exist in the charter, the state alone can question such acts 
as ultra vires, except when the contract is against public policy or good morals. 
In general, the defense of ultra vires will not be allowed to prevail when it will 
not advance justice, but, on the contrary, will accomplish a legal wrong. The 
defense is never sustained out of regard for the defendant, but only where an 
imperative rule of public policy requires it. 

[4] A distinction is made between the act of a corporation which is merely 
without authority and one which is illegal. In the one case it is a question of 
authority ; in the other, of legality. A corporate act becomes illegal when committed 
in violation of an express statute on a specific subject, or when it is malum in se, 
or malum prohibitum, or when it is against public policy. Where the contract 
entered into, though in excess of the charter powers of the corporation, has been 
fully performed by the party seeking its enforcement, the corporation cannot refuse 
to proceed, and, when sued for a breach of contract, shelter itself behind the defense 
of ultra vires. An act or contract merely in excess of the power granted to a 
corporation, but which is not expressly forbidden either by its charter or the general 
law, although lacking affirmative authority for its performance on account of the 
silence, on that subject, of its charter, or the general law, may yet, if the contract 
has been executed by the other party and its consideration received by the corpora- 
tion bind the latter on the principle of estoppel, so that it cannot be annulled by 
the corporation without the return of the consideration received. The safety of 
men in their daily contracts requires that this doctrine of ultra vires should be 
confined within narrow bounds. Certificates of life insurance are not to be treated 
as valid for the purpose of collecting assessments, and invalid for the purpose of 
escaping liability. Thus the courts have expressed, with great unanimity, though 
in variant phraseology, the rule controlling in the case before us. Schlitz Brewing 
Co. v. Missouri Poultry & Game Co., 287 Mo. 400, 229 S. W. 813; Cass County v. 
Mercantile Town Mutual Ins. Co., 188 Mo. 1, loc. cit. 13, 86 S. W. 237; St. Louis 
v. Railroad, 248 Mo. 10, loc. cit. 27, 154 S. W. 55; First National Bank v. Guardian 
Trust Co.; 187 Mo. 494, loc. cit. 532, 86 S. W. 109, 70 L. R. A. 79; Lohrer v. Chas. 
F. Vogel R. E. Co: (Mo. App.) 239 S. W. 1098, loc. cit. 1100; Osmer v. Brokerage 
Co., 155 Mo. App. 211, loc. cit. 224, 134 S. W. 65; Adams v. Farmers’ Mutual Fire 
Ins. Co., 115 Mo..App. 21, loc. cit. 27, 90S. W. 747; Lysaght v. St. Louis 
Operative Stonemasons’ Ass’n, 55 Mo. App. 538; Chenoweth v. Pacific Express 
Co., 93 Mo. App. 185, loc. cit. 197. 


The defendant corporation was organized in 1885. The articles of incorporation 
under which it was organized sets forth, inter alia, that the objects of the corporation 
are: 


“To write fraternally all persons of sound bodily health and — moral char- 
acter, who are socially acceptable, and between the ages of 18 and 55 years. 


“To establish a benefit fund or funds from which, on satisfactory evidence of 
the death or disability of a member who has complied with all its lawful require- 
ments, the sum of two thousand dollars, in case of death, shall be paid to his family, 
orphans, dependents, or legal heirs, as such member may direct, and in the case of 
total or permanent disability such sum as may be designated in the endowment 
laws of said corporation.” 

And said articles of incorporation provide further as follows: 

“The funds of said corporation shall be: 

“An endowment fund. 

“A general fund. 

“The endowment fund shall be created by an assessment made upon the members 
of said corporation in accordance with the provisions of the constitution and endow- 
ment laws of the association, and shall be used only for the payment of death and 
disability losses. 
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“The expense of said corporation shall be paid out of the general fund, as 
provided for in its constitution and laws.” 

The articles of incorporation were amended in 1893. Such articles of incorpora- 
tion as amended provide, inter alia, as follows: 

“This corporation is organized and carried on for the sole benefit of its mem- 
bers and their beneficiaries and not for profit. It has a lodge system with a ritualistic 
form of work, a representative form of government, makes provision for the pay- 
ment of benefits in case of death, disability from old age, disease or accident and 
sickness. 

“Objects of the order: 

“To unite fraternally all white persons of sound bodily health and good moral 
character, who are socially acceptable, between 16 and 70 years of age, and to provide 
= death, sick and accident disability benefits to those between the ages of 18 and 
55 years. 

“To create a fund for the relief of sick and distressed members and to provide 
for the living and bury the dead. 

“To establish a benefit fund or funds from which, on satisfactory evidence of 
the death of a beneficial member of the order, who has complied with all its lawful 
requirements, a sum not exceeding three thousand dollars shall be paid to the 
widow, children, dependents, mother, father, sister, brother, aunt, uncle, niece or 
nephew of such member as he shall direct and as the laws of the order shall 
provide, and upon the total and permanent disability of a beneficial member, either 
as the result of disease, accident or old age, who may be in good financial standing 
with the order at the time of the incurrence of such total and permanent disability, 
such sum of money and in such manner as may be fixed in the laws of the order. 

“To establish a fund or funds to pay such benefits as the laws may provide. 

“The funds of the corporation shall be: 

“A disability benefit fund. 

“A sick and accident fund. 

“A general fund. 

“All of which shall be derived from assessments, dues, membership fees and 
sale of supplies as provided in its laws. 

Section 2823 of the Revised Statutes of Missouri of 1889, relating to fraternal 
beneficiary associations, which was in force at the time the plaintiff's benefit cer- 
tificate was issued, provides as follows: 

“Fraternal beneficial societies may provide for the relief and aid of their mem- 
bers, * * * widows, orphans or other kindred dependents of deceased members, 
or for assisting such as may be sick or disabled, from the proceeds of assessments 
upon the members of such society or association; and to that end may issue to its 
members beneficial certificates, payable at such time and in such manner as shall 
be therein provided, and do such other things as shall be provided by the laws of 
the state.” 

Said section 2823, Revised Statutes 1889, was amended in 1897 (Laws 1897, 
p. 132). As amended it became section 1408, Revised Statutes 1899, and contains 
among others, the following provisions: 

“Each association * * * shall make provision for the payment of benefits 
in case of death, and may make provision for the payment of benefits in case of 
sickness, temporary or permanent physical disability, either as the result of disease, 
accident or old age, provided the period in life at which payment of physical dis- 
ability benefits on account of old age commences, shall not be under seventy (70) 
years, subject to their compliance with its constitution and laws.” 

Said section 1408, Revised Statutes 1899 was amended in 1909 (Laws 1909, 
p. 371) and became section 7109, Revised Statutes 1909. Said section 7109, Revised 
Statutes 1909, is substantially the same as section 1408, Revised Statutes 1899, with 
a proviso added, which, so far as material here, is as follows: 

“Any association which provides for and collects rates of assessments upon all . 
or any class of its membership, computed upon a basis of mortality assumption 
not lower than that of the American experience table of mortality, with interest 
not higher than four per cent. per annum; may do business upon the legal reserve 
basis and be required to provide for and maintain such legal reserve, and shall 
have the power to issue term certificate, limited payment certificate and paid-up 
certificates of insurance.” 
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Said section 7109, Revised Statutes 1909, was amended in 1911 (Laws 1911, p. 284), 
and as amended became section 6402, Revised Statutes 1919. The following clause, 
not appearing in previous statutes, appears in said section 6402, Revised Statutes 
1919, to wit: 

“Such society shall have the power to give a member, when permanently disabled 
or attaining the age of seventy, all of such portion of the face value of his certificate 
as the laws of the society may provide.” 

[5] There is no express prohibition either in the defendant’s charter or in the 
statutes against the making and performance by a fraternal beneficiary association 
of an insurance contract such as is here sued on. Such a contract violates no public 
policy of this state. It is neither malum in se nor malum prohibitum. 

For thirty-three years the plaintiff paid his monthly dues and assessments under 
his contract with the defendant. During this period he paid to the defendant dues 
and assessments aggregating approximately $2,000. He discharged faithfully every 
obligation required of him under his contract and the laws of the society. This 
he did in consideration of and in reliance upon the promise of the defendant that it 
would vouchsafe to him a modicum of protection against the infirmities of old age. 
Upon the most elementary principles of estoppel the defendant ought not now be 
permitted to say that its promise is ultra vires and void. 

The defendant in support of his position relies upon State ex rel. Knights of 
Pythias v. Vandiver, 213 Mo. 187, 111 S. W. 911, 15 Ann. Cas. 283, and State ex rel. 
Fraternal Union of America v. Orear, 144 Mo. 157, 45 S. W. 1081. These cases 
arose upon the intervention of the state, and they lend no sanction to the proposition 
that a fraternal beneficiary society may successfully plead ultra vires as a defense to 
an action upon its contract of insurance because not authorized to make such contract 
by an affirmative grant of corporate power, notwithstanding the contract has been 
fully: performed on the part of the insured. 

[6] The defendant urges in argument that the assessments and dues paid from 
time to time to the defendant by the plaintiff were paid, not for the benefit of the 
defendant, but for the benefit of its certificate holders, and there being no benefit to 
defendant under the contract, the defendant is not stopped from setting up the 
defense of ultra vires. The argument is far-fetched, and is opposed to both principle 
and authority. Andrus v. Business Men’s Accident Ass’n, 283 Mo. 442, loc. cit. 
449, S. W. 70, 3 A. L. R. 779; State ex rel. National Council of Knights & Ladies 
of Security v. Allen (Mo. Sup.) 269 S. W. 388 not yet [officially] reported; Ordel- 
heide v. Modern Brotherhood of America, 268 Mo. 339, 187 S. W. 1193; Herzberg 
v. Modern Brotherhood of America, 110 Mo. App. 328, 85 S. W. 986; and cases 
cited supra. 

The commissioner recommends that the judgment of the circuit court be affirmed. 

Per CurtaAm. The foregoing opinion of Sutton, C., is adopted as the opinion 
of the court. 

The judgment of the circuit court is accordingly affirmed. 
Daues, P. J., and Becker and Nipper, JJ., concur. 


RITTER v. AMERICAN LIFE INS. CO. OF DES MOINES, IOWA. (No. 5543.) 
(Supreme Court of South Dakota. April 18, 1925.) 
203 Northwestern Reporter 503. 
1. INSURANCE—ACCEPTANCE OF NOTE PAYMENT OF YEAR’S PREM- 

IUM NOTWITHSTANDING PROVISION THEREIN. 

Since policy, in view of Rev. Code 1919, § 9340, constitutes entire contract, 
acceptance of note held payment of year’s premium, notwithstanding provision of 
note that with or without notice and demand or notice of forfeiture nonpayment at 
maturity shall release company from liability, where policy contains no such provision. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 


2. INSURANCE—POLICY MUST CONTAIN ENTIRE AGREEMENT. 

In view of Rev. Code 1919, § 9340, policy must contain entire agreement, and 
cannot be changed or modified by what may be contained in some other agreement. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

Appeal from Circuit Court, Minnehaha County; L. L. Fleeger, Judge. 

Action by Arettia Ritter against the American Life Insurance Company of Des 
Moines, Iowa. Judgment for plaintiff, and defendant appeals. Affirmed. 
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Bailey & Voorhees, of Sioux Falls, for appellant. 

Danforth & Barron, of Sioux Falls, for respondent. 

Potty, P. J. This action was brought to recover on a policy of life insurance. 
The policy was issued on the 3lst day of July, 1917. The annual premium of 
$56.50 was paid when the policy was issued. On the 3ist day of July, 1918, the 
second premium was paid in full in cash. The third premium was not paid in cash, 
but on the 3lst day of July, 1919, defendant took from the insured a promissory 
note, which reads as follows: 

“Des Moines, Iowa, July 31, 1919. $56.50. 

“On or before the Ist day of October, 1919, for value received, we promise to 
pay to the order of the American Life Insurance Company, at Des Moines, Iowa, 
$56.50, with interest, from date at 5 per cent. per annum. Should any of the principal 
or interest remain unpaid after maturity, said principal and unpaid interest shall 
bear interest at the rate of 8 per cent. per annum until paid. 

“This note is given to extend the time of payment of a renewal premium on 
policy 28487, and any part thereof remaining unpaid shall be deducted from the 
proceeds of said policy in any settlement thereunder. 

“I agree that with or without notice and demand from the company, and without 
notice of forfeiture, the nonpayment of this note at maturity shall release the com- 
pany from all liability under said policy until payment thereof shall be made there- 
under, accompanied by evidence of good health satisfactory to the company, except 
as otherwise provided in said policy after three full years’ premiums shall have been 
paid. Upon default in payment of this note, we agree that a reasonable attorney’s 
fee may be taxed as costs, and it is agreed that any justice of the peace may have 
jurisdiction on this note to the amount $300. The makers and indorsers severally 
waive presentment of payment, protest, and notice of protest and nonpayment of 
this note.” 


This note was not paid when due nor at all, and no other payment was ever 
made. ; 

On or about the 30th day of March, 1921, the policyholder died. Thereupon 
the beneficiary, plaintiff herein, notified defendant of such death and demanded pay- 


ment of the amount of the policy. Defendant refused payment and plaintiff brought 
this action. 


The policy contains the following clause: 

“If the premium is not paid when due this policy shall be ipso facto null and 
void and all premiums forfeited to the company except as herein provided.” 

It is conceded by defendant that this provision was waived by the acceptance 
of the said note. 

[1] But defendant contends that, inasmuch as the note was not paid when due, 
the policy lapsed on that date, and that there was no further liability on the part of 
the defendant. On the other hand plaintiff contends that the note was accepted in 
lieu of a year’s premium. The policy contains the following provision: “This policy 
is automatically nonforfeitable after premiums have been paid for three full years. 
If any renewal premium is not paid before the expiration of the period of grace 
herein allowed this policy will without action of the insured or payment of further 
premiums, continue as nonparticipating paid-up insurance for the principal sum 
insured, but without loan or surrender value, * * *” for the term specified in column 
3 of the table on page 3 of the policy (in this case, 3 years and 9 months) after the 
expiration of the last year for which the premium was paid. If the note is treated 
as payment of a year’s premium, it kept the policy in force to March 31, 1924, a date 
long after the death of the insured. This reduces the disposition of the case to 
the determination of a single question: Should the acceptance of the note above set 
out be held to be payment of a year’s premium? The circumstances surrounding the 
transaction indicate that such was the intention of the parties at the time. 

The note is for the exact amount of the annual premium. To compensate de- 
fendant for its forbearance in extending the time of payment the note bears interest 
from date to maturity at 5 per cent. per annum, and 8 per cent. after maturity, with 
a stipulation for attorney’s fees if it became necessary to sue on the note. The policy 
was not canceled at the maturity of the note. It is conceded that the giving of the 
note extended the insurance beyond the expiration of the second year, and there is 
no contingency named in the policy by which it was to lapse until the end of another 
vear. The extension of the insurance beyond the time for paying the premium was 














284 The Insurance Law Journal, Vol. 65. [Aug., 1925 





a sufficient consideration for the note, and defendant could have enforced payment 
of the same in full from the insured, even though the policy had lapsed, or against 
his estate after his death. The result of this would be to exact a full year’s premium 
for three months’ insurance. No notice was given the insured that the policy had 
or would lapse because the note was not paid. . ro 

Defendant in support of its contention relies wholly upon the following condition 
found in the note: 

“I [the insured] agree that with or without notice and demand from the company, 
and without notice of forfeiture, the nonpayment of this note at maturity shall 
release the company from all liability under this policy.” 

But this provision is not contained in the policy nor in the application, and the 
law provides that the policy shall constitute the entire contract, and the policy itself 
provides that the policy and the application (attached to policy) contains the entire 
contract between the parties. Section 9340, Rev. Code 1919. 

A clause similar to this was recently considered at length by the Minnesota 
court in Coughlin v. Ins. Co., 201 N. W. 920. In that case it is said: 

“A provision in such notes for the forfeiture of a policy for nonpayment of the 
note, when the policy does not contain language declaring it forfeited for nonpayment 
of notes given for a premium, is nugatory.” 

This seems to be in harmony with the weight of opinion. Joyce on Insurance, 
§ 1211; Ins. Co. v. Mulkey, 13 Ga. App. 508, 79 S. E. 482; Life Ins. Co. v. Goza, 
13 Ga. App. 20, 78 S. E. 735; Fire Ins. Co. v. School District, 70 Okl. 300, 174 P. 
513; McAllister v. New England Life Ins. Co., 101 Mass. 558, 3 Am. Rep. 404; 
Dwelling House Ins. Co. v. Hardie, 37 Kan. 674, 16 P. 92; Hull v. Life Ins. Co., 39 
Wis. 397; Ohde v. Life Ins. Co., 40 Iowa, 357; Arnold v. Life Ins. Co., 3 Ga. App. 
685, 60 S. E. 470; Life Ins. Co. v. Parker, 204 Ala. 313, 85 So. 298. It has been so 
held by this court. Langbehn v. Ins. Co., 41 S. D. 581, 171 N. W. 820. That this 
rule is not unanimous must be conceded, though whether the policies involved in the 
cases adhering to the opposite rule were “standard form” policies we do not know. 

[2] But in the Langbehn Case we adopted the rule followed in the above cases 
to the effect that the policy must contain the entire agreement and would not be 
changed or modified by what may be contained in some other agreement. From this 
it follows that the third year’s premium was paid by the acceptance of the note, and 
that the policy was in force at the time of the death of the insured. 

The judgment appealed from is affirmed. 

Campbell, J., not present. 


MAYS v. SOVEREIGN CAMP, W. O. W. THOMAS v. SAME. 
(Supreme Sourt of Tennessee. April 11, 1925.) 
271 Southwestern Reporter 34. 

1, INSURANCE—“ACTUAL DEATH” OF INSURED HELD TO MEAN 
ott oe DEATH AS DISTINGUISHED FROM PRESUMPTIVE 
Under benefit certificate providing that disappearance is not to be regarded as 

evidence of death, or give right to recover, in absence of proof of “actual death,” 

aside from presumption arising by reason of absence, until full term of life ex- 
pectancy of insured had expired, held that the words “actual death” referred to 
his physical as distinguished from his presumptive death. 

(For other cases, see Insurance, Dec. Dig. § 726.) 


2. INSURANCE—BY-LAWS OF BENEFIT ASSOCIATION FORMING PART 
OF POLICY ARE ENFORCEABLE AND BINDING, IF REASONABLE. 
By-laws of fraternal companies which form a part of policy are enforceable 

against one sui juris who accepts them and agrees to abide by them, if reasonable. 
(For other cases, see Insurance, Dec. Dig. § 718.)- 


3. INSURANCE—PROVISION DENYING RECOVERY ON DISAPPEAR- 
ANCE OF INSURED IN ABSENCE OF PROOF OF ACTUAL DEATH 
UNTIL EXPIRATION OF LIFE EXPECTANCY NOT AGAINST PUB- 
LIC POLICY. 

A provision in a benefit certificate that disappearance of insured shall not be 
regarded as evidence of his death or give right to recover any benefits in absence of 
proof of actual death, aside from presumption arising by reason of such absence, 
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until full term of insured’s life expectancy has expired, is not void as against public 
olicy. 
; (For other cases, see Insurance, Dec. Dig. § 722.) 

Appeal from Chancery Court, Shelby County; F. H. Heiskell, Chancellor. 

Separate bills by Florence Mays and by Mrs. Leslie Henrietta Thomas against the 
Sovereign Camp, Woodmen of the World. From a decree sustaining a demurrer 
to the bills, complainants appeal. Affirmed. 

Frank S. Elgin, Wilson, Gates & Armstrong and Robert B. Goodwin, all of 
Memphis, for Mays and Thomas. 

R. A. Matthews and A. J. Calhoun, both of Memphis, fdr appellee. 

McKinney, J. These causes were heard together and involve the same questions, 
to wit, the construction and validity of the following provision contained in the 
benefit certificates sued on herein: 

“The absence or disappearance of the member herein named, whether admitted 
heretofore or hereafter from his last known place of residence and unheard of, shall 
not be regarded as any evidence of the death of such member, or give or create any 
right to recover any benefits on any certificate or certificates issued to such member 
or on account of such membership, and the absence of proof of his actual death 
aside from and unassisted by any presumption arising by reason of such absence or 
disappearance until the full term of his life expectancy at his age of entry, according 
to the Carlisle table of life expectancy, has expired and then only in case all assess- 
ments, dues, special assessments and all other sums now or hereafter required under 
the laws of the order be paid on behalf of such member within the time required 
until the expiration of the term of such life expectancy, and the conditions of this 
certificate shall operate and be construed as a waiver of any statute of any state or 
country and of any rule of the common law of any state or country to the contrary; 
in the event payments are not made as above provided, said member shall stand 
suspended and cannot be reinstated except in the manner as provided in the con- 
stitution and laws as to reinstatement of living member.” 

{1] We are clearly of the opinion that the parties intended that the words 
“actual death” of the insured refer to his physical death as distinguished from his 
presumptive death. Otherwise this provision of the policy would be idle and useless. 

Counsel for complainants have cited one case (Gaffney v. Royal Neighbors, 31 
Idaho, 549, 174 P. 1014) that does support their contention; but in a number of the 
cases hereinafter cited a contrary view is expressed, and it may be said that the 
authorities generally treat the words “actual death” as in conflict with or antagonistic 
to the seven-year rule of presumption. 

It is next insisted that this provision is against the public policy of the state, and 
therefore invalid. 


In Wallace v. McPherson, 138 Tenn. 463, 197 S. W. 566, L. R. A. 1918A, 1148, 
this court said: 

“Any person sui juris may make any contract with another which is not in 
violation of the federal or state Constitutions, federal or state statutes, some ordinance 
of a city or town, or some rule of the common law. There is no provision or rule 
of either that forbids such a contract or condition, unless the condition fall within 
that department of the common law which relates to contracts against public policy. 
Subtracting from the latter term all that concerns obligations contrary to constitu- 
tions, statutes, and municipal ordinances, and all known rules of the common law 
other than those applicable to public policy in its more general aspects, there remains 
only such matters as are contrary to the public morals, the public health, the public 
safety, or that can be reasonably held from any point of view as inimical to the 
public welfare.” 

In Hartford F. Ins. Co. v. Chicago, M. & St. P. R. Co., 175 U. S. 91, 20 S. Ct. 
33, 44 L. Ed. 84, the court said: 

“The power of courts to declare a contract void for being in contravention of 
sound public policy is a very delicate and undefined power, and, like the power to 
declare a statute unconstitutional, should be exercised only in cases free from doubt.” 

The only theory upon which it is argued that any agreement changing the 
common-law rule of presumed death, where a party has been absent seven years, is 
that this rule obtains in this state (Marquet v. Insurance Co., 128 Tenn. 226, 159 
S. W. 733, L. R. A. 1915B, 749, Ann. Cas. 1915B, 677), and has therefore become the 
public policy of the state and any contract undertaking to change same is invalid. 
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There are three classes of decisions dealing with this question. 
In the first class it is generally held that, where the presumption of death from 
seven years’ absence unheard of finds expression in statutory enactment, such en- 
actment becomes the public policy of the state, and any contract contravening such 
policy will not be enforced. Modern Woodmen v. Hurford, 193 Ky. 50, 235 S. W. 
24, 21 A. L. R. 1340; Cobble v. Royal Neighbors of America, 291 Mo. 125, 236 
S. W. 306, 21 A. L. R. 1346; McCormick v. Woodmen of the World, 57 Cal. App. 
568, 207 P. 943; Woodmen of the World v. Piper (Tex. Civ. App.) 222 S. W. 
649; National Unign v. Sawyer, 42 App. D. C. 475. 


We have no such statute in this state. 


In the second class, by the weight of authority, by laws doing away with the 
presumption of death from seven years’ absence, passed after the insured had 
entered into the contract of insurance, although he undertook to be bound by sub- 
sequent laws, have been held invalid on the ground that they are unreasonable. 
Modern Woodmen of America v. White, 70 Colo. 207, 199 P. 965, 17 A. L. R. 
393; Haines v. Modern Woodmen, 189 Iowa, 651, 178 N. W. 1010; Hannon v. Grand 
Lodge, 99 Kan. 734, 163 P. 169, L. R. A. 1917C, 1029; Samberg v. Knights of 
Modern Maccabees, 158 Mich. 568, 123 N. W. 25, 133 Am. St. Rep. 396; Boynton v. 
Modern Woodmen of America, 148 Minn. 150, 17 A. L. R. 401, 181 N. W. 327; 
Garrison v. Modern Woodmen, 105 Neb. 25, 178 N. W. 842; Roblin v. Supreme 
Tent, 269 Pa., 139, 112 A. 70; Sovereign Camp, W. O. W. v. Robinson (Tex. Civ. 
App.) 187 S. W. 215; Sweet v. Modern Woodmen, 169 Wis. 462, 172 N. W. 143. 


[2] There is practically no conflict in the authorities to the effect that by-laws 
of fraternal insurance companies, which form a part of the policy, are enforceable 
against one sui juris who accepts them and agrees to abide by them, provided they 
are reasonable, 

In the third class it is held that the common-law rule invoked is one of evidence 
only, and that parties have a right, by contract, to change the rule, and by so doing 
they do not contravene the public policy of the state. Steen v. Modern Woodmen of 
America, 296 Ill. 104, 129 N. E. 546, 17 A. L. R. 406; Kelly v. Supreme Council, 46 
App. Div. 79, 61 N. Y. S. 394; McGovern v. Brotherhood of Locomotive Firemen, 
31 Ohio Cir. Ct. R. 243, which decision was affirmed by the Supreme Court of Ohio 
in a memorandum opinion, 85 Ohio St. 460, 98 N. E. 1128; Porter v. Home Friendly 
Society, 114 Ga. 937, 41 S. E. 45; Becker v. Interstate Business Men’s Acc. Ass’n 
of Des Moines, Iowa (C. C. A.) 265 F. 508; Modern Woodmen y. Hurford, supra; 
Hartford F. Ins. Co. v. Chicago, M. & St. P. R. Co., supra. 

As opposed to the decision of the third class, counsel have found only one case 
squarely in point. Gaffney v. Royal Neighbors, supra. 

In the case of Fleming v. Merchants’ Life Ins. Co. (Iowa) 180 N. W. 202, 
the court held the following by-law, enacted prior to the issuance of the policy 
sued upon, invalid, to wit: 

“Disappearance or long-continued absence of the member, unheard of, shall not 
be regarded as evidence of death, or of any right to recover.” 

The court, in its opinion, said: 

“In some of the cases the contract provides substantially that evidence of absence 
may not be considered to prove death until the expiration of the life expectancy of 
insured. In the instant case there is no time limit whatever. The plaintiff could 
continue to pay assessments, with the knowledge of the company, for 100 years, or 
indefinitely, and yet, in the language of the by-law and contract, such long-continued 
absence of the member, unheard of, shall not be regarded as evidence of death, or, 
still in the language used, ‘of any right to recover.’ * * * 

“We think the contract is in violation of the spirit of our insurance laws. The 
effect is to protect the insurer against an occasional fraudulent disappearance, and 
operates to defeat recovery by the beneficiary of the insured who has met death 
away from home or under circumstances to render identification of his body or proof 
of his death impossible. It not only protects the company against fraud but it as 
well defeats the beneficiary in some cases who is entitled to the benefits of the contract. 

“Some members of the court think that the contract is unreasonable and against 
public policy for this reason, and that this is the better ground upon which to base 
the invalidity of the provision in question. Others of the court, including the 
writer, are of opinion that the stronger and better ground is that it unduly limits 
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and deprives the court of the exercise of its functions to hear any evidence upon 
the only issue that could be in the case.” 

The court seemed to recognize a distinction between a by-law which limited 
the time in which death could be established by presumption and one in which there is 
no time limit whatever. The idea being that in one case the court is not completely 
ousted of jurisdiction, while in the other it is. 

It appears that some members of the court based their decision upon the fact 
that the contract violated the spirit of the insurance laws of that state. 

One member of the court dissented from the majority opinion. 

That case is not a direct authority for complainants. 

In our opinion, under the facts of these causes, the principle announced in the 
decisions of the third class is applicable. 

This cause can be assimilated to that of our statute of limitations, which provides 
that actions on debt shall be commenced within six years, but this court has held 
that, by contract, the parties can limit the time to one year. Guthrie v. Indemnity 
Association, 101 Tenn. 643, 49 S. W. 829. : 

In the cases from which we shall quote the by-laws involved were substantially 
the same as the provisions in the policies in question. 

In Steen v. Modern Woodmen of America, supra, the court said: 

“We think it clear, from a consideration of the by-law and the apparent purpose 
for which it was passed, that the age fixed at which the expectancy of life is to begin 
to run is the time of disappearance. The object of the by-law is to establish a 
rule of evidence in disappearance cases different from the seven years’ absence rule 
established by the common-law. The rule of evidence sought to be established is that, 
when a member disappears and nothing is heard from him, he is presumed to live 
out his natural expectancy, and at the end of his natural expectancy he will be pre- 
sumed to be dead, but not until that time has arrived. This natural expectancy is 
to be determined according to the National Fraternal Congress Table of Mortality, 
a table recognized by the insurance departments and the courts of practically every 
state in the Union. * * * 

“At the time this benefit certificate was issued there was a well-established rule 
of evidence in this state that the unexplained absence of a person from home, without 
having been heard from for seven years by those who would naturally have heard 
from him if he had been alive, although diligent efforts were made to find him, raised 
a presumption of death, unless the circumstances of the case were such as to 
account for his not being heard of, without assuming his death. Whiting v. Nicholl, 
46 Ill. 230, 92 Am. Dec. 248; Donovan v. Major, 253 Ill. 179, 97 N. E. 231. This 
is an arbitrary presumption rendered necessary on grounds of public policy, in order 
that rights depending upon life or death of persons long absent and unheard of may 
be settled by some certain rule. Jones, in volume 1 of his Commentaries on Evidence, 
§ 61, says: ‘Thayer, in his usual thorough way, gives an interesting and instructive 
account of the presumption, and fixes its application in its present form as of 1805, 
and that it appeared for the first time in the text-books of 1815 and was speedily 
followed by other eminent writers, ending in 1876 with Stephen. ‘Here, then,” says 
Thayer, “in seventy years we find the rule about a seven years’ absence (1) coming 
into existence in the form of a judicial declaration about what may or may not fairly 
be inferred by a jury in the exercise of their logical faculty, the particular period 
being fixed by reference to two legislative determinations, in specific cases of a 
like question; (2) passing into the form of an affirmative rule of law requiring that 
death be assumed under the given circumstances. This is a process of judicial legisla- 
tion, advancing what is a mere recognition of a legitimate step in legal reasoning 
to a declaration of the legal effect of certain facts.”’ 

“This legal presumption of death from seven years’ unexplained absence arose 
by analogy under two early English statutes, the one exempting from the penalty 
of bigamy any person whose husband or wife should be continuously beyond the 
seas, or should absent himself or herself for the space of seven years together, and 
the other providing that persons in leases for lives, who shall remain beyond the 
seas or absent themselves from the realm for more than seven years, shail, in the 
absence of proof to the contrary, be deemed naturally dead. That the rule in question 
is merely a rule of evidence is unquestioned. Stevenson v. Montgomery, 263 II. 
93, 104 N. E. 1075, Ann. Cas. 1915C, 112. It is so treated by all the text-book writers. 
It was a rule born of necessity, to prevent the prosecution for bigamy of a deserted 
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spouse, on the one hand, and to settle the property affairs of the absentee, on the 
other hand. It grew up in England at a time when travel was fraught with every 
danger known to man, and when means of communication were primitive. Since 
this rule of law was established, the social aspects of our civilization have been almost 
revolutionized. The improbability that accident, injury, sickness, or death could 
overtake a member of this society, without information of the fact reaching his 
family and friends, is very great. In case of need he scarcely could fail to find 
assistance among the million members of his own fraternity. Hospital police, burial, 
and other records are collected and preserved in practically every state in this country, 
and newspapers are published in every city and village, and, except for the reasons 
for which the law was originally established, there is now no sound reason for 
continuing the rule, except that it has existed for so long a time that convenience 
makes it the best rule to follow, where no other rule is established by statute or by 
agreement. 

“The contract in question here is insurance on life, and the one essential fact 
necessary to mature this contract is the death of the insured. The burden is on the 
beneficiary to prove this death. The rule of law which appellant invokes is a rule 
of evidence, and relates to the manner and quantum of proot necessary to establish 
death. By the common-law rule, a finding of the death of the insured will be sus- 
tained on proof of seven years’ continued absence without intelligence of such 
absent person. Under the by-law in question such proof is not sufficient, unless the 
absence has continued for a period equal to the member’s expectancy of life. There 
is no vested right in a rule of evidence, and parties may, by contract, change an 
established rule of evidence, and provide that a different rule shall apply in determin- 
ing controversies that may arise between the parties to the contract. Roeh v. Business 
Men’s Protective Asso., 164 Iowa, 199, 51 L. R. A. (N. S.) 221, 145 N. W. 479, 
Ann. Cas. 1915C, 813; Lunberg v. Interstate Business Men’s Acci. Asso., 162 Wis. 
474, 156 N. W. 482, Ann. Cas..1916D, 667; Cobble v. Royal Neighbors, — Mo. App. 
—, 219 S. W. 118. In Chicago, B. & Q. R: Co. v. Jones, 149 Ill. 361, 24 L. R. A. 
141, 41 Am. St. Rep. 278, 4 Inters. Com. Rep. 683, 37 N. E. 247, we said: ‘No man 
or corporation has a vested right in the rules of evidence. They pertain to the 
remedies provided by the state for its citizens, and do not constitute a part of any 
contract.’ 

“To the same effect is our holding in People ex rel. Hillel Lodge, I. O. B. B. 
v. Rose, 207 Ill. 352, 69 N. E. 762, and in Chicago Terminal Transfer R. Co. v. 
Chicago, 217 Ill. 343, 75 N. E. 499, 

“The average duration of human life after any given age being now ascertained 
and stated in well-authenticated tables, which have been recognized by the courts as 
safe rules in the calculation of the value of annuities and in other similar cases, no 
good reason is perceived why the same tables may not be accepted as furnishing 
ground legally to presume the death of a person, after the lapse of the period of 
probable duration of his life, in the absence of any evidence to the contrary. These 
tables are scientifically made from actual experience in dealing with a given number 
of human lives at a given age. As we have said, the presumption of death on 
account of seven years’ unexplained absence is an arbitrary rule, established by 
necessity, and has no basis in fact or in experience. The purpose’ of the by-law 
under consideration is not to do away with presumption of death on account of 
disappearance and continued absence, but is to substitute certainty for uncertainty, 
to displace guesswork by science, and to supplant groundless conjecture by actual 
experience. 

In Kelly v. Supreme Council, supra, the court said: 

“The foregoing facts being admitted—as they must be for the purpose of con- 
sidering the demurrer—it does not require argument to demonstrate that the defense 
is not demurrable. It is based upon the constitution, by-laws, rules, and regulations 
of the defendant, to which the plaintiff’s husband assented, and as such it cannot be 
overthrown by demurrer, unless, as plaintiff contends, it is, in and of itself, illegal, 
inconsistent with the purpose for which the certificate was issued, repugnant to law, 
or against public policy, and therefore void. It cannot be said to be invalid for any 
of these reasons. Plaintiff's husband and the defendant had a legal right to agree 
as to the proof which should be furnished concerning his death before a liability 
to pay should arise. The presumption that death has occurred after a continued 
absence, unheard from, for a period of seven years, is a rule of evidence. This 
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presumption the parties have a perfect right to agree shall not apply, and that such 
absence shall not be evidence of death. The word ‘actual,’ used in the certificate, has 
a definite and well-understood meaning. It is something real, in opposition to con- 
structive or speculative; something existing in fact. By its use the defendant mani- 
festly intended to and did provide against liability in a case of speculative or pre- 
sumptive death; in other words, it sought to provide against liability in just such a 
case as this. The parties, as we have seen, had a legal right to enter into an agree- 
ment of this character, and it cannot be said to be ‘illegal, unreasonable, inconsistent 
with the object and purpose of the certificate, or repugnant to law, public policy, 
or good morals.’” 

In the case of McGovern v. Brotherhood of Locomotive Firemen, supra, the 
court said: 

“The reasonableness of such by-laws as the one pleaded in this case is recognized 
in Tisch v. Home Circle [reported in 74 N. E. 188], and cases there cited, but it is 
urged that this by-law, not only limits the right to recover under the certificate, but 
seeks to control the rules of evidence which shall be applied by the courts; that it 
attempts to abrogate the rule of the courts that proof of seven years’ absence, un- 
heard of, shall be received as proof of death. The point would be well taken were the 
defendant an insurance company where the relation of company and policyholder is 
antagonistic, but it has been repeatedly held that the mutual interests of the members 
of a fraternal beneficiary association warrant their regulating their own affairs to 
the entire exclusion of the courts. An agreement, such as we have here, that no 
death losses shall be paid when the only evidence of death is that the member has 
disappeared, is for the mutual benefit of all the members, and it is not contrary to pub- 
lic policy for parties to agree among themselves for their mutual benefit. McGovern 
had the benefit of this agreement, * * * and his beneficiary must share its burden.” 

In Porter v. Home Friendly Society, supra, the court said: 

“In our opinion there was no error in sustaining the demurrer and dismissing 
the petition. In the face of the express stipulation in the policy that ‘the disappearance 
or long-continued absence of the [assured] shall not be regarded as evidence of death 
or any right to recover till the full term of expectation has expired,’ the plaintiff, 
without alleging that such ‘term of expectation’ had expired, could not rely upon 
the alleged fact, that more than seven years before the suit was brought the assured 
had disappeared and had not since been seen or heard of, as evidence of his death.” 

In Becker v. Interstate Business Men’s Acci. Ass’n, supra, the policy contained 
the two following provisions: 

“4a. The association shall not be liable for the payment of any sum whatsoever, 
if such injury be sustained at a time when the member is (1) insane; (2) not in 
the full possession and normal exercise of all his faculties; (3) engaging in any act 
in violation of any law or ordinance; (4) or if the injury be produced by the in- 
tentional act of a person whether sane or insane. * * * 

“Sa. There shall be no liability on the part of the association for the payment 
of any sum on account of a bodily injury produced by (1) the discharge of firearms; 
(2) poison; (3) or where the body is not recovered and fully identified, unless the 
claimant shall establish the accidental character of the injury by a person other than 
the member or the claimant, who was an eyewitness of all the circumstances of 
the casualty.” 

The Circuit Court of Appeals said: 

“A contract to pay the amount of the policy only in case an injury or a death 
is proved in a certain and described manner is treated as though it were a contract 
to pay for such injury or death if it is proved in any manner. We see no reason 
why parties may not contract, if they so desire, that the insurance shall be paid only 
for an injury that is established by the testimony of one or more eyewitnesses who 
have no interest in its payment. 

“Some of the conclusions to the contrary in the cases referred to do not impress 
us as sound. It is difficult to understand why, for example, the parties may not law- 
fully contract for insurance payable for a death other than one presumed from un- 
explained and long absence, or for a death which occurs in the presence of eye- 
witnesses or where the body is found. It is much more difficult to understand why, 
if the contract makes the insurance payable for a death, but provides that unexplained 
long absence shall not be evidence of death, or makes the insurance payable for 
accidental death, but provides that the mere fact of death shall not be evidence of 
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accident, or makes the insurance payable for death, but provides that there must be 
evidence of it by an eyewitness, or makes the insurance payable for death, but pro- 
vides that there must be proof that the body was found, such contracts are any 
different in legal effect. Such contracts do not attempt to limit the courts in the 
construction of their terms, or as to what is competent proof of a relevant fact, but 
do limit the risks to which the contracts apply. The right to limit the risks 
insured against is essential both to the right of freedom of contract and to the 
successful conduct of the business of insurance. The general purpose and effect 
of such condition is to discourage self-inflicted injuries and suicide by the insured.” 

In some of the states, by statutes, communications between physician and 
patient are privileged, but a number of cases hold that such privilege can be waived 
by the patient. Modern Woodmen v. Angle, 127 Mo. App. 94, 104 S. W. 297; 
Metropolitan v. Willis, 37 Ind. App. 48, 76 N. E. 560; Tompkins v. Pacific, 53 W. 
Va. 479, 44 S. E. 439, 62 L. R. A. 489, 97 Am. St. Rep. 1006; Dick v. Supreme 
Body, etc., 138 Mich. 372, 101 N. W. 564. 

[3] An insurance company has a right to contract as to the nature and extent 
of the risk assumed, and we see no good reason why a benefit society, operated in 
the interest of its members and not for profit, cannot, by contract limit its liability 
to actual or physical death, or presumptive death after the period of life expectancy 
of the insured has expired. In other words, we see no reason why it cannot 
exclude, by contract, liability for a presumptive death;.and no valid reason occurs 
to us as to why such a contract in any sense offends the public policy of the state. 

Instances of disappearance are increasing, which, it has been suggested, is due to 
flight from justice, dissatisfaction with family ties, or for the purpose of avoiding 
domestic responsibility and obligation. And, as herein above suggested, this char- 
acter of risk is uncertain and speculative. 

In the Mays Case the bill concluded with the statement that the insured was 
dead; but it is evident to our mind that this was a conclusion based upon the 
preceding allegations that the insured had, been absent from his home for more 
than seven years, and that, after diligent inquiry, his relatives were unable to 
locate him. 

The policies sued upon were exhibited with the respective bills. The bills were 
demurred to upon the ground that they stated no valid causes of action, and the 
demurrers were sustained. 

In this we think the chancellor was correct, and his decree will be affirmed, 
with costs, 


MYERS v. JEFFERSON STANDARD LIFE INS. CO. (No. 10920.) 
(Court of Civil Appeals of Texas. Fort Worth. Jan. 24, 1925. Appellee’s Rehear- 

ing Denied March 7, 1925. Appellant’s Rehearing Granted March 7, 19235. 

Appellee’s Second Rehearing Denied April 4, 1925.) 

271 Southwestern Reporter 217. 

1. INSURANCE—ANNIVERSARY OF POLICY AS RESPECTS COMPUTA- 
TION OF PERIOD FOR PAYMENT OF PREMIUMS HELD DATE OF 
ITS DELIVERY TO INSURED. 

Where policy of life insurance did not become effective until approved by in- 
surer’s medical director at its home office and delivered to and received by insured 
during his lifetime in good health, anniversary of policy was on date of its delivery 
as respects time when it would lapse for non-payment of quarterly premium. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


2. INSURANCE—BENEFICIARY HELD ENTITLED TO RECOVER PRIN- 
CIPAL SUM OF LIFE POLICY PLUS STATUTORY DAMAGES.« 
Where insured was not in default of payment of quarterly premium at time of 

his death, beneficiary in action thereon was entitled to face of policy plus 12 per cent. 

damages authorized by Rev. St., art. 4746. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


3. INSURANCE—FAILURE OF INSURED TO PAY QUARTERLY PRE- 
MIUMS AFTER ERRONEOUS NOTIFICATION OF HIS DEFAULT 
HELD NOT WAIVER OR ABANDONMENT OF- POLICY. 

j Where insured was not in default in payment of premitim at time of notification 

of forfeiture for non-payment thereof, or at time of his death, failure of insured 
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to pay premium after receiving such notice held not waiver or abandonment of 
policy. 


(For other cases, see Insurance, Dec. Dig. § 362.) 


4. INSURANCE—DEATH OF INSURED AT HANDS OF INSANE PERSON 
HELD “ACCIDENTAL,” WITHIN DOUBLE INDEMNITY CLAUSE OF 
LIFE INSURANCE POLICY. 

Death of insured at hands of insane person held “accidental,” within meaning of 
clause providing double indemnity for death from bodily injury directly or inde- 
pendently of other causes effected through external, violent, or “accidental” means. 

(For other cases, see Insurance, Dec. Dig. § 529.) 


5. INSURANCE—INSURED’S DEATH AT HANDS OF INSANE PERSON 
HELD NOT TO HAVE RESULTED FROM BODILY INJURY IN- 
FLICTED BY ANOTHER “PERSON” WITHIN DOUBLE INDEMNITY 
CLAUSE. 

If insured was killed by insane person, his death did not result from bodily 
injury inflicted by another person so as to defeat recovery of double indemnity under 
policy which excluded bodily injury inflicted by another “person” ; “person” having 
been used in general accepted sense which excludes an insane person. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

Appeal from District Court, Tarrant County; Bruce Young, Judge. 


Action by Hazel Hope Myers against the Jefferson Standard Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. Reversed and rendered 
on rehearing. 

Stone & Guleke, of Amarillo, for appellant. 

Moses & Rowe, of Fort Worth, for appellee. 


Conner, C. J. This is an appeal from a judgment denying the relief sought 
by appellant in a suit instituted by her to recover stipulated sums of money alleged 
to be due by virtue of the terms of a policy of insurance issued for her benefit by the 
appellee company, dated September 7, 1921, and covering the life of plaintiff’s 
husband, Clarence Earl Myers, who was shot and killed by one Goldie White, an 
alleged insane person, on March 28, 1923. 


The question of whether the court properly denied the plaintiff’s prayer for 
recovery involves the construction of certain provisions hereinafter noticed of the 
contract of insurance. The facts are undisputed. Upon due application and in 
consideration of “the premium of ninety-one and 29/100 dollars, receipt of which is 
hereby acknowledged, and of the’ payment of a like sum each year on each anni- 
versary hereof until thirty-two full years’ premiums have been paid, or until prior 
death of insured, should that happen sooner, does hereby insure Clarence Earl 
Myers, hereinafter called the insured, in the sum of three thousand dollars,” 


The appellee company in due order and time issued and forwarded to its agent 
the policy declared upon. The policy bore the date of the application, to wit, 
September 7, 1921, but was not actually delivered to the insured until October 4, 
1921, at which time he paid the first annual premium in cash, and by note later paid 
in accordance with its terms. 


_ The policy contained the following further provisions deemed pertinent at this 
point, to wit: 

“In lieu of the premium stated above, the company will accept semi-annual 
installment of $47.46, or quarterly installments of $24.18, but the payment of any such 
installment shall not continue this policy in force beyond the date the next installment 
is due. * * * This policy does not take effect until the first annual premium 


shall have been actually paid during the lifetime and good health of the insured. 
* * * 


_ “After this policy shall have been in force one full year from the date hereof 
it shall be incontestable for any cause except for non-payment of premium. 

“Should this policy cease and determine for non-payment of any premium, it 
may be reinstated at any time by the payment of the defaulted premiums with six 
per cent. interest added and by furnishing evidence of insurability satisfactory to the 
company. 


“In the payment of any premium under this policy, except the first, a grace 
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of one month (not less than thirty days) will be allowed, subject to an interest 
charge of six per cent. * * * 

“In case of default in the payment of any premium or installment of premium 
or note given for any premium or portion thereof, this policy shall cease and 
determine, and the payments received herein shall become the property of the com- 
pany, except as specified on second page hereof. 

“The insurance provided for in this policy is based upon the payments of 
premiums annually, in advanée.” 

The appellee admitted in its answer that the first annual and one quarterly 
premium were paid, which, it contends, together with the 30 days of grace allowed 
under the terms of the policy, continued its obligatory force until January 7, 1923, 
and no longer, at which time, there being no further payments of. premiums, the 
company declared the policy forfeited, and sent to the insured for execution an 
application for reinstatement, to which the insured was, within a specified time, 
entitled under the terms of the policy and the company’s rules. The application for 
reinstatement of the policy sent to the insured, and which he was required to execute 
in order to be reinstated, was dated January 30, 1923, and reads as follows: 

“Jefferson Standard Life Insurance Company, Greensboro, North Carolina. 

“Application for Reinstatement of Lapsed Policy. 
“Policy No. 149081. Name, ae E. Myers. Amount, $3,000. 
“Part I. 
“To be Filled in and Signed within Ninety Days from Due Date of Premium. 

“Whereas, policy above numbered, lapsed by reason of non-payment of premium, 
or note, due on December 7, 1922, I hereby make application for reinstatement of 
said policy, and warrant answers to questions below to be true. 

“(1) What sickness, ailment, or injury since the day of examination for above- 
numbered policy, have you had? (Disease or injury.) (Date.) (Duration.) 

“(2) Have you been associated during the past three’ years with a person who 
has had consumption, or have you been living or staying in a dwelling, store or office 
occupied during said past three years by such diseased person? (Date.) (Duration.) 

“(3) Have you been attended or prescribed for by any physician since examina- 
tion +4 above policy? (Disease or injury.) (Date.) (Name and address of 
doctor. 

“(4) Have you ever been declined for insurance by any company or associa- 
tion? (Company.) (Approximate date.) * * * 

“(7) Do you warrant and declare that you are of sound constitution, temperate, 
and in good health?” 

“I hereby ratify and confirm all the statements made in the application upon 
which the above-numbered policy was issued, except such as are modified by repre- 
sentations or agreements herein contained, and hereby make the said application 
and this ‘application for reinstatement alike parts of the contract of insurance, and 
agree that in the event of self-destruction, whether sane or insane, within one 
year from the date of approval by the company of this application for reinstatement, 
the amount payable as death benefit under said policy shall be equal to the premiums 
paid on said policy, and no more. 

“I further agree that said policy shall not be revived until this application shall 
be approved by the medical director of the company, and that, if any of the state- 
ments of ‘representations contained herein shall prove to be incomplete or untrue, 
then this reinstatement shall be ipso facto null and void. 

“I further agree that the acceptance of this certificate and the reinstatement of 
said policy shall not be taken as a precedent for future similar action on the part 
of the company. 

“Part IL. 


“Report of Examining Physician. 

“(Applicant’s full name.) (Address.) (Date of birth.) (Age.) 

“(1) Is applicant related to you by blood or marriage? (If so, let some one 
else make this examination. ) 

“(2) Does his health show any impairment from any previous habit, illness 
or injury? 
“(3) Has he any impairment of sight or hearing? 
“(4) What is his weight? 
“(5) What is his height? 
“(6) Circumference of chest under vest, at rest? 
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“¢7) Circumference of abdomen? 

“(8) Are percussion and auscultation normal over both lungs? 

“(9) Is heart’s action regular and sounds normal? 

“10) What is pulse rate standing? 

“(11) Is there any evidence of disease of liver or spleen? 

“(12) Do you find the function of any organ abnormal? (If so, explain.) 

“To be taken in all cases: 

“(13) Blood pressure. (Name instrument used.) 

“(14) Urinalysis: Specific gravity? Reaction? Albumin? Sugar? 

“(15) Do you recommend the applicant for reinstatement?” 

The actuary of the company testified that: 

“The Jefferson Standard Life Insurance Company would not have reinstated the 
policy, except upon compliance with the conditions set forth in said application for 
reinstatement.” 

There is no evidence showing, or tending to show, that the insured paid or 
offered to pay any premium after his payment of the quarterly premium on October 
4, 1922, or that he complied with, or attempted to comply with, the requirements 
of reinstatement application. 

Upon the foregoing state of the record, it is insisted by the appellee company, 
in support of the judgment below, that the premiums under the terms of said policy 
fell due on the specific date of September 7th of each year after the date of the 
policy, or inasmuch as the premiums subsequent to the initial premium had been 
by insured elected to be paid quarterly, that they were payable on the specific dates 
of September 7, December 7, March 7, and June 7 of each year, and that those 
specific dates were of the essence of the contract, and that a failure to pay on those 
specific dates defeated the policy. 

It is the contention of appellant, on the contrary, that the policy under its 
terms, and under the terms of the application therefor, did not take effect as a 
contract until October 4, 1921, upon which day the policy was actually delivered to 
the insured and the first year’s premium paid by him, and that hence from that date 
the insured was entitled to one full year’s protection, to wit, until October 4, 1922, 
which was continued by the insured’s quarterly payment and the 30 days .of grace 
allowed him under the terms of the policy, until February 4, 1923. It is apparent 
that if appellee’s contention is correct, the policy under consideration had lapsed 
and was of no force and effect at the time of the death of insured. But that if 
appellant’s construction of the contract is correct, then the appellee’s company was 
not authorized to forfeit the policy at the time it did; that by reason of such pre- 
mature forfeiture and requirements for reinstatement, the insured was excused from 
tendering further quarterly payments of premium until February 4, 1923; and that 
hence at the time of insured’s death the policy was effective and the appellant 
entitled to recover. 

[1] Hence, in the presentation of the case to this court, the views of each 
litigant seems to be expressed by the following statement from appellee’s brief: 

“The facts in the record are practically undisputed, and present but one ques- 
tion to be determined by this court, and that is whether the time for the payment 
of premiums, under said policy, should be computed from its date or from the date 
of its delivery to the assured.” 

The cases cited by the parties in support of their several contentions do not seem 
to be in entire harmony, but we have been relieved from a discussion of the 
authorities referred to by the fact that since the submission of this case, our atten- 
tion has been called to the case of Jefferson Standard Life Insurance Company v. 
Baker, decided by the Dallas Court of Civil Appeals, writ of error refused, and 
reported in 260 S. W., 223. In that case the policy was dated on the 15th day of 
September, 1920, but was not delivered until the 2d day of October, 1920, and insured 
died on the 19th day of October, 1920. The court, after quoting provisions of the 
policy there under consideration similar to those in the case before us, thus states 
the question for its determination: 

“It is the contention of appellant that because the date of the application for 
the policy was the 15th day of September, 1920, the date the policy bore, and which 
which was accepted and retained by Thee Zack Baker until his death, there being 
no proof of any fraud or mistake as to the date of the policy, the 15th day of 
September was the anniversary of the policy, therefore the second premium fell 
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due on the 15th day of October, 1921, and, as the premium was not then paid, and 
never was paid, the policy forthwith lapsed. 

“This involves the only question necessary to be discussed in order to dispose 
of this appeal, to wit, were appellees estopped to question the date borne by the 
policy of insurance, September 15, 1920, as the true date because same was received 
with that date by Thee Zack Baker and retained by him until his death without 
objection being made thereto? Did the word ‘anniversary’ as used in said policy, 
viz., ‘and of the payment of a like sum each year on each anniversary hereof until 
twenty full years have been paid,’ have reference to and mean the date borne by 
said policy, to wit, the 15th day of September, or to the recurrence of the date on 
which said policy took effect through the issuance and delivery of same to Thee 
Zack Baker during his lifetime and while in good health?” 

The court further said: 

“To sustain appellant’s contention on either of said questions would be to defeat 
appellees’ cause of action purely on the ground of forfeiture, which is by no means 
looked upon with favor by the courts. The rule being that ‘if policies of insurance 
contain inconsistent provisions or are so framed as to be fairly open to construction, 
that view should be adopted, if possible, which will sustain, rather than forfeit, the 
contract.’ ” 

To sustain the rule of construction stated which is applicable alike in the case 
before us, numerous authorities are cited, and after a discussion of a phrase of that 
case not involved here, the court further said: 

“It is apparent from the language found in the contract of insurance that the 
words ‘anniversary hereof,’ mean ‘annually from now,’ or ‘annually from hence- 
forth,’ and that ‘from now,’ or ‘from henceforth,’ cannot refer to a time prior to the 
birth of the instrument, but does refer to the time from its delivery, or at least 
from a date not before the time it came into existence. By the very terms of the 
contract it did not become a binding obligation between the parties whereby the 
appellant became the insurer of the life of Thee Zack Baker until said policy had 
been in fact approved by the final medical examination of appellant’s medical director 
at its home office and the policy delivered to and received by the insured during his 
lifetime while in good health. Therefore the anniversary date of the contract of 
insurance was the second day of October following the date of the delivery of said 
policy, October 2, 1920. The anniversary date of said policy being the 2d day of 
October, 1921, and adding to this the 30 days of grace, said policy was continued in 
force until November 1, 1921, and was in force on the 19th day of October, 1921. 

“Even conceding that the language under investigation is susceptible of more 
than one construction in determining the rights of the parties, that interpretation 
which will prevent a forfeiture and secure the enforcement of the obligation so as 
to protect the beneficiaries in the policy of insurance should be accepted and adhered 
to as the correct rule of decision. This rule is only intensified by the fact that the 
language employed was selected by appellant, the author of the instrument as 
prepared.” 

The court concluding as follows: 

“Nowhere in the policy is it stated that the insurance shall run from one definite 
date to another definite date, or that the premium shall be paid on a definite date and 
the anniversary of that definite date. 

“We therefore conclude that, as appellant in its policy undertook to limit its 
liability until the actual issuance and delivery of an annual policy providing for 
one month’s grace, the insured was protected against forfeiture for 13 months 
from its execution and delivery, and therefore the judgment of the court below 
should be affirmed.” 

[2] As stated, a writ of error was denied by our Supreme Court in the case 
from which we have just quoted, and we accordingly conclude, regardless of author- 
ities cited in the brief which may be said to be of a contrary holding, that under 
the terms of the policy under consideration and the undisputed proof in the case, 
and for reasons_hereinafter given, appellee, at all events, was entitled to recover 
the principal sum of $3,000 on the policy, together with 12 per cent. damages thereon 
authorized under article 4746 of our Revised Statutes. The article of the statutes 
would also authorize under the facts the recovery of a reasonable attorney’s fee 
for the prosecution and collection of the policy; but we are cited to no agreement 
or testimony showing what would be a reasonable attorney’s fee, and we have found 
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no such agreement or testimony. We accordingly do not feel at liberty to assess 
attorney’s fee. 

[3] In opposition to the conclusion just declared, it may be suggested that the 
failure of insured to pay quarterly premiums, after he had been notified of the for- 
feiture of his policy and requested to execute the reinstatement application herein- 
above set out, was inexcusable and had the effect of a waiver or abandonment of 
his policy. But we think not so. At the time of his death, he had had under the 
terms of his policy some five or six days in which without reinstatement he could 
by the payment of a quarterly premium have continued the policy’s binding effect. 
Moreover, neither waiver nor abandonment was pleaded by appellee, and it is to be 
remembered that the forfeiture was declared while the policy was yet by its terms 
under the facts still in force. The forfeiture amountd to a breach or repudiation 
of the insurance contract, and by the requirements of the reinstatement application 
terms were imposed upon the insured in violation of the agreement, the policy pro- 
viding that it was incontesfable after the expiration of one year except for the non- 
payment of premiums, and the reinstatement application, as will be seen by reference 
thereto, required the insured to state what sickness, ailment, or injury he had had 
since his original examination, and whether he had been during the past three years 
associated with a person who had consumption or stayed or lived in a dwelling or 
other place occupied by such a diseased person, or whether he had been examined 
by any physician since his original examination or been declined for additional 
insurance; and was required to state whether he was of sound constitution, temperate 
habits, and in good health; and made to agree that in the event of self-destruction, 
whether sane or insane, within one year from the date of approval by the company 
of the application, that then in that event the amount payable as a death benefit 
should only be equal to the premiums paid. An examination by a physician was 
also required, and there was evidence on the trial that during the time he was 
required to execute the reinstatement application his health had become materially 
affected. The testimony of two physicians in answer to a hypothetical question 
based upon the testimony of insured’s wife, relating to the condition of his health 
during several months preceding his death, tended very strongly to show that had 
the insured and the examining physician made truthful answers to the questions 
propounded in the application, it would certainly have been rejected by the company, 
and we think the insured had the legal right to refuse to comply with the rein- 
statement requirements and was excused from tendering further payments of pre- 
miums after notification of the forfeiture of his policy. 

May on Insurance, Sec. 358, has this to say. 

“Payment or tender of premium is not necessary where the insurers have already 
declared the policy forfeited or upon any act which is tantamount to declaration 
on their part that they will not receive it if tendered.” 

The same rule is laid down in 2 Joyce on Insurance, Sec. 1123, wherein the 
author says: 

“Where the policy is wrongfully forfeited or canceled as for non-payment of 
premiums, no obligation rests upon the assured to tender subsequent premiums.” 

To the same effect, see 25 Cyc. 925; N. Y. Life Ins. Co. v. Lahr (Ind. Sup.) 
134 N. E. 662; Bacon on Life Insurance, Sec. 609; Phoenix Life Insurance Co. v. 
Hinesley, 75 Ind. 1; Sourwine v. Supreme Lodge, K. of P., 12 Ind. App. 447, 40 
N. E. 646, 54 Am. St. Rep. 532. See, also, the case of Te Bow v. Washington Life 
Insurance Co., 59 App. Div. 310, 69 N. Y. S. 289, which was affirmed by the New 
York Court of Appeals in 172 N. Y. 623, 25 N. E. 1123, wherein the court says: 

“A declaration that a policy had lapsed, and can be reinstated by furnishing a 
satisfactory medical certificate, imports of necessity a denial of the right to reinstate- 
ment except upon the condition named. With the unauthorized cancellation of the 
policy, and a refusal to accept the premium except upon a condition which was 
unauthorized, the authorities are uniform * * _* that the defendant is estopped 
from claiming as a defense to this action that the premium has not been paid.” 

See, also, Wayland v. Western Life Indemnity Co., 166 Mo. App. 221, 148 
S. W. 626, by the Missouri Court of Civil Appeals; Lee v. Missouri State Life 
Ins. Co. (Mo. App.) 238 S. W. 859; Knott v. Security Mutual Life Ins. Co., 161 
Mo. App. 579, 144 S. W. 184. 

[4] We deem it proper to notice one further question presented by the record. 
The policy contained a double indemnity provision which reads as follows: 
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“The company will pay the beneficiary in full settlement of all claims here- 
under double the face amount of this policy if, during the premium paying period, 
and before default in the payment of any premium, and before waiver of any 
premium on account of disability, and before any non-forfeiture provision is in 
effect, the death of the insured results from bodily injury within ninety days after 
the occurrence of such injury, provided death results directly and independently of 
all other causes from bodily injury effected solely through external, violent and 
accidental means while the insured is sane and sober; except these provisions do not 
apply if the insured shall engage in military or naval service or any allied branch 
thereof, in time of war, or in case death results from bodily injury inflicted by 
another person or by the insured himself, or from engaging in aeronautic or sub- 
marine operations, either as a passenger or otherwise, or from any violation of law 
by the insured, or from a state of war or insurrection, or self-destruction, whether 
during the first policy year or afterward.” 

As already stated, the insured was killed by Goldie White on the 28th of March, 
1923, and on the trial below the following agreement relating to this matter was 
made in open court: 

“It is agreed on April 3, 1923, there was entered a judgment declaring Goldie 
White, the person who shot and killed the deceased, Clarence Earl Myers, insane, 
and not a rational person; that she was adjudged insane on that date by the county 
court of Tarrant county, Tex., and that by reason of the adjudication of insanity 
of Goldie White, she has never been indicted or tried for the killing of Clarence 
Earl Myers.” 

In order to recover the double penalty under this section of the policy, it 
would be necessary for appellant beneficiary to prove, among other things, that the 
death of the deceased resulted “directly and independently of all other causes from 
bodily injury effected solely through external, violent and accidental means” while 
the insured “was sane and sober,” and that such death did not result “from bodily 
injury inflicted by another person” within the* meaning of the exception that so 
reads in the double indemnity provision of the policy. For the purposes of our 
present discussion, and for that purpose only, we will assume that Goldie White 
was insane. We have not been cited to nor found any decided case precisely in 
point. In volume 1 of the Second Series of the Words and Phrases, p. 32, under 
the title of “Accident-Accidental,”’ we find the following definitions of the term 
“accident.” : 

“An ‘accident’ is ‘an undesigned contingency; a happening without intentional 
causation ; that which exists or occurs abnormally ; something unusual or phenomenal ; 
an uncommon occurrence. Patterson v. Missouri Pac. Ry. Co., 77 Kan. 236, 94 
P. 138, 141, 15 L. R. A. (N.S.) 733 (quoting and adopting the definition in State 
v. Hansford, 76 Kan. 678, 92 P. 554, 14 L. R. A. [N.S.] 548). 

“An ‘accident’ is such an unexpected casualty as occurs without any one being 
to blame for it; that is, without anybody being guilty of negligence in doing or 
permitting to be done, or omitting to do, the particular things that caused such 
casualty. Briscoe v. Metropolitan St. Ry. Co., 222 Mo. 104, 120 S. W. 1162, 1165; 
Chicago Veneer Co. v. Jones, 143 Ky. 21, 135 S. W. 430, 432. : 

“An ‘accident’ may be defined as an event happening unexpected and without 
fault. Indiana Union Traction Co. v. Long, 176 Ind. 532, 96 N. E. 604, 608, or as 
‘an event happening without the concurrence of the will of the person by whose 
agency it was caused.’ State v. Matheson, 130 Iowa, 440, 103 N. W. 137, 140, 114 
Am. St. Rep. 427, 8 Ann. Cas. 430. 

“Webster defines an ‘accident’ to mean ‘literally a befalling; an event that takes 
place without one’s foresight or expectation; an undesigned sudden and unexpected 
event, chance, contingency, often an undesigned and unforeseen character; a casualty 
or mishap.’ Young v. Railway Mail Ass’n, 126 Mo. App. 325, 103 S. W. 557; Harrod 
v. Hammond Packing Co., 125 Mo. App. 357, 102 S. W. 637; Erickson v. Ladies of 
the Maccabees of the World, 25 S. D. 183, 126 N. W. 259. - 

“Death by ‘accident’ within an accident benefit certificate, means death which is 
not the natural and probable consequence of the act causing it. Beile v. Travelers’ 
Protective Ass’n of America, 155 Mo. App. 629, 135 S. W. 497. An event which 
takes place without one’s foresight or expectation, and which proceeds from an 
unknown cause, or an unusual effect of a known cause not within the expectation of 


the person injured. Phoenix Accident & Sick Ben. Ass’n v. Stiver, 42 Ind. App. 
636, 84 N. E. 772. 
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“The word ‘accident,’ in accident policies, means an event which takes place 
without one’s foresight or expectation. A result, though unexpected, is not an 
accident; the means or cause must be accidental. Death resulting from voluntary 
physical exertions or from intentional acts of insured is not accidental, nor is disease 
or death caused by the vicissitudes of climate or atmosphere the result of an accident; 
but where, in the act which precedes any injury, something unforeseen or unusual 
occurs which produces the injury, the injury results through accident. Schmid v. 
Indiana Travelers’ Acc. Ass’n, 42 Ind. App. 483, 85 N. E. 1032; Ludwig v. Preferred 
Accident Ins. Co. of N. Y., 113 Minn. 510 130 N. W. 5; Young v. Railway Mail 
Ass’n, 126 Mo. App. 325, 103 S. W. 557. 

“The term ‘accident,’ as used in accident insurance policies, should be construed 
most strongly against the companies, and be defined according to the ordinary and 
usual understanding of its signification. ‘Any unusual and unexpected attending the 
performance of a usual and necessary act,’ whether the act be performed by the party 
injured or by another, is ordinarily and usually understood to be an event which hap- 
pened by accident. Young v. Railway Mail Ass’n, 126 Mo. App., 325, 103 S. W. 557. 

“Where a man is so afflicted that he will die from such affliction within a very 
short time, yet if, by some accidental means, his death is caused sooner, it will be 
a death from ‘accident’ within the meaning of the terms of an accident insurance 
policy. Hooper v. Standard Life & Accident Ins. Co., 166 Mo. App. 209, 148 
S. W. 116.” 

It is to be noted that under the definitions given, if the happening is “without 
intentional causation,” or which occurs “abnormally,” it comes within the meaning 
of the term “accident.” If Goldie White was insane, as we have assumed, at the 
time she killed the insured, she was not, under our laws, guilty of negligence or at 
fault; she was incapable of exercising sound judgment or entertaining a conception 
of the consequences of her act. An insane person may be likened to a wonderful 
mechanical formation clothed with potential destructive power subject to be called 
forth by some trivial occurrence, some gust of passion, unfounded fear, or fancied 
wrong. Death injuries by such an one may be inflicted without intelligent cause at 
the most unexpected times and under the most unexpected circumstances, and such 
injuries so caused would seem to be as truly “accidental” as if caused by the 
insensate wings of an ancient windmill set in motion by some sudden gust of wind, 
of the revolving blades ‘of an aeroplane set in motion by an unexpected application 
of power by one without knowledge of the dangerous proximity of another. 

[5] We are of the opinion that in such event, construing the policy as we 
should do liberally in favor of the beneficiary, the death of the insured in the 
present case was “accidental,” within the meaning of the section of the policy 
quoted. Nor do we think that in such case, so construing the policy, it should 
be said that the death of the insured resulted from bodily injury “inflicted by 
another person,” within the meaning of that exception to double liability. 

Mr. Webster, in his Unabridged Dictionary, gives the following definitions of 
the word “person” ; 

“(1) A human being as including body and mind; a man, woman or child, an 
individual. 

“(2) Any being having life, intelligence, will and separate individual existence; 
distinguished from an irrational brute, an inanimate thing.” 

In re Kehler (D. C.) 153 F. 235-237, it was held that under the Bankruptcy 
Act providing that any natural person may be adjudged an involuntary bankrupt, 
the word person” does not include a lunatic. 

In case of Mutual Life Insurance Co. v. Walden (Tex. Civ. App.) 26 S. W. 
1012, it was held by this court, after a review of the authorities by Mr. Justice 
Stephens, that a policy containing the clause, “I also warrant and agree that I will 
not die by my own act within the period of two years from the issuance of said 
policy,” was not rendered contestable by the fact that the deceased designedly took 
his own life within that period, if it appeared that when the deceased took his life 
his reasoning faculties were so impaired that he was unable to understand the 
<< of his own act, or was impelled thereto by an irresistible insane 
impulse 

From a time immemorial, an insane person has been deemed civilly dead. His 
contracts are without legal force or effect. He is without power to dispose of his 
estate by conveyance, or will. He is not subject to punishment for crime of any 
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degree. All on the ground that he is abnormal, that he is capable of self-control— 
without power to correlate facts, conditions, or circumstances, and estimate conse- 
quences. Such a being is not a “person” in the ordinary and general acceptance of 
the term, and it is in such sense we must assume the term was used by the insurance 
company which wrote the contract with power to choose the terms in which it is 
expressed. Had the company so desired, it had the right to make the exception 
under consideration more specific and extensive, by providing that the contract for 
double indemnity should not apply in case death of the insured resulted from bodily 
injury of another person. whether sane or insane. In such case, if the appellant 
accepted the policy with such limitation, he would, of course, be bound by the 
limiting terms. But written as we find it, we think the acceptance of the insured 
must be assumed to have been upon the faith that the term ‘ ‘person” was used in its 
generally accepted sense, and that his beneficiary would not be deprived of the 
benefit of double insurance in case his death was suddenly caused by the violent and 
wholly unexpected and irresponsible act of an insane person. 

We hold, therefore, that if Goldie White was insane at the time she shot and 
killed the insured, the plaintiff beneficiary was entitled to recover under the double 
indemnity section of the policy. We have felt some hesitation, however, in saying 
that it undisputably appears that Goldie White was insane at the very time: she shot 
and killed the insured. While the agreement of appellee that the only question for 
our determination was that first discussed might imply that the insanity of Goldie 
White existed at the time of her destructive act, but there is no finding by the trial 
court to that effect, and it is not clear that the agreement relating to the matter 
is to be given such effect. By the terms of the agreement relating to the subject, 
the judgment declaring Goldie White insane was April 3, 1923, some five or six 
days after the death of the insured, and that by reason of the adjudication of 
insanity Goldie White has never been indicted or tried for the killing of insured. 

In the case of Witty v. State, 69 Tex. Cr. R. 125, 153 S. W. 1146, Witty was 
charged with murder. His defense was insanity at the time of committing the 
homicide. He was adjudged insane about two months after the homicide, and it 
was further found by the verdict of the jury that he had been insane for ten or 
twelve months’ prior thereto. It was held in an opinion by Davidson, Presiding 
Judge, that the judgment and verdict prima facie established insanity of the de- 
fendant at the time of the homicide. The court recognized the well-established 
rule that the judgment as to the mental condition of the defendant at the time the 
judgment was rendered was conclusive, but only presumptive or prima facie evi- 
dence of insanity as to the time prior and subsequent to its rendition. The rule that 
a condition of affairs shown to exist at a given period will authorize the presumption 
that such condition continued until it be otherwise shown, in this case would 
authorize the conclusion that from the judgment, and until shown otherwise, Goldie 
White was insane. But we know of no case in which the presumption has been 
made to apply to a date anterior thereto, except in the case that we have just 
referred to, and in that case there was a verdict of the jury overlapping the judg- 
ment. In other words, it appeared from the finding in that case that on the inquisi- 
torial examination which resulted in the judgment the subject had been insane some 
ten or twelve months’ prior thereto. The agreement of counsel in this case does not 
show that Goldie White was insane at the very date of her killing, unless it is to be 
implied from the statement in the agreement that by reason of the adjudication of 
insanity she has not been indicted or tried for the killing of the insured. Under 
our criminal procedure, even though she had been entirely sane at the time she 
shot and killed the insured, if she subsequently and soon thereafter was found and 
adjudged to be insane, and the facts tended to show that there was no probability 
of her recovery, it can easily be conceived that there would be a failure to indict or 
try her for the offense; it being expressly provided in this state that no person shall 
be tried or convicted while insane. 

We have accordingly concluded that the judgment below should be reversed, 
with instructions to the trial court to enter judgment in favor of appellant for the 
sum of $3,000 with 12 per cent. damages allowed by our statutes and interest thereon 
at the rate of 6 per cent. per annum from and after the 29th day of October, 
1923, less the unpaid quarterly premiums up to February 4, 1923, and to further 
proceed and determine the issue of whether Goldie White was insane at the very 
time she shot and killed Clarence Earl Myers, and if it be so found, the trial court 
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shall then further adjudge in favor of the appellant the additional indemnity pro- 
vided for by the policy, together with 12 per cent. damages thereon and all costs 
of suit. 

On Motion for Rehearing. 

We have carefully considered appellee’s motion for rehearing and to certify, 
but, as we think, find no sufficient reason to modify or change our conclusion on the 
legal questions discussed in our original opinion. Appellee, however, insists that 
we did not give the intended effect to the agreement on the trial below, copied in 
our original opinion, relating to the insanity of Goldie White.- Relating to this 
subject, appellee has this to say: 

“We believe the court erred in construing the stipulation of counsel with refer- 
ence to the matter of Goldie White, the slayer of the assured Myers, being insane 
at the time she killed assured. 

“We believe the court erred in the respect above stated. But if not, then a just 
consideration for the appellant, as well as a due regard for our own agreement, 
freely made, impels us to say that it was agreed, or at least so intended in the 
trial court, that Goldie White was insane before and at the very time she killed 
assured. To remove that matter from controversy here and in line with the agree- 
ment actually made between the writer and appellant’s counsel, we here agree that 
said Goldie White was insane before and at the very time she killed Myers.” 

Accepting and adopting the admission now so made, we conclude, for reasons 
stated in our original opinion, that in addition to the $3,000 awarded appellant that 
she should have the further sum of $3,000 by virtue of the double indemnity clause 
of the policy declared upon, together with 12 per cent. damages allowed by our 
statutes of $6,000, with interest thereon at the rate of 6 per cent. per annum from 
and after the 29th day of October, 1923, and our original judgment will be reformed 
so as to show, and as so reformed the judgment will be rendered in appellant’s 
favor. 

We see no reason for certifying this case that does not apply in many others 
in which writs of error are available and which we have refused to certify for 


reasons deemed sufficient, and we hence overrule not only the motion for rehearing, 
but also the motion to certify. 
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CONCORDIA FIRE INS. CO. OF aoe WIS., v. SUDDUTH er at. 
(No. : 
(Circuit Court of Appeals, Fifth Circuit. February 12, 1925.) 
4 Federal Reporter (2d) 525 
1. INSURANCE—WHEN POSSESSION UNDER LAND CONTRACT CON- 
STITUTES OWNERSHIP IN FEE SIMPLE, WITHIN POLICY, STATED. 
Under the law of Alabama, a vendee of land, in possession thereof under a valid 
executory contract of purchase; binding him to pay the stated price, and holding the 
bond or obligation of the vendor, who has the title in fee simple, to make title on 
full payment of the purchase price, a portion of which remains unpaid, is the owner 
of the land in fee simple within the meaning of a provision in an insurance policy 
that it shall be void if the subject of insurance is a building “on ground not owned 
by the insured in fee simple,” and the same rule applies to a purchaser from such 
vendee under a like contract. 
(For other cases, see Insurance, Dec. Dig. § 282[8].) 


2. INSURANCE—INSURER CANNOT ACCEPT AND RETAIN PREMIUM 
WITH KNOWLEDGE OF BREACH OF CONDITION, AND AVOID LIA- 
BILITY ON THE GROUND OF SUCH BREACH. 

An insurer, which, with knowledge that an insured building is on ground not 
owned by insured in fee simple, demands and accepts payment of the premium, cannot 
retain the same and also claim exemption from liability on the ground that such fact 
avoids the policy. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

In Error to the District Court of the United States for the Northern District of 
Alabama; William I. Grubb, Judge. 

Action at law by J. W. Sudduth and others, partners as Sudduth Bros., against 
the Concordia Fire Insurance Company of Milwaukee, Wis. Judgment for plaintiffs, 
and defendant brings error. Affirmed. 

Phares Coleman and M. C. Stewart, both of Birmingham, Ala. (Coleman, Cole- 
man, Spain & Stewart; of Birmingham, Ala., and Smith, Hammond & Smith, of 
Atlanta, Ga., on the brief), for plaintiff in error. 

Crampton Harris, of Birmingham, Ala., for defendants in error. 

Before Walker and Bryan, Circuit Judges, and Dawkins, District Judge. 

Wa ker, Circuit Judge. This was an action by the defendants in error, the in- 
dividuals composing the firm of Sudduth Bros., on a fire insurance policy on a dwell- 
ing, issued to J. A. Moore, and which was by him assigned to Sudduth-Bros. after the 
insured property was burned. 

{1] The suit was defended on the ground that the lot on which the insured dwell- 
ing was located was not owned by the insured in fee simple, within the meaning of the 
provision of the policy that it “shall be void if the subject of insurance be a building 
on ground not owned by the insured in fee simple.” There was evidence to the fol- 
lowing effect: On and prior to March 19, 1923, the Birmingham Realty Company 
owned: said lot in fee simple. On that date that company executed a lease sale con- 
tract for the sale of the lot mentioned and another one to Sudduth Bros., the realty 
company being referred to in that contract as the party of the first part and Sudduth 
Bros. as parties of the second part. That contract contained the following: 

“Parties of the second part agree to pay to the said party of the first part, as rent, 
the sum of two hundred eleven and thirty-one hundredths ($211.30) dollars per month 
on the 19th day of each month, for which they have executed their promissory notes 
bearing even date herewith, as follows: Sixty notes each for the sum of $211.30, dated 
March 19, 1923, and payable one each on the 19th day of each month, beginning April 
19, 1923, and continuing and including the 19th day of April, 1928, said notes having 
interest at 6 per cent. per annum included, and, in addition, one note for the sum 
of six thousand dollars, dated March 19, 1923, and payable March 19, 1928, with 
interest at an cent. per annum, payable semiannually. One thousand and no/100 
dollars ($1,000.00) in cash is to be paid on the execution of this agreement, the receipt 
of which is hereby acknowledged. * * * And the party of the first part, agree that, 
upon the performance by the parties of the second part of all the covenants and agree- 
ments on their part, and the payment in full of all said promissory notes, it will exe- 
cute and deliver to them, or to such person as they may direct, a deed in fee simple 
for said premises, with full covenants of warranty as of this date.” 
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At the time of the execution of that contract Sudduth Bros. paid to the realty 
company $1,000 in cash and executed all the notes called for by the contract. On 
April 4, 1923, Sudduth Bros., then being in possession of said lots, executed an uncondi- 
tional contract of sale of said lot to Moore, who then took possession of said lot. On 
May 23, 1923, the policy sued on was issued. On May 28, 1923, the Birmingham 
Realty Company, pursuant to its above-mentioned contract, signed and acknowledged a 
deed conveying said lot to Sudduth Bros., which deed was delivered to Sudduth Bros. 
on June 12, 1923. The insured dwelling was destroyed by fire on June 8, 1923. The 
court decided that, on the state of facts tended to be proved by the above-mentioned 
evidence, Moore had, within the meaning of the above-quoted provision of the policy, 
a fee-simple title to said lot. 

A vendee of land, in possession thereof under a valid executory contract of pur- 
chase binding him to pay the stated price, and holding the bond or obligation of the 
vendor, who has the title in fee simple, to make title upon full payment of the pur- 
chase price, a portion of which remains unpaid, is the owner of the land in fee simple 
within the meaning of the above-quoted provision of the policy sued on. Loventhal v. 
Home Insurance Co., 112 Ala. 108, 20 So. 419, 33 L. R. A. 258, 57 Am. St. Rep. 17; 
New Brunswick Fire Ins. Co. v. Nichols, 210 Ala. 63, 97 So. 82; 26 C. J. 173. Under 
the above-mentioned contract, Sudduth Bros. had the absolute and unconditional right 
to have the lot conveyed to them in fee upon paying the balance of the purchase 
price, which they unconditionally obligated themselves to pay, and Moore acquired all 
the rights, and incurred the obligations, of Sudduth Bros. under that contract. The 
position of Moore was materially different from that of one who is in possession of 
land under a contract giving him an option to purchase, which option remains unex- 
ercised. Decisions, such as the last-cited one, dealing with the case of one who has 
only an unexercised option to buy, are not applicable to the state of facts which the 
above-mentioned evidence tended to prove. We conclude that the above-mentioned rul- 
ing was not erroneous. 

[2] Dealing with another phase of evidence, the court ruled to the effect that if 
the insurer, with knowledge of the breach of the above-mentioned condition of the 
policy, demanded and accepted payment of a premium payable thereunder, it was not 
entitled to retain both the sum so paid and the right to be exempt from liability under 
the policy because of the breach of such condition. That ruling was not erroneous. 26 
C. J. 325. The record shows ho reversible error. 

The judgment is affirmed. 


TEDDER v. HOME INS. CO. (6 Dv. 977.) 
(Supreme Court of Alabama. March 19, 1925. Rehearing Denied April 16, 1925.) 
103 Southern Reporter, 674. 
i ae SAFE CLAUSE IN INSURANCE POLICY VIO- 
D. 

In action on fire policy, evidence held to show iron safe clause of policy was 
violated in failure to keep books and complete records of transactions, McKaskey 
register system of bookkeeping having been adopted, and in failure to keep such 
records as were kept in fireproof safe. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE—NONWAIVER AGREEMENT SUFFICIENT. - 

In action on fire policy, nonwaiver agreement signed by insured held sufficient 
to permit investigation of claim and determination of loss without prejudice to any 
rights or defenses which insurer might have. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

3. INSURANCE—EQUIVOCAL CONDUCT OF ADJUSTER NOT SUFFI- 

CIENT TO PERMIT IMPLICATION OF WAIVER. 

Merely equivocal conduct of adjuster will not permit implication of waiver, in 
face of explicit contemporaneous denial of intention to do so. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

4. INSURANCE—ADJUSTER MAY MAKE EXAMINATION WITHOUT 

WAIVING BREACHES, EVEN THOUGH KNOWN TO HIM. 

Insurance adjuster might make any examination appropriate, of circumstances 
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of fire, conduct of insured, and amount of loss, without waiving breaches, even though 
known to him, and in absence of any nonwaiver agreement. 
(For other cases, see Insurance, Dec. Dig. § 397.) 
6. INSURANCE—NONWAIVER AGREEMENT HELD NOT TO PREVENT 
SUBSEQUENT WAIVER. 
Nonwaiver agreement, protecting defenses of insurer, held not to prevent waiver 
by subsequent independent act or statement of adjuster. 
(For other cases, see Insurance, Dec. Dig. § 397.) 


7. INSURANCE—PROMISE OF ADJUSTER TO PAY LOSS NOT SHOWN. 
In action on fire policy, evidence held not to show any offer or promise by ad- 
juster to pay loss after execution of nonwaiver agreement, where he did no more 
than to state estimate as to amount of loss, and impliedly invite an offer from plaintiff 
on that basis. 
(For other cases, see Insurance, Dec. Dig. § 665[8].) 
8. INSURANCE—TREATMENT OF POLICY AS VALID OR IN FORCE BY 
ADJUSTER WILL WAIVE BREACHES. 
Conduct of adjuster, treating policy as valid or still in force, will operate as 
waiver of breaches of policy. 
(For other cases, see Insurance, Dec. Dig. § 397.) 


9. INSURANCE—CONDUCT RELIED ON AS WAIVER OF BREACHES 
err BE INCONSISTENT WITH DENIAL OF VALIDITY OF 
P Yr. 
Conduct and declarations of adjuster must be inconsistent with denial of validity 
of policy to support contention of waiver of breaches. 
(For other cases, see Insurance, Dec. Dig. § 397.) 


10. INSURANCE—STATEMENTS OF ADJUSTER THAT COMPANY 
WOULD TREAT INSURED RIGHT AND PAY AMOUNT DUE NOT 
WAIVER OF BREACHES, WHEN CONSIDERED WITH NONWAIVER 
AGREEMENT. 

In action on fire policy, where insured had breached iron safe clause and signed 
nonwaiver agreement, statements of adjuster that company would treat him right and 
pay what was due, held not to constitute unconditional promise to pay, when con- 
sidered in conjunction with nonwaiver agreement, so as to operate as waiver of that 
agreement. 

(For other cases, see Insurance, Dec. Dig. § 394.) 

12. INSURANCE—GENERAL AFFIRMATIVE CHARGE FOR DEFENDANT 
NOT ERROR. 

Where replication set up waiver of breaches of fire policy by insurer, which 
was denied by general issue and not supported by evidence, general affirmative charge 
for defendant held not error. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Appeal from Circuit Court, Winston County; Ernest Lacy, Judge. 

Action on a fire insurance policy for loss of a stock of merchandise by fire, 
by G. B. Tedder against the Home Insurance Company. Judgment for defendant, 
and plaintiff appeals. Affirmed. 

The policy is of the standard form, and contains the usual “iron safe clause” 
and warranties, and also the usual requirement as to making a sworn written report 
of the loss and statement of the facts. 

The nonwaiver agreement referred to in the opinion is as follows: 

- “Haleyville, Ala., August 31, 1921. 

“It is hereby mutually stipulated and agreed by and between G. B. Tedder, 
party of the first part, and the insurance company whose names are signed hereto, 
party of the second part, that any action taken, request made, or any information 
now or hereafter received, by said party of the second part, in or while investigating 
and ascertaining the cause of the fire, the amount of loss or damage, or other matters 
relative to the claim of the said party of the first part, for property alleged to have 
been lost or damaged by fire on the 22/23 day of August, 1921, shall not in any 
respect or particular change, waive, invalidate, or forfeit any of the terms, condi- 
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tions, or requirements of the policy of the party of the second part held by the 
party of the first part, or any of the rights whatever of a party hereto. 

“The intent of this agreement is to save and preserve all the rights of the 
parties, and permit an investigation of the claim and the determination of the amount 
of the loss or damage in order that the party of the first part may not be un- 
necessarily delayed in his business, and that the amount of his claim may be ascer- 
tained. and determined without regard to the liability of the party of the second part, 
and without prejudice to any rights or defenses which said party of the second part 
may have.” 

" The letter received by plaintiff from defendant, dated November 22, 1921, is 
as follows: 

“Your letter of 10th instant, addressed to the Home Insurance Company, New 
York, has been referred to us for attention. In reply, beg to say under nonwaiver 
agreement signed by you and adjuster for the Home Insurance Company on August 
31, 1921, our adjuster, Mr. Cotter, endeavored to agree with you on estimate of 
the value of your stock at the time of the fire, which nonwaiver agreement provided 
that by such investigation company’s rights or defenses would not in any manner be 
waived. The figures arrived at were your own figures, but you refused to agree there- 
to. Therefore, inasmuch as the company have absolute defense by reason of violation 
of iron safe clause, there is nothing further for the company to do but deny all 
liability for loss under their policy No. 97. There may have been other breaches of 
the policy than above mentioned, and, by specifying the above, any additional breaches 
which have occurred are not waived, but merely the foregoing is all of the in- 
formation we have at present received. Under the above information, the company 
at the present time insists that the conditions of the policy have been broken, and 
deny any liability for loss thereunder.” . 

Plaintiff’s testimony as to his dealings with defendant’s adjuster is as follows: 

“Mr. Cotter, the adjuster, came to see me about a week or 10 days after the 
fire. I think it was about the 3lst of August when Mr. Cotter came up there. I 
expect the first conversation, first and last took up about 30 minutes on that visit. 
My books were burned up in that fire. Everything in that McKaskey register was 
consumed. My policy was in the bank. I could not say, but Mr. Cotter and I didn’t 
talk all together more than 30 minutes that day. At the time I told Mr. Cotter 
my books had been burned up. He wanted to know if I had an iron, fireproof safe. 
And I told him I had a safe that was bought for a fireproof safe, and he wanted to 
know if it protected the books and papers, and I told him it didn’t, that it was at 
Foster’s drug store, and we walked down there and looked at it, and went also and 
examined the building, and then back to the bank. He says, ‘I can’t go any further 
with the adjustment at present; you write to the companies you bought goods from 
and get duplicate invoices of all the goods you bought.’ He did not ask me to sign 
a nonwaiver agreement at that time. It was after we had gone through with the 
first conversation. It was just a continuous conversation; I was just with him about 
a half an hour. He did not say I would have to sign it, after we completed our 
examination, and later he asked me was I willing to sign that, and I told him I 
didn’t know anything about law, and I told him if it was anything to prohibit me 
from drawing the insurance I did not want to sign it, and he turned to Mr. Walker, 
the banker, and says, ‘It is not, is it, Mr. Walker?’ and he says, ‘No,’ and he says, 
‘It is merely an agreement of how we will settle,’ and he read it over hurriedly, and 
1 told him I didn’t know exactly what a nonwaiver agreement was, and I didn’t 
read it. I did not have the opportunity to read it before I signed it. Of course I 
could have held back and read’ it, but he told me what it was and proved it by Mr. 
Walker. At the time the agreement was handed me to sign, they did not say I 
couldn’t read it. I signed it.” 

Witness continued : 

“In that conversation that day, which lasted about 30 minutes, Mr. Cotter did 
not do anything else that day and did not have any other dealing with me before he 
went away from there.. He told me to write and get my invoices. At the time he 
first came to see me, we went over to the store and then went to the bank. I met 
him at the bank. We had some conversation at the bank, and I went to the store, 
and went back to the bank. It is 75 yards from the store to the bank. Mr. Cotter 
first asked me about my books at the bank, and I told him they were burned up. Mr. 
Walker was present part of the time. I could not say he was all the time; he was 
working in the bank. I told him they were in the McKaskey register and were burned 
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up in the fire. I told him I would take him and show him one of the registers, and 
I told him I would show him the register that was burned. It was in Foster’s drug 
store. I went down there and showed him my register in which my books and 
records had been burned up. After we examined the safe, we went across the street 
to the building that got burned up. We just stood there and talked about the nature 
of the fire. I showed him about where the McKaskey was in the building and went 
back to the bank. A few minutes elapsed from the time we first met at the bank 
and went to the Foster drug store and looked at the register and went to the scene 
of the fire and went back to the bank. I told you how long I was with him. That 
did not take over 10 minutes. We got back to the bank and talked something like 
20 minutes, maybe not that much or a little over. The nonwaiver agreement was the 
last thing talked about. * * * 

“The first thing we entered into, he said that he had no starting point to pay me 

my insurance, that the company would treat me right. I suppose he meant I had no 
invoices or nothing to show I had ever been in business. He says, ‘Write to these 
companies that you bought goods from, and get as near complete invoices from them 
as you can from February Ist.’ That was the date of my previous inventory. I 
think I told him how much that inventory was. He and Mr. Walker—he told me 
he had gone through with my bank account and found out about what I deposited and 
what I checked out, and he told me—says, ‘You write to these companies and get 
these invoices and write me, and I will be back,’ and he says, ‘The company will treat 
you right.’ I couldn’t say that was all he said; I suppose there was more said. It 
is hard to recollect all that was said. What he said about the nonwaiver agreement 
was the last part of it. He filled out the nonwaiver agreement and asked me, was 
I willing to sign it, read it over to me, and asked me was I willing to sign it, and 
I says; ‘I never had a case in court in my life, I don’t know anything about law. 
If it is anything to prohibit me drawing my insurance I am not willing to sign it,’ 
and he says, ‘It is not,’ and turned to Mr. Walker and says, ‘Mr. Walker, it is nothing 
to prohibit him from drawing his insurance, is it?’ and he says, ‘No,’ and he stated, 
‘It is nothing more than an agreement between us here, our settling this business 
satisfactorily between us; the company wants to do the right thing,’ and I says, ‘I will 
settle it under that heading.’ That was the last conversation I had with him. I 
wrote and got a part of the invoices, as near as I could. I got the invoices and notified 
him. * * * 

“When Mr. Cotter was there on the last trip, he arrived at a figure of $2,699.06, 
or figures somewhere around that—say $2,700, to make it round numbers. Mr. Cotter 
arrived at this figure and told me according to my invoices that is the way he figured 
the loss. I told him I couldn’t settle with those figures until I saw further. I can’t 
say where he went; he went out. I left him there. We separated at that time. I 
didn’t see him any more on that trip: He talked to me about an hour I suppose 
on that trip. * * *” 

On recross-examination, witness said: 

“They offered to pay me $2,697.06, but I would not accept it. I could not say 
positively that he offered to pay that. He just figured it up and said that was all 
that he could find, and that the company would do me right. I did not refuse to 
accept the $2,697.06. I told him I could not accept it until I saw further.” 

Chester Tubb, of Haleyville, and W. F. Finch, of Jasper, for appellant. 

Coleman, Coleman, Spain & Stewart, of Birmingham, and Curtis, Pennington 
& Pou, of Jasper, for appellee. 

SoMERVILLE, J. As observed by counsel, the pleadings in this cause are multi- 
tudinous, but the real issues to be tried were few and simple. 

[1] The undisputed evidence showed that plaintiff violated two provisions of 
the “iron safe clause” in his insurance policy, in that he kept no books and no complete 
records of his business transactions, and in that such records or memoranda as he 
kept were not kept in a fireproof safe, or at some other place not exposed to a fire 
i that would destroy the store building. Plaintiff seems to have adopted, in a very 

imperfect way, what is known as the McKaskey register ‘system of bookkeeping, 
which has been recently condemned as an insufficient compliance with this clause, 
by other courts as well as our own. Hanover Fire Ins. Co. v. Wood, 209 Ala. 380, 
96 So. 250; Jones v. ZZtna Ins. Co., 201 Ill. App. 142; Hughes v. A&tna Ins. Co., 
148 Tenn. 293, 255 S. W. 363. 

The evidence further showed without controversy that plaintiff wholly failed to 
render any sworn statement to the defendant insurance company of the knowledge and 



















































































ee 








ala aa SURE Se 























RSE 


pot 


Fai th eA Ti SFR TEI at ne 





Fire] Tedder v. Home Ins. Co. 305 


belief of the insured as to the time and origin of the fire, the interest of the insured 
or of others in the property, and of the several other matters required to be thus 
reported. 

yo Plaintiff sought to avoid the effect of these breaches by showing that defendant 
sent an authorized adjuster to the scene of the fire about 10 days after its occurrence, 
who, by his conduct and declarations, with knowledge of the breaches, treated the 
policy as valid, and thereby waived the breaches—the more particular insistence being 
that this adjuster, after a full examination and understanding of the case, estimated 
plaintiff’s loss, and offered to pay him a stated sum in settlement. 

This contention of plaintiff’s presented the only real issue in the trial of the 
case—the questions being (1) whether the adjuster in fact said or did anything, with 
the knowledge of the several invalidating breaches, which could amount to a waiver 
of them; and (2) if so, was the implied waiver avoided in any event by the written 
nonwaiver agreement made by plaintiff with the adjuster on the occasion of the first 
conversation between them relative to the loss? 

[2-4] The only evidence on these issues is found in the testimony of the plaintiff 
himself. It will be noted that, as soon as the adjuster was informed of the breaches 
of the iron safe clause, he told plaintiff that he could not go any further with the 
adjustment; and, in the same conversation, a few minutes later, in order to avoid 
the implication ot a waiver from his acts and declarations while pursuing his in- 
vestigation of the case, he entered into the nonwaiver agreement with plaintiff. 

That agreement was of the broadest character, and it was clearly sufficient, in 
accordance with its expressed intention to “permit an investigation of the claim and 
the determination of the amount of the loss or damage, * * * without prejudice to 
any rights or defenses which said [defendant] * * * might have.” And during the 
period, and within the scope, of its intended operation, it must be held as effective 
for that purpose. Ins. Co. v. Williams, 200 Ala. 681, 77 So. 159. Merely equivocal 
conduct will never permit an implication of waiver or surrender of rights in the face 
of an explicit contemporaneous denial of any intention so to do. And, indeed, without 
any nonwaiver agreement, the adjuster might have made any examination he deemed 
appropriate of the circumstances of the fire, the conduct of the insured, and the 
amount of the loss, without waiving breaches, even though they were known to him. 
Day v. Home Ins. Co., 177 Ala. 611, 58 So. 552, 40 L. R. A. (N. S.) 652. 

[5, 6] We deem it hardly necessary to remark that the evidence—plaintiff’s own 
testimony—shows conclusively that there was no fraud or duress of any sort practiced 
on plaintiff in procuring his signature to the nonwaiver agreement, and he must be 
bound by it according to its legal effect. The case of Penn. Fire Ins. Co. v. Draper, 
187 Ala. 103, 114, 65 So. 923, cited by counsel for appellant, involved a much narrower 
nonwaiver agreement, and also much broader acts indicative of waiver, as pointed out 
by Thomas, J., in Insurance Co. v. Williams, supra. It is not apt for authority here. 
However, the authorities are unanimous in holding that a nonwaiver agreement— 
“does not prevent a waiver by subsequent independent acts or statements of insurer 
through its adjuster or other agent having authority to act in the premises.” 26 
Corp. Jur. 406, § 519, and cases cited under note 58. 

[7] The evidence does not show any offer or promise by the adjuster to pay the 
loss, after the execution of the nonwaiver agreement; for, in view of plaintiff’s 
narrative of his interview with him on his second visit, the adjuster did no more 
than to state his estimate as to the amount of the loss, and to impliedly invite an 
offer from plaintiff on that basis. 

We think it is conclusively apparent that none of the inquiries or statements made 
by the adjuster during the first interview with plaintiff, relative to the fire, or the 
conduct of plaintiff, or for the ascertainment of the amount of the loss, can support 
the implication of a waiver of any of the breaches of the “iron safe clause.” 

The final inquiry, therefore, is, Was there any independent promise made by 
the adjuster, during that first continuous conversation of 30 minutes, to pay the 
policy loss, which amounted to a recognition of the validity of the policy, and there- 
fore to a waiver of the known breaches? And, if so, was such implied waiver 
revoked or avoided by the nonwaiver agreement entered into by the parties at the 
conclusion of that interview? 

[8] There is perhaps some confusion in the language of our cases with respect 
to what conduct on the part of an insurance adjuster, who has full knowledge thereof, 
will or may operate as a waiver of breaches of the policy, though all of them seem 
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to agree that treating the policy as valid, or as being still in force, will have that 
effect. Queen Ins. Co. v. Young, 86 Ala. 424, 430, 5 So. 116, 11 Am. St. Rep. 51; 
Homer Ins. Co. v. Allen, 119 Ala. 436, 24 So. 399; Id., 128 Ala. 451, 30 So. 537. 

{9] But manifestly there can be no implication of waiver unless the acts or 
declarations of the adjuster are inconsistent with a denial of the validity of the 
policy. Plaintiff relies on the statements, imputed by him to the adjuster, that “the 
company would treat him right, and would pay him what was due;” and further, 
that “the company would pay him the amount due on the policy.” 

[10] If it be conceded, for present purposes only, that these statements, standing 
alone, imported an’ unconditional promise to pay to plaintiff the amount of his loss, 
whatever that future adjustment might show it to be, and so constituted an implied 
recogniion of the policy as valid, notwithstanding plaintiff’s known breaches of the 
iron safe clause, yet we think they must be considered, along with the nonwaiver 
agreement, as part of a single conversation and transaction, and, so considered, 
the implication, otherwise permissible, is clearly rebutted. As said in Queen Ins. 
Co. v. Young, 86 Ala. 424, 432, 5 So. 116, 119 (11 Am. St. Rep. 51): 

“Tt may be that if the company, with knowledge of the forfeiture, had authorized 
an agent to adjust the loss, a liability and a promise to pay would ordinarily be im- 
plied; but the implication may be rebutted, either by the terms of the policy, or by 
an agreement reserving the question of liability.” 

Moreover, it has been soundly held that there may be a waiver of a waiver by a 
subsequent agreement of the parties, as in this case. 26 Corp. Jur. 393, § 505, citing 
Ins. Co. of Nor. Amer. v. Caruthers (Miss.) 16 So. 911. This is not to impugn the 
rule that a waiver once made cannot be withdrawn by the waiving party. But a joint 
agreement is a different matter. 

Upon the foregoing considerations, our conclusion is that there was no effectual 
waiver or breaches by the defendant’s adjuster, Cotter, nor by the defendant in any 
way; and it results that the general affirmative charge was properly given for the 
defendant. 

[11] Appellant’s brief invites a review of all the numerous rulings of the trial 
court on the pleadings. Such a labor would be useless, however, since under the 
principle of error without injury we would inevitably reach the result already 
announced. 

[12] One specific insistence is that the general affirmative charge was errone- 
ously given for defendant, for the reason that plaintiff’s replications 11 and 12, setting 
up a waiver of breaches by defendant, were supported by the evidence, and, on the 
other hand, none of defendant’s several rejoinders, setting up the nonwaiver agree- 
ment, were fully or conclusively proved. This contention cannot be sustained. The 
allegation in each of plaintiff’s replications, that the adjuster “treated the policy 
as valid and binding,” was denied by the general issue pleaded to them by. defendant, 
and the evidence, as we have pointed out, does not support that allegation. Moreover, 
defendant’s rejoinders 10 and 11 were substantially proved, without dispute, by the 
testimony of plaintiff. 

The real issues seem to have been correctly decided on their merits, and we 
find no prejudicial error to warrant a reversal of the judgment. 

Affirmed. 

Anderson, C. J., and Thomas and Bouldin, JJ., concur. 


SCOTTISH UNION & NATIONAL INS. CO v. PHOENIX TITLE & TRUST 
CO. (No. 2259.) 
(Supreme Court of Arizona. April 18, 1925.) 
235 Pacific Reporter 137. 

5. INSURANCE—WHAT WAS INCLUDED IN “NEW YORK STANDARD” 
Ao aang POLICY, WHEN ADOPTED BY STATE STATUTE, 
Under Civ. Code 1913, par. 3440, adopting “New York standard” form of fire 

insurance policy, the form of mortgagee rider which was filed pursuant to New York 

statute of 1901 is the form which became part of “New York standard” adopted by 
paragraph 3440, and any rider attached to policy contrary thereto is invalid. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 
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6. INSURANCE—POLICY CONTAINING ILLEGAL CLAUSE WILL BE EN- 
FORCED WITH SUCH CLAUSE STRICKEN. 


Since “New York standard” form of fire insurance policies were adopted by Civ. 
Code 1913, par. 3440, for express purpose of preventing insured from being deceived 
or over-reached by insurer, where insurer attaches a rider to a policy which is con- 
trary to “New York standard” form, the policy will be enforced as it stands, with 
forbidden clause stricken. 

(For other cases, see Insurance, Dec. Dig. § 146[4].) 


Appeal from Superior Court, Maricopa County; M. T. Phelps, Judge. : 

Action by the Phcenix Title & Trust Company, trustee, against the Scottish Union 
& National Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Armstrong, Lewis & Kramer, of Phcenx, for appellant. 

Kibbey, Benett,-Gust & Smith, of Phoenix, for appellee. 


Locxwoop, J. In August, 1917, Samuel E. Staggs and wife executed and de- 
livered to Phoenix Title & Trust Company hereinafter called plaintiff, their note for 
$1,500, secured by a mortgage on certain real estate, in which mortgage they agreed 
to keep the dwelling house on the land insured against fire, for. the benefit of plaintiff, 
in the sum of $1,200. On March 8, 1918, Staggs secured from Scottish Union & 
National Insurance Company, a corporation, hereinafter called defendant, an insur- 
ance policy in his favor, on said dwelling house, for $600, which carried a certain 
mortgagee rider in favor of plaintiff. Thereafter the title passed through various 
mesne conveyances to one George L. Billingsley, and the latter, on April 27, 1920, with- 
out the knowledge or consent of defendant, secured. an insurance policy of $3,000 
from the Farmers’ & Ranchers’ Mutual Fire Insurance Company, a corporation, on 
said house, payable only to Billingsley. 

December 22, 1920, the dwelling house was destroyed by fire. The loss, as 
adjusted, amounted to $1,200. Plaintiff demanded payment by defendant of the $600 
face of the policy, and the latter offered to pay only $200, contending that, by the 
terms of the policy and the mortgagee rider, its insurance was limited to that pro- 
portion of the total loss which its policy bore to the total amount of the insurance, or 
one-sixth of said loss. Suit was filed by plaintiff against defendant, and the former 
recovered judgment for the full $600, plus interest, penalty, and attorney’s fees, being 
a total of $980.90. The usual motion for a new trial was made and denied, and 
from the order denying, and the judgment defendant appeals. 


The entire appeal hinges on the interpretation of certain parts of the so-called 
mortgagee rider, as construed in the light of paragraph 3440, R. S. A. 1913. We 
quote the rider and said paragraph, so far as material in this case: 


“Loss or damage, if any, under this policy on buildings only, shall be payable to 
Pheenix Title & Trust Company, trustee, mortgagee (or trustee), as interest may 
appear. Subject to all the terms and conditions hereinafter set forth in this rider, 
this insurance, as to the interest of the mortgagee (or trustee) only therein, shall 
not be invalidated by any act or neglect of the mortgagor or owner of the within 
described property. * * * 

“Condition Four—In case of any other insurance upon the within described 
property this company shall not be liable under this policy for a greater proportion of 
any loss or damage sustained than the sum hereby insured bears to the whole amount 
of insurance on said property, issued to or held by any party or parties having an 
insurable interest therein, whether as owner, mortgagee, or othewise.” 

3440: “No fire insurance company shall issue any fire insurance policy covering 
any property or interest therein in this state other than on the form known as the 
‘New York standard’ as now or may hereafter be constituted. * * *” 

It is the contention of plaintiff that its right as mortgagee to recover the full face 
of the policy from defendant cannot be affected by any acts of the original insured, 
or his successors in interest, and that the rider as aforesaid does not change such 
rule, by reason of the provisions of paragraph 3440, supra. Defendant, while con- 
ceding that, in the absence of the following words in the rider: “Subject to all the 
terms and conditions hereinafter set forth in this rider”’—plaintiff’s contention would 
be true, under the rule laid down by this court in Germania Fire Insurance Co. v. 
Bally, 19 Ariz. 580, 173 P. 1052, 1 A. L. R. 488, claims that the insertion of these 
words is permissible under the law, and that their effect is to relieve it of the obliga- 
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tion of paying to plaintiff any more than a pro rata amount of the face of the policy, 
which would be, under the undisputed facts, only $200. 

Plaintiff's position is based on the theory that under paragraph 3440, supra, all 
fire insurance policies in Arizona must conform to what is known as the “New York 
standard” policy, including any riders thereon, and that any limitations or burdens not 
contained in such standard policy and approved riders are to be considered as surplus- 
age, and void at the option of the insured, and that the provision of the rider, sub- 
jecting the mortgagee to the pro rata clause, is not in conformity with the New York 
form, and is therefore void in that respect, but that the policy is otherwise in full force 
and effect. 

Defendant’s claim, that the provision in the rider above quoted is valid, is based 
on the following propositions : 

(1) Section 3440, supra, is void (a) because it delegates to the New York Legis- 
lature the power to make future policies binding on Arizona: and (b) because, even 
if the words “as now or may hereafter be constituted” can be stricken without render- 
ing the whole section invalid, the balance is void for uncertainty, since it does not set 
up either in substance or in form what is meant by the “New York standard,” and 
the same cannot be adopted by mere reference. 

(2) If paragraph 3440, or any part thereof, is constitutional, it does not apply to 
riders such as the one in question. 

(3) If it does apply to riders, plaintiff must either take the contract as written or 
not at all, since the Arizona law does not provide for the substitution of any different 
policy in the place of that made by the parties even though it may be an illegal one. 

[1, 2] Counsel for plaintiff concedes, and we think correctly, that the portion of 
paragraph 3440 adopting future changes to be made in the “New York standard” 
policy is unconstitutional, but does this necessarily invalidate the remainder of the 
paragraph? It is elementary that, if an unconstitutional provision can be eliminated, 
leaving a complete statute whose meaning and effect is not repugnant to the original 
law, the remainder of the act will stand. 36 Cyc. 976. It is plain this may be done 
with the paragraph in question, and the remainder thereof is not void merely because 
the words “as now or may hereafter be constituted” must be stricken. 

[3] But is that remainder void for uncertainty? There is nothing in the statute 
itself to show what the “New York standard” form is. Evidently the Legislature 
assumed it was something so well known that the courts take judicial notice thereof, 
just as they do of the common law, the Declaration of Independence, the American 
Mortality Tables, or the Emancipation Proclamation. The list of things covered by 
judicial notice is constantly expanding, and no exact limit can be placed thereon. In 
view of the fact that in 1886 the State of New York by statute adopted a certain form 
of insurance policy as the “standard fire insurance policy of New York”; that such 
form has been adopted by many other states, and often by express reference to the 
“New York standard” form; and that every legal text-writer on insurance refers to 
it as a well known and definite thing—we think the courts can well take judicial notice 
that there is in existence a form of insurance policy known as the “New York stand- 
ard” and just what that form is. 

But, even so, may the Legislature, by mere reference to something of which our 
courts take judicial notice, adopt that something as the approved law of our state, 
without setting it up either in substance or verbatim in the statutes? That this may 
be done where the reference is to one of our own statutes is undoubted. Clements v. 
Hall, 23 Ariz. 2-9, 201 P. 87. Counsel for defendant claims, however, that this can- 
not be done by reference to something not contained in our own laws, and cites Carroll 
v. Hartford Fire Ins. Co., 28 Idaho, 466, 154 P. 988; Anderson v. Manchester Fire 
Ins. Co., 59 Minn. 182, 60 N. W. 1095, 63 N. W. 241, 28 L. R. A. 609, 50 Am. St. 
Rep. 400; Phenix Ins. Co. v. Perkins, 19 S. D. 59, 101 N. W. 1110; Nalley v. Home 
Insurance Co., 250 Mo. 452, 157 S. W. 769, Ann. Cas. 1915A, 283; O’Neil v. Ameri- 
can Fire Ins. Co., 166 Pa. 72, 30 A. 943, 26 L. R. A. 715, 45 Am. St. Rep. 650. 

The last four cases cited are not in point, as they were all decided on an attempt 
by the Legislature to delegate to some state official the right to designate the form of 
policy to be used, although in most cases impliedly, and in the O’Neil and Nalley 
Cases expressly, the right of the Legislature to prescribe a standard form of policy is 
recognized. The Carroll Case, however, is unquestionably in point, and on a statute 


very similar to ours. The court, however, in rendering its decision, gave the follow- 
ing reasons: 





Fire] Scottish Union & Nat. Ins. Co. v. Pheenix Title & Trust Co. 309 


“Section 18 of article 3 of our Constitution prohibits the amendment of existing 
laws of this state by reference to their title, and commands that such sections as are 
amended be set forth at length in the new statute, and in view of this constitutional 
provision it would seem somewhat anomalous if the Legislature could nevertheless 
adopt the law of another state by reference, not to its title even, but to something 
still more indefinite, namely, ‘the New York standard, as now or may be hereafter 
constituted.’ ” : 


While the Idaho Supreme Court does not expressly so hold, yet its line of rea- 
soning necessarily would reach an opposite conclusion from that adopted by us in 
the Clements Case as to the adoption by reference of another statute of our own 
state. The only difference we can see between the adoption of a foreign and local 
statute by reference in another law is that it may be argued the courts take judicial 
notice of the latter and not of the former, but since, as we have before stated, we 
take judicial notice of what the “New York standard” is, we feel the following quota- 
tion from the Supreme Court of Georgia in Central of Georgia Railroad Co. v. State, 
104 Ga. 831, 31 S. E. 531, 42 L. R. A. 518, is more in harmony with the spirit of our 
decisions : 

“If this contention be correct, then a large body of our laws, many of which 
have been enforced for a century, are unconstitutional and void. * * * The act of 1784 
adopted the common law of England. * * * The Code of 1863 * * * went further 
than the original adopting act of 1784, and made parts of the civil and canon law of 
force in this state. By virtue of section 3945 of the present Code, ‘equity jurisprudence 
embraces the same matters of jurisdiction and modes of remedy in Georgia as was 
allowed and practiced in England.’ This was simply an adoption of such jurisdiction 
and modes by mere reference. The New York percentage table for calculating re- 
insurance, the American experience or actuaries’ tables of mortality, and Stern’s Cal- 
endar are thus adopted by acts codified in sections 2045, 2049, and 5169 of the Civil 
Code. * * * It is needless to multiply illustrations. The position is untenable and 
impracticable.” 


[4] In our own state, paragraph 5555, R. S. A. 1913, refers to a thing more in- 
definite and uncertain even than the “New York standard” insurance policy. Yet, 
although the “common law” therein adopted as part of our law was set forth only 
by reference, it will hardly be contended the statute is unconstitutional. Paragraph 
3440, supra, omitting the words “as now or may hereafter be constituted,” is not 
void, either because of uncertainty, or because it adopts the “New York standard” 
merely by reference. 


[5] The questidn then arises as to what was included in the “New York standard” 
policy when our Legislature adopted it in 1913. There can be no doubt, from the 
wording of paragraph 3440, that the Legislature intended to follow the rules adopted 
by the State of New York in all respects, so far as the form of policy was concerned. 
The whole history of fire insurance legislation shows a ceaseless struggle on the part 
of the companies to limit their liability, as expressed on the face of the policy, and 
as generally understood by the insured, through the use of changing conditions on 
the back of the policy, and in so-called “riders” attached thereto, frequently phrased 
in language whose legal meaning is unintelligible to even the well-educated man, 
and an equally determined effort by the different Legislatures to hold all contracts 
of fire insurance to fixed forms, so that, when their legal effect was once established, 
the insured could rely upon there being no new so-called “jokers” introduced into his 
policy, whether by rider or otherwise. The State of New York having, for obvious 
reasons, had more experience with fire insurance, and worked out a more complete 
scheme of remedial legislation than any other commonwealth, it was but natural many 
of the younger and smaller states, and among them Arizona, should have relied on 
its legislation as a trustworthy guide for them. 

_ The first standard policy was adopted in New York in 1886, and apparently the 
ingenuity of the companies was such that it was found necessary to impose new 
limitations on them in 1892, and periodically thereafter. It is the contention of de- 
fendant that it was not until 1917, if indeed then, that New York succeeded in dis- 
covering a method of limiting the use of such riders as the one herein, while plaintiff 
insists that purpose was accomplished in 1901. It must be conceded ‘that the New 
York act of 1917 shows plainly the Legislature realized there was still a weakness in 
the law in regard to riders, which was being taken advantage of by the companies; 
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but it seems to us the clause in controversy in this case is covered by the statute of 
1901. That act provided that: 

“The printed blank form of contract, * * * together with such provisions, agree- 
ments and conditions as may previous to the 3lst day of December, 1901, be filed, 
* * * shall be known and designated as the standard fire insurance policy of the State 
of New York.” 

In compliance therewith there was filed a form of rider identical with that 
construed in the Bally Case as a “mortgagee clause with full contribution.” In our 
opinion such form became a part of the “New York standard policy” adopted by 
our Legislature in 1913, and its legal effect could not be changed by any altered form 
of rider. Such legal effect, so far as is pertinent to the present action, was determined 
in the Bally Case. Therefore it was not permissible for the defendant to insert a 
clause which, in effect, provided that the taking out of increased insurance by the 
owner of the premises should alter the rights of the mortgagee to recover on the 
policy. 

[6] But it is argued, admitting it was illegal to use the rider, yet the parties did 
so, and the court will not make a new contract for them, differing from the one they 
adopted. Either it must be enforced as written, or it is wholly inoperative. The 
case of Hewins et al. v. London Assurance Corporation, 184 Mass. 177, 68 N. E. 62, 
fully sustains the position of defendant. We feel, however, that the case cited does 
not properly consider the purpose of the insurance codes. They were adopted for 
the express purpose of preventing the insured from being deceived or overreached by 
the insurer, and not to protect the peace and dignity of the state against the making 
of a contract contrary to its general public policy. Were it to be held that the effect 
of a condition contrary to the statute was to compel the insured to accept the condi- 
tion or waive the policy, the insurer would have accomplished exactly what the law 
forbids, viz., limited liability in a manner -prohibited by law. In our opinion, the 
true rule is that the policy is enforceable as it stands, with the forbidden clause struck 
out. Fidelity Phoenix Fire Ins. Co. v. School District et al., 70 Okl. 300, 174 P. 513; 
Heim v. American Alliance Ins. Co., 147 Minn. 283, 180 N. W. 225, 1022. 

For the foregoing reasons, the judgment appealed from is affirmed. 

McAlister, C. J., and Ross, J., concur. 


FIRST NATIONAL BANK OF DUBLIN et al. v. COLONIAL FIRE UNDER- 
WRITERS’ INS. CO. et al. (No. 4655.) 
(Supreme Court of Georgia. March 12, 1925.) 
127 Southeastern Reporter 455. ; 

7. INSURANCE—EFFECT OF ASSIGNMENT OF FIRE INSURANCE 
POLICIES WITH CONSENT OF INSURER STATED. 

Where policies of fire insurance were assigned by insured at time of his con 
veyance of land, effect of such transaction was as if, on assignment of policies te 
grantee with consent of insurer, new policies had been issued to latter on same 
terms as those contained in old policies. 

(For other cases, see Insurance, Dec. Dig. § 207[2].) 

8. INSURANCE—NEITHER ASSIGNOR OF INSURANCE POLICIES NOR 
HIS CREDITORS COULD HOLD INSURER LIABLE ON POLICIES. 
Where insured conveyed land and assigned fire insurance policies with consent 

of insurer, notwithstanding conveyance was fraudulent as to insured’s creditors, it 

was valid as between insured and his grantee, and after destruction of property 
neither insured nor his creditors could hold insurer liable. 

(For otlier cases, see Insurance, Dec. Dig. § 593[1].) 


10. INSURANCE—STATUTE RELATING TO TRANSFER OF FIRE IN- 
SURANCE POLICIES BY OPERATION OF LAW HELD INAPPLI- 
CABLE TO ASSIGNED POLICY. 

Civ. Code, 1910, Secs. 2487, 2488, providing that transfer of property or policy 
by operation of law will confer on assignee all rights of insured, are inapplicable, 
where policy was assigned by insured with insurer’s consent. 

(For other cases, see Insurance, Dec. Dig. § 593[1].) 


Error from Superior Court, Laurens County; E. T. Shurley, Presiding Judge. 
Action by the First National Bank of Dublin and others against the Colonial 
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Fire Underwriters’ Insurance Company and others. Judgment for defendants, and 
plaintiffs bring error. Affirmed. 

C. C. Crockett, of Dublin, for plaintiffs in error. 

J. E. Burch, of Dublin, and Smith, Hammond & Smith, of Atlanta, for 
defendants in error. 

Hines, J. 1. Where at the appearance term certain defendants to a petition, 
in which the plaintiffs sought the appointment of a receiver, injunction, and certain 
other alleged equitable relief, moved to dismiss the petition on the grounds (1) that 
they had not been legally served, and (2) because the court was without jurisdic- 
tion, as no substantial relief was prayed against any defendant residing in the county 
where the suit was brought, and also demurred on the ground, among others, 
that there was no equity in the petition, and where the court passed no order over- 
ruling said motion and demurrer, but after a hearing on March 17, 1923, at which 
these defendants urged the grounds of said motion and demurrer as reasons why 
such relief should not be granted, the court appointed a receiver and granted an 
injunction as prayed, to which judgment the defendants excepted pendente lite, on 
the grounds that it was contrary to law, and that the court erred (a) in not dis- 
missing the petition for want of equity, (b) in not declining to appoint a receiver, 
(c) in granting said injunction, and (d) in not dismissing the petition as to these 
defendants for want of proper and legal service, which exceptions pendente lite 
were duly certified May 12, 1923, and filed three days later, and where thereafter, 
on November 12, 1924, said cause came on for trial, when said defendants moved 
to dismiss the petition on the ground that there was no equity in it, which motion, 
after the plaintiffs had amended their petition, which amendment was by the court 
duly allowed, was sustained and the petition was dismissed, to which judgment of 
dismissal the plaintiffs excepted on the ground that it was contrary to law, and 
brought the same to this court for review, held: 

[1, 2] (a) Matters presented by motion to dismiss a petition, which are over- 
ruled on an application for the appointment of a receiver and the grant of an 
injunction, may be again urged at the proper time on demurrer to the petition, if 
they are pertinent as grounds of demurrer (National Bank v. Printup, 63 Ga. 570), 
and although a demurrer for want of equity may have been urged as cause against 
the appointment of a receiver and the grant of an injunction, and although the 
injunction may have been granted and the recéiver appointed, and that judgment 
may have been affirmed by this court, yet this does not preclude the defendant 
from insisting upon the demurrer in term, and does not estop the court in passing 
upon it (Old Hickory Distilling Co. v. Bleyer, 74 Ga. 201; Crovatt v. Baker, 130 
Ga. 507, 61 S. E. 127). 

[3] (b) The judgment of a trial court appointing a receiver or granting an 
injunction, when the same depends entirely upon a question of law, is, upon its 
afirmance by the Supreme Court, while not a final judgment in the case, a final 
adjudication of such question. City of Atlanta v. First Methodist Church, 83 Ga. 
448, 10 S. E. 231; Ingram v. Mercer University, 102 Ga. 226, 29 S. E. 273; Atlanta 
Trust, etc., Co. v. Nelms, 119 Ga. 630(1), 46 S. E. 851; Ga. Ry., etc, Co. v. 
Decatur, 153 Ga. 329, 111 S. E. 911. 

[4, 5] (c) A judgment, to be the basis of res adjudicata, must be final in its 
nature, and the order appointing a receiver and granting an injunction is wholly 
provisional, preliminary, preparatory, and looks to a future and final hearing more 
deliberate, solemn, and complete than the one resulting in such appointment and 
interlocutory injunction, and while contemplating what the result of that hearing 
may be, it by no means settles what it shall be. National Bank v. Printup, supra. 

[6] 2. J. D. Boney, Sr., being the owner of land with a dwelling thereon, on 
March 23, 1921, insured said dwelling by separate policies in the Colonial Fire Under- 
writers’ Insurance Company, the Phoenix Fire Insurance Company, and the Globe 
& Rutgers Fire Insurance Company. On April 1, 1922, he conveyed said land to 
W. M. Boney, and, with the consent of the insurers, assigned said policies to W. M. 
3oney; a written assignment being attached to each policy. Creditors of J. D. 
Boney, Sr., filed their petition against him and W. M. Boney, to cancel said con- 
veyance of land, on the ground that it was made by the grantor to delay, hinder, 
and defraud his creditors; such intention being known to the grantee. On October 
27, 1922, a decree was rendered canceling said deed. On November 23, 1922, said 
residence was totally destroyed by fire. On December 18, 1922, the plaintiffs, as 
judgment creditors of J. D. Boney, Sr., filed their equitable petition against J. D. 
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Boney, Sr., W. M. Boney, and the above insurers, in which they sought to enjoin 
the Boneys from collecting said insurance and the insurers from paying the same 
over to W. M. Boney, and in which they undertook to have said insurance applied 
to the payment of their judgments, on the grounds, first, that in equity and in good 
conscience it should be so applied, and, secondly, that the effect of said decree 
canceling said deed and putting the title back in J. D. Boney, Sr., was to confer 
n J. D. Boney, Sr., all the rights of the insured. On the call of the case for trial 
the above insurers moved to dismiss the petition, on the ground that it was without 
equity. The trial judge sustained the motion. Held: 

(a) Although the conveyance from J. D. Boney, Sr., to W. M. Boney was 
fraudulent, and therefore void as to the creditors of the former, it was nevertheless 
valid as between the ae and grantee. Tufts v. DuBignon, 61 Ga. 322; Parrott 
v. Baker, 82 Ga. 364,9 S 1068; McDowell v. McMurria, 107 Ga. 812, '33 md 
709, 73 Am. St. Rep. 155; “Biases v. es: 112 Ga. 648, 37 S. E. 878; St. Paul 
Ins. Co. v. Brunswick Co., 113 Ga. 786, 39 S. E. 483. 

[7] (b) The policies ‘of insurance oe out by J. D. Boney, Sr., having been 
assigned by him to W. M. Boney, with the assent of the companies, when the former 
conveyed the premises insured to W. M. Boney, the effect of the transaction was 
as if, upon the assignment of the policies to W. M. Boney with the assent of the 
insurers, new policies had been issued to the last named upon the same terms as 
those contained in the old policies. St. Paul Ins. Co. v. Brunswick Co., supra; 
Hughes v. Hartford Fire Ins. Co., 144 Ga. 740, 87 S. E. 1042; Finleyson v. Liverpool, 
etc., Ins. Co., 16 Ga. App. 51, 84 S. E 311. 

[8, 9] (c) In the circumstances, neither J. D. Boney, Sr., nor his creditors 
could hold the insurers liable; it being well settled that creditors cannot reach by 
garnishment assets which their debtor could not recover from the garnishee. Bates 
v. Forsyth, 69 Ga. 365(1b) ; Tim v. Franklin, 87 Ga. 93, 13 S. E. 259; St. Paul Ins. 
Co. v. Brunswick Co., supra. It follows that the same rule is applicable when the 
proceeding to reach such assets is in the nature of an equitable garnishment. 

[10] (d) The principle embodied in section 2488 of the Civil Code is not ap- 
plicable under the facts of this case. That section is not of statutory origin. It 
first appeared in section 2761 of the Code of 1861. It is a codification of a principle 
of the general law of insurance in force at the time of the adoption of our first 
Code. 27 C. J., § 336; Georgia Fire Ass’n v. Borchardt, 123 Ga. 181, 51 S. E. 
429, 3 Ann. Cas. 472. ‘Section 2488 of the present Code, ‘like section 2487, refers 
to a transfer of the property or policy by operation of law, or under an order of 
court, after loss has occurred. 

3. Applying the principles above announced the trial judge did not err in 
dismissing the petition for lack of equity. 

Judgment affirmed. 

All the Justices concur. 





AKERS v. FARMERS’ ALLIANCE INS. CO. (No. 25587). 
(Supreme Court of Kansas, April 11, 1925.) 

(Syllabus by the Court.) 

234 Pacific Reporter 956 
INSURANCE—POLICY RENDERED VOID BY MORTGAGE ON PER- 
ya PROPERTY CONTRARY TO BY-LAW CONTAINED IN 


A mutual fire insurance company issued a policy, covering personal property 
which was subject to chattel mortgage. The written application for insurance con- 
tained no questions and answers, and made no reference to the subject of incum- 
brance on the property. When the application was made, nothing was said by the 
company’s solicitor or by the applicant about incumbrance on the property. When 
issued, the policy was delivered to the solicitor for the insured, who did not call for 
it or read it until after the property had been destroyed by fire. A statute authorizes 
mutual fire insurance companies to adopt by-laws, provides that a copy of the by-laws 
shall be attached to each policy, and provides that the by-laws shall form part of 
the contract between insurer and insured. The policy was in due form, and attached 
to it was a by-law of the company providing that, in the absence ‘of agreement 
indorsed on the policy, it should be void if the subject of insurance were persona! 
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property incumbered by mortgage. ‘No such agreement was indorsed on the policy. 
Held, the policy was void. 


(For other cases, see Insurance, Dec. Dig. § 283[2].) 

Appeal from District Court, Linn County; Edward C. Gates, Judge. 

Action by Floyd Akers against the Farmers’ Alliance Insurance Company. From 
a judgment for plaintiff, defendant appeals. Reversed and remanded, with direction. 

Stephen H. Allen, Otis S. Allen, and George S. Allen, all of Topeka, for 
appellant. 

“ John A. Hall, of Pleasanton, and W. W. Edeburn, of Mound City, for appellee. 

Burcu, J. The action was one to recover on a fire insurance policy covering 
stacked grain which burned. Plaintiff prevailed, and defendant appeals. 

The company is a mutual fire insurance company, organized and operating pur- 
suant to statute which authorizes adoption of by-laws (R. S. 40—436), a printed copy 
of which must be attached to each policy, and which form part of the contract 
between insurer and insured (R. S. 40—441). A*by-law of the company provides 
that, in the absence of agreement indorsed on the policy, the policy shall be void, 
if the subject of insurance be personal property incumbered by chattel mortgage. 
Plaintiff's written application for insurance contained no question and answers, and 
made no reference to interest of the insured in the property or incumbrance upon 
it. When the application was made, nothing -was said by the company’s solicitor 
or the applicant about title or incumbrance. When the policy was issued, it was 
delivered to the solicitor for the insured. The insured did not call for the policy 
or read it until after the fire. The property was covered by chattel mortgage, and 
no agreement to insure it was indorsed in the policy. The court reformed the 
policy by striking out the by-law, and the insured recovered on the reformed instru- 
ment. There was evidence the insured was mentally subnormal, but he seems to 
have had wit enough to rent land, to plant and harvest grain, to borrow money by 
means of chattel mortgage on the crop, and to insure the crop 

In the case of Humble v. Insurance Co., 85 Kan. 140, 16 P. 472, Ann. Cas. 
1912D, 630, a referee found in favor of the insurance company. The district court 
granted Humble a new trial, and the insurance company appealed. The application 
for insurance was oral, nothing was inquired or said about incumbrances, and the 
policy was issued containing the standard provision relating to incumbrances. The 
subject of insurance was incumbered by chattel mortgage. The syllabus reads: 

“Where a policy, containing a clause prohibiting incumbrances, is issued on an 
oral application and no inquiries are made as to mortgages or incumbrances on the 
property, and no representations in regard to the incumbrances are made, and the 
insured does not intentionally conceal the facts, and is not guilty of any misleading 
conduct the existence of a mortgage on the property will not invalidate the policy 
nor prevent a recovery from the insurer.” Par. 5 

The judgment of the district court granting a new trial was affirmed, the case 
was retried, Humble recovered, and the insurance company again appealed. Humble 
v. Insurance Co., 91 Kan. 307, 137 P., 980. The judgment of the district court was 
again affirmed. A rehearing was granted, and a majority of the court, adhering to 
the judgment of affirmance, concurred in a brief opinion’ which follows: 

“On rehearing it is earnestly insisted that the property insuted was already in- 
cumbered, and that on this account upon principle and by the weight of authority 
the plain terms of the policy—standard form—relieve the company from liability. 
The majority of the court, however, are of the opinion that until the Legislature 
shall prescribe the terms and effect of a policy, the insured who is asked [nothing], 
and who answers nothing respecting incumbrances on the property, and who pays 
his money in the belief that he is procuring insurance, should not be held bound by 
the incumbrance clause.” Humble v. Insurance Co., 92 Kan. 486, 141 P. 243. 

The decision is not controlling in the present case, but it may be noted that it is 
contrary to the clear weight of authority. 26 C. J. 184. Another list of cases may 
be found in 28 A. L. R. 808, and following pages. Neither Corpus Juris nor the 
A. L. R. note disclosed fully and correctly the state of the law on the subject; a 
scientific treatment of which would account for and narrow the ground of difference 
in judicial opinion. 

The present case is not one in which the terms of the application and the policy 
differed through fault of the company from those agreed on by the insured and 
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the company’s solicitor when the application was made. The negotiations did not 
extend to the subject of incumbrance on the property. Likewise the case is not 
one involving misrepresentation, concealment, or nondisclosure on the part of the 
insured. The subject of incumbrance on the property was withdrawn from the 
category of inducement to contract, and was made one of policy provision. Mortgaged 
chattels are not insured unless the policy bears an indorsement bringing them within 
the scope of the contract. Also, the case is not one in which the policy was issued 
after the company had information that the property was mortgaged, and record of 
the mortgage did not afford constructive notice. The company was insuring the 
grain, not buying it, and was not among those who, on account of the registration 
statute, must search the records. R. S. 58—301. 

Without any statute on the subject, the company was not forbidden to insert 
in the policy ordinary provisions common to such instruments, although not embraced 
in the application. Blunt v. Fidelity & Casualty Co., 145 Cal. 268, 270, 78 P. 729, 
67 L. R. A. 793, 104 Am. St. Rep. 34. The insured was bound to know the policy 
would be in the form usually issued by the company. Insurance Co. v. Darrin, 80 
Kan. 578, 582, 103 P. 87. This rule has a special application to policies issued by 
mutual companies to members. It is not expected the application will contain all 
the terms and conditions of the policy to be issued. Commonwealth, etc., Ins. Co. 
v. Knabe Co., 171 Mass, 265, 270, 50 N. E. 516. The fact, that the application is 
brief and contains no reference to essential matters, shows it was not intended to 
be a full exposition of the contract. Ginners’ Mut. Underwriters, Ass’n v. Fisher 
(Tex. Civ. App.) 222 S. W. 285, 287. Members of mutual fire insurance companies 
are presumed to have knowledge of the company’s by-laws affecting validity of 
policies issued (Wilson v. Union Mutual Fire Ins. Co., 77 Vt. 28, 58 A. 799), and of 
the conditions of insurance as determined by the by-laws (Goldberg v. Seneca, Sigel 
& Rudolph M. F. Ins. Co., 170 Wis. 116, 174 N. W. 558). When the charter of a 
mutual company contains a provision limiting risks to instances in which the insured 
has unincumbered fee-simple title to the buildings insured, and the charter is made 
a part of the contract of insurance, members are not permitted to plead ignorance 
of the provision (Ill. Mutual Fire Insurance Co. v. Marseilles Manufacturing Co., 
1 Gilman [6 IIll.] 236), and in all cases in which a mutual company is authorized to 
make by-laws which become a part of the contract of insurance, the by-laws are as 
binding as the policy itself. Douville v. Farmers’ Mut. Fire Ins. Co., 113 Mich. 
158, 71 N. W. 517; Sweet v. Antelope County Farmers’ Mutual Ins. Co., 91 Neb. 
561, 136 N. W. 347; Brenn v. Insurance Co., 103 Kan. 517, 175 P. 383. 

In the case of Van Buren v. St. Joseph Co. Village Fire Ins. Co., 28 Mich. 
398, the policy embraced the by-laws of the association, which provided the policy 
should be void if the property insured were mortgaged for more than half its value. 
The written application, also made a part of the policy, contained no questions or 
answers relating to value of the property or incumbrances upon it. Justice Christiancy, 
delivering the opinion of the court, said: 

“Under the charter and by-laws of this company, of which the plaintiff, with 
all others insuring in it, became a member, and to which he and they assented as 
the law of their association and a fundamental principle of the contract of insur- 
ance, it was unnecessary for the company to enter upon this inquiry. Every one 
applying for and receiving insurance was himself, by this fundamental article of his 
own agreement, bound to know whether the property he was getting insured was 
mortgaged to more than half its value, etc., and that if so mortgaged he had no 
right to have it insured in the company, and solemnly pledged himself that it should 
not be, and that the insurance would be void, and could not be held valid, without 
allowing him, in violation of his agreement with them, to commit a legal fraud 
upon his associates, by compelling them to assume a risk in his behalf which he, 
as a condition of membership, and by the act of becoming a member, had agreed 
they should not assume. He was bound to know that the obligation of ascertaining 
whether the property was thus mortgaged did not rest upon the company, but 
that he must decide it for himself at his own peril (at least unless he informed them 
of the exact amount of the incumbrances, and of his own estimate of the value, and 
ie to determine its value, and they should do so for themselves.)” Pages 

The doctrine of the Michigan case must be accepted as sound,.or the statute 
relating to fire insurance by mutual companies amounts to nothing. It is true that, 
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when the application was ‘signed, the applicant was not a member of the company, 

and the application made no reference to the by-laws. (See Broady v. Fire Asso- 

ciation, 94 Kan. 245, 146 P. 343.) The applicant cannot, however, accept and enforce 
the policy free from the law governing its issuance or “keep the policy and avoid 

the by-laws.” Smith v. Insurance Co., 82 Kan. 697, 703, 109 P. 390. 

The statute relating to by-laws of mutual insurance companies authorizes such 
by-laws as the directors may adopt, not in conflict with the Constitution or laws 
of the state. R. S. 40-436. It may be assumed such by-laws must be reasonable, 
and pertinent to the company’s business. The by-laws under consideration is of that 
character. It adopts the incumbrance provision of standard-form policies. The 
statute provides not merely that by-laws shall be attached to every policy issued, 
but that the by-laws “shall became a part of the contract between the insurer and 
the insured.” R. S. 40—441. The result is that, by authorizing by-laws, requiring 
them to be attached to each policy issued, and making them part of the contract 
of insurance, the Legislature has done just ‘what was suggested in the Humble Case. 
For all purposes of the law, the Legislature has prescribed the terms and effect of 
mutual fire insurance policies. In this instance, the contract contained the staple 
incumbrance provision and, notwithstanding the fact the insured was asked nothing 
und said nothing about a chattel mortgage on his grain when he applied for insurance, 
he is bound by his contract. 

The judgment of the district court is reversed, and the cause is remanded, with 
direction to enter judgment for defendant. 

All the Justices concurring. 
PLOTNER v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. 
(No. 25586.) 

(Supreme Court of Kansas. April 11, 1925.) 
(Syllabus by the Court.) 
234 Pacific Reporter 959. 

1. INSURANCE—FORM OF NOTICE OF CANCELLATION OF POLICY 
NOT MATERIAL, IF IT GIVES DEFINITE NOTICE OF CANCEL- 
LATION. 

When a fire insurance policy provides that the insurer may cancel it upon five 
days’ notice, the form of the notice is not material, but it is important that it be in 
such form that the insured is given definitely to understand that the policy is 
canceled. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 


2. APPEAL AND ERROR—FINDING OF TRIAL COURT THAT POLICY 
WAS NOT CANCELED, BASED ON CONFLICTING EVIDENCE, NOT 
DISTURBED ON APPEAL. 

In the payment of a partial loss on a fire insurance policy, the draft contained 

a statement, “and said policy is hereby canceled and surrendered.” This draft was 

indorsed by the insured. The evidence was controverted as to whether the insured’s 

attention was specifically called to that wording of the draft. Held, a finding of the 
trial court that the policy was not canceled will not be disturbed. 
(For other cases, see Appeal and Error, Dec. Dig. § 1011[1].) 


3. INSURANCE—INACCURATE STATEMENTS BY INSURED AS TO 
OWNERSHIP OF PROPERTY HELD NOT TO RENDER POLICY 
VOID. 

In an application for a fire insurance policy, the insured represented that he was 
the sole owner of the real property upon which were the insured buildings, and at 
the time of a partial loss a similar statement was made in the proof of loss. The 
insured was in fact the owner of an undivided three-fourths of the property; a 
minor child owning the other one-fourth, which the insured was negotiating to 
buy, and which he did buy soon thereafter by proper proceedings in probate court, 
and at the time of the loss in this case was the sole owner of the property. There 
was no indication that the insured was endeavoring to take unfair advantage by 
reason of the inaccurate statement of ownership in the application and first proof 
of loss. Held, that the inaccurate statements did not constitute such fraud to the 
injury of the insurance company as to render the policy void. 


(For other cases, see Insurance, Dec. Dig. §§ 282[2], 553[1].) 
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Appeal from District Court, Wilson County; Shelby C. Brown, Judge. 

Action by F. L. Plotner against the National Fire Insurance Company of 
Hartford, Conn. From a judgment for plaintiff, defendant appeals. Affirmed. 

Bennett R. Wheeler, S. M. Brewster, John L. Hunt, and V. V. Scholes, all of 
Topeka, for appellant. 

J. L. Stryker and D, J. Sheedy, both of Fredonia, for appellee. 

Harvey, J. This is an action on a fire insurance policy. It was tried to the 
court, who made findings of fact and conclusions of law and rendered judgment 
for plaintiff. The defendant has appealed. 

On February 21, 1920, plaintiff made written application to defendant through 
its soliciting agent, C. N. Converse, for $2,000 insurance on his house and $1,000 on 
his barn, situated on certain described farm land, and the policy was duly issued. 
It contained a mortgage clause in favor of Wilder S. Metcalf, mortgagee. On 
May 11, 1920, the house was destroyed by fire. The plaintiff made proof of loss, 
and a — paid the sum by draft reading as follows: 

“D 676. 

“Western Department National Fire Insurance Co. of Hartford, Conn. 

“Claim No. 4272. Draft No. 18858. 

“Chicago, Ill, June 16, 1920. 

“Upon acceptance of this draft at sight as per margin the First National Bank 
of Chicago, Ill, will pay to the order of F. L. Plotner and Wilder S. Metcalf 
$2,000.00, two thousand and no/100 dollars, which payment, as evidenced by proper 
indorsement hereon, is to be accepted in full satisfaction of all claims and demands 
for loss and damage of May 11th, 1920, under policy 200051 issued at Altoona, 
Kansas, agency and said policy is hereby canceled and surrendered Canceled in 


said amount. 
“TSigned] F. E. Heald, Loss Supt.” 

On May 14, 1921, the barn was struck by lightning and burned and plaintiff 
notified defendant through its resident agent. Defendant denied liability, claiming 
to have canceled the policy at the time of paying the loss on the residence. Hence 
this action was brought for the loss on the barn. 

The petition contained the usual allegations for such an action and had a copy 
= the policy attached.’ The answer averred that the policy contained the following 
clause : 

“This policy shall be canceled at any time at the request of the insured, in which 
case the company shall, upon demand and surrender of this policy, refund the excess 
of paid premium above the customary short rates for the expired time. This policy 
may be canceled at any time by the company by giving to the insured a five days’ 
written notice of cancellation with or without tender of the excess of paid premium 
above the pro rata premium for the expired time, which excess, if not tendered, 
shall be refunded on demand and surrender of this policy.” 

And that upon payment for the loss of the house it notified plaintiff both in 
writing by the draft above set out and orally through its agent, C. N. Converse, 
that the policy was canceled, and by reason thereof the policy became canceled June 
23, 1920, five days after the delivery of the draft. 

As a further defense it is averred that the policy contained the following clause: 

“* * * And if any false statements are made in said application, or otherwise, 
that shall deceive the company to its injury; * * * or in case any change shall 
take place in title or interest or possession (except by succession by reason of the 
death of the insured) of the property herein named; or if the insured shall not be 
the sole and unconditional owner in fee of said property; * * * then in each and 
every one of the above cases this policy shall be null and void.” 

The application stated in effect that the insured was the owner in fee under a 
general warranty deed of the real property upon which the buildings were situated. 
The proof of loss for the house contained this statement: * 

“The property insured on which loss is claimed belonged at the time of said 
loss exclusively to F. L. Plotner, whose title to the real estate is fee simple.” 

And it was averred that these statements in the application and proof of loss 
were false, in that the insured was not the sole owner in fee of the property, but, 
on the contrary, was the owner of an undivided three-fourths thereof; “said false 
statements and each of them deceived this defendant to its injury.” 

Defendant further averred that by reason of the false statements above men- 
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tioned it was induced to make the payment of $2,000 for the loss of the house, 
and by cross-petition sought to recover that sum. The reply put in issue was several 
lefenses. At the conclusion of the evidence the court made findings of fact as 
follows: 

“First. That the defendant, the National Fire Insurance Company, is, and at all 
of the times mentioned in the petition herein was, a corporation as alleged in said 
petition and duly authorized to transact the business of fire insurance in the state ot 
Kansas. F 

“Second. On the 21st day of February, 1920, Charles N. Converse of Altoona, 
Kan., was the duly authorized agent of defendant to receive applications for insur- 
ance on the buildings referred to in plaintiff’s petition. The said Charles N. 
Converse was said duly authorized agent at the time of the issuance of the policy 
sued on herein, and was such agent at the time of the loss of the residence on 
said premises and at the time of the loss of said barn on said premises, and was such 
agent at all the times mentioned in said petition. 

“Third. On the 21st day of February, 1920, the plaintiff, F. L. Plotner, made 
application to the defendant company through and by. their agent, Charles N. 
Converse, for a policy of insurance on his one and one-half shingle roof frame build- 
ing, and also on barn and sheds situated o nthe northwest quarter of section 27, 
township 30, range 17, Wilson county, Kan. On the said 21st day of February, 1920, 
pursuant to said application so made, the said defendant issued policy No. 200051 on 
the buildings above referred to in consideration of the sum of $64.50, for which a 
note for said sum was executed and delivered to said company by the plaintiff and 
was afterwards duly paid. 

“Fourth. The said policy above referred to provided for insurance for loss by 
fire and lightning on said dwelling house in the sum of $2,000, and on said barn in 
the sum of $1,000. 

“Fifth. On the: 11th day of May, 1920, the dwelling house described in said 
policy was destroyed by fire, and said loss was paid by the defendant to the plaintiff 
in full on the 16th day of June, 1920, by draft No. 18858 on the First National Bank 
of Chicago, Ill. Said draft had written by typewriter and printing the following 
words: ‘And said policy is hereby canceled and surrendered.’ It also had upon 
its face the following words: ‘Canceled in said amount’—stricken out. The last- 
mentioned words, ‘and said policy is hereby canceled and surrendered, and the 
words, ‘Canceled in said amount,’ stricken out, constitute all the written notice ever 
given to the plaintiff pertaining to the cancellation of said policy. The plaintiff and 
Wilder S. Metcalf, who had a mortgage clause in said policy, cashed said draft and 
received the money thereon. 

“Sixth. Some time during the month of May, 1921, the barn described in said 
policy was struck by lightning and burned; the same being a total loss. 

“Seventh. Soon after the destruction of said barn the plaintiff notified the said 
Charles N. Converse, agent for the defendant company, of the loss of said barn by 
telephone, and also in writing, thereupon the said agent notified the defendant com- 
pany of said loss. Afterwards said agent notified the plaintiff that the company 
owed him nothing, that the policy had been canceled. 

_ “Eighth. In the conversation between the plaintiff and the agent, Charles N. 
Converse, just before the application was filled out, the plaintiff stated to the said 
agent that he was the owner of the premises, but that there was an heir with whom 
he would have to settle. Notwithstanding this statement, the said agent of the com- 
pany filled out said application in his own handwriting, stating therein that the plain- 
tiff was the owner of said premises, which application was duly signed by the plaintiff, 
and upon said application and statements made therein said policy of insurance hereto- 
iore referred to was issued to the plaintiff by the defendant company. In connection 
with the above as to whether or not the plaintiff made a statement to the said agent 
in regard to there being an heir Mr. Converse, the agent, on cross-examination tes- 
tified as follows: 

‘ + ‘Q. And did he tell you in that conversation that his wife had passed away? 
A. Yes, sir. 

““Q. Did he tell you that there were other heirs interested in the property? No, sir. 

““Q. Did he tell you the wife left a child? A. He told me that had one child; 
1 supposed it was his as well as hers at that time. 

““Q. You supposed it? A. At that time it wasn’t material to me.’ 










































































# 
: 


318 The Insurance Law Journal, Vol. 65. [Aug., 1925 


“Ninth. At the time of the making of said application by said plaintiff and when 
the said policy was issued by the defendant, the heir referred to in finding No. 8 
owned a one-fourth interest in said property. 

“Tenth. At the time of the loss of said barn by fire the plaintiff was the owner 
in fee simple of the entire premises, and the said barn was not covered by any other 
insurance. 

“Eleventh. The plaintiff at all times retained the possession of the policy and 
continues to retain the same. 

“Twelfth. The defendant company never returned any unearned premium upon 
said policy to the said plaintiff, F. L. Plotner, nor ever offered to return any of said 
premium, and the said plaintiff never made any demand upon the defendant company 
for return of premium prior to the destruction of the barn upon said premises on 
May 14, 1921.” 

And the following conclusions of law: 

“First. The defendant cannot recover on its cross-petition herein. 

“Second. The policy sued on here was in full force and effect at the time the 
barn was destroyed by fire, and plaintiff should recover in the sum prayed for in his 
petition.” 

[2] Appellant first contends that the policy was canceled because of the wording 
of the draft used in paying the loss upon the house. We find but few cases bearing 
upon this particular form of notice of cancellation. This was before the court in 
Grant Lumber Co. v. North River Ins. Co. of N. Y. (D. C.) 253 F. 83, where a 
similar statement of cancellation was in the draft and in a reecipt signed by the 
insured at the time the draft was delivered. The court held this insufficient to effect 
a cancellation, and in the opinion said: 

“It.is also thought that defendant failed to give the requisite notice. Granted 
that no particular form of notice is required, still it must be shown either that the 
insured has actual knowledge of the insurer’s intention to cancel, or that such inten- 
tion has been so expressed as to give notice to the ordinary man, in the exercise of 
ordinary care. As already stated, the plaintiff did not have actual knowledge, and 
under the circumstances it cannot be charged with carelessness in failing to take 
notice. The carelessness was upon the part of the defendant in employing means 
better suited to conceal than to reveal its intent. It would have been a very simple 
thing for it to give a plain, unequivocal, direct notice of its desire to cancel. It had 
a form of ‘draft’ and of a ‘receipt,’ and, presumably, it had a form of notice. Instead 
of giving such notice, what did it do? It first agreed with the plaintiff upon the 
amount of the loss, and, it is to be presumed, directly or indirectly promised to make 
settlement accordingly. So far as appears, there was no suggestion or intimation 
that it intended to cancel the policy. In due time it caused its agent to transmit, not 
a notice, but a draft and a receipt, inclosed with a letter expressly notifying the 
plaintiff of the cancellation of another policy, but with no suggestion of a purpose 
to cancel the policy in suit. With this letter before him, impliedly representing that 
but one policy was to be canceled, the plaintiff’s manager turned to the formal papers, 
upon which the defendant now relies as constituting notice or contract. Upon its 
face he saw that one of the papers was labeled ‘draft,’ and generally it had that 
appearance. It was for the correct amount, appropriately referred to the loss, and 
named the plaintiff as payee. It is submitted that in the ordinary transaction of 
business, not once in a hundred times does the ordinary business man carefully read 
a check or draft in full. It is sufficient that it appears to be a check or draft, and 
that he has knowledge of the amount and the names of the payee and maker.” Page 88 

Appellant attempts to distinguish this case from the one before us on the ground 
that in the cited case there was no direct evidence that the wording of the draft 
or receipt was called to the attention of the insured, while here the local agent tes- 
tified that he did call the insured’s attention to it, though that was controverted by 
the insured. 

In Lutge v. Dubuque Fire, etc., Ins. Co., 40 Cal. App. 658, 181 P. 235, there was 
a small fire on the premises insured, and the company settled the claim therefor by 
paying $18. Later there was a total loss of the premises. The defendant claimed 
that, upon making the payment of the $18 loss, the policy was canceled by attaching 
to the draft sent to plaintiff a receipt which contained the statement just above where 
plaintiff placed his signature, “said policy is hereby surrendered for cancellation,” 
and that the insured by signing the receipt consented to the cancellation of the policy. 
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In that case there was evidence of the insurance broker that he specifically called 
plaintiff’s attention to the fact that the insurance policy was canceled, and that the 
plaintiff replied that he did not care. This was denied by the insured. The lower 
court found in favor of the insured, and upon appeal it was held that there was 
sufficient evidence to sustain the finding of the court. 

[1] The method of attempting to cancel the policy in this case has the obvious 
aspect of an endeavor to cancel the policy without the insured being aware of it. The 
plaintiff in this case had sustained a loss of his house insured for $2,000. The draft 
was payable to him and to the mortgagee, was to the amount of $2,000 which was 
then due insured, and specifically recited to be “in full satisfaction of all claims and 
demands for loss and damages of May 11, 1920,” which was the day the house 
burned. This was not an instrument delivered to plaintiff for him to retain or to 
retain a copy of it, but it was one which he was simply to indorse and turn over to 
the mortgagee, which he did. Before a cancellation appearing in that kind of an 
instrument should be held effective, it should be made clear that the insured’s attention 
was called to it, and that he knew and understood his policy was being cancelled. 
The burden of establishing that is, of course, upon the party claiming cancellation, and 
upon this point the evidence was controverted, and the findings and conclusion of the 
trial court thereon will not be disturbed. 

[3] Appellant contends that the policy should be held void and that it should 
recover the $2,000 paid for the loss of the house, because of the false statement in the 
application for the policy and the proof of loss, to the effect that the insured was the 
sole owner in fee of the property, when in fact he was the owner of only an undivided 
three-fourths interest therein, which false statements deceived appellant to its injury. 
The evidence discloses the condition of the title came about in this manner: When the 
land was purchased, about two years before the policy of insurance was written, the 
title was taken in the name of the insured and his wife. They had one child, a minor. 
The wife died intestate, which left the ownership three-fourths in the insured and one- 
fourth in the minor. A guardian was appointed for the minor, and by proper pro- 
ceedings in probate court the interest of the minor was sold to the insured. This was 
consummated in July, 1920. The insured testified that when the agent of defendant 
solicited him for insurance he was asked something about the property and told the 
agent in substance that he owned the property, but there was a child he would have to 
settle with, and the agent replied that he would fix that all right. The agent’s testi- 
mony disclosed that he did not regard the child’s interest as of any importance under 
the circumstances. The agent did fix it in writing up the application by stating the 
insured to be the sole owner, and either the same or another agent of the defendant 
wrote a similar statement in the proof of loss. Of course, the amount of that loss 
had to go to the mortgagee in any event. While defendant contends the statements 
were false, there is no real indication of fraudulent intent. It is not contended that 
the properties were overinsured, nor is it intimated that the insured was responsible 
in any manner for the loss in either instance. Hence, if defendant were deceived at 
all, which may well be doubted, it seems clear it was not deceived to its injury. 

Provisions of the kind under consideration are intended to protect insurance com- 
panies from paying losses to those who have in fact not sustained them, who really 
have nothing at hazard, and whose interest therefore is that the event insured against 
should happen. Note, L. R. A. 1918E, 375. See, also, Hankins v. Insurance Co., 96 
Kan. 706, 153 P. 491, L. R. A. 1918E, 373, Ann. Cas. 1918C, 135. In Eisman v. Fire 
Insurance Co., 115 Kan. 80, 221 P. 1116, the building owned by the insured was upon 
leased ground. The policy contained a clause that it should be void, “if the subject 
of insurance be a building on ground not owned by the insured in fee simple.” There 
was evidence that the insured told the soliciting agent of the insurance company that 
he did not own the ground on which the house stood, and the agent replied that was 
all right. A loss occurred, and the insurance company was held liable. See, also, 
Insurance Co. v. Davis, 6 Kan. App. 268, 51 P. 60. We conclude that the policy was 
not void, for the reason urged. 

The judgment of the court below is affirmed. 

All the Justices concurring. 


. 



















































































































































. 
i 
2 
%B 











sg Pia ne te pease 















aay 


gisele ta ole 


The Insurance Law Journal, Vol. 65. [Aug., 1925 


SPILLANE vy. YARMALOWICZ. 
(Supreme Judicial Court of Massachusetts. Plymouth. April 19, 1925.) 
147 Northeastern Reporter 571. 
1. INSURANCE—COVENANT TO INSURE DOES NOT RUN WITH LAND. 
(For other cases, see Insurance, Dec. Dig. § 104.) 


2. INSURANCE—GRANTEE OF EQUITY OF REDEMPTION, NOT ASSUM- 
ING MORTGAGE, NOT BOUND BY COVENANT TO INSURE. 
Grantee of equity of redemption, who does not assume mortgage, is not bound by 
its terms, nor covenant therein, to insure for benefit of mortgage. 
(For other cases, see Insurance, Dec. Dig. § 104.) 


3. INSURANCE—PROMISE BY TRANSFEREE OF EQUITY OF REDEMP- 
TION TO INSURE FOR BENEFIT OF MORTGAGEE HELD NOT SUP- 
PORTED BY SUFFICIENT CONSIDERATION. 

Promise by transferee of equity of redemption, who had not assumed mortgage, to 
insure for benefit of mortgagee, though made when mortgage debt was overdue, but 
not pursuant to agreement to forbear foreclosure, or to extend time of payment, held 
unsupported by sufficient consideration. 

(For other cases, see Insurance, Dec. Dig. § 104.) 


4, INSURANCE—AGREEMENT TO FORBEAR FORECLOSURE, AND 
ACTUAL FORBEARANCE, ARE SUFFICIENT CONSIDERATION FOR 
PROMISE TO INSURE FOR BENEFIT OF MORTGAGEE. 

Agreement to forbear foreclosure, and actual forbearance under such agreement, 
are sufficient consideration to support promise to insure for benefit of mortgagee. 
(For other cases, see Insurance, Dec. Dig. § 104.) 


Appeal from Superior Court, Plymouth County; F. J. Macleod, Judge. 

Suit by James J. Spillane against John Yarmalowicz. From a decree of dismissal, 
plaintiff appeals. Decree modified, and, as modified affirmed. 

J. P. Barlow and E. J. Barry, both of Brockton, for plaintiff. 

J. W. Murdock, of Brockton, for defendant. 


Crossy, J. This is a suit in equity to establish what is termed an equitable lien, 
upon the proceeds of a fire insurance policy covering a house and garage on real estate 
owned by the defendant, subject to a mortgage to the plaintiff. The case is before 
this court on a report of a judge of the superior court. 

The facts as found by the judge are substantially as follows: 

The plaintiff was formerly the owner of the buildings insured and the parcel of 
land on which they stood. By deed dated September 5, 1919, he conveyed the real 
estate to one Stedman and at the same time received a mortgage thereon for $1,500 con- 
taining the usual covenants, including one on the part of the mortgagor to keep the 
buildings insured against fire in the sum of $1,500. During the same year the mort- 
gagor conveyed the equity of redemption to one Milauskas, and the latter, on August 

5, 1921, conveyed the equity of redemption to one Chesnuliewicz. By the terms of 
the last conveyance the grantee took the property subject to the plaintiff's mortgage, 
but the deed contained no covenant on the part of the grantee to assume and pay the 
mortgage debt. Chesnuliewicz had no financial or real interest in the property; the 
purchase price and subsequent payments of interest on the mortgage being paid by 
the defendant who was the real owner, subject to the mortgage. Milauskas had in- 
sured the property for the benefit of the plaintiff as mortgagee, but the insurance ex- 
pired in September, 1921, a few weeks after the property was purchased by the 
defendant. When this became known to the plaintiff he had the buildings insured for 
$2,000 to protect his interest. Shortly thereafter, in January, 1922, he saw the 
defendant and inquired of him whether he had placed any insurance on the property. 
On being informed that the defendant had done so he asked for and was shown the 
policy, which was for $3,600 and was taken out on October 15, 1921, in the name 
Chesnuliewicz, above referred to. The plaintiff then asked the defendant why his 
(the plaintiff’s) name had been omitted from the policy to which the defendant re- 
plied, “I don’t know. Isn’t it all right?” The plaintiff answered: 

“No; not until my name is on it. When you go to Boston you inust get my 
name on the paper.” 


Whereupon the defendant replied, “All right.” It further appears that, imme- 
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diately after the above interview, the plaintiff canceled the policy which he had taken 
out in his own behalf. The agreement on the part of the defendant to have the policy 
made payable to the plaintiff was never carried out. The judge further found that 
the mortgage debt at the time of the above interview was overdue; that the last 
interest payment had been made by the defendant under threat of foreclosure pro- 
ceedings by the plaintiff; that in the interval between the above interview and the 
date of the fire “the plaintiff made no inquiry of the defendant as to whether the 
latter had carried out his agreement to insert the plaintiff’s name in the policy.” 

[1, 2] It is plain from the foregoing findings that the defendant had procured 
a policy of insurance in the name of Chesnuliewicz, who represented him, the latter in 
fact being the real owner of the property; that the defendant expressly promised the 
plaintiff to have the policy made payable to him, but failed to do so. It is also 
apparent that the plaintiff, by canceling the policy he had procured in his own name 
immediately after the defendant promised to have the policy held by him made payable 
to the plaintiff, relied upon the promise so made. The presiding judge rightly ruled 
that the covenant to insure on the part of the original mortgagor did not run with 
the land. Wilson v. Hill, 3 Metc. (Mass.) 66, 69; Swaine v. Teutonia Fire Ins. Co., 
222 Mass. 108, 110, 109 N. E. 825; Columbia Ins. Co. v. Lawrence, 10 Pet. 507, 511, 9 
L. Ed. 512; Farmers’ Loan & Trust Co. v. Penn Plate Glass Co., 186 U. S. 434, 453, 
22 S. Ct. 842, 46 L. Ed. 1234. Neither the defendant nor Chesnuliewicz, who held 
the title for him, assumed the mortgage; the defendant was not bound by the terms 
of this mortgage to insure the property for the benefit of the mortgagee. 

(3, 4] The question, then, is: Has the plaintiff an equitable lien on the amount 
due under the policy arising from the fire, by reason of the promise of the defendant 
to have the policy made payable to the plaintiff as mortgagee in case of loss? To en- 
force that promise, it must appear that it was made upon a sufficient consideration. 
So far as appears from the record, the promise was made without any consideration 
whatever. Although the mortgage debt was overdue and the last interest payment 
was in default at the time the promise was made, and it was paid under threat 
by the plaintiff of foreclosure proceedings, yet it does not appear either expressly or by 
implication that the plaintiff agreed to allow the defendant further time for payment 
of the amount due. There is nothing to show that there was any reference to an 
extension of time for payment or that such extension was in the mind of either party. 
The record fails to show that the plaintiff promised to forbear foreclosure. He is: 
bound to show a valid consideration for the agreement of the defendant. Mere for- 
bearance without an agreement to that effect is not sufficient consideration for the 
promise to pay the debt of another, although the forbearance was induced by the 
promise. Mecorney v. Stanley, 8 Cush. 85. An agreement, however, to forbear and 
actual forbearance under such an agreement are sufficient consideration. Robinson v. 
Gould, 11 Cush. 55; Manter v. Churchill, 127 Mass. 31. Upon this record the plaintiff 
was under no obligation, legal or moral, to defer foreclosure proceedings; he had a 
right to institute such proceedings at any moment without violating any contractual 
duty owed to the defendant. 

The decision in the case of Providence County Bank v. Benson, 24 Pick. 204, is 
plainly distinguishable in its facts from those in the case at bar. In that case there 
Was an express agreement that insurance for the benefit of the owner would be 
obtained by a manufacturer upon waol delivered to his mill. The insurance was 
obtained in the name of the manufacturer but with the intention of performing the 
agreement. It was held that the owner had an equitable interest in the policy and 
that after loss by fire he could hold the avails against an attaching creditor of the 
person in whose name the policy was issued; and that the agreement to insure was 2 
part of the original written contract between the parties for the sale of the wool. 
Stearns v. Quincy Mutual Fire Ins. Co., 124 Mass. 61, 26 Am. Rep. 647. 

The final decree dismissing the bill is to be modified by embodying therein the 
prs of costs which the defendant is entitled to recover, and as so modified is 
affirmed. 

Ordered accordingly. 
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STATE ex ret. NORTH BRITISH & MERCANTILE INS. CO. v. COX er At., 
Jupces. (No. 25318.) 
(Supreme Court of Missouri, in Banc. March 12, 1925.) 
270 Southwestern Reporter 113 
5. INSURANCE—DEFINITION OF TOTAL LOSS AS APPLIED TO BUILD- 

INGS NOT APPLICABLE TO PERSONAL PROPERTY. 

In view of Rev. St. 1919, §§ 6229, 6230, definition of term “total loss” used in 
section 6229, as applied to building which has lost its identity and character as such, 
is not applicable to personal property. 

(For other cases, see Insurance, Dec. Dig. § 493.) 


6. INSURANCE—BURDEN IS ON INSURER TO PROVE DEPRECIATION 
OF REAL PROPERTY AT TIME OF FIRE. 
In view of Rev. Stat. 1919, § 6229, in insurance on real property, in case of total 
loss, measure of damages is amount for which same was insured less depreciation, 
and burden of proving depreciation is on insurer. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 


7. INSURANCE—BURDEN IS ON INSURED TO SHOW VALUE OF PER- 

SONAL PROPERTY AT TIME OF DESTRUCTION. 

In view of Rev. St. 1919, § 6239, in action on policy on personal property, while 
insurer is not permitted to deny that property insured was worth amount for which 
it was insured at time of issuing policy, burden is on insured to show value of prop- 
erty at time of its destruction. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 


8. INSURANCE—WHETHER LOSS OF PERSONAL PROPERTY BY FIRE 
IS TOTAL IS QUESTION FOR JURY WHERE FACT IS DISPUTED. 
In cases involving insurance on personal property, whether there is a total loss 
always is question for jury where fact is disputed. 
(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Certiorari by the State of Missouri, on the relation of the North British & Mer- 
cantile Insurance Company, against Argus Cox and others, Judges of Springfield 
Court of Appeals, to review judgment of that court (Rozell v. North British & Mer- 
cantile Ins. Co., 257 S. W. 520), affirming, on condition of remittitur, judgment for 
plaintiff in action by F. A. Roselle against relator. Opinion quashed in part. 

Leahy, Saunders & Walther, of St. Louis, for relator. 

Waite, J. Certiorari to the Springfield Court of Appeals. One F. A. Roselle, 
doing business under the firm name of Roselle Famous Players, recovered judgment 
against the relator on an insurance policy. The policy, for $3,000, was upon a private 
car, “Frankie N. 3,” and all “the furnishings and fixtures including linens, curtains, 
bedding, silverware, kitchen utensils, and other furnishings usually on a private car.” 
The judgment was for $3,900, made up as follows: $3,000, the value of the private 
car, which it was claimed was consumed by fire, $300 penalty for vexatious delay, and 
$600 attorney’s fees. The Court of Appeals affirmed the judgment after requiring 
a remittitur of the last two items, allowing the judgment to stand for $3,000 for the 
value of the car. 

[1] I. We are asked to quash the record of the Springfield Court of Appeals on 
account of alleged conflict with the latest ruling of this court in two particulars: 
The first is stated in the opinion of the Court of Appeals as follows: 

“Appellant has set out plaintiff’s instruction B, which covers the entire case, and 
which merely tells the jury that if they believe the property was destroyed, that it 
was insured during the time the policy ran, and that plaintiff was the owner of the 
property, they would find for the plaintiff. 

The defendant asked an instruction, which was given, that if at the time of the 
fire the plaintiff carried gasoline on the car other than for cooking purposes, the 
verdict must be for the defendant; the objection to this instruction being that there 
was a defense on the gasoline clause of the policy which plaintiff's principal instruc- 
tion did not notice. This question may have been open to argument prior to the recent 
case of State ex rel Jenkins v. Trimble, 291 Mo. 227, 236 S. W. 651. Under that 
authority the instruction of plaintiff, in omitting the defense, it being an affirmative 
defense, and not being an element that entered into plaintiff’s case, was not error. 
The defense having been covered in a proper instruction given at defendant’s instance, 
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it is unnecessary to discuss a long line of cases cited by appellant on this question, 
because it is settled so far as this court is concerned by the authority above cited.” 

The relator denies the correctness of the conclusion by the Court of Appeals, and 
asserts that the latest ruling in this court is Jaquith v. Plumb, 254 S. W. loc. cit. 
93, where it is claimed an instruction such as that complained of was held error. 
The last expression of this court on the subject was State ex rel. Ambrose v. Trimble, 
263 S. W. 840, loc. cit. 841, 842. In that case the court en banc reaffirmed the doctrine 
stated in the case of State ex rel. Jenkins v. Trimble, 291 Mo. loc. cit. 234, 236 S. W. 
651, and in the case of McIntyre v. Railroad, 286 Mo. loc. cit. 260, 227 S. W. 1047, 
and other cases cited. Thus we have a leading case in Division 1, and a leading case 
in Division 2, and the latest utterance of the court en banc, which support the con- 
clusion reached by the Court of Appeals. The rule is thus stated: Where an instruc- 
tion on behalf of the plaintiff authorizes a verdict on a finding by a jury of all the 
affirmative facts necessary for recovery, omitting mention of defense pleaded by the 
defendant, such instruction is erroneous, but it is always cured where such matters 
of defense are presented in an instruction given on behalf of the defendant. Earlier 
cases are cited in the McIntyre Case. The ruling in State ex rel. Ambrose v. Trimble 
was by a divided court, but it settles, at least for the present, the question at issue on 
this point, for the Court of Appeals followed the last ruling of this court on the 
subject. It will be noted in the Ambrose Case fhat the dissent is not directed espe- 
cially at the doctrine, but at the particular form of the instructions, which are claimed 
to be in conflict. 

[2, 3] The doctrine is reasonable. A jury could not be misled where the plain- 
tiff’s case and the defendant’s defense are clearly placed before them. As reasoning 
individuals they understood, in this case, that the plaintiff, in accordance with the terms 
of the policy, claimed damages for total loss by reason of the fire. They also under- 
stood, of course, that the defense was a violation of one term of the policy in regard 
to keeping gasoline. They knew likewise that plaintiff could not recover unless they 
found there had been no violation of the terms of the policy, and they knew they 
were required to find for the defendant if they found the terms of the policy had 
been violated. There was no conflict in the two instructions any more than if both 
hypotheses had been set out in one instruction. All instructions given must be con- 
sidered together. The jury understood that. All of this matter is explained in the 
Ambrose Case. We hold, therefore, that the ruling of the Springfield Court of 
Appeals on that proposition was not in conflict with the latest ruling of this court. 

[4] II. It is further claimed by relator that the ruling of the Springfield Court 
of Appeals in approving an instruction on the measure of damages is in conflict with 
the rulings of this court. What the Court of Appeals said in relation to that matter 
is as follows: 

“It is next contended that the court erred in giving plaintiff’s instruction on the 
measure of damage, in that it failed to follow section 6231, R. S. of 1919, which per- 
tains to the measure of damages in case of a partial loss. We cannot understand 
why this question should be brought into this case. The undisputed evidence is that 
this was a complete show car, used for the transportation of the troupe from place to 
place over the railroads, and that when it burned there was nothing left except the 
trucks and wheels. As we understand the law, this is not a partial loss, but the car was 
insured as a car. * * * True it is that the wheels and trucks might have been 
put under another car, to be built thereon; and so might the bricks of a building 
that had burned down be put into a new building. The law, as we understand it 
is that if a fire has so disintegrated a building that it can no longer be designated as 
a building, though parts of it remain standing, it is, nevertheless, a total loss and not 
a partial loss. We see no reason why the same should not apply to a railroad car which 
was insured. Certainly no one could say that the wheels and trucks of a car could be 
designated as a railroad show car. See Stevens v. Fire Insurance Co., 120 Mo. App. 88 
96 S. W. 684, and cases therein cited. There was evidence tending to show that the 
value of the car was sufficient to justify the amount of the verdict under the terms 
of the policy.” 

The instruction complained of is as follows: 

FE: ‘The court instructs the jury that if you find the issues for the plaintiff you will 
assess his damages at 80 per cent. of the actual cash value of the property in question 
destroyed; not, however, exceeding the sum of $3,000.” 


It will be noted that the question whether the loss was total or partial was not 
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submitted to the jury. The court in its reasoning assumes that the loss was total, 
although the trucks and wheels were left unharmed. We know nothing about the 
relative value of those parts of the car and the superstructure. Nothing was said 
about the contents of the car which were included in the $3,000 value insured. The 
opinion interprets the term “total loss” as it is construed in insurance on real property, 
and cites in support of the ruling one case from the St. Louis Court of Appeals. 
Stevens v. Fire Insurance Co., 120 Mo. App. 88, 96 S. W. 684. That case, however, 
distinguishes between the insurance upon the property that is a part of the real estate, 
and insurance upon personal property (loc. cit. 107 [96 S. W. 684]). 

[5] The definition of the term “total loss” used in section 6229, as applied to a 
building which has lost its identity and specific character as a building, has never 
been applied to personal property. Sections 6229 and 6230, R. S. 1919, apply only 
to real estate as stated in the latter section. Sharp v. Insurance Co., 164 Mo. App. 
loc. cit. 487, 147 S. W. 154; Millis v. Scottish Union Ins. Co., 95 Mo. App. loc. cit. 
218, 68 S. W. 1066. A leading case in this court announcing the rule in relation to a 
total loss, where the insurance affects real property, is O’Keefe v. Insurance Co., 140 
Mo. 558, 41 S. W. 922, 39 L. R. A. 819. In that case the matter was submitted 
to a jury, and it found there was a total loss, with an instruction as to what was 
meant by total loss. In the statement of the facts by the court it was said that the 
building in that case was so far destroyed that no part of the old building could be 
used in a new building. Section 6231, R. S. 1919, which relator claims ought to have 
been applied, and the question submitted to the jury, is as follows: 

“Whenever there is a partial destruction or damage to property covered by insur- 
ance, it shall be the duty of the party writing the policies to pay the assured a sum 
of money equal to the damage done to the property, or repair the same to the 
extent of such damage, not exceeding the amount written in the policy, so that said 
property shall be in as good condition as before the fire, at the option of the insured.” 

Many times the Courts of Appeal have held that that statute is applicable in an 
action on an insurance policy on personal property. Security Printing Co. v. Conn. 
Fire Ins. Co., 209 Mo. App. loc. cit, 447, 240 S. W. 263; Tinsley v. A*tna Insurance 
Co., 199 Mo. App. loc. cit. 708, 205 S. W. 78. There is a reason why the term “total 
loss,” used in the sections applying to real estate, does not mean exactly the same 
when applied to personal property. A building on real estate constitutes one indivisible 
whole; it is not separable into parts. Usually, insurance on personal property covers 
a number of articles, and single articles which are separable into parts. For instance: 
Insurance on a bed covers the bedstead and the bedding. A fire might destroy the 
bedding without injuring the bedstead; so it might destroy the body of an automobile 
and leave the chassis uninjured. The body might be detached for repairs, and while 
so destroyed by fire, while the chassis is in another place. The owner could recover 
only for the loss of the body. What difference would it make if the body was 
destroyed while on the chassis without injury to the latter? 

[6-8] Section 6239 applies to personal property, but notice the difference between 
that and section 6229, which applies only to real estate. In insurance on real property, 
in case of total loss, the measure of damage shall be the amount for which the same 
was insured less depreciation, and the burden of proving depreciation is upon the 
defendant. In an action on a policy on personal property, while the defendant is not 
permitted to deny that the property insured was worth the amount for which it was 
insured at the time of issuing the policy, the burden is upon the plaintiff to show 
the value of the property at the time it was destroyed. Strawbridge v. Fire Ins. Co., 
193 Mo. App. loc. cit. 690, 187 S. W. 79; Smith v. Insurance Co., 195 Mo. App. loc. 
cit. 385, 191 S. W. 1034. In a case involving insurance on personal property, whether 
there is a total loss always is a question for the jury where the fact is disputed. The 
trial court and the Court of Appeals had no right to assume that the wheels and the 
truck were an insignificant part of the car. In fact, there is nothing to show they 
could not be run on a railroad track for some purpose. From what was said, we 
have no means of knowing what proportion of the value was included in the loss. 

Having thus considered the authorities and stated the law in relation to a matter, 
it remains to be seen if there is any conflict between the ruling of the Court of Ap- 
peals and this court. In Shoe Co. v. Assur. Co., 277 Mo. 399, loc. cit. 416-420, 210 
S. W. 37, we construed section 7022, R. S. 1909 (section 6231, R. S. 1919), calling 
attention to conflict between that section and a term of the policy; we held that section 
6231 ‘should apply, and an instruction in conflict with it was improper. The total 





Fire] Krause v. Insurance Co. of North America. 325 


insurance on personal property, one of which policies was in suit, was $28,500. There 
was an attempted appraisal of the damage to the property. Two of the apraisers 
fixed the damage at $9,547.08, and the other one fixed it at $28,904.72. If the court 
in that case had concluded that the appraiser who fixed-the loss at $28,904.72 was 
correct, he could have assumed that the loss was total as appropriately as the court 
could in this case. It merely shows the wide difference of opinion that may occur 
between parties who are interested in a loss of that kind, and between witnesses who 
examine it with a view to determining the amount of the loss. 

The Court of Appeals in this case says nothing about any evidence relating to the 
quantum of loss or the value of the wheels and trucks, which apparently consist of the 
entire substructure of the car. The only evidence mentioned in that respect by the 
Court of Appeals is where they say: “There was evidence tending to show that the 
value of the car was sufficient to justify the amount of the verdict under the terms 
of the policy.” For two reasons that statement shows an erroneous conclusion. First, 
it refers only to the “value of the car,” before the trial; nothing said about the 
damage to it nor to its contents. Second, the evidence only “tended to show” that 
value. It was a question by the jury whether or not in fact it did show it. It also 
might be inferred from that statement that the contents of the car were not de- 
stroyed, and in that case there was no total loss. 

[9] The court therefore had no right to assume that such value was shown, nor to 
assume that that total value was lost. In holding that the trial court did not err in 
failing to submit the question of partial or total loss to the jury, the Court of Appeals 
was in conflict with the ruling of this court in Shoe Co. v. Assur. Co., supra. The 
opinion of the Springfield Court of Appeals, so far as it approved the instruction on 
the measure of damages, and the order of said court affirming the judgment of the 
trial court, are quashed. 

All concur, except Atwood, J., not sitting. 


KRAUSE yv. INSURANCE CO. OF NORTH AMERICA. (No. 5644.) 
(Supreme Court of Montana. April 11, 1925.) 
235 Pacific Reporter 406. 

4. INSURANCE—DELAY IN PRESENTING NOTICE OF PROOF OF 
LOSS WAIVED BY FAILURE TO MAKE PROMPT OBJECTION, 
UNLESS TIME FOR SUIT ON POLICY HAS EXPIRED. 

Under Rev. Codes 1921, § 8145, delay in presenting notice or proof of loss is 
waived, if caused by insurer’s act, or objection is not promptly and specifically made 
on such ground, unless time for suing on policy has expired. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

5. INSURANCE—INSURED MUST PLEAD WAIVER OF DELAY IN 
PRESENTING NOTICE OR PROOF OF LOSS. 

To take advantage of Rev. Codes 1921, § 8145, as to waiver of delay in presenting 
notice or proof of loss, insured must plead waiver. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Appeal from District Court, Golden Valley County; Geo. A. Horkan, Judge. 

Action by Herman Krause against the Insurance Company of North America. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

W. A. Pennington, of Roundup, and Toole & Toole, of Butte, for appellant. 

V. D. Dusenbery, of Roundup, for respondent. 

Cattaway, C. J. [1] Upon the trial of this action, at the close of the evidence, 
each party moved for a directed verdict. The court took the case under advise- 
ment and upon June 3, 1924, rendered judgment for plaintiff in the sum of $1,746.66, 
plus $48.20 costs. In due time defendant served and filed notice of appeal, and 
filed the necessary transcript in this court. Counsel for plaintiff has moved to 
dismiss the appeal upon the ground that the notice does not describe the judgment 
set out in the judgment roll so that the same may be identified without resort to 
extrinsic evidence, and he relies upon State ex rel. Rosenstein v. District Court, 
41, Mont. 100, 108 P. 580, 21 Ann. Cas. 1307. Seemingly, the chief reason for his 
contention is that the judgment is described in the notice as having been entered 
upon June 11th, whereas he says the judgment contained in the record purports 


to have been rendered in open court on the 3d day of June, 1924, and filed on 
June 12, 1924. 
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But counsel for plaintiff on June 13th served what he denominated as “notice 
of entry of judgment” upon counsel for defendant, advising them that “on the 3d 
day of June, 1924, judgment was rendered in the above-entitled action, and the 
same was docketed on the 11th day of June, 1924.” By this notice it is clear that 
he intended to advise opposing counsel that the judgment had been entered on the 
11th of June, and he will not now be permitted to take advantage of any error into 
which his opponents fell, if June 11th is not the proper date of entry. 

[2] While it is true that a notice of appeal which fails to describe the judgment 
appealed’ from by a description sufficient to show the applicability of the notice to the 
judgment without resort to extrinsic evidence is defective (State ex rel. Rosenstein 
v. District Court, supra), counsel may fiad himself in a position where he will not 
be heard to take advantage of the defect, as is the case here. But in the instant 
case the notice of appeal gave correctly the title of the court in which the case 
was tried, and the title of the case; it was addressed to the plaintiff and his attorney 
of record; it gave the date of the entry of judgment as furnished to the defendant 
by the plaintiff and the statement that it was rendered in favor of the plaintiff and 
against the defendant; it gave correctly the amount of the judgment appealed from 
(except for a statement as to interest) and the correct amount of costs; it was 
signed by the attorneys for the appellant; it was properly served and filed with 
the clerk of the court. A notice of appeal “must be deemed sufficient, if upon 
its face the adverse party is given enough information to enable him to know what 
is required of him in order to protect his rights. This view not only permits, but 
requires, a reasonable construction of it, in order that the appellant may not be 
defeated of his right for merely technical reasons. Nothing said in the opinion in 
State ex rel. Rosenstein v. District Court was intended to indicate that this court 
then entertained a contrary view.” Valadon v. Lohman, 46 Mont. 144, 127 P. &8. 
The notice here satisfies the above requirement. 

[3] A substantial compliance with the statute is all that is required; moreover, 
the law favors the right of appeal. Morin v. Wells, 30 Mont. 76, 75 P. 688; 
Smith v. Duff, 39 Mont. 374, 102 P. 981, 133 Am. St. Rep. 582. 

The motion to dismiss the appeal is overruled. 

[4] Plaintiff brought this action to recover upon a fire insurance policy. He 
had insured a dwelling house with the defendant company. Some four months 
after the policy was taken out and on August 29, 1921, the insured premises were 
completely destroyed by fire. The policy is a standard form which requires imme- 
diate written notice of loss, and within 60 days after the fire, unless such time 
be extended in writing by the company, sworn proofs of loss. 

In his complaint the plaintiff alleged that before the commencement of the 
action he had duly fulfilled all of the conditions required of him by the policy; 
that he “gave to the defendant due notice and proof of the fire and loss aforesaid, 
as required by the policy and by the laws of Montana,” and that more than 60 
days had elapsed since the proof of loss was received by the company. These al- 
legations were denied by the defendant, which pleaded affirmatively that plaintiff 
failed and neglected to give notice of the loss and also failed, neglected, and refused 
for more than 6 months after the fire to give the defendant any proof of loss, 
but that on or about the 11th of March, 1922, and more than 6 months after the 
fire the plaintiff made, signed, and swore to a pretended proof of claim of his 
alleged loss which was delivered to the defendant on March 16, 1922, in which 
proof of plaintiff stated under his oath that the building and the several parts 
thereof were used as a dwelling house at the time of the fire, which statement 
as to the use and occupancy of the building was false and known by the plaintiff 
to be false at the time he made, signed, and swore to the proof, for the reason 
that the building at the time of the fire was “used and occupied in part as a 
meatshop and storeroom and salesroom for meat,” which fact the plaintiff “in his 
said proof knowingly and willfully concealed” from the defendant. In his reply 
plaintiff reiterated that he had given notice of the fire to the defendant, and denied 
that he had “neglected or refused for more than six months after the fire, or for 
any other time, or at all, to make or give the defendant proof of his loss as required 
by said policy,” and he alleged the fact to be “that on or about the 11th of March, 
1922, he had prepared a proof of loss in compliance with the terms and provisions 
of the contract, which proof of loss was delivered to the defendant on or about 
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the 13th of March, 1922.” He admitted that in the proof of loss he had stated 
under oath that the building and the several parts thereof were used as a dwelling 
house at the time of the fire, and denied that statement to be false; admitted that: 
one Hutts, who occupied the insured premises as tenant of the plaintiff, while 
occupying the premises stored some meat in a portion of the building and sold 
some meat therefrom; denied that the plaintiff cain or willfully concealed, 
or concealed at all, from the defendant the fact that at the time of the fire the 
building was used in part as a meatshop, or that he concealed any fact from the 
defendant. The plaintiff did not allege that defendant had waived proof of loss 
in any manner. 

The proof showed that plaintiff gave immediate notice of the loss in accordance 
with the requirements of the policy. Also that plaintiff, then at Webster, S. D., 
on March 11, 1922, sent by mail written proof of loss sworn to by him to the 
defendant at Chicago ; the same being received by defendant March 13. This suit 
was commenced August 14, 1922. The “proof of-loss,” referred to at the trial as 
Exhibit B, was admitted in evidence over the objection of defendant. During the 
discussion over its competency as evidence, counsel for plaintiff stated that it was 
not offered “to prove a waiver.” 

Respective counsel do not disagree upon the proposition that it was incumbent 
upon plaintiff as a condition precedent to his recovery to furnish proof of loss to 
defendant, unless the defendant waived the requirement. Defendant’s counsel do 
not contend that the proof of loss must necessarily have been furnished within the 
60-day period prescribed in the policy, but they insist that, unless sworn proof of 
loss is furnished within a reasonable time after the 60-day period, the plain- 
tiff cannot recover. Numerous authorities are cited to support this position. 

On the other hand, plaintiff’s counsel insists that, as “time is never considered 
as of the essence of a contract, unless by its terms expressly so provided” (section 
7549, R. C. 1921), and as “a condition involving a forfeiture must be strictly inter- 
preted against the party for whose benefit it is created” (Henderson v. Daniels, 
62 Mont. 363, 205 P. 964), the failure to furnish proof of loss merely postpones the 
time of payment and the time of bringing suit, provided, of course, the time for 
suing on the policy has not expired, citing 26 C. J. 373, Joyce on Insurance, § 3282, 
and others authorities. 

But, suit having been commenced within time, the question is resolved by section 
8145, R. C. 1921, which reads: 

“Delay in the presentation to an insurer of notice or proof of loss is waived, 
if caused by any act of his, or if he omits to make objection promptly and specifically 
upon that ground.” 

[5] However, if the insured would take advantage of this section he must 
plead the waiver. Snell v. North British & Mercantile Ins. Co., 61 Mont. 547, 
203 P. 521; Ames v. Minneapolis Fire & Marine Ins. Co. (Mont.) 220 P. 747. This 
the plaintiff did not do, and for this reason the judgment cannot stand. 

As the case must go back for a new trial, we call attention to the fact that, 
while the defendant pleaded a breach of contract by plaintiff on the theory that he 
had permitted an increase of risk, it did not prove it. If the hazard undertaken 
by the defendant was increased by the use of the premises as a meat market, the 
defendant failed to show it. 

The judgment is reversed and the cause is remanded, for a new trial. 

Reversed and remanded. 

Hotitoway, GALEN, Stark, and MatrHews, JJ., concur. 


GOULD LAND & CATTLE CO. COMMERCIAL UNION ASSUR. CO., 
LIMITED, OF LONDON, ENG. (No. 23115.) 
(Supreme ‘Court of Nebraska. April 16, 1925.) 
203 Northwestern Reporter, 551, 
(Syllabus by the Court.) 

1, INSURANCE—ACTION FOR LOSS CANNOT BE MAINTAINED ON 
POLICY ON FAILURE TO PAY PREMIUM. BY AGREED DATE, 
WHICH WAS GROUND FOR CANCELLATION OF POLICY. 

When a parol agreement is entered into between one seeking insurance and an 
insurance company, which provides that a policy shall be written and held by ‘the 
company, undelivered, and as its own, until the premium is paid, and if not paid by 
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a date certain, the policy shall thereupon be canceled by the company, a failure to pay 
such premium at the time agreed upon warrants the cancellation of the policy, and 
an action for recovery for a subsequent loss cannot be maintained. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 


2. PLEADINGS AND EVIDENCE HELD TO SUPPORT JUDGMENT. 

Pleadings and evidence examined, and held to support the judgment. 

Appeal from District Court, Buffalo County; Hostetler, Judge. 

Action by the Gould Land & Cattle Company against the Commercial Union 
Assurance Company, Limited, of London, England. Judgment for defendant, and 
plaintiff appeals. Affirmed. 

Pratt, Hamer & Beyon, of Kearney, for appellant. 

W. L. Minor and W. E. Balcom, both of Kearney, for appellee. 

Heard before Morrissey, C. J., and Dean, Day, and Thompson, JJ., and Redick 
and Shepherd, District Judges. 

TuHompson, J. Plaintiff brought this action to recover $2,500 for the total destruc- 
tion of an elevator by fire, December 16, 1921, upon which it alleges defendant com- 
pany issued a policy of insurance. The petition is one in the usual form, Defend- 
ant answered, admitting the incorporation of both plaintiff and defendant; that 
plaintiff was the owner of the building; that it was destroyed by fire; and that defend- 
ant refused to adjust the loss after being duly notified thereof. The answer then 
denies all other allegations in the petition, and alleges: 

“That it had insured the property described in plaintiff’s petition for a period of 
time extending from August 24, 1920, to August 24, 1921; that on the expiration of 
said policy, defendant, through its local agency, the firm of Berbig & Maus, notified 
the plaintiff that its policy of insurance on said property had expired, and that it was 
indebted already to the local agency for premiums on insurance issued on its various 
properties for the years 1920 and 1921, in the sum of $411 and that it could not 
issue insurance further on said property until the indebtedness had been paid and 
the premium paid for the policy about to be issued; that plaintiff thereupon represented 
to the defendant, through its local agency, that, if they would prepare a policy of 
insurance for it, it would pay for the same by the Ist day of October, 1921; that 
defendant, through its agents notified the plaintiff that they could not deliver any 
policy of insurance to it until it was paid for; but that they would hold the policy 
until the lst day of October, 1921, and if it paid the premium at that time they 
would deliver it the policy; that upon the Ist of October the defendant called upon 
E. D. Gould, president and manager of the plaintiff, and tendered him the policy 
on condition that the premium be paid in cash, but that plaintiff failed and refused 
to pay said premium; that defendant made several subsequent trips to the office of 
the plaintiff at Kearney, and demanded the payment of the premium, and on the 15th 
day of October, 1921, they returned said policy to the main office of defendant, 
aaa? it was duly canceled for nonpayment of premium on the 24th day of October, 

The reply, in substance, alleged that theretofore a custom had existed, by which 
defendant company carried plaintiff in the payment of premiums, and that it relied 
on such custom in this case, as it had a right to do; that it at all times stood ready 
and willing to pay; that it was not notified that the policy would be or had been 
canceled prior to the fire, or afterwards; that defendant was without authority to 
cancel or annul the policy. It then denied each and every allegation. 

A jury being waived, the case was tried to the court, finding generally in favor 
of defendant, and judgment entered accordingly. Plaintiff seeks reversal in this court 
upon the ground that the judgment is contrary to the evidence and the law applicable. 

Defendant’s agents, Berbig and Maus, each testify to facts which sustain each 
and all allegations of the answer, above extended. Plaintiff introduced no rebuttal 
as to this agreement. This leaves us to apply the law to virtually admitted facts. 

[1] The policy in dispute was based on an agreement of the parties that it 
was to be written (which it was), and held by defendant as its own, and not de- 
livered until the premium was paid, which was to be done not later than October 
1, 1921. If the premium was not then paid (and it was not), then the policy was 
to be sent to the company for cancellation, without charge to any one (which was 
done long before the fire). Plaintiff was never ready and willing to pay before 
cancellation took place, or even before the fire. In neither its petition nor its reply 





Fire] Cline v. Fidelity-Phenix Fire Ins. Co. : 8 


does it express a willingness to pay. This latter is not controlling, but it serves to 
illumine the controversy as to the real status of the parties as to this oral contract 
at the time of the cancellation. Until payment of the premium, the provisions of 
the policy would never become operative. Hartford Fire Ins. Co. v. Whitman, 75 
Ohio St. 312, 79 N. E. 459, 9 Ann. Cas, 218. Hence, the oral agreement and not the 
policy’s provisions govern, and notice of cancellation was not required. Under the 
agreement, refusal to pay the premium on October 1, 1921, when requested by de- 
fendant, implied consent on the part of plaintiff to the cancellation. 

Further, as to the custom alleged to have existed between the parties, by which 
defendant extended credit to plaintiff for premiums due from previous transactions, 
the evidence shows that Berbig and Maus, individually, and not as agents of de- 
fendant, carried the previous premiums, remitting the amounts thereof to defendant, 
and accepting plaintiff’s obligations running to themselves, in lieu of same. There- 
fore, if such a custom did exist, it is immaterial to the issues in this case, for it 
was one to which defendant was not a party, and in no manner binding upon it. 
And even if the custom existed between plaintiff and defendant, the agreement that 
this particular premium was to be paid before the plaintiff secured any rights under 
the policy abrogated such custom. 

Then, if this policy had been delivered to plaintiff, and it had contained a pro- 
vision, as the oral agreement did, that payment of the premium was a condition 
precedent to the right of plaintiff to recover, it would fail in this action, as a waiver 
of such payment is not shown. German Insurance Company v. Shader, 1 Neb. 
(Unof.) 704, 96 N. W. 604; Modern Woodman Accident Ass’n v. Kline, 50 Neb. 
7 69 N. W. 943; Anders v. Life Insurance Clearing Co., 62 Neb. 585, 87 N. W. 
331. 

[2] The judgment of the trial court under this record, and the law applicable 
is the Pod _ that could have been entered, and it should be, and is, 

Affirmed. 


CLINE vy. FIDELITY PHENIX FIRE INS. CO. (No. 23128.) 
(Supreme Court of Nebraska. May 1, 1925.) 
3 Northwestern Reporter 578. 
(Syllabus by the Court) 

1. INSURANCE—COMPANY BOUND BY AGENT’S CONTRACT WITHIN 
SCOPE OF REAL OR APPARENT AUTHORITY, REGARDLESS OF 
VIOLATIONS OF PRIVATE INSTRUCTIONS. 

An insurance company is bound by a contract of its agent which is within the 
scope of his real or apparent authority, notwithstanding it is in violation of private 
instructions or limitations upon his authority, of which a person dealing with him, 
acting in good faith, has neither actual or constructive knowledge. 

{For other cases, see Insurance, Dec. Dig. § 129.) 

2. INSURANCE—ORAL CONTRACT, CERTAIN AS TO PARTIES, TIME, 
AMOUNT, RATE, AND PROPERTY, IS VALID. 

An oral contract of insurance, which is certain as to parties, time, amount, rate, 
and property is valid. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 


3. INSURANCE—EVIDENCE AS TO WHETHER CONTRACT OF INSUR- 
ANCE BY AGENT WAS-“WITHIN SCOPE OF AUTHORITY HELD TO 
PRESENT QUESTION FOR JURY. 

Evidence examined, the substance of which is set out in the opinion, and held to 
present a question for the jury to determine whether the contract of insurance of the 
agent was within the scope of his apparent authority. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 


Appeal from District Court, Hamilton County; Corcoran, Judge. 

Action by George R. Cline against the Fidelity Phenix Fire Insurance Company. 
From judgment for defendant, plaintiff appeals. Reversed and remanded. 

Hainer, Craft, Edgerton & Fraizer, of Aurora, for appellant. 

Crow & Newman, of Kansas City, Mo., for appellee. 

Heard Before Morrissey, C. J., Dean, Day, and Thompson, JJ., and Redick and 
Shepherd, District Judges. 
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Day, J. Action by plaintiff, based upon an alleged oral contract of insurance 
with defendant, to recover for the loss of a barn by fire. The defendant denied the 
existence of the contract and denied the authority of its agent to make such a contract 
in its behalf. At the close of the testimony the trial court directed the jury to return 
a verdict for the defendant, which was done, and thereupon rendered judgment for 
the defendant. Plaintiff appeals and now urges that the question of the authority of 
the agent to make the contract should have been submitted to the jury. 


The record shows that in November, 1913, the plaintiff applied to Wentz Com- 
pany of Aurora, Nebraska, agent of the defendant insurance company; for insurance 
upon a barn owned by the plaintiff, located upon the southwest quarter of section 31, 
township 10, range 6, in Hamilton county, Nebraska. The defendant accepted the 
application and issued to the plaintiff two policies, one covering loss by fire and light- 
ning, and the other covering loss by windstorms, cyclones and tornadoes. The wind- 
storm policy referred to the fire policy, so that the two policies and the application 
constituted a single transaction. Both policies stipulated $700 on the barn, $250 on 
grain, and $50 on hay. By an arrangement between plaintiff and the agent, the latter 
was to keep the policies in its vaults. By express terms these policies expired on 
November 22, 1918. Shortly before the expiration of the policies the agent wrote the 
plaintiff that his insurance would soon expire, and requested him to come in and renew 
the insurance. On November 22, 1918, the plaintiff called upon defendant’s agent and 
stated that he wanted his insurance on his barn renewed to cover loss by fire, light- 
ning, and windstorm; that he wanted $700 insurance on the barn, but did not care for 
further insurance on the grain or hay. The plaintiff then signed an application pre- 
pared by the agent, paid $19.25 premium, and was told by ‘the agent,—“You are in- 
sured now for five years,” and added—‘“You don’t need to bother any more about 
the insurance.” Plaintiff then requested the agent to keep the “papers,” as had been 
done before. 


In March, 1920, this barn was slightly damaged by a windstorm. At the same 
time another barn owned by the plaintiff located on another quarter section of land 
was also damaged. On. being notified of this loss, the agent of defendant came to 
plaintiffs home, examined the barn in question, and later plaintiff received defendant’s 
check in settlement of the loss on this barn. 


In September, 1920, the barn was totally destroyed by fire. Meanwhile Wentz 
Company, the agent of the defendant, had failed in business, and other parties were 
appointed agents for the company. After the fire the plaintiff for the first time learned 
that no policies had been issued by the defendant based on the application on Novem- 
ber 22, 1918. 

The record further shows that Wentz Company was the duly authorized agent of 
the defendant, that it had authority to issue policies on property located in town, but 
as to farm property was authorized only to take applications for insurance and for- 
ward the same, together with the premium, to the defendant's office in Chicago. 

For some reason, which is not explained, Wentz Company did not send to the 
defendant the plaintiff’s application dated November 22, 1918, but on February 11, 
1919, it sent an application for insurance on the property in question to the defendant, 
signed: “George R. Cline, Applicant, by Wentz Co., Agents.” On the back of this 
application was an indorsement showing that the premium $19.25, had been paid in 
cash. This application was rejected by the defendant and returned to Wentz Com- 
pany, February 21, 1919. Plaintiff was never notified until after the loss that a policy 
had not been issued, nor was the premium which he paid ever returned to him. 

{1] While it is true that, as between the defendant and its agent, Wentz Company, 
the latter was not authorized to make a contract of insurance on farm property which 
would bind the defendant, yet we think, under the peculiar facts disclosed by this rec- 
ord, that the question of the agent’s apparent authority to make such a contract should 
have been submitted to the jury. The rule is well settled that an insurance company 
is bound by all acts, contracts, or representations of its agent, whether general or 
special, which are within the scope of his real or apparent authority, notwithstanding 
it is in violation of private instructions or limitations upon his authority, of which a 
person dealing with him, acting in good faith, has neither actual nor constructive 
a In Rankin v. Northern Assurance Co., 98 Neb. 172, 152 N. W. 324, it 
was held: 


“The contracts of a local agent of an insurance company are binding upon the 
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company if within the apparent authority of the agent and are entered into in good 
faith by the insured.” 

Numerous cases supporting this rule are cited in 32 C. J. 1063, § 140. 

Besides this, it may well be considered that the defendant, by keeping the premium 
and paying the damage to the barn occasioned by the windstorm, has ratified the acts 
of its agent in making the contract. Defendant knew that the premium had been paid 
by the plaintiff, and if it declined to accept the risk it was its duty to see that the 
money was returned. It is not sufficient that it may have directed Wentz Company 
to return the premium. Wentz Company was its agent and its failure to do this 
was the failure of the defendant. 

[2] It is urged by the defendant that an oral contract for insurance is invalid. 
This court, however, is committed to the rule that an oral contract for insurance, 
certain as to parties, time, amount, rate and property, is a valid contract. In Clark 
v. Bankers’ Accident Ins. Co., 96 Neb. 381, 147 N. W. 1118, it was held: 

“Ordinarily it is within the power of an insurance agent to make an oral contract 
of insurance, or to agree that the insurance shall be in force after the application 
is signed, and the premium paid, and before a policy is actually written, unless the 
assured is, or should be held to be, apprised in some manner, either in the applica- 
tion or otherwise, that the insurance will not be in force until the application is 
approved at the home office and the policy issued and delivered.” 

See, also, Bridges v. St. Paul Fire & Marine Ins. Co., 102 Neb. 316, 167 N. W. 
64, L. R. A. 1918D, 1199; Glatfelter v. Security Ins. Co., 102 Neb. 464, 167 N. W. 
572; Kor v. American Eagle Fire Ins. Co., 104 Neb. 610, 178 N. W. 182. 

Not infrequently applications for insurance contain a stipulation to the effect 
that the insurance will not become effective until the application is approved at the 
home office and a policy issued thereon and delivered. The application signed by the 
plaintiff contained no such provision, and there was nothing in it to apprise him that 
the agent could not accept the application and issue a policy thereon. 

[3] In view of the entire record, we think the question of the apparent authority 
of the agent, Wentz Company, to make the contract as claimed by plaintiff should 
have been submitted to the jury. 


In the case of Johnston v. Milwaukee & Wyoming Investment Co., 46 Neb. 480, 
64 N. W. 1100, it was held: 

“Where a principal has, by his voluntary act, placed an agent in such a situation 
that a person of ordinary prudence, conversant with business usages and the nature 
of the particular business, is justified in presuming that such agent has authority to 
perform a particular act, and therefore deals with the agent, the principal is estopped 
as against such third person from denying the agent’s authority. Whether or not 
an act is within the scope of an agent’s apparent authority is to be determined under 
the foregoing rule as a question of fact from all the circumstances of the transaction 
and the business.” Thomson v. Shelton, 49 Neb. 644, 68 N. W. 1055; Phcenix Ins. 
a Walter, 51 Neb. 182, 70 N. W. 938; Holt v. Schneider, 57 Neb. 523, 77 N. W. 
1086. 

The judgment of the district court is reversed and the cause remanded for further 
proceedings. 

Reversed. 


A. PERLEY FITCH CO. v. PHCQENIX INS. CO. 
(Supreme Court of New Hampshire. Merrimack. March 3, 1925.) 
128 Atlantic Reporter 686. 
2. INSURANCE—WHETHER RIDER REPRESENTED PARTIES’ INTEN- 

TIONS OR HAD BEEN ACCEPTED HELD FOR JURY. 

In action on fire policy, whether rider covering goods to be moved in new 
location only represented intention of parties, and, if not, whether amended policy 
had nevertheless been accepted by retention of policy and check for return premium 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 


Transferred from Superior Court, Merrimack’ County; Branch, Judge. 

Assumpsit by the A. Perley Fitch Company against the Phoenix Insurance Com- 
pany. Transferred on defendant’s exceptions to denial of its motions for non-suit 
and for directed verdict and to an order directing verdict for plaintiff. Verdict set 
aside and new trial granted. 
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Stevens, Couch & Stevens and Robert W. Upton, all of Concord, for plaintiff. 

Warren, Howe & Wilson and De Witt C. Howe, all of Manchester, for 
defendant. : 

Snow, J. The policy, issued by the defendant. August 25, 1922, insured the 
plaintiff’s stock and fixtures “while contained” in the Optima building. On De- 
cember 21, having completed arrangements for transferring the plaintiff's business to 
the Statesman building, its treasurer went to the office of the defendant’s agent to 
arrange for changes in the policy. The evidence of the interview is conflicting. 
The treasurer testified that he stated that he “intended to move” the goods from the 
Optima building and wanted to be “protected and covered in the new location,” but 
that he made no request that the property be uncovered while in the Optima build- 
ing. The agent understood him to say that he “had moved” and “wished to change 
this policy to the new location.” The only other witness, a clerk in the agent’s office, 
testified, on direct examination, that the treasurer requested that the policy be 
changed “to cover on the new location,’ but on cross-examination admitted that he 
stated that “they were moving from one location to another,” and “that they wanted 
the policy extended so that it would cover the goods as they were moved to the 
new location.” The policy was returned the same day to the plaintiff’s office at 
the new location, with a rider providing that “on and after date this policy will 
cover on goods while contained in * * * Statesman building.” The policy was 
accompanied by a check for $1.28 covering the return premium due the plaintiff by 
reason of the lesser rate applicable to the new location. Three days later fire 
destroyed the goods while contained in the Optima building. 

The form of rider adopted, known as No. 22, was designed to be used under 
various circumstances, including cases where goods had been removed to a new 
location. It could be found that it was the form usually employed when a substitu- 
tion of location was intended. The agent was accustomed, when requested, however, 
to use another form, No. 65 (3—22), known as a “removal permit,” which protected 
the goods in either location during the period of removal in proportion as the value 
‘in each bore to that in both. It provided in terms that when the goods had been 
removed the insurance should be transferred to the new location, and that the risk 
in the former location should then cease. This form, like No. 22, provided for 
an additional or a return premium according to the difference in the rates applicable 
to the different locations. Had form No. 65 been used, the return premium would 
have been a few cents less than the amount of the check of February 21, depending 
upon the time to be consumed in the removal. The agent testified, in substance, that 
he assumed that all the goods had been moved, that such assumption was based 
more than anything else on the fact that he had seen some goods going into the 
new place of business; that he would have used form No. 65 if he had understood 
that the goods had not been moved; that: he did not intend to uncover the goods, but 
to cover them only in the new location; that the situation arose from a mistake 
or misunderstanding between him and the plaintiff’s treasurer. There was evidence 
from which it could be found that neither the amended policy nor the check was 
examined by the plaintiff’s treasurer or other officers until after the fire. 

It was the plaintiff's contention at the trial that the amended policy by its 
terms left the goods covered in both buildings, while the defendant claimed that the 
rider was a substitution of a new location, and that therefore the amended policy 
by its terms uncovered the goods in the old location. Subject to the defendant’s 
exceptions, its motion for a verdict was denied, and a verdict was directed for the 
plaintiff on the ground that “the policy covers the loss.” Each party, in argument, 
now seeks to justify its construction of the language of the amended policy as a 
conclusive inference of fact from all the competent evidence. 

[{1, 2] The position of neither party is conclusively established by the evidence. 
The question is, What was the contract on December 24, the day of the fire? 
Anderson v. Insurance Co., 75 N. H. 375, 377, 74 A. 1051. There is no claim that 
the policy was surrendered for cancellation. Unless it was modified on December 
21, its language, unaffected by the rider, determines the rights of the parties. The 
transaction on that day did not work a novation unless the rider recorded the inten- 
tion of the parties, and unless the amended policy was accepted upon the mutual 
understanding that it was to be substituted for the original policy. Cutting v. 
Whittemore, 72 N. H. 107, 108, 54 A. 1098, and cases cited. Upon the testimony 
of the plaintiff’s treasurer, and of the defendant’s agent and of its clerk, reasonable 
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men might differ as to whether or not the rider represented the treasurer’s request, 
and therefore whether or not it expressed the intention of the parties. If it were 
found that it did not, reasonable men might still differ upon the question whether 
or not the retention by the plaintiff of the policy and the check without examination 
for three days, while engaged in changing the location of its business, constituted an 
acceptance by the plaintiff. Whether or not, therefore, there was a meeting of the 
minds of the parties in an effective modification of the policy by an accepted amend- 
ment thereto involves questions of fact which should have been submitted to the 


ry. 

If the rider is not an accepted part of the policy, the goods were insured only 
while in the Optima building. If, on the other hand, the rider was an accepted 
part of the policy, the goods were insured ‘only while in the Statesman building. 
These facts must be found by the jury. 

Verdict set aside. New trial. 

All concurred. 


ATLAS ASSUR. CO., LIMITED, OF LONDON, ENGLAND, v. THE HUB, Inc. 
(No. 15198.) 


(Supreme Court of Oklahoma. March 31, 1925.) 
235 Pacific Reporter 172. 
(Syllabus by the Court.) 


1. PRINCIPAL AND AGENT—ONE DEALING WITH KNOWN AGENT 
HAS THE RIGHT TO PRESUME THAT AGENCY IS GENUINE; PRE- 
SUMPTION IS THAT KNOWN AGENT ACTS WITHIN SCOPE OF 
AUTHORITY; PRINCIPAL IS NOT RELIEVED FROM LIABILITY BY 
PRIVATE LIMITATIONS ON AUTHORITY OF AGENT HELD OUT AS 
HAVING GENERAL AUTHORITY. 


A party, in dealing with a known agent, has a right to presume that the agency 
is general, and not special; and the presumption is that one known to be an agent 
is acting within the scope of his authority. Midland Savings & Loan Co. v. Sutton, 
30 Okl. 448, 120 P. 1007; and where an agent is held out as having authority of'a 
general agent, any private instructions or limitations upon his authority, not com- 
municated or known to those dealing with such agent, will not relieve the principal 


from liability incurred, where the agent oversteps such limitations. Daniel v. Pappas, 
93 Okl. 165, 220 P. 355. 


(For other cases, see Principal and Agent, Dec. Dig. §§ 116[1], 119[1].) 

2. INSURANCE—EVIDENCE OF AGENT’S AUTHORITY HELD SUF- 

FICIENT TO GO TO JURY. 

Where, in a suit to recover upon a fire policy, the evidence tends to show that 
insurer’s agent, who issued the policy, was regularly licensed, and is in possession 
of policies executed by the insurer’s officers to become effective when completed by 
filling the blanks and countersigned by the agent, and that such agent solicited the 
insurance and issued the policy, the evidence is sufficient to require the trial court 
to submit to the jury the question of whether or not the agent was acting within the 
apparent scope of his authority in issuing the policy, although there may be counter- 
proof tending to show that the agent was unauthorized by the insurer to issue the 
policy relied upon. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 


3. RECORD HELD TO SUPPORT VERDICT AND JUDGMENT. 


_ . Record examined, and held to support the verdict and judgment, and that the 
judgment. should be affirmed. 


Commissioners’ Opinion, Division No. 4. 

Appeal from Superior Court, Okmulgee County; J. H. Swan, Judge. 

Action by the Hub, Inc., against Atlas Assurance Company, Limited, of London, 
England. Judgment for plaintiff, and defendant appeals. Affirmed. 

Rittenhouse & Rittenhouse, of Oklahoma City, and G. R. Horner, of Okmulgee, 
for plaintiff in error. 


Hummer & Foster, of Henryetta, and R. E. Simpson, of Okmulgee for defend- 
ant in error. 
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SHACKELFORD, C. The plaintiff in error was defendant below, and the defendant 
in error was the plaintiff. The parties will be designated herein as plaintiff and 
defendant as they appeared in the trial court. 

The plaintiff brought suit against the defendant for loss and damage occasioned 
by a fire which destroyed property covered by a fire policy alleged to have been 
issued by defendant. The policy relied upon was for $2,300, and the goods and 
property destroyed were of the alleged value of $5,143.37, and plaintiff seeks to 
recover the full amount of the policy. Among other defensive matters, the defendant 
tendered the defense that one L. C. West, defendant’s agent who issued the policy, 
had no authority to issue the policy on which the plaintiff relies. The answer was 
replied to by general denial. 

The cause was tried to a jury, resulting in a verdict in plaintiff's favor for 
$2,300, the amount of the policy, less an unpaid premium, and judgment was rendered 
on the verdict. The defendant appeals, and assigns many errors, but in the argu- 
eer brief it relies upon one proposition for reversal of the judgment, 
stated thus: 

“The only proposition to be argued and presented herein is that the evidence 
shows conclusively that L. C. West had neither the actual nor ostensible authority to 
issue the policy in question.” 

[1] The policy of insurance was issued by L. C. West, an agent of the defendant 
residing at Drumright and duly authorized to issue fire insurance policies in the town 
of Drumright and in that vicinity. The plaintiff’s stock of goods which was covered 
by the policy was located in the town of Bristow, in which town the defendant had 
another duly authorized agent. The single reason given for saying that L. C. West 
had neither actual nor ostensible authority to issue an insurance policy insuring the 
stock of goods in the town of Bristow is that such agent was invading the territory 
assigned to another duly authorized agent. The proof tends to show that the agent, 
L. C. West, called on the plaintiff's manager at the store at Bristow, and found 
plaintiff was carrying $1,500 insurance, and suggested to such manager that plaintiff 
should have more insurance, and the visit by the agent resulted in the agent issuing 
the policy sued on, for the sum of $2,300. The proof also tends to’ show that the 
agent and the plaintiff's manager were long time acquaintances, and the agent had 
written insutance on the plaintiff's property in Henryetta, perhaps in some other 
company, but had also insured. the plaintiff’s store in the town of Slick in the de- 
fendant company. The validity of the policy issued by L. C. West, as defendant’s 
agent, insuring the plaintiff's stock of goods at Slick is not questioned for the 
reason stated that defendant had no agent in the town of Slick. The effect of 
the evidence was to show that L. C. West held himself out to plaintiff’s manager 
as an agent duly authorized to issue the policy on which the plaintiff relies; and 
tended to show that plaintiff's manager was careful to keep its property protected 
by fire insurance, even though he was not all the time careful to promptly pay pre- 
miums, but it seems that the agent and plaintiff’s manager treated and considered 
payment in 30 or 60 days as cash, and the agent was carrying the plaintiff on account 
for the premium on the policy relied upon. 

From the record it seems reasonably sure that plaintiff’s manager, in good faith, 
thought that the agent had the authority to issue the policy as he did, and that it 
was valid and binding and covered the stock of goods to the amount of $2,300. The 
insurance department of the state had licensed L. C. West as agent for defendant 
in the state of Oklahoma. The authorization given by the defendant was to issue 
policies in the town of Drumright and vicinity. The policies put out by the agent 
were valid only when countersigned by him, that is, he was a policy issuing agent, 
and not a mere soliciting agent for defendant. Then, it is not so much a question 
of the agent’s actual authority to issue the particular policy, as a question of his 
ostensible authority. He was armed with a license as an agent for defendant, and 
was carrying policies of insurance ready to deliver when the blanks were filled out 
and countersigned by himself. He solicited the plaintiff's manager for the insurance, 
tacitly, at least, asserting his authority to make up, countersign, and deliver a valid 
policy of insurance, and did make-up and countersign the policy and held it for 
plaintiff, and carried the premium on account. 

If the agent was acting within the apparent scope of his authority, and acting 
with ostensible authority, it can matter little what his private instructions from his 
principal might be. The courts have had frequent occasion to deal with the question 
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presented here. In Midland Savings & Loan Co. v. Sutton, 30 Okla. 448, 120 
P. 1007, the court said: 

“Parties dealing with a known agent have a right to presume that the agency 
is general, and not special, and the eee is that one known to be an agent is 
acting within the scope of his authority.” 

In Daniel v. Pappas, 93 Okl. 165, 220 P. "355, this court held that: 

“In this connection one dealing with a known agent has a right to presume 
that the agency is general and not special, and the presumption is that one known 
to be an agent is acting within the scope of his authority. Where an agent is held 
out as having authority of a general agent, any private instructions or limitations 
upon his authority not communicated or known to those dealing with such agent, 
will not relieve the principal from liability incurred, where the agent oversteps such 
limitations. Minn. Thresh. Mach. Co. v. Humphrey, 27 Okl. 694, 117 Pac. 203; 
Emerson-Brantingham Imp. Co. v. Ritter, 69 Okl. 95, 170 Pac. 482; Midland Savings 
& Loan Co. v. Sutton et al., 30 Okl. 448, 120 Pac. 1007; Nat. Surety Co. v. Miozrany, 
53 Okl. 322, 156 Pac. 651.” 

In Standard Fire Ins. Co. of Hartford, Conn., v. Buckingham (Tex. Civ. App.) 
211 S. W. 531, the agent of the insurance company wrote insurance on a stock of 
goods in El Paso, and afterwards the stock was moved to Waco, and the agent 
agreed that the insurance should be good in Waco. The company made the same 
contention as is made here, that the agent was without authority to make the contract. 
The court said: 

“Appellant alleged that its El Paso agent had no authority to make any such 
agreement as was alleged by appellee. It is immaterial whether or not an agent 
has actual authority to make a contract, if he has apparent authority so to do. In- 
structions by the principal of such agent not to make a given contract are immaterial, 
where the contract is within the apparent scope of the agent’s authority, and such 
restrictions are not known to the party with whom they are made. Insurance Co. 
v. Black, 179 S. W. 534; Insurance Co. v. Wallace, 160 S. W. 1131; Insurance Co. 
v. Owens, 94 Ky. 197, 21 S. W. 1037; 1 Joyce on Insurance, § 395a, p. 1040. 

“Tt is true in general terms, that one dealing with an agent must ascertain, not 
only that he is such an agent, but the extent of his authority; but he may rely upon 
such facts as plainly indicate such agency and such authority. The fact that an 
insurance agent has the policies of the company, signed by its officials, to become 
effective when countersigned by an agent, is sufficient evidence of such agency. 1 
Cooley’s Brief on Insurance, p. 347. In fact the agency is not denied in this case, 
but the contention is that, being an agent in El Paso, there was no presumption that 
he had authority to write a policy to cover goods located at a place other than in 
El Paso. In the absence of information that the agent had no authority to write 
insurance except at the place where his office was located, the insured may presume 
that he did have authority to cover property located elsewhere. Insurance Co. v. 
Black, supra.” 

In Lightbody v. North American Insurance Co., 23 Wend. (N. Y.) 18, the agent 
resided in Troy, N. Y. He issued a policy of insurance covering property in Utica, 
N. Y., about 100 miles away. The position taken by the insurer was that the policy 
was ineffective because the agent had no authority to issue policies covering property 
in Utica. The court held that: 

“An insurance company is bound by a policy issued by an agent appointed to 
effect insurances for a particular city and its vicinity, although he insures property at 
a distance of 100 miles in another city, for which and its vicinity the company had 
another agent, if the agent issuing the policy claims to have authority to effect the 
insurance, and the fact of the existence of the other agency is not brought home to 
the knowledge of the assured.” 

In the opinion in that case, the court said: 

“The question is not so much what authority the agent had in point of fact, as 
it is what powers third persons had a right to suppose he possessed, judging from his 
acts and the acts of his principals. * * * It is difficult to conceive how the 
defendants could have conferred a more unlimited authority upon the agent, so far 
as third persons are concerned, than they did by furnishing him with policies already 
executed by the officers of the company, and ready to be delivered to any one who 
might wish to contract, after his name, the subject insured, extent of the risk, and 
date of the transaction had been inserted in the contract.” 
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In International Fire Ins. Co. v. Black (Tex. Civ. App.), 179 S. W. 534, the 
insurance agents resided in Harrison county, Tex., and issued a policy of insurance 
covering farm property in Panola county. After destruction of the property, the 
same contention was made by the insurer as is made here. The court said: 

“Where a party dealing with an insyrance agent authorized to issue policies and 
having policies in his possession did not know of any restriction on his authority 
with respect to the territory in which he might write insurance or the classes of 
property which he might insure, he had a right to assume that the agent was 
authorized to issue the policy actually issued, and the insurance company was 
estopped from asserting the contrary.” 

The agent in the case cited was in possession of the insurer’s policies. In the 
opinion, the court said: 

“But if we are wrong about this, and if it should be said that it conclusively 
appeared that Littlejohn was without authority to issue the policy in question because 
the property covered by it was in Panola county, we do not think his lack of authority 
should be held to have defeated a right on the part of defendant in error to recover 
on the policy as he did. For it appears from the record that defendant in error dealt 
with Littlejohn on the faith of his being what his possession of plaintiff in error’s 
policies indicated him to be, to wit, its agent with authority to issue its policies, and 
in complete ignorance of any restriction on his authority as such agent.” 

The evidence in this case is to the effect that West, who issued the policy relied 
upon, was defendant’s agent with authority to issue policies and collect premiums; 
and was in possession of defendant’s policy forms with authority to complete the 
policy by filling in the blanks and countersign it; and held himself out as defendant’s 
agent with authority to issue policies covering property in Bristow, by soliciting in- 
surance on such property; and actually issued the policy. The cases above cited are 
directly in point. The principle involved is the same. So, it seems, that it could 
matter little what limitations the defendant had placed upon West’s authority to 
issue policies. It is not a question of what actual authority West had from the 
defendant unless such actual authority was known to the plaintiff’s manager, and 
there seems to be no evidence that plaintiff’s manager knew of limitations placed 
upon West’s authority. 

[2] The matter here presented is whether or not there is evidence in the record 
which justified the trial court in submitting to the jury the question as to whether 
the defendant’s agent was acting within the apparent scope of his authority in issuing 
the policy. Upon the record here presented, and upon the authority of the cases 
cited, we conclude that the trial court was amply justified in submitting the question 
to the jury. The instructions of the trial court, submitting the matter to the jury, 
are not complained of. The verdict for plaintiff under the instructions given, is, 
in effect, a finding made by the jury that defendant’s agent was acting within the 
apparent scope of the authority given him by defendant when he issued the policy 
relied upon, and we do not feel at liberty to disregard the verdict. 

[3] The judgment is based upon the verdict. We recommend that the judgment 
be affirmed. 


Per CuriAM. It is so ordered. 


WILLIAMS & MILLER GIN CO. v. BAKER COTTON OIL CO. (No. 13762.) 
(Supreme Court of Oklahoma. Jan. 27, 1925. Rehearing Denied April 7, 1925.) 
235 Pacific Reporter 185. 

: (Syllabus by the Court) 
1. INSURANCE—INSURER SUBROGATED TO RECOVERY BY PROP- 


ERTY OWNER FOR NEGLIGENT BURNING OF INSURED PROPERTY 

TO AMOUNT OF INSURANCE PAID. 

Under the subrogation clause of the statutory fire policy (section 6767, C. O. S. 
1921), the insurer has an interest in the recovery obtained on a cause of action for 
negligently burning the property insured on compliance with the conditions thereof, 
and the insured holds such recovery as trustee for the insurer pro tanto the insurance 
paid. The application thereof is subject to the insurer’s direction. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 
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2. TRIAL—QUESTION AS TO ACCURACY OF VERDICT SHOULD BE 

RAISED BEFORE JURY IS DISCHARGED. 

The recovery in an action for damages tried to a jury is determined by the verdict, 
both as to the amount of the recovery, and that for which the recovery is assessed by 
the verdict. If either party questions the verdict’s failure to clearly or fully speak 
on the issues pleaded and determinative thereby, due to the alleged inaccurate form of 
the verdict, it is his duty to raise such question before the jury is discharged, to the 
end that the jury may correct the same. 

(For other cases, see Trial, Dec. Dig. § 345.) 


3. DAMAGES—LOSS OF PROFITS FOR DESTRUCTION OF ESTAB- 
LISHED BUSINESS MAY BE RECOVERED, IF EVIDENCE MAKES 
AMOUNT REASONABLY CERTAIN. 

Loss of profits for the destruction of an established business may be recovered, 
where the evidence produced makes the amount thereof reasonably certain. 
(For other cases, see Damages, Dec. Dig. § 40[3].) 


Appeal from District Court, Tillman County; Frank Mathews, Judge. 

Action by the Williams & Miller Gin Company against the Baker Cotton Oil 
Company. From a judgment for less than it asked, plaintiff appeals, and defendant 
brings cross-appeal. Affirmed. 

Wilson & Roe, of Frederick, and C. S. Gilkerson, of Elk City, for cross-petitioner 
in error. 

T. M. Robinson, of Altus, and P. Mounts, of Frederick, for defendant in error. 

Branson, V. C. J. The Williams & Miller Gin Company, a corporation, as plain- 
tiff, sued the Baker Cotton Oil Company, a corporation, as defendant. Plaintiff’s 
cause of action was predicated upon the destruction by fire of its gin plant, certain 
cotton, cotton seed, and supplies, by fire alleged to have been negligently caused by the 
defendant. The defendant pleaded the general issue, contributory negligence, that 
plaintiff had been paid by an insurance company the full amount of the value of the 
property destroyed, and, by way of supplement to its answer, further pleaded a state 
of facts, in substance, an assignment of the recovery to it, the defendant, by the in- 
surance company, of the amount paid the plaintiff, and prayed, in event of plaintiff’s 
recovery, that the amount of recovery be offset to the amount paid by the insurance 
company to plaintiff. 

We deem it important to point out that to this supp!ement to the amended answer, 
or to the amended answer as so supplemented, there is no pleading filed by the plain- 
tiff. On trial to a jury of the issues joined, the plaintiff recovered “for damages for 
loss of gin plant, in the sum of $12,000 * * * for loss of profits in the sum of $1,000.” 

The court found that the plaintiff had been paid $10,426.55 by the Equitable Mutual 
Fire Insurance Company of Dallas, Tex., on its gin plant, and approximately $4,000 
in addition thereto on supplies, cotton, etc., and that, by reason of the facts pleaded in 
the said supplement to its answer, the recovery should be reduced in the sum of 
$10,426.55, and that plaintiff have judgment only for the difference between said 
amount and the verdict of the jury, to wit, $2,573.45, and, from the judgment so 
entered, the plaintiff appeals, and the defendant files a cross-petition in error. 

An opinion on the issues raised could not be considered by a reader other than 
prolix, if we follow the various leads suggested by counsel on the minor matters 
referred to in the briefs. We will treat the decisive questions only, and, in doing so, 
will refer to the plaintiff in error as the plaintiff, as it appeared in that position in 
the trial court, and to the cross-petitioner in error as the defendant, since it occupied 
the position of defendant in the trial court. 

_ Clarity suggests that we discuss the assignments of error of the plaintiff first. 
Such assignments, while six in number, all go to the one proposition, which may be 
set out in the language of the fifth assignment, to wit, error, in that the court allowed 
the offset of insurance money paid by the insurance company to the plaintiff. Re- 
peating, it must be noted that the trial court did not allow an offset against the 
recovery of the plaintiff to the full amount paid by the insurance company, but only 
the amount paid by the insurance company on its policy covering the gin plant. The 
contention of the plaintiff in brief on the alleged error is to the effect that, in an 
action for loss of property by fire, such as here, plaintiff’s recovery cannot be reduced 
because the property was insured by plaintiff and the insurance policy was paid. 17 
C. J. 930; K. C., M. & O. Ry. v. Shutt, 24 Okl. 96, 104 P. 51, 138 Am. St. Rep. 870, 
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20 Anni-Cas. 255, and numerous other cases; Ruling Case Law, vol. 11, p. 960; Perrott 
v. Shearer, 17 Mich. 48. : 

This rule was, however, recognized and followed by the trial court. But plaintiff 
says that the final action was an evasion of it. The plaintiff further contends that, 
while it recognizes that the insurance company would have been entitled to subroga- 
tion to rights of plaintiff pro tanto, if not on equitable grounds, by virtue of the 
terms of the insurance policy itself, but for the fact the insurance company had 
waived its right of subrogation, and that the supplement to defendant’s answer, 
which pleaded an assignment in effect of the insurance company’s rights in the re- 
covery, if any, to the amount paid, was permitting the defendant to do by indirection 
what it could not do directly. 

[1] The law of this state prescribes a statutory form of fire insurance policy. 
It is found in section 6767, C. O. S. 1921. The clause on the question of subrogation 
is as follows, to wit: 

“If this company shall claim that the fire was caused by the act or neglect of any 
person or corporation, private or nmmnicipal, this company shall, on payment of the 
loss, be subrogated to the extent of such payment to all right of recovery by the 
insured for the loss resulting therefrom, and such right shall be assigned to this com- 
pany by the insured on receiving such payment.” 

The insurance company was therefore entitled to subrogation to plaintiff’s cause 
of action, or the fruits thereof, by reason of the said provision of the policy contract. 
It is not contended that the insurance company failed to claim the fire was caused by 
the negligent act of another, and, by reason of such failure, the insurer had no right 
of subrogation (if perchance such a contention, if true, could avail plaintiff anything) ; 
but plaintiff proceeds on the assumption that the insurer had such a right, but 
“specifically waived the same.” Indeed, the record as a whole shows the insurer had 
such information as justified its belief that the defendant in this action caused the 
fire, for that the method of settlement by advancing its liability to the insured pend- 
ing the litigation was an act which sufficiently claimed the fire was caused by another 
to subrogate the insurer, under said quoted clause of the policy, if such construction 
be given said clause as to make it necessary that such claim be made before or at the 
time of payment, in order that the insurer’s right of subrogation may be claimed by it. 

We do not feel that the facts in this case require that we either concur or refuse 
to acquiesce in the reasoning of the New Jersey court, in the case of Fire Association 
of Philadelphia, Appellant, v. Robert V. Schellenger, 84 N. J. Eq. 464, 94 A. 615. 
We deem it not amiss, however, to say in passing, that the clause in the insurance 
policy before the court in that case is identical with the clause quoted, supra. We 
are reluctant, however, to believe that, in incorporating this clause as part of fire 
insurance policies, the Legislature intended to give the insurer a right more limited 
than it would have had, but for such a clause. Such a policy in its nature, is an 
indemnity, and, if no such clause were in the policy form, the insurer would have the 
right of subrogation. If this clause should be given the construction as in the New 
Jersey case, supra, it would at least have a tendency to prevent the insurer’s making 
settlement with the insured until an opportunity for full investigation as to whether 
the fire was caused by another in such a manner as to subject the other to civil 
liability ; for, if settlement were made without information as to the fire being caused 
by another in such way as to subject the other to civil liability therefor, but it was 
aiterwards ascertained that the fire was so caused, then because the insurance com- 
pany had made settlement on its policy liability to the insured, without making such 
claim, it would thereby be precluded from asserting its right of subrogation, if the 
clause in question should be given such interpretation. However, we are not under- 
taking to pass on this matter. ; 

Being subrogated, was the insurer’s right lost by waiver? Plaintiff says in effect 
it was so lost, because an officer of the company testified in a deposition taken, to 
the effect that he had nothing to do with bringing the instant suit, and no interest 
in the same, as it then stood, and was making no claim to an interest therein. Could 
such testimony preclude the corporation insurance company from asserting its rights; 
there being no detriment or prejudice to the plaintiff pleaded or shown to have 
arisen by reason of such testimony? The insurer is given nothing less than a property 
right by reason of said quoted clause in the policy, in so much of the recovery as it 
has paid out, on that for which the recovery is had. An attempted waiver of such a 
right can be operative only by estoppel or on receipt by the insurer of a valuable 
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consideration. United Firemen’s Ins. Co. v. Thomas, 82 F. 406, 27 C. C. A. 42, 47 
L. R. A. 450; Jobst v. Hayden, 84 Neb. 735, 121 N. W. 957, 50 L. R. A. (N. S.) 501; 
Ripley v. 2Ztna Ins. Co., 30 N. Y. 136, 86 Am. Dec. 362; American Cent. Ins. Co. v. 
McCrea, 8 Lea (Tenn.) 513, 41 Am. Rep. 647. Neither is pleaded or shown herein. 


Did the trial court have the right to credit the recovery obtained by the plaintiff 
to the amount of $10,426.55, which had been paid by way of advancements; the 
authority to credit the same being under an agreement between the insurer and the 
defendant, the Baker Cotton Oil Company, said agreement as pleaded being that said 
credit should be had in event of the recovery by plaintiff? 

Dependent on our conclusions above, the plaintiff was trustee of the recovery 
obtained against the defendant pro tanto the amount of insurance paid it. It was 
so reasoned by this court in the case of Kansas City, M. & O. Ry. v. Schutt, <4 Okl. 
96, 104 P. 51, 138 Am. St. Rep. 870, 20 Ann. Cas. 255, supported by cases therein 
cited. Such being the relation of the plaintiff to the insurer as to the recovery had 
to the amount theretofore paid or advanced the insured, the insurer could direct its 
application according to the dictates of its own discretion, and that, even to the extent 
of directing that it be applied to the liability found against the defendant in favor of 
the plaintiff. Having done so, the judgment of the trial court against the defend- 
ant for the difference between the recovery and the recovery and the credit so allowed 
defendant was without error, unless it be found in some of the assignments of the 
defendant, the cross-petitioner in error in this appeal. ; 


Going to such assignments, we find that the defendant contends, first, that the 
court erred by not crediting plaintiff’s recovery with the entire amount of the insur- 
ance paid to the plaintiff by the insurance company. As pointed out supra, the cause 
of action pleaded by the plaintiff was not only for the gin plant, but also for cotton, 
cotton seed, and supplies destroyed by the fire. The recovery, in the language of the 
verdict of the jury, was for $12,000 for loss of “gin plant,’ and $1,000 for loss of 
profits. It is to be noted that the insurer had paid plaintiff $10,426.55 for the loss of 
the gin plant, and approximately $4,000 in addition thereto, for loss of cotton, cotton 
seed, and supplies. The contention of the defendant is that the credits should not 
only include the $10,426.55, but should have also included the additional amount of 
insurance paid plaintiff. If credit had been given for this additional amount, it would 
have completely offset plaintiff’s recovery, and no judgment in any amount would 
have gone against the defendant. From the verdict returned, no recovery was 
apparently considered proper by the jury for the property destroyed, other than 
that covered by the policy on the “gin plant.” In other words, the recovery of dam- 
ages for the destruction of the gin plant was $12,000 and the amount paid by the 
insurance company thereon to the plaintiff was $10,426.55. 


[2] If either party contended that the form of verdict inaccurately described the 
intended finding of the jury ,or was in any particular wrong, as not speaking the 
issues determinative thereby, it was necessary that objection be made to the form 
of the verdict before the verdict was received, and the jury discharged, so that the 
jury might have had an opportunity to correct the same. 

[3] The next assignment made by the defendant is to the effect that certain evi- 
dence as to the loss of profits was incompetent and insufficient to sustain the verdict 
for such allowed loss. On examination of the character of the evidence submitted, 
without undertaking to discuss the same in detail, we are constrained to decide against 
this contention of the defendant on the authority of cases from this court. Con- 
tinental Gin Co. v. Sullivan, 48 Okl. 332, 150 P. 209; Wellington v. Spencer et al., 
37 Okl. 461, 132 P. 675, 46 L. R. A. (N. S.) 469; Ft. Smith & W. R. Co. v. Williams, 
30 Okl. 726, 121 P. 275, 40 L. R. A. (N. S.) 494; Bishop-Babcock-Becker Co. v. 
Estes Drug Co. et al., 63 Okl. 117, 163 P. 276; Leasure v. Hughes, 72 Okl. 75, 178 P. 
696; Mensing v. Wright et al., 86 Kan. 98, 119 P. 374. 

The next and last assignment of the defendant is that error was committed in 
that the fol!owing instruction was given to the jury: 

“You are instructed, gentlemen of the jury, that in a civil case, such as the one 
on trial, all that the plaintiff is required to do to establish his case is to make it 
appear to be more probable that the injury came in whole or in part from the defend- 
ant’s negligence than from any other cause, and this fact may be established by 
circumstantial evidence and the reasonable inferences to be drawn therefrom.” 

This assignment must be denied on the authority of the case of St. Louis & San 
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Francisco Ry. Co. v. Russing, 31 Okl. 231, 120 P. 973, and the case of St. L. S. F. R. 
Co. v. Hart, 45 Okl. 659, 146 P. 430. 

The judgment of the trial court is in all respects affirmed 

Nicholson, C. J., and Mason, Lester, Clark and Riley, JJ., concur. 


ORENSTEIN et al. v. NEW JERSEY INS. CO. OF NEWARK, N. J. (No.11673.) 
(Supreme Court of South Carolina. February 4, 1925. Rehearing Denied April 9, 
1925.) 

127 Southeastern Reporter 570. 


2. INSURANCE—INSURER HELD ENTITLED TO HAVE JURY PASS ON 
QUESTION WHETHER INSURED HAD FALSELY SWORN TO 
MATERIAL FACT WITH INTENT TO DECEIVE. 

In suit on fire insurance policy, defendant held entitled to have jury pass on 
facts relative to question whether plaintiff had falsely sworn as to material fact wil- 
fully and with intent to deceive. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

3. INSURANCE—INSTRUCTION THAT PROVISION OF POLICY AS TO 
INCREASED HAZARD WITHIN KNOWLEDGE “OR” CONTROL OF 
INSURED SHOULD BE READ KNOWLEDGE “AND” CONTROL HELD 
ERRONEOUS. 

Court’s instruction, in analyzing provisions of fire insurance policy, that pro- 
visions relative to increased hazard within knowledge “or” control of insured should 
be read within knowledge “and” control, held erroneous, notwithstanding court used 
word “or” in other parts of charge. 

(For other cases, see Insurance, Dec. Dig. § 669[2].) 


4. INSURANCE—UNDER STANDARD LOSS PAYABLE CLAUSE MORT- 
GAGEE’S RIGHTS NOT AFFECTED BY NEGLECT OF INSURED. 
Under standard or union form of loss payable clause, mortgagee is entitled to 

full protection, and no act or neglect of insured can prejudice his rights. 
(For other cases, see Insurance, Dec. Dig. § 311[3].) 


5. INSURANCE—UNDER SIMPLE OR SHORT FORM OF LOSS PAYABLE 
CLAUSE, MORTGAGEE BOUND BY APPRAISAL PURSUANT TO 
TERMS OF POLICY. 

Under simple or short form of loss payable clause, mortgagee is bound by ap- 
praisal performed under terms and conditions of policy, especially when loss payable 
clause is made subject to provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 


6. INSURANCE—TAKING OF FIRE INSURANCE POLICY AS COLLAT- 
ERAL SECURITY DOES NOT MAKE MORTGAGEE PARTY TO IN- 
SURANCE CONTRACT. 

Taking of fire insurance policy as collated security to loan does not make mort- 
gagee a party to contract of insurance. 
(For other ‘cases, see Insurance, Dec. Dig. § 222.) 


7. INSURANCE—TAKING OF FIRE POLICY AS COLLATERAL SECURITY 
Oeaeeee IPSO FACTO CREATE RELATION OF ASSIGNOR AND 


Taking of fire insurance policy as collateral security to loan does not ipso facto 
create relation of assignor and assignee. 


(For other cases, see Insurance, Dec. Dig. § 222.) 


8 INSURANCE—WHERE POLICY PROVIDES METHOD FOR DETER- 
MINING LOSS, HOLDER OF POLICY, AS COLLATERAL SECURITY 
OR UNDER ASSIGNMENT, HAS NO HIGHER RIGHTS THAN 
INSURED. 

Where fire policy provides method for determining amount of loss, such provi- 
sions are binding on parties thereto, and holder of policy, as collateral security or 
under assignment from insured, has no higher rights than were vested in insured. 


(For other cases, see Insurance, Dec. Dig. § 574[5].) 
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9, INSURANCE—POLICY CONSTITUTES CONTRACT PROVISIONS OF 


WHICH ARE BINDING, UNLESS WAIVED OR ANNULLED FOR 
LAWFUL REASONS. 


Insurance policy constitutes contract between parties, provisions of which are 
binding, unless waived or annulled for lawful reasons. 


(For other cases, see Insurance, Dec. Dig. § 124.) 


Appeal from Richland County Court; M. S. Whaley, Judge. 

Action by Harry Orenstein and D. Karesh, executors of J. Orenstein and the 
Carolina National Bank of Columbia, against the New Jersey Insurance Company 
of Newark, N. J. Judgment for plaintiffs, and defendant appeals. Reversed, and 
remanded for new trial. 

Benet, Shand & McGowan, of Columbia, and Augustine T. Smythe, of Charles- 
ton, for appellant. 

D. W. Robinson, Robert Moorman, both of Columbia, for respondents. 


W. C. Cornran, A.A.J. At the call of this case in the Supreme Court the 
attorneys for the appellant made a motion that they be allowed to amend their 
exceptions by pointing out more definitely the errors of which complaint was made. 
After due consideration this court is of the opinion that the motion should be, 
and the same is hereby, granted. 

This suit by the plaintiff is to recover $2,232.47 and interest alleged to be due 
it by the defendant upon the following complaint: 

(1) That plaintiff, J. Orenstein, is a resident of Richland county, state of 
South Carolina; and plaintiff the Carolina National Bank of Columbia, is a cor- 
poration, having its principal place of business in the county and state aforesaid. 

(2) That the defendant was at the times hereinafter mentioned and still is, a 
corporation engaged in the business of writing insurance against loss by fire for 
compensation; and that said defendant was and is engaged in such business in 
Richland county, state of South Carolina. 

(3) That on the 8th day of December, 1922, said defendant in consideration of 
a premium of forty-two and 51/100 dollars, made, executed and delivered its contract, 
by which it insured plaintiff, J. Orenstein, in the sum of twenty-five hundred ($2,500) 
dollars, against loss by fire on his stock of merchandise situated at No. 1225 on the 
west side of Huger street, in the city of Columbia, state aforesaid, for the term 
of one year. 

(4) That it was further provided in said policy that any loss or damage in- 
curred thereunder should be payable to the Carolina National Bank of Columbia, as 
its interests may appear. 

(5) That thereafter, on the 21st day of March, 1923, a fire occurred by which a 
large portion of the stock of goods of said plaintiff Orenstein was destroyed. 

(6) That by reason thereof the defendant has become liable to pay to the 
plaintiffs the sum of twenty-two hundred thirty-two and 47/100 ($2,232.47) dollars, 
which sum is due to plaintiff, the Carolina National Bank of Columbia. 

(7) That the defendant, after due notice, has refused to pay said sum and denies 
all liability therefor. 

Wherefore plaintiffs pray judgment against defendant for the said sum of 
twenty-two hundred thirty-two and 47/100 ($2,232.47) dollars, together with interest, 
and for such costs and other and further relief as plaintiffs may be entitled to in the 
premises. 

The answer of the defendants set out snventl defenses to the complaint, one of 
them being that after the fire an appraisal of the loss and damage was fixed by 
arbitrators selected under the terms of the policy, and that under the finding of the 
arbitrators, which was binding upon the ener the recovery could in no event 
exceed the sum of $862.80. 

Other defenses set out in the answer were to the effect that the policy was 
rendered void by reason of false swearing by the insured, and also that the hezard 
had been increased by reason of a copious supply of kerosene or gasoline being 
applied to the stock of goods, which was done under the control or knowledge of the 
insured. The verdict was for the plaintiff in the sum of $2,102.43 and $53.14 interest. 

The facts of the case as brought out -by the testimony will be alluded to for 
the purpose of showing the real setting out of which this controversy arose. Jacob 
Orenstein was a wholesale clothing merchant of the city of Columbia, and became 
indebted to the plaintiff bank in quite a large sum of money. As collateral security 
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to this indebtedness he gave to the bank, amongst other things, the insurance policy 
covering his stock of goods. This policy had attached to it the short form of loss 
payable clause designating that the loss by fire covered by the policy should be pay- 
able to the bank as its interest might appear. A fire occurred thereafter under most 
suspicious circumstances and, upon failure of the insured and the insurance com- 
pany to agree as to the amount of the loss, resort was had to the policy to ascertain 
how the amount of the loss should be determined under its provisions. Each party 
chose an arbitrator, and the two arbitrators then chose an umpire, all three being 
distinterested parties. Some time after the fire the insured, Jacob Orenstein, died, 
and this action is, therefore, prosecuted by his personal representatives. 


[1, 2] During the trial of the case his honor, Judge Whaley, decided on plaintiffs’ 
motion that there was not sufficient testimony to be considered by the jury as to the 
defense of false swearing by the insured. Upon this ruling no exception was taken. 
The attorneys for the defendant presented a request to charge on this proposition 
which was refused, and complain of error on the part of the trial judge in regard 
thereto. 


This identical question has been very recently discussed by this court in the 
case of De Shields v. Insurance Co., 125 S. C. 457, 118 S. E. 817. We quote from 
pages 470, 471 (118 S. E. 821) of that case: 


“The fourth proposition advanced by appellant (exception 5) is that the policy 
was avoided by the false statements under oath, contained in the proof of loss sub- 
mitted by plaintiff to the effect ‘That at the time of the fire or loss there was no 
other insurance on said truck, and that no other person had any interest in said 
truck by mortgage or otherwise than the Southern Auto & Supply Company.’ Gen- 
erally speaking, to avoid a policy for false swearing in the proofs of loss, ‘the false 
statements must have been made intentionally and willfully—must have been made, 
according to perhaps the greater weight of authority, ‘with intent to deceive or 
defraud,’ and ‘must be material.’” 26 C. J. 383, § 493; 14 R. C. L. 1343; note, 32 
L. R. A. (N. S.) 453. Whether the statements here attributed to the plaintiff were, 
in fact, false, or were material, or were willfully made with intent to deceive and 
defraud, involved the determination of disputed issues of fact, which the trial judge 
properly submitted to the jury. 

See, also, Ruberg v. Brown, 50 S. C. 397, 27 S. E. 873, and Laird v. Insurance 
Co., 82 S. C. 424, 64 S. E. 404. 

From these cases it appears that the question of false swearing is a fact in the 
case to be submitted to the jury together with the other facts in the case. Although 
the trial judge had ruled this defense out of the case, yet that ruling did not pre- 
clude the defendant “from asking that the jury pass upon the facts relative thereto. 
It is the same as though the defendant had charged error on the part of the trial 
judge in ruling out that defense. This exception is, therefore, sustained. 

[3] Error is imputed to the trial judge in charging the jury that the increase 
of hazard should be within the knowledge and control of the insured in order to 
defeat the policy, whereas the provision of the policy was as to control or knowledge. 
The charge objected to is as follows: 

“The court further charges you that in its clause of the policy as to increased 
hazard by means within the knowledge or control of the insured, these words 
‘knowledge or control’ carry both the idea of knowledge and control, and that the 
increased hazard must be to the knowledge of the insured and within his control. 
An increase of hazard by another person, even if such other person were in the 
employ of the insured, would not avoid the policy, unless it were within the knowledge 
of the insured.” 

“I charge you that; that is a fair principle under this policy, because otherwise 
such a provision in reality would make the insured the guarantor of every one whom 
he had in his employ, and I don’t think the policy meant that.” 

It is true that in two other places in his charge the trial judge used the word 
“or” as appears in the policy. The policy was the contract, and if the trial judge had 
merely used the wrong word inadvertently his error would have been harmless. 
In Lewis v. Telegraph Co., 57 S. C. 325, 35 S. E. 556, the court says: 

“Where the circuit judge has once stated the law with entire accuracy, and 
afterwards is not quite as careful as he might have been in observing the distinction 
between the copulative conjunction ‘and’ and the disjunctive conjunction ‘or,’ this 
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court will not be swift in imputing such want of literary excellence or verbal accuracy 
in the charge to that class of errors known to the profession as reversible errors.” 

However, the trial judge was subjecting the provisions of the contract to a 
critical analysis and the rule announced in Smith v. Railway, 53 S. C. 121, 30 S. E. 
697, must control. The court in that case says: 

“Tt seems to us that it will not be reversible error, if a judge has read the statute 
itself in the presence of the jury, and should thereafter, in commenting upon the law, 
drop the disjunctive conjunction ‘or,’ using instead the copulative conjunction ‘and,’ 
unless he was doing more than running over the statutory proviso. If, however, the 
circuit judge was. subjecting the language employed in the statute to a critical analysis, 
whereby and wherein it became important that the difference in meaning and effect 
between the words ‘and’ and ‘or’ should be carefully noticed, then, in such an instance, 
it would be error.” 

This exception is, therefore, sustained 

By far the most serious question raised by this appeal is presented by exceptions 
which charge error on the part of the trial judge in holding that the bank was the 
real party in interest; that it was entitled to representation in the appraisal proceed- 
ings; and that it was not bound by the appraisal to which it was not a party. 

Before adverting to the authorities on this subject, it may be well to note a few 
very important facts. The contract of insurance evidenced by the policy issued to 
Orenstein was solely between the insurance company and the insured. The bank 
was in no sense a party to the contract at the time it was entered into between the 
original parties thereto. At a later date the bank accepted the policy as collateral 
security for a debt, and the short form of ‘loss payable’ clause was made a part 
thereof. This clause did not make the bank a party to the contract, but was merely 
an amendment to the original contract between the original parties providing for 
the payment to the bank of such loss as might be determined in favor of the insured. 
By the very clause itself the provisions of the policy were not in any way disturbed 


for it provided: 
“Loss Payable. 


“Columbia, S. C., Agent, May 25, 1922. 

“It is agreed that any loss or damage that may be ascertained and proven to be 
due the assured under this policy shall be held payable to the Carolina National 
Bank of Columbia as its interest may appear, subject, nevertheless, to all conditions 
of the policy. Attached to and forming part of policy No. 5042267 of the New 
Jersey Insurance Company of Newark, New Jersey.” 

In case of a fire loss and a disagreement as to the amount between the insured 
and the insurance company what could or should be done? The contract between 
them was still in its “pristine vigor” and no new party had been added to it. Appraisal 
was the remedy provided and an appraisal was duly had by disinterested parties. It 
will be noted that no objection has been made to the personnel of the appraisers; no 
charge of incompetence or fraud has been lodged against them. The only objection 
is that the bank was entitled as a matter of law to participation in the work of the 
appraisers. This is a very important question to all parties, and a careful review of 
the authorities is necessary to the proper determination of it so that the law be settled 
at least in South Carolina. 

There can be no doubt of the proposition that when the so-called “union mortgage 
clause” is used the mortgage is to be fully protected, in fact some of the courts 
hold that it is the same as though another contract had been entered into. The case 
of Erie Brewing Co. v. Insurance Co., 81 Ohio St. 1, 89 N. E. 1065, 25 L. R. A. 
(N. S.) 740, 135 Am. St. Rep. 735, 18 Ann. Cas. 265, is the only case which holds the 
contrary. A different view is taken by some of the courts where there is a simple 
loss payable clause, they holding that the mortgagee is not a necessary party to the 


appraisal proceedings. The question is one of great confusion, and a reconciliation of 
the authorities is practically hopeless. 


As the question has never been determined in this state, we will be forced to adopt 


the conclusion which appears most reasonable, giving due weight to the opinions of 
other courts to which access is available at this time. 


In the following cases the mortgagee has been adjudged bound by an appraise- 
ment to which he was not a party: Insurance Co. v. Johnson, 22 Colo. 476, 45 P. 431; 
Collinsville Sav. Soc. v. Insurance Co., 77 Conn. 676, 60 A. 647, 69 L. R. A. 924; 
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Chandos v. Insurance Co., 84 Wis. 184, 54 N. W. 390, 19 L. R. A. 321. To these 
may be added Joyce on Insurance, § 3249. 

There are several cases holding the contrary doctrine which are relied upon by 
the respondent in this case and which will be noted, as follows: Bergman v. Insurance 
Co., 92 Ky. 494, 18 S. W. 122, 15 L. R. A. 270. This case holds that the mortgagee is 
entitled to notice of and participation in the award. The opinion says: 

“But the indorsement of the policy by appellees for the benefit of the appellant, 
* * * and his acceptance of the indorsement, bound him to the terms of the policies 
in reference to the arbitration, as well as to other things; and if it be true that the 
policies require that the insured alone shall arbitrate with the appellees, then the 
appellant * * * is bound by its terms in that regard. But the policies do not confine 
that matter to the insured and the appellees. The policies say ‘the parties,’ which 
term, in our opinion, means the parties in interest.” 

There is no such loophole in the case at bar. 

In Morris v. Insurance Co., 14 Ky. Law Rep. 859, it was held that the insured 
and the insurer could not by agreement bind the rights of the mortgagee. It does 
not appear that arbitration was had according to the terms of the policy. 

In Insurance Co. v. Stein, 72 Miss. 943, 18 So. 414, while the court holds that the 
mortgagee was not bound by a most inadequate appraisal, it does not appear that the 
appraisal was undertaken according to the provisions of the policy. 

In Hall v. Fire Ass’n, 64 N. H. 405, 13 A. 648, the court says that “the insured 
could no more adjust the amount of the loss than he could release it.” Again, no 
mention of an appraisement according to the terms of the policy. 

In Brown v. Insurance Co., 5 R. I. 394, it was distinctly held that the mortgagee 
had the right to representation in fixing the amount of the loss but the court says: 

“Arbitration is certainly a very proper mode of ascertaining the amount of a 
loss under a fire policy, and, as such, is contemplated by the instrument itself; but 
who must be parties to the submission to make the award binding in any particular 
case, unless the case be provided for in the policy, depends upon principles altogether 
independent of the policy,” etc. 

—again showing that the provisions of the policy must govern. 

In Hathaway v. Insurance Co., 134 N. Y. 409, 32 N. E. 40, 17 L. R. A. 514, an 
adjustment of the insurance was made between the insurer and the insured and the 
court held that the mortgage was not bound by the adjustment. It nowhere appears 
in oo report of this case that the adjustment was made according to the terms of the 

icy. 

a In Insurance Co. v. Field, 18 Colo. App. 68, 70 P. 149, the court had under con- 
sideration this same question arising under a standard union mortgage clause. The 
court held that the mortgagee was not bound by an agreement between the owner and 
the insured. As before stated, we think there is no doubt of the soundness of the 
position. The distinction between the two forms of mortgage clause is that in the 
standard or union form it is provided that no act or neglect of the insured shall affect 
the rights of the mortgagee; while in the short form the loss is payable to the mort- 
gagee as his interest may appear, and in many cases, notably the case under considera- 
tion, “subject to the provisions of the policy.” 

We are content to rest our conclusion in this case upon the following extract from 
Joyce on Insurance, supra, together with the other authorities cited: 

“Where a policy insuring premises against loss by fire and having a mortgage 
clause attached, provides that in the event of a loss and a disagreement as to the 
amount thereof, there shall be an appraisal fixing such amount, the appraisers to be 
chosen by the insurer and the insured; such provision is binding on the mortgagee and 
he is bound by that appraisal, although he did not participate in the appointment of 
the appraisers, had no notice of the appraisement or of the proceedings resulting 
therein, and a ‘mortgage clause’ attached to a policy at the time of execution which 
makes the loss, if any, under the policy, payable to the mortgagee, as his interest 
may appear is not an assignment of the policy to the mortgagee, and in the absence 
of fraud or collusion he is bound by the award of the appraisers, provided for and 
required by the terms of the policy in the event of a disagreement between the 
insured and the insurance company as to the amount of the loss, although the mort- 
gagee was not a party to and had no notice of the appraisement and award.” 

[4-9] The difficulty attached to this question seems to have arisen from certait 
loose expressions in the various cases, superinduced by imperfect statements of the 
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facts of the individual cases. From the authorities we reach the following con- 
clusions : 


(1) In standard or union form of loss payable clause the mortgagee is entitled 
to full protection, and no act or neglect of the insured can prejudice his rights. 

(2) In the simple or short term of loss payable clause, the mortgagee is bound by 
the appraisal when it is performed under the terms and conditions of the policy, 
especially when the loss payable clause is made subject to the provisions of the 
olicy. 

7 (3) That the taking of the policy as collateral security to a loan does not make 
the mortgagee a party to the contract of insurance. 

(4) That the taking of the policy as collateral security to a loan does not ipso 
facto create the relation of assignor and assignee. 

(5) That in cases where the policy provides a method for determining the 
amount of loss, such provisions are binding upon the parties thereto, and that the 
holder of the policy as collateral security, even under an assignment, can take no 
higher rights than were vested in his assignor. 

(6) That the policy creates the contract between the parties, the provisions of 
which are binding, unless waived or otherwise annulled for lawful reasons. 

[10] We cannot say there was error on the part of the trial judge in allowing 
the jury to consider a statement of the amount of loss as prepared by the attorneys 
for the plaintiffs. This was a very complicated case, and the trial judge was anxious 
that the jury should have all the light possible. While we do not generally approve of 
the practice of allowing jurors to consider papers, statements, or documents of any 
kind not offered in evidence, yet in this case we cannot say that discretion was abused, 
always remembering that the discretion of the trial judge in the conduct of cases 
before him covers a very wide latitude. 

It is the judgment of this court that the judgment of the lower court be reversed, 


and that the cause be remanded to the county court of Richmond county for a new 
trial. 


Fraser and Marion, JJ., concur. 


Gary, C. J., and T. P. Cothran, J., did not participate. 
Watts, J., disqualified. 


GERMANIA FIRE INS. CO. v. FORT WORTH GRAIN & ELEVATOR CO. 
(No. 6794.) 
(Court of Civil Appeals of Texas. Austin. March 13, 1925. 
April 8, 1925.) 
271 Southwestern Reporter 256. 

1. INSURANCE—SALE BY PARTNER OF INTEREST IN INSURED PROP- 
ERTY TO ANOTHER IS NOT CHANGE OF TITLE AND POSSESSION. 
Sale by partner of his interest in insured property to another partner is not 

change of title and possession, avoiding fire policy or defeating recovery. 

(For other cases, see Insurance, Dec. Dig. § 328[9].) 

2. INSURANCE—CHANGE OF TITLE TO PARTNERSHIP PROPERTY 
HELD NOT SUCH AS TO AVOID FIRE INSURANCE POLICY. 

Where persons, to whom the legal title of partner’s interest passed, was never in 
possession of any of the partnership property insured, and did nothing to affect the 
risk, as a result of which the proprietary interest of the remaining partners was 
increased, as was their motive to protect the property from fire, held that the change 
of title to such person was not such as to avoid the policy. 

(For other cases, see Insurance, Dec. Dig. § 328[9].) 

3. INSURANCE—BREACHES OF IRON-SAFE CLAUSE, AND OF WAR- 


RANTIES AS TO INVENTORIES AND KEEPING OF BOOKS, DE- 
FEATS RECOVERY, UNLESS EXCUSED. 


Rehearing Denied 


Breaches, by insured, of iron-cafe clause, and of promissory warranties as to in- 
ventories and keeping of books, defeats recovery, unless excused by insurer. 


(For other cases, see Insurance, Dec. Dig. § 335[1].) 
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6. INSURANCE—WHETHER CERTAIN INDIVIDUAL HAD AUTHORITY 
FROM INSURER TO REPRESENT IT IN ADJUSTING FIRE LOSS 
HELD FOR JURY. 

Whether a certain individual had authority from insurer to represent it in adjust- 
ing fire loss, held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[2].) 


7. INSURANCE—INSURER HELD ESTOPPED FROM DENYING AU- 
THORITY OF CERTAIN PERSON TO REPRESENT IT IN ADJUSTING 
FIRE LOSS. 


Insurer held estopped from denying authority of certain person to represent it in 
adjusting fire loss, where it availed itself of all of the services of such person in 
attempting to adjust loss, and used such information to defeat the policy, and insured 
in giving it acted in good faith, and at expense and loss of time. 


(For other cases, see Insurance, Dec. Dig. § 565). 


8. INSURANCE—PLEADING, ALLEGING INSURANCE CONTRACT AND 
COMPLIANCE WITH ITS TERMS, HELD TO ALLEGE CAUSE OF 
ACTION. 


In action against insurer to recover fire loss, pleading, setting forth insurance 
contract and compliance with its terms by plaintiff, held to allege cause of action. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 


9. INSURANCE—FORFEITURE MATTER TO BE PLEADED AND 
PROVED. 


Forfeiture, as defense, was matter to be pleaded and proved by insurer. 
(For other cases, see Insurance, Dec. Dig. § 645[2].) 


11. INSURANCE—INSURER HELD CHARGED WITH NOTICE AS TO 
ASSUMED AUTHORITY OF PERSON TO ACT AS ITS AGENT. 


Insurer held charged with notice as to assumed authority of person to act as its 
agent, and of insured’s dealing with him as insurer’s agent. 

(For other cases, see Insurance, Dec. Dig. § 75.) 

12. INSURANCE—FAIR DEALING REQUIRED INSURER TO REPUDIATE 
WRONGFUL ASSUMED AGENCY OF INDIVIDUAL WITH WHOM IN- 
SURED DEALT. 

Where insurer knew that a certain person assumed to act for it in adjusting fire 
loss, and that insured dealt with such person, believing he was the agent of insurer, 
fair dealing required insurer to repudiate such assumed agency, if it was unauthorized, 
instead of accepting the benefits of such person’s services. 

(For other cases, see Insurance, Dec. Dig. § 94.) 

14. INSURANCE—FATAL VARIANCE HELD NOT TO EXIST BETWEEN 
ALLEGATIONS AND PROOF AS TO PARTNERSHIP INTEREST OF 
PERSON TO WHOM PARTNER’S INTEREST WAS TRANSFERRED. 
Fatal variance held not to exist between allegations. and proof as to partnership 

interest of person to whom partner’s interest was transferred. 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 


15. INSURANCE—PARTY TRANSFERRING PARTNERSHIP INTEREST 
BEFORE FILING OF SUIT BY PARTNER NOT ENTITLED TO PART 
OF JUDGMENT RECOVERED. 

Party transferring partnership interest before filing of suit by partner is not 
entitled to part of judgment recovered. 
(For other cases, see Insurance, Dec. Dig. § 593[1].) 


17. INSURANCE—SHOWING OF NON-COMPLIANCE BY INSURED, WITH 
FORFEITURE CLAUSES, HELD PREREQUISITE -TO INSURER’S 
RIGHT TO ASSERT FORFEITURE. 

Showing by insurer of non-compliance by insured, with clauses, breach of which 

— ground for forfeiture, held prerequisite to insurer’s right to assert for- 

eiture. 


(For other cases, see Insurance, Dec. Dig. § 646[2].) 
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18. INSURANCE—EVIDENCE HELD SUFFICIENT TO SUSTAIN FINDING 
OF INSURER’S WAIVER OF CLAUSES PERTAINING TO TAKING. 
OF INVENTORY AND KEEPING OF BOOKS AND INVOICES. 
Evidence held sufficient to sustain a finding of insurer’s waiver of clauses per- 

taining to taking of inventory and keeping of books and invoices. 
(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Error from District Court, Tarrant County; Ben M. Terrell, Judge. ; 
Action by the Fort Worth Grain & Elevator Company against the Germania 


Fire Insurance Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 


Locke & Locke, of Dallas, for plaintiff in error. 

Capps, Cantey, Hanger & Short, J. W. Stitt, and W. D. Smith, all of Fort 
Worth, for defendant in error. 

Baucu, J. The Fort Worth Grain & Elevator Company sued the Germania 
Fire Insurance Company, in the District Court of Tarrant County, Tex., on a policy 
for $2,000 issued by said Insurance Company to the Grain & Elevator Company on 
May 2, 1914, insuring it against loss by fire for a period of one year. Of this amount 
$800 was on the machinery and $1,200 on its stock of goods—grain, flour, feed 
stuffs, etc. On October 27, 1914, a fire destroyed the property insured, and suit was 
filed on February 15, 1915. The case was not tried, however, until May 20, 1922. 
For brevity and convenience the parties will be designated as the Insurance Company 
and the Elevator Company, and as they appeared in the lower court. 

In addition to general and special exceptions and general denial, the Insurance 
Company defended on the ground that plaintiff was guilty of numerous breaches 
of warranties in the policy. By supplemental petition plaintiff pleaded waiver by the 
Insurance Company of all breaches by plaintiff, and conduct by the Insurance Com- 
pany, which estopped it from setting up such breaches as a defense. The case was 


submitted to a jury on special issues, on which they found for plaintiff, and on 
which the court rendered judgment for the full amount of the policy. From this 


judgment this appeal is prosecuted. 
OPINION. 


The first assignment complains of the refusal of the trial court to instruct a 
verdict for the Insurance Company, on the ground that a change in the ownership of 
the property insured, without the knowledge or consent of the Insurance Company, 
had taken place after the issuance of the policy and before the fire, in violation of 
the provisions of the policy. 

The policy, among numerous other provisions for forfeiture, contained the fol- 
lowing language: 

“This entire policy, unless otherwise provided by agreement hereon or added 
hereto, shall be void * * * if any change, other than by death of the insured, takes 
place in the interest, title, or possession of the subject of insurance (except change 
of o¢cupants without increase of hazard), whether by legal process or judgment, or 
by voluntary act of the insured; or otherwise. * * *” 

The proof showed that, when the policy was issued on May 2, 1914, the Fort 
Worth Grain & Elevator Company was a partnership composed of M. M. Egan, 
J. R. Stitt, and Mrs. E. E. Payne, wife of F. W. Payne; that on June 15, 1914, M. M. 
Egan assigned his interest therein to D. A. Cowan; that on June 17, 1914, D. A. Cowan 
assigned same to Matt Harris, in whose name it appeared at the time of the fire. 
After the fire Matt Harris, who was the brother-in-law of J. R. Stitt and F. W. 
Payne, retransferred his interest in the partnership and in the policy to Stitt and 
Payne. The consideration for the assignment from Egan to Cowan was $2,000 cash, 
paid by Stitt and Payne, and the execution of six notes for $1,000, each signed by 
Cowan, Stitt, Payne, and Mrs. Payne. At the same time Stitt and Payne secured 
Cowan against any liability on his part for the payment of these notes. Harris paid 
no money to any one upon the assignment to him, but it was agreed between them 
that, when Harris could sell his stock of goods at Killeen and pay the $2,000 paid 
out by Stitt and Payne, he was to come in as a partner. However, this was never 
done. Neither Cowan nor Harris ever had anything to do with the conduct of the 
business of the Elevator Company, nor did they ever have possession, control, or 
management of any of the property insured. These paper transactions appear to have 
been nothing more or less than a circuitous method of getting Egan out of the part- 
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nership. Even though the legal title to Egan’s interest was in Harris, he asserted no 
* interest in the business, and, to all intents and purposes, it was owned and controlled 
by and entirely in the possession of Stitt and Payne, the other two members of the 
partnership. 

In support of its contention plaintiff in error cites, among other cases, Ins. Co. 
v. Davis (Tex. Civ. App.) 167 S. W. 175; Laundry Co., v. Ins. Co., 121 Tenn. 13, 113 
S. W. 394, 21 L. R. A. (N. S.) 442; Ins, Co. v. Ransom (Tex. Civ. App.) 61 S. W. 
144; Ins. Co. v. Bank, 18 Tex. Civ. App. 721,.45 S. W. 737. In all these cases, 
save that of Ins. Co. v. Davis, there was a complete change of both the ownership 
and the possession of the property insured. In the Davis Case the owner of the 
property sold a one-third interest to each of two other partners and placed one of 
them in possession of the property insured. 

[1] It seems settled in this state that a sale by one partner of his interest in the 
insured property to another partner is not such a change of title and possession 
as to avoid the policy or defeat a recovery. Tex. Banking & Ins. Co. v. Cohen, 47 
Tex. 412, 26 Am. Rep. 298; Ins. Co. v. Hill (Tex. Civ. App.) 127 S. W. 283. This 
accords with the great weight of authority. 26 C. J. 236. But, even though the legal 
title to Egan’s interest passed to Harris, he was never in possession of any of the 
property insured and did nothing to affect the risk. On the other hand the proprietary 
interest of Stitt and Payne in the property insured was increased by this transaction, 
their loss increased in case it burned, and their motive to protect it from fire thus 
increased also. As stated by Justice Greenwood, in Ins. Co. v. O’Bannon, 109 Tex. 
281, 206 S. W. 815, 1 A. L. R. 1407: 

“Tt is settled law in this state that a fire insurance policy is not violated by a 
change of title—‘not of a nature calculated to increase the motive to burn, or diminish 
the motive to guard the property from loss by fire.’ New Orleans Ins. Co. v. Gordon, 
# bee A S. W. 720; Home Mut. Ins. Co. v. Tompkies, 30 Tex. Civ. App. 404, 
. wan Ins. Co. v. Fort Worth Grain & Elevator Co. (Tex. Civ. App.) 257 

[2] Under this rule announced by our Supreme Court, we think there was no 
such change of title as avoided the policy, and this assignment is overruled. 

[3] The second assignment and four propositions thereunder all relate to viola- 
tion of the iron-safe clause, and breaches of the promissory warranties to take proper 
inventories and keep proper books, as specified in the policy. It is clear that these 
provisions were breached in whole or in part; and, unless excused otherwise, it is 
well settled that such breaches by the insured defeat a recovery. Camden Fire Ins. 
Co. v. Yarbrough (Tex. Com. App.) 215 S. W. 842; McPherson v. Camden Fire Ins. 
Co. (Tex. Com. App.) 222 S. W. 211; Ins Co. v. Flewellen (Tex. Civ. App.) 221 
S. W. 630; Fire Ins. Co. v. Adams (Tex. Civ. App. 158 S. W. 231; Royal Ins. Co. v. 
Okasaki (Tex. Civ. App.) 177 S. W. 200; Western Assurance Co. v. Kemendo, 94 
Tex. 367, 60 S. W. 661. The Elevator Company defended, however, on the grounds 
of waiver and estoppel. In answer to special issues submitted to them, the jury found 
that J. D. Buckalew, acting for the Germania Insurance Company, on or about De- 
cember 19, 1914, told J. R. Stitt that the insurance would be paid according to the 
loss sustained; that Stitt relied upon such statement; and that Buckalew had, at that 
time, authority from the Germania Insurance Company to adjust this loss. 

Without detailing the evidence, we think it clearly appears that, prior to De- 
cember 19th, Buckalew knew of all breaches of the policy of which the insured was 
guilty. Plaintiff in error’s chief contention is, however, that there is no evidence to 
show that Buckalew had any authority to represent the Germania Insurance Com- 
pany. The Insurance Company claimed that it had employed the Bates Adjustment 
Company of Dallas to adjust this loss, and denied that it had ever employed 
Buckalew for this purpose. Buckalew also testified that he was: not employed by 
the Germania. There was testimony, however, that soon after the fire Buckalew 
came to Stitt and procured a non-waiver agreement on behalf of the Germania ; that 
he also signed for it, as its adjuster, an agreement authorizing Stitt to sell the 
salvage; that he represented to Stitt that he was adjuster for all companies with 
which the Elevator Company held policies, including the Germania; that thereafter, 
when Buckalew took the insured’s sworn written examination, he told Stitt that it 
was for all of said companies; that, after negotiations for adjustment were begun, 
one or perhaps two of the other companies carrying insurance on this property 
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(there were six in all) were taken away from Buckalew; that he settled for three 
of them; that some time afterwards Buckalew told Stitt that he did not represent 
all of said six insurance companies, but declined to tell him which ones he did 
not represent; that it had been intimated to Stitt that the Bates Adjustment Com- 
pany were representing the Germania, but that, in response to a long-distance call 
to them, they had denied such representation; that letters, both to the home office of 
the Germania and to the Bates Adjustment Company from Stitt, asking who their 
adjuster was, were never answered; that, though Buckalew denied that he made any 
charge against the Germania, his books showed charges against two companies, not 
named on his books, for services in connection with this fire, which could not be 
accounted for except by including the Germania; that the plaintiff in error knew 
that Buckalew assumed to act for it, both in the non-waiver agreement, and in the 
salvage agreement; that the Bates Adjustment Company, acting for the Germania, 
knew of Buckalew’s efforts, went to his office, consulted with him, and obtained and 
utilized all the information he had obtained from the Elevator Company in his in- 
vestigation, but at no time did either the Germania or the Bates Adjustment Com- 
pany ever deny or repudiate the acts of Buckalew, nor send an adjuster to see the 
insured. On the other hand they utilized the information obtained by Buckalew 
while he was acting for the Germania. 

[4-6] It is elementary that agency cannot be established by the words or acts 
of the assumed agent taken alone. But, if there be other evidence tending to show 
agency, his declarations and acts are admissible as corroborative. American Cast- 
Iron Pipe Co. v. Birmingham Tailoring Co., 206 Ala. 609, 91 So. 484; Collier v. 
Schoenberg, 26 Ga. App. 496, 106 S. E. 581. Nor need such evidence in itself be 
conclusive. 22 C. J. 377. And where agency is otherwise indicated, the acts and 
declarations of the agent are admissible as circumstances tending to show agency. 
Daugherty v. Wiles (Tex. Com. App.) 207 S. W. 901; Bass v. Export & Import 
Corporation, 124 S. C. 346, 117 S. E. 594, 30 A. L. R. 168; Render v. Hill Bros., 30 
Ga. App. 239, 117 S. E. 258. In the light of these authorities we think the testimony 
above outlined was sufficient to go to the jury on the issue submitted, and, having 
found against the Insurance Company thereon, we will not disturb that finding. 

[7] But, even if we be in error as to this issue, we think that the Insurance 
Company is estopped to deny his (Buckalew’s) agency, after having availed itself of 
all his services in the matter, and then, having sought to use the information so 
obtained to defeat the policy, the insured having acted in good faith, and having 
iurnished such information at expense and loss of time. This same question of 
estoppel was raised in Home Ins. Co. v. Fort Worth Grain & Elevator Co. (Tex. 
Civ. App.), 262 S. W. 871, in a companion case growing out of the same fire, and 
the activities of this same agent. The facts appear to be practically identical with 
those in the instant case. Judge Smith of the San Antonio court in that case ably 
discussed the estoppel feature, and we deem further discussion of it here un- 
nee See, also, 22 Cyc. 1134g; Sullivan v. Ramsay (Tex. Civ. App.), 155 
S. W. ; 

[8-10] There is no merit in plaintiff in error’s sixth proposition. When the 
plaintiff pleaded the insurance contract and compliance with its terms, it pleaded a 
complete cause of action. Forfeiture as a defense was a matter to be pleaded and 
proven by the Insurance Company. Hay v. Bankers’ Life Co., 207 Mo. App. 277, 
231 S. W. 1035; Holt v. Love (Tex. Civ. App.), 168 S. W. 1020. The Elevator 
Company’s plea of waiver and estoppel was in reply to the Insurance Company’s 
defense, and not a “cause of action,” within the meaning of the statute of limitation, 
so as to be barred by a delay in pleading it. Sebree v. Patterson, 92 Mo. 451, 5 
S. W. 31; State v. Stuart, 111 Mo. App. 478, 86 S. W. 475. 

{11, 12] What we have already said sufficiently disposes of the eighth propositiin 
as to the declarations of an agent. In any event, when the principal, the Germania 
Insurance Company, through its regularly employed and admitted agents, came into 
possession of the non-waiver agreement and the salvage agreement signed by Buck- 
alew as its agent, it was charged with knowledge that Buckalew was assuming to 
act as its agent, and that the Elevator Company had so treated and dealt with him. 
Fair dealing then demanded that it repudiate his assumed agency instead of accept- 
ing the benefits of his services, if he, in fact, had-no authority to act for it. 

[13-15] In the original and amended petition plaintiff alleged that the partner- 
ship, at the time of the fire, was composed of J. R. Stitt, F. W. Payne, and his wife, 
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E. E. Payne, and Matt Harris; and that, prior to filing suit, Harris sold and con- 
veyed his interest to the other partners named. By supplemental petition, in response 
to the Insurance Company’s plea of forfeiture for change of ownership of the 
property insured, the plaintiff pleaded as follows: 

“That no one except the plaintiffs made any payment for said Egan’s interest in 
said business; that plaintiffs made the cash payment that was made to said Egan 
for his interest in said business and paid all the notes given him as part of the pur- 
chase price thereof, said notes being signed by plaintiffs in connection with the 
purchase of said Egan’s holdings in said partnership and business, and said Matt 
Harris never paid anything for the said Egan’s interest in said business, and having 
never participated in the profits nor in the losses of said business, and by agreement 
with plaintiffs he was not to participate in any profits nor share any of the losses in 
said business until he had paid something for the interest in said business transferred 
to him by the said Egan.” 

The proof substantially sustained these allegations. It is contended by plaintiff 
in error: (1) That this was in effect an allegation by subsequent amendment, 
that Harris was not a partner, as he was alleged to be in the original petition, 
and amounts to setting up a new cause of action barred by limitation, since the 
supplemental petition was not filed until six or more years after the original peti- 
tion was filed; (2) that the proof shows that Harris was not a partner and 
therefore a fatal variance with the allegations of the original pleadings. 

What we have said above in discussing the sixth proposition disposes of this 
first contention; that is, that such supplemental plea does not set up a new “cause 
of action” within the statutes of limitation, nor do we think there is a fatal 
variance between the allegations and the proof. The legal title to Egan’s interest 
was in Harris. German Alliance Ins. Co. v. Fort Worth Grain & Elevator Co. 
(Tex. Civ. App.), 257 S. W. 273. In the plea above quoted the Elevator Company 
was merely defending against the Insurance Company’s plea of forfeiture on the 
ground that the transfer of the property to Harris was not such a transfer as 
would forfeit the policy, and not a denial of the legal title of Harris as alleged in 
its original pleadings. It was not then a new or different cause of action. The 
interest of Harris, assigned to him by written transfer, was recognized throughout. 
Having transferred it to the plaintiffs before suit was filed, he was, of course, 
entitled to no part in the judgment. The cases cited by plaintiff in error are not 
applicable to the facts of this case. In each of those cases the proof showed that 
one or more parties who held an actual interest in the cause of action was not 
joined as plaintiff. Neal v. Adkins (Tex. Civ. App.), 145 S. W. 264; Floore v. 
Burgher (Tex. Civ. App.), 128 S. W. 1152; Ry. Co. v. Fruit Co. (Tex. Civ. App.), 
170 S. W. 851. No one who had any interest was omitted from this suit, and 
the judgment, as rendered, disposes of all parties who had any interest in the subject- 
matter of the suit under both the pleadings and the proof. 

Finding no reversible error, the judgment of the trial court is affirmed. 

Affirmed. 

On Motion for Rehearing. 

Plaintiff in error has filed a motion for rehearing herein in which it urges 
that, if the judgment of the trial court is not reversed, it should at least be reformed 
so as to permit a recovery by the Elevator Company of the insurance on the 
machinery only, and, as thus reformed, be affirmed. This contention is based upon 
the opinions of section A of the Commission of Appeals in the companion cases of 
the German Alliance Insurance Co. v. Fort Worth Grain & Elevator Co., 269 S. W. 
430, and the Home Insurance Co. v. Forth Worth Grain & Elevator Co., 269 S. W. 
432, rendered in said causes on March 11, 1925, and not yet [officially] reported. 
The opinions of the Courts of Civil Appeals in those cases appear in 257 S. W. 273, 
and in 262 S. W. 870, respectively. In those cases the Commission of Appeals 
reformed and affirmed the judgments of the trial courts so as to allow recovery of 
insurance on the machinery only. As to the insurance of the stock of goods, recovery 
was denied. In doing so, Judge Bishop of the Commission used the following 
language : 

“While, as stated, there is evidence showing the adjuster was informed and knew 
that there had been a transfer of interest in violation of the terms of the policy, 
and that section 3 of the record warranty clause had not been complied with, there 
is no evidence to indicate that either the adjuster or the insurance company knew 
that sections 1 and 2 of fhe record warranty clause had not been complied with. 
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“The burden is on the insured to show that the insurance company knew the 
facts which would entitle it to insist on forfeiture before they could claim that its 
right to so insist was waived. Here are shown four grounds, on each of which the 
insurance company, if not estopped, could insist on forfeiture. Its adjuster had 
full knowledge of two of three grounds, and so knowing, his assurance given the 
insured, under the ‘facts in evidence, would estop his principal from insisting on 
forfeiture by reason of these two known grounds. But there were two other grounds 
upon which it could rely for forfeiture, of which neither it nor its adjuster was 
aware at the time the insured was led to believe the policy would be paid. It could 
not, under this state of facts, be held to have waived, nor be estopped from asserting, 
a ground of forfeiture of which it was ignorant.” 

Section 1 of the record warranty clause provided that a complete itemized 
inventory of stock must be taken at least once in each calendar year, and, if none 
had been made within 12 months prior to issuance of policy, then that same be 
made within 30 days thereafter, etc. Section 2 provided that insured must prepare 
and keep.a set of books showing all business transacted, including all purchases, 
sales, and shipments, both for cash and on credit. The same or similar provisions 
appear in the policy sued upon in the instant case. 

We have no way of ascertaining just to what extent the evidence in the two 
companion cases above referred to is identical with or similar to that in the case 
before us. Judge Bishop found that there was “no evidence to indicate that either 
the adjuster or the insurance company knew that sections 1 and 2” had not been 
complied with. Clearly then those cases are not conclusive of the case before us, 
unless the evidence is likewise lacking in the instant case on the same issue. 


[16-18] In this case the question as to whether the insured had failed to comply 
with sections 1 and 2 of the policy, or, if it had not, whether the Insurance Company 
or its adjuster had knowledge of such failure prior to the date of the alleged 
waiver, was not submitted to the jury. In the absence of that, it will be presumed 
that the trial court’s finding on all necessary issues was such as to support the 
judgment. Was there any evidence to sustain such finding? J. R. Stitt testified that, 
on account of operating on small capital, he took an inventory of the stock practically 
every day and kept same in his desk. He also testified in detail as to how books, 
tickets, and slips were kept which reflected with reasonable accuracy the stocks 
coming into and going out of the place of business. The trial court may have con- 
cluded, after hearing all this evidence, that the insured had substantially complied 
with sections 1 and 2 of the policy. But, whether the insured had done so or not, 
it was incumbent upon the Insurance Company to show a non-compliance before 
it was entitled to a forfeiture. - Buckalew knew that part of the books and 
invoices had been destroyed, and that those saved were insufficient to show the 
loss. He went carefully through everything that was preserved, first with Egan’s 
daughter, who was hostile to the insured, then with the bookkeeper and with Stitt. 
Everything was explained to him in detail, and Stitt twice subjected himself to a 
sworn examination. Stitt testified that the next morning after the fire Buckalew 
told him “that he represented the insurance companies as adjuster and he wanted 
to arrive at the amount of our loss, and he asked me about our books, invoices, 
and so forth.” Stitt further testified that, on the same occasion, “I explained to 
him that we did not have a complete set of invoices of our stock of merchandise 
on hand, nor an inventory.” 


We think it reasonably appears, therefore, that instead of Buckalew not knowing 
that sections 1 and 2 of the record warranty clause of the policy had not been 
complied with, if, in fact, they had not, he was informed of practically everything 
that had or had not been done, and knew on December 19, 1914, when he agreed 
to pay the policy, of whatever breach of those sections the insured had been guilty. 
So instead of there being “no evidence” in the instant case of facts on which waiver 
could be predicated, as was found to obtain in the two companion cases recently 
decided and above referred to, we think there was sufficient evidence to sustain a 
finding of waiver. This distinguishes the case before us from those relied upon 
by plaintiff in error in its motion for rehearing. 

The motion is accordingly overruled. 

Overruled. 
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COOPER v. PROVIDENCE WASHINGTON INS. CO. (No. 5160.) 
(Supreme Court of Appeals of West Virginia. March 31, 1925.) 
127 Southeastern Reporter 511. 

(Syllabus by the Court.) 

1. INSURANCE—PLAINTIFF, FAILING TO COMPLY WITH IRON-SAFE 
CLAUSE, REQUIRED TO SHOW WAIVER BY DEFENDANT OF 
PRESERVATION OF RECORDS. 

In a suit on a standard fire insurance policy in which defendant relies in its 
defense upon failure of the assured to comply with a promissory warranty (naming 
it), which required him to make inventory of the goods, keep books showing a 
complete record of the business transacted during the continuance of the policy, 
preserve the same in a fireproof safe when the building was not actually open for 
business, or in some place not exposed to a fire which might destroy the building, 
and to produce the records for inspection in case of loss by fire (familiarly known 
as the iron-safe clause), and it appears that such records were not kept in a fireproof 
safe or other safe place as required, it is necessary for plaintiff to show that 
defendant waived such preservation of the records, before a recovery can be had 
for loss. 


(For other cases, see Insurance, Dec. Dig. § 646 [5].) 


2. INSURANCE—BURDEN OF PROVING WAIVER OF IRON-SAFE 
CLAUSE, OR THAT THERE WAS A SUBSTANTIAL COMPLIANCE 
THEREWITH, RESTS ON PLAINTIFF. 

In such case the burden of proving such waiver, or that there was a substantial 
compliance with the warranty in respect to the preservation and production of the 
stipulated records of the business, rests upon plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 646 [2].) 

Error to Circuit Court, Randolph County. 

Action by S. K. Cooper against the Providence Washington Insurance Company. 
Judgment for defendant, and plaintiff brings error. Affirmed. 

H. G. Kump, of Elkins, for plaintiff in error. 

_ Steptoe & Johnson and James M. Guiher, all of Clarksburg, for defendant 

in error. 

Livety, P. [1] S. K. Cooper sued on a standard fire insurance policy covering 
his stock of goods totally destroyed while the insurance contract was in force. 
Defendant filed specifications of defense, one of which was that plaintiff was 
precluded from recovery because of failure to comply with the iron-safe clause in 
the policy, and to this, plaintiff replied that the agent who solicited and wrote the 
policy was entirely familiar with the method and manner in which plaintiff kept 
the records of his business, and expressly waived the iron-safe clause in the policy, 
and, therefore, defendant was estopped from relying thereon as a defense, and 
besides, that he has fully complied with the iron-safe clause. At the conclusion of 
plaintiff's evidence (he being the only witness), the court directed a verdict for 
defendant, and the case comes here on error. 

Plaintiff, inexperienced in the mercantile business, purchased the stock of goods 
in December, 1920; the goods being inventoried by the vendor. The policy was 
issued on March 17, 1921, and is the standard form required by section 68, c. 34, 
Code 1923; the fire occurred on the night of September 12, 1921. From Cooper’s 
testimony it appears that defendant’s soliciting agent, Harmon, came to his store 
and after insisting upon plaintiff that he make the contract, was finally told by 
plaintiff that: 

“If you will take it out the way things are here, the way I am running the 
business and insure it, I will accept the insurance.” 

A set of books was not pretended to be kept. He used the McCaskey system 
which showed the credit sales to the customers. The cash sales were kept by a 
McCaskey cash register, and when a customer paid money on account, the cash 
was placed in the cash register and a corresponding credit made on the customer’s 
account kept by the McCaskey system. The money was taken out of the cash 
register every day or so and deposited in the bank and entered on plaintiff's bank 
book. The invoices of purchases were kept on file. There was an iron safe in 
the store. The agent, being fully aware of the method of keeping a record of 
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plaintiff's business as above set out, and saying that there was no better system than 
the McCaskey system, and that “you could not get around it,” wrote the policy and 
was paid the premium. He said that the agent, after looking over the method of 
keeping a record of the business, said that was all that was necessary to show the 
business transactions, and complied with the terms of the policy, and that it complied 
with the iron-safe clause. The court would not permit the evidence of the witness, 
to the effect that the agent had thus waived the iron-safe clause, to go to the jury, 
holding that a promissory warranty clause in a standard policy could not be waived 
by a soliciting agent. 

It appears further from his evidence, that the only original record of the 
business, which was not destroyed by the fire, was the credit sales shown by the 
McCaskey system, which system was in the iron safe, and the inventory of the 
original stock made at the time of purchase which was then in possession of the 
vendor, Ray Teter, and-at his (Teter’s) dwelling house. The evidences of the 
cash sales and purchases of goods were burned. To supply the cash sales record, 
plaintiff introduced the items and total of his deposits in the bank made by an 
adding machine at the bank, and which plaintiff says he saw an employee of the 
bank make out; and to prove the purchases from wholesale houses during the 
time the business was conducted, duplicate invoices were filed, which plaintiff 
says were correct duplicates of the originals. Neither the bank official who furnishea 
and added up the cash deposits, nor any person who made the duplicate invoices, 
were offered as witnesses. Exception was made to these items as not constituting 
the best evidence. 

The correctness of action of the trial court in directing a verdict for the 
defendant depends upon whether defendant is estopped from relying upon the 
iron-safe clause, and if not, whether plaintiff has shown a compliance with this 
promissory warranty. 

The purpose of the iron-safe clause as to making inventories, keeping books 
“which shall clearly and plainly present a complete record of the business transacted 
including all purchases, sales, and shipments, both for cash and credit from the 
date of the inventory,” and that such inventories and records shall be preserved 
in an iron safe at all times when the store is not open for business, or in a place 
not exposed to a fire which might destroy the building and goods, is to preserve 
a record which will facilitate ascertainment of loss in case of fire, and enable 
the insurer to arrive more accurately at the exact amount of the loss. It is to 
furnish to him the best means and a reliable source for ascertaining the amount 
of his liability. It provides the best method by which the respective rights of 
the parties may be adjusted, and it is designed to protect the insurer against 
misrepresentation, deceit and fraud. Liverpool, etc., Ins. Co. v. Kearney, 180 U. S. 
132, 21 S. Ct. 326, 45 L. Ed. 460; Scottish Union, etc., Ins. Co. v. Virginia Shirt Co., 
113 Va. 353, 74 S. E. 228. 

It is quite generally held that such provision, designed for these objects and 
purposes is reasonable, valid, and enforceable. Maupin v. Insurance Co., 53 W. Va. 
957, 45 S. E. 1003. The evidence does not show a full waiver of this part of the 
policy on the part of defendant, more especially that part which requires the records 
of the business to be preserved and produced. Indeed there could be no waiver 
by the soliciting agent, because the policy says that no agent has authority to 
waive the conditions therein. Maupin v. Insurance Co., supra. The limitation on 
the power of the agent is notice to the assured that the agent cannot waive 
promissory warranties, and constitutes an agreement between the parties that the 
agent ha§ not, nor shall have, any such power. Medley v. Insurance Co., 55 W. Va. 
342, 47 S. E. 101, 2 Ann. Cas. 99. 

If a clause in an insurance policy be to any extent ambiguous, and the agent 
represents that the insurance company construes the clause to have a meaning not 
inconsistent with the language used, and the insured takes the policy relying upon 
that construction and interpretation, and a loss occurs, the insurance company 
will be estopped from giving the ambiguous clause a different meaning from that 
given by the agent, and on which the insured relied. Edwards v. Mutual Asso- 
ciation, 86 W. Va. 339, 103 S. E. 454. But there is nothing ambiguous nor uncertain 
in the language used in the iron-safe clause of the policy. The most that can 
be said is that the agent told the insured that his method of keeping a record 
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of his business was one that substantially complied with the requirement that he 
should keep a set of books clearly and explicitly showing a complete record of 
the business, not that the promissory warranty was waived. 

There is no suggestion or inference that the agent told the assured that he 
could, under the policy, keep the records of the business elsewhere than in a fireproof 
safe, or in some other safe place, when the store was not open for business. 
There seems to have been no attempt to waive the safekeeping of the records; it 
only went to the method of making the records. Failure to preserve the records 
as required would prevent recovery. No, part was preserved except the credit 
sales which were in the safe, and the inventory which happened to be at Teter’s 
dwelling. One of the main objects of the warranty was thus defeated. What 
would be the benefit of records of the business, if kept, and then destroyed? Had 
the records been put in the safe or removed to a place of safety outside of the 
building, and then when the contract was thus complied with, it was impossible 
for the insured to produce them because of some eventuality over which he had no 
control, a different rule might prevail, and secondary evidence. could then be 
admitted to show their contents. The reason for preserving the records when 
kept is accentuated in -the case at bar, for the evidence of the amount of the loss, 
fixing the liability, was not clear and satisfactory. It consisted of an inventory 
taken ten months before the fire, invoices of purchases made since that time 
claimed to be copies of original invoices, supported by defendant’s testimony alone 
that they were true copies, debit slips from the McCaskey register system, and 
figures compiled on an adding machine purporting to give the items and amount 
of cash deposited in a bank during the period the business was conducted. It is 
incumbent upon plaintiff to show his loss by reasonably satisfactory evidence. 
26 C. J. p. 519. 

The parties contracted that the assured would follow a method by which 
evidence of loss would be primary and reasonably clear, and free from misrep- 
resentation, mistake, fraud, and deceit. Failure to preserve the records, as required 
by a promissory warranty, generally precludes recovery. Mitchell v. Potomac 
Ins. Co., 183 U. S. 42, 22 S. Ct. 22, 46 L. Ed. 74; Pelican ‘Ins. Co. v. Wilkerson, 
53 Ark. 353, 13 S. W. 1103; German Am. Ins. Co. v. Fuller, 26 Okl. 722, 110 P. 
763; Goldman v. North British Ins. Co., 48 La. Ann. 223, 19 So. 132; Hammond 
v. Niagara Fire Ins. Co., 92 Kan. 851, 142 P. 936, L. R. A. 1915F, 759; King 
v. Concordia Fire Ins. Co., 140 Mich. 258, 103 N. W. 616, 6 Ann. Cas. 87. While, 
as before noted, the assured could not be responsible where his records are lost 
by pure accident after he has used due diligence in placing them in a place of 
safety, it is generally held that if, through the negligence of himself or employees, 
his books and records required to be kept, are not placed in a safe or a place of 
safety as agreed, and are in consequence of such failure destroyed, he is responsible. 
Cooley’s Briefs on the Law of Insurance, vol. 2, p. 1829, and cases cited. 

[2] Defendant having specified a failure of plaintiff to comply with the 
iron-safe clause warranty as defeating recovery under section 64, c. 125, Code 1923, 
the burden of proof was on plaintiff to show a compliance with the clause. Adkins 
v. Insurance Co., 45 W. Va. 384, 32 S. E. 194; Rosenthall v. Scottish Ins. Co., 
55 W. Va. 238, 46 S. E. 1021. Having failed to show a substantial compliance in 
that material parts of the records required to be kept in a fireproof safe at 
night or in some place not exposed to a fire which would destroy the building in 
which the goods were kept, the burden of proof was not discharged by plaintiff, 
and there was no error in giving the peremptory instruction to find for defendant. 

The other assignments of error relating to the admissibility of the copies of 
invoices, the items and total of the cash deposits in bank, and the evidence that 
the soliciting agent told plaintiff that the McCaskey system then being used by 
plaintiff was all that was necessary to comply with the terms of tne policy, are 
unnecessary to be considered. The fact that the records were not preserved, and 
not even attempted to be preserved as required, and no waiver or attempted waiver 


of this requirement was shown, sustains the action of the lower court. 
Affirmed. 
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ACCIDENT 


SPEELMAN v. IOWA STATE TRAVELING MEN’S ASS’N. (No. 6643.) 
(Circuit Court of Appeals, Eighth Circuit. March 10, 1925.) 
4 Federal Reporter (2nd) 501. 

2. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING INSURED 
DID NOT DIE AS RESULT OF TRAIN WRECK, WITHIN MEANING 
OF INSURANCE POLICY. 

Evidence that Pullman passenger may have died from effects of smoke and gas 
in burning car held to sustain finding that he did not die as result of train wreck, 
within meaning of insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE—INSURANCE COMPANIES MAY BY CONTRACT LIMIT 
THEIR LIABILITY AS THEY PLEASE. 

Insurance companies may by contract limit their liability as they please. 

(For other cases, see Insurance, Dec. Dig. § 124.) 


4. INSURANCE—BENEFICIARY UNDER INSURANCE POLICY HELD EN- 

TITLED TO INTEREST TO DATE OF JUDGMENT. 

Beneficiary under insurance policy, after adverse determination of question of 
double liability, held entitled to interest on face of policy from time it became payable 
to date of judgment. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

In Error to the District Court of the United States for the Southern District of 
Iowa; Martin J. Wade, Judge. 

Action by Anna Lane Speelman against the Iowa State Traveling Men’s Asso- 
ciation. Judgment for plaintiff for less than amount claimed, and she brings error. 
Affirmed, with modification. 

Eugene Silverman, of St. Joseph, Mo. (Clinton L. Nourse, of Des Moines, Iowa, 
and Charles F. Strop and Charles H. Mayer, both of St. Joseph, Mo., on the brief), 
for plaintiff in error. 

Clifford V. Cox, of Des Moines, Iowa (Norton Sullivan, John B. Sullivan, A. G. 
Rippey, Donald Evans, and William F. Riley, all of Des Moines, Iowa, on the brief), 
for defendant in error. 

Before Kenyon, Circuit Judge, and Trieber and Phillips, District Judges. 

Kenyon, Circuit Judge. This is a writ of error from the District Court of the 
United States for the Southern District of Iowa. Plaintiff in error is the widow 
of Francis S. Speelman, deceased. The suit was brought to recover of defendant in 
error an amount alleged to be due upon an insurance contract. Mr. Speelman was a 
member in good standing at the time of death in defendant in error association, 
and held a certificate of membership therein. Section 2 of article 6 of the by-laws 
of the association provided for certain insurance for its members, and is as follows: 

“Whenever a member in good standing shall, through external, violent and 
accidental means, receive bodily injuries which shall, independently of all other causes, 
result in death within 90 days from the date of the receipt of said injuries, the bene- 
ficiary named in his application for membership, or his heirs, if no beneficiary is 
named therein, shall be paid the sum of $5,000: Provided, however, that indemnity 
to be paid under this section, in case the death of the member shall have resulted 
from injuries to said member as the result of a train wreck while he is riding as 
a passenger inside a coach or passenger car on an exclusively passenger train pro- 
pelled by steam, or on such train while the same is propelled by electricity at the 
terminals of such steam railroad $10,000, which shall be in full satisfaction of all 
liability to the said deceased member, his beneficiary, heirs or legal representatives, and 
shall be in lieu of the weekly indemnity due said member, but there shall be deducted 
from the said $5,000 or $10,000, as the case may be, all weekly indemnity paid such 
deceased member within 90 days immediately prior to the death of said member.” 
_. Under this provision, in case the death of Mr. Speelman was brought about by 
injuries suffered as the result of a train wreck while riding as a passenger in a 
coach of an exclusively passenger train propelled by steam, the beneficiary was 
entitled to recover double indemnity of $10,000, otherwise, the amount of indemnity 
was $5,000. There was little dispute in the evidence as to the circumstances sur- 
rounding his death. At the conclusion ot all the evidence plaintiff in error moved 


oe PETRI Tae ee OR 


Saranac ER tL Te TO 


ane 


pea ee eee 


eo 


se 


SPCR MoI 


a aie 





356 The Insurance Law Journal, Vol. 65. [Aug., 1925 


for an instructed verdict of $10,000, and defendant in error moved the court to 
direct the jury to return a verdict for $5,000 for the plaintiff in error. The court 
sustained the motion of defendant in error and ‘instructed a verdict of $5,000 for 
plaintiff in error. : F 

Two specifications of error are set forth in the brief, viz., that the court erred 
(a) in refusing to give the instruction prayed by plaintiff in error instructing the 
jury to return a verdict for $10,000, with interest; and (b) that the court erred in 
giving to the jury the peremptory instruction prayed by defendant in error to 
instruct the jury to return a verdict for plaintiff in error for $5,000. Both of these 
specifications of error really present one question, to wit: Should plaintiff in 
error’s motion have been sustained, and defendant in error’s motion denied? 

The circumstances surrounding the death of plaintiff in error’s husband were 
these: He was a passenger, occupying a berth in the Pullman car Carona on the 
Denver & Rio Grande passenger train en route from Pueblo, Colo., to Alamosa, Colo., 
on March 15, 1921, boarding the train at Pueblo, Colo., shortly before midnight on 
March 14, 1921, to ride to Alamosa, Colo. This train left Pueblo at 12.01 a.m. 
March 15, 1921, stopping at Mustang, Colo., at about 1.08 am. About 20 minutes 
after leaving Mustang, the Pullman car Carona, the last car of the train, was dis- 
covered to be on fire. The train was brought by the engineer to a stop before any 
signal was given him so to do. Of the seven persons asleep in the car, only two, 
the porter and a passenger, escaped. The other passengers, including Mr. Speelman, 
were cremated. This Pullman car and the one in front of it were so completely 
burned that they were detached from the train and left at the scene of the fire; the 
train then proceeding on its way. The cause of the fire is unknown and a matter 
of speculation. 

It is urged by plaintiff in error (a) that the destruction by fire of the Pullman 
car in which Mr. Speelman was riding was a train wreck, within the meaning of 
the by-laws and certificate constituting the so-called insurance policy; (b) that the 
double indemnity clause was applicable, because the deceased husband of plaintiff 
in error met his death in the alleged wreck, or while the forces producing the wreck 
were operating. Whether the destruction of the Pullman sleeper by fire was a train 
wreck, under the terms of the agreement, is a question difficult of determination, and 
upon which the court is not in entire agreement. Cotinsel on both sides state in 
the briefs that they have not been able to find, after exhaustive search, a judicial 
authority construing the words “train wreck.” As we think the proper determina- 
tion of the case is not dependent upon the construction of the term “train wreck,” 
as used in the contract, we shall not attempt a definition thereof, content to let it rest 
until necessity for judicial construction of the term may arise. 

[1] Both parties, at the close of all the testimony, moving for an instructed 
verdict, places the case in a well-settled status. In Meyer & Chapman State Bank 
v. First Nat. Bank of Cody, 291 F. 42, 45, we said: “It is the general holding of 
the federal courts that, where both parties to an action, at the conclusion of the 
testimony, ask for an instructed verdict, and do nothing more, it is a request to 
the court to find the facts, and the appellate court is ‘limited, in reviewing its action, 
to the consideration of the correctness of the finding on the law, and must affirm 
if there be any evidence in support thereof.’ * * * Under such circumstances, the 
only questions open to the appellate court are: (a) Was there substantial evidence 
to support the findings? and (b) was there error in the application of the law?” 
Orr et al. v. Waldorf-Astoria Hotel Co. (C. C. A.) 291 F. 343; Williams v. Vree- 
land, 250 U. S. 295, 39 S. Ct. 438, 63 L. Ed. 989, 3 A. L. R. 1038; Beuttell v. 
Magone, 157 U. S. 154, 15 S. Ct. 566, 39 L.. Ed. 654; Union Electric Steel Co. v. 
Imperial Bank (C. C. A.) 286 F. 857. 

In view of these motions the court was in the position of being requested to 
find the facts. The court did not make specific findings of facts. Of course, a 
general finding inheres in the judgment rendered. The views of the court are, how- 
ever, interesting, a portion of which were as follows: “As I understand ix, this 
fire occurred; the train was stopped, and this man was either burned to death or was 
asphyxiated. That cause, or whatever it was that caused his death, was not the 
result of a wreck, as far as I can see. It might have produced a wreck, but there 
is no evidence to show that it was the result of a wreck. I do not know, strictly 
speaking, that the death resulted from anything that happened from what is claimed 
to have been a wreck. He might have been dead when that car was stopped, as 
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far as this evidence goes; it is for that reason that we do not have to stop to 
determine whether that was a wreck or not. The question is, whether or not the 
injuries were the result of a wreck.” Record, p. 105. 

The court was apparently of the opinion from the evidence that Mr. Speelman 
was either burned to death or was asphyxiated, and that his death was not the result 
of the alleged wreck. If there be evidence to support the finding of the court as 
embodied in the judgment as to facts, it is not subject to review. There is ample 
evidence in this record to sustain a finding that Mr. Speelman was asphyxiated by 
the gas, or overcome by a combination of gas and smoke, before the fire had com- 
menced to burn inside of the sleeper; the smoke apparently coming from without, 
while the gas seems to have ignited as it escaped from the car. 

The brakeman, Mr. Seale, testifies that he was riding in the smoking room of 
the Pullman that was burned and smelled smoke or gas; saw smoke oozing 
through the curtain; went out and found the passage choked with smoke 
and gas. He tried to arouse the sleeping passengers, but testifies he would 
only be in the Pullman a minute or so when he would be overcome with 
smoke and gas; would choke when he would open his mouth “to holler”; 
stumbled over some person in the aisle, who was unconscious; that he saw 
the Pullman porter going by him getting out, and he seemed choked with 
smoke; testifies that it was gas as well as smoke in the car; that it would not have 
been possible to have remained in the car very long and survive; that stifling and 
choking sensations were produced by the gas. We set out the following from his 
testimony : 

“A. I do not remember fumes such as you mention of varnish burning; I 
assumed it to be gas. I couldn’t swear to it; it had stifling and choking sensations. 

“Q. Would it have been possible for you to have remained in the car very long 
and survived? A. No; I wouldn’t have been able to stand it very long. 

“Q. If you had remained longer, would you have been overcome? A. Yes.” 
Record, p. 33. 

The witness White, who was general car foreman of the first division, with head- 
quarters at Pueblo, testified that, in his judgment, the burning of the Pullman was 
contributed to by the Baker heater, and, when asked in what way, replied: “Form- 
ing gases, by the porter having closed the bottom door and leaving the upper door 
oO 


n. 

The Pullman porter, Joseph Thompkins, testified that he dropped off to sleep, 
and the next thing he knew he felt strangled, and he dozed and strangled until he 
got down from the upper berth, where he was asleep, to the floor; that anybody 
going out should, to be safe, have gone long before he got out; that he heard no 
sound or screaming or calling for help from any occupants of the berths. 

[2] Other evidence might be cited, but this would be sufficient to sustain the 
finding of the court that Mr. Speelman’s death was not the result of a train wreck. 
Throwing light on how court and counsel regarded it is the interesting colloquy 
(Record, p. 106), as follows: 

“The Court: This policy, as it now appears to me, was intended to change 
that. It was intended to limit liability to injuries received in a wreck, or as the 
result of a wreck. It was intended to scale down this double indemnity while on 
a train. It was intended to make this general limitation, to limit the right to double 
indemnity. 

“Mr. Mayer: Your honor, it seems to me that, if this is to be taken as 
your honor takes it, ‘as the result of a wreck,’ then this plaintiff ought to be able 
to recover for that very reason. If this man had been in the smoking room, and had 
dropped a match, and had burned himself up, it may be that he could not recover; 
but this fire did not come from this man himself. This man from all the evidence, 
died from a wreck, just as much as though a rock had come rolling down one of 
those hills and had jambed a heavy timber against him; produced some violent force 
that went against him. As it was this smoke and gas was just as deadly to him 
as though a heavy rock had come rolling against the car. This man, the testimony 
shows, was sleeping in lower 4, towards the rear of the car; he was not hurt by 
some accident; not a fall. If he had dropped a match and burned himself up, I 
would say that he could not recover, but here was an accident as a result of a wreck. 

“The Court: Suppose they had turned on the fire, and this man had absorbed 
enough of the gas to kill him; would there be double indemnity? 
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“Mr. Mayer: No sir.’ 

[3] This policy differs from policies which provide for additional indemnity in 
case of injury or death occurring while a person is a passenger on a train. The 
language here as to the additional liability is different. The term “shall have 
resulted from injuries to said member as the result of a train wreck” must be con- 
sidered. The proviso was intended to and did, enlarge the liability of defendant in 
error association, but did not enlarge it to cover death to a passenger, unless the 
element of injury “as the result of a train wreck” was involved. The defendant 
in error had a right to contract as to just what it would be liable for. There is 
no reason for any strained or unnatural construction of the contract. It should be 
construed the same as any other contract. 

In Hawkeye Commercial Men’s Ass’n v. Christy, 294 F. 208, 213, this court 
said: “The parties to insurance contracts have the right and power to contract 
for what accidents and risks the companies shall and for what accidents and risks 
they shall not be liable and the courts may not make new or different contracts for 
them. The function and duty of the courts consist simply in enforcing and carrying 
out the contract actually made by the parties.” 

Granting that the destruction of this Pullman car was sufficient to constitute 
a wreck under the terms of the policy (which we do not decide), the burden was on 
the plaintiff in error to show, that under the terms of the insurance contract, death 
resulted from the injuries to Mr. Speelman as the result of such alleged “train 
wreck.” The court found this was not the situation, and, as we have pointed out, 
there was evidence to sustain its finding. Based on that finding there was no error 
in the application of the law resulting in a judgment of $5,000, instead of $10,000. 

[4] A question is raised in argument as to interest on the $5,000 from the 
time it should have been paid, to wit, 90 days after death to the time of judgment. 
In May, 1921, defendant in error sent to attorneys for plaintiff in error a check 
for $5,000 in full payment of the amount due on the policy, which was returned May 
25, 1921. At the commencement of the trial counsel for defendant in error offered 
to confess judgment for $5,000, with interest and costs, but the same was not paid 
into court. The tender was not kept good. The court instructed verdict for $5,000. 
without including such interest. If the attention of the court had been called to 
this matter, undoubtedly the interest would have been added. It may be doubtful 
if this question is properly here, but there were exceptions taken to the instruction 
of the court to the jury to return a verdict for plaintiff in error for $5,000, and the 
failure to allow interest is set forth in one of the assignments of error, and probably 
inheres in the specifications of error. 

The $5,000 was due 90 days from the date of Speelman’s death, or June 15, 
1921, and plaintiff in-error was entitled to interest thereon at 6 per cent. up to 
the date of entry of judgment on May 23, 1923. Entry of judgment without includ- 
ing the interest was error. We think, however, it can be cured by affirming the 
judgment, with a modification that the same shall be increased by adding thereto 
the interest on the $5,000 from June 15, 1921, to May 23, 1923, the date when judg- 


ment was entered, and, while affirming the ‘judgment, we remand the case to the 
District Court for such correction. 


Affirmed, with modification. 


SANDERS v. JEFFERSON STANDARD LIFE INS. CO. 
(No. 219.) 
(District Court, S. D. Mississippi, Jackson Division. April 2, 1925.) 
4 Federal Reporter (2d) 555. 

1. INSURANCE—COURT’S DUTY TO ASCERTAIN PARTIES’ INTEN- 
TION RESPECTING INCONTESTABILITY CLAUSE FROM PLAIN 
AND UNAMBIGUOUS LANGUAGE OF POLICY. 

In absence of statute relating to incontestability provision of life and accident 
policy, it was duty of the court to ascertain intention of parties from plain and 
unambiguous language of policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


2. INSURANCE—ALLEGATIONS AND PROOF NECESSARY TO RECOV- 
ERY UNDER ALTERNATIVE PROVISION OF COMBINATION LIFE 
AND ACCIDENT POLICY STATED. 


Under combination life and accident policy unconditionally promising to pay 
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(1) certain sum in case of ordinary death, (2) double amount in case of accidental 
death not accruing under certain circumstances, or (3) monthly installments for 
permanent injuries or disabilities, it is only necessary in first instance to allege 
and prove death, but in second it is necessary to allege and prove accidental death 
of character embraced in provision, and in third injury or disability not resulting 
in death of kind described in provision therefor. 


(For other cases, see Insurance, Dec. Dig. § 645[2].) 


4. INSURANCE—INCONTESTABILITY CLAUSE HELD NOT TO PRE- 
VENT INSURER FROM SHOWING PARTICULAR ALTERNATIVE 
BENEFIT WHICH INSURED IS ENTITLED TO RECEIVE. 
Incontestability clause, in policy providing for one of two or more benefits 

in case of ordinary or accidental death, accident, or disability, does not prohibit 

insurer from showing particular alternative benefit which insured is entitled to 
receive. 
(For other cases, see Insurance, Dec. Dig. § 400.) 


5. INSURANCE—INSURER HELD NOT PROHIBITED BY INCONTESTA- 
BILITY CLAUSE FROM DENYING DOUBLE LIABILITY FOR 
DEATH INFLICTED BY ANOTHER. 

Under combination life and accident policy, providing that provisions for 
double indemnity do not apply to death from injuries inflicted by another, and 
making policy incontestable after first year, except for nonpayment of premium, held, 
that insurer was not prohibited from denying double liability, where insured was 
shot by another. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


In Equity. Suit by R. M. Sanders, administrator of the estate of William 
Thomas Sanders, deceased, against the Jefferson Standard Life Insurance Company. 
Bill dismissed. 

This case originated in the chancery court of Hinds county, and was removed 
by the defendant to the District Court of the United States for the Jackson 
Division of the Southern District of Mississippi. It was tried on the equity 
side of the docket, on bill, answer, and agreed statement of facts. The double 
indemnity provision of the policy, referred to in the opinion, is as follows: 

“The company will pay the beneficiary in full settlement of all claims here- 
under double the face amount of this policy, if during the premium paying period, 
and before default in the payment of any premium, and before waiver of any 
premium on account of disability, and before any nonforfeiture provision is in 
effect, the death of the insured results from bodily injury within 90 days after 
the occurrence of such injury, provided death results directly and independently 
of all other causes, from bodily injury effected solely through external, violent, 
and accidental means while the insured is sane and sober, except these provisions 
do not apply if the insured shall engage in military or naval service, or any allied 
branch thereof, in time of war, or in case death results from bodily injury 
inflicted by another person or by by the insured himself, or in case of self- 
destruction at any time whether during the first policy year or afterwards, or 
from engaging in_ aeronautic or submarine operations, either as a passenger or 
otherwise.” 

Also the provision with reference to incontestability as follows: 

“After this policy shall have been in force for one full year from the 
date hereof, it shall be incontestable for any cause except for nonpayment of 
premium.” 

Te agreed statement of facts follows. 

For the purpose of saving the trouble and expense of summoning witnesses and 
taking testimony in the above entitled cause, the following statement of facts, which 
shall constitute all the testimony in this case, is agreed upon to be used on the 
trial of this cause. For the above purposes it is mutually agreed by complainant 
and defendant as follows, to wit: 

(1) That the complainant, R. M. Sanders, is the duly appointed and legally 
qualified administrator of the estate of William Thornas Sanders, deceased, and is 
now acting as such administrator under appointment by the chancery court of 
Copiah county, Miss., and was so duly appointed and qualified at the time of the 
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institution of this suit, having been appointed and having duly qualified as such 
on December 26, 1923. 

(2) That on December 14, 1923, policy No. 103316 on the life of William 
T. Sanders, issued by the Jefferson Standard Life Insurance Company, defendant 
herein, was in full force and effect, and had been in force for one full year, and 
further since the date of its issuance in December, 1919. 

(3) That on October 29, 1919, William Thomas Sanders made application 
to the Jefferson Standard Life Insurance Company, defendant in this case, here- 
inafter referred to as the company, for life insurance. A photographic copy of 
said application is attached to the answer and marked Exhibit 29 thereto, reference 
to which is made. The application contains the following language: “I agree 
that my acceptance of any policy issued on this application shall constitute a 
ratification by me of any corrections, additions, or changes made by. the company 
in the space provided for home office indorsements.” In the space so designated 
for home office indorsement is notation showing that a $9,000 policy and $6,000 
policy were issued, to wit, No. 102101 and No. 102102, respectively. Said policies 
corresponded in every particular to the application submitted by the assured, and 
said policies were identical in language, form, and provisions with the policy 
sued on, except that the policy sued on is in the sum of $20,000. That said 
two policies, one for $9,000 and one for $6,000, were delivered to the assured and 
accepted by him. 

(4) Thereafter the two policies aforesaid were returned to the company, and 
in lieu thereof the policy sued on, for $20,000, was issued, the original of which is 
attached to this agreement; the same having been delivered to and accepted by 
the assured. 

(5) At or about the time of the issuance of the policy in question, the company 
loaned to Mr. Sanders $20,000, secured by a deed of trust upon real estate belonging 
to the assured, and the policy sued on, being policy No. 103316, in the sum of 
$20,000, was assigned to the company as security for the said loan, the amount of 
cash received by the said assured appearing in the company’s answer to the 
prayer for discovery contained in this case, reference to which is now made, which 
policy was in the hands of the said company at the time of the death of the 
insured, and when said proof of death was executed by complainant. 

(6) That the copy of said policy attached to the original bill of complaint is 
a correct copy, and may be considered as a part of the evidence in this case. 
That the original of said policy is filed herewith, marked Exhibit No. 1. 

(7) That William Thomas Sanders, insured under the above policy, died 
December 14, 1923, as the result of a gunshot wound inflicted without any fault 
on the part of or warning to said William Thomas Sanders, while insured was 
sane and sober, insured dying instantly, and at the request of the defendant it is 
further agreed, subject to exception for incompetency, irrelevancy, and imma- 
teriality that said gunshot wound which caused the death of the insured was 
inflicted by a negro who became enraged at insured and who intentionally and 
without warning shot the insured to death with a pistol. 

(8) That due and proper proof was given of the death of the insured to the 
Jefferson Standard Life Insurance Company and is filed herewith marked Exhibit 
No. 2. A certified copy of the report of his death to the bureau of vital statistics 
of the state of Mississippi is filed herewith marked Exhibit No. 3. 

(9) That the Jefferson Standard Life Insurance Company recognizes that 
said policy was in full force and effect at the time of the death of the said 
William Thomas Sanders and paid to R. M. Sanders, administrator, etc., the 
sum of $17,902.26, being $20,000, less $2,097.74, which deduction was claimed 
by the company to consist of two items of a policy loan of $1,979 and accrued 
interest thereon of $118.14 which two sums the defendant insurance company 
claimed to be due by the insured at the time of his death to said insurance 
company, and claimed to be deductible from the $20,000, the face amount of 
said policy for death from ordinary causes. 

(10) That the Jefferson Standard Life Insurance Company represented to 
complainant that $17,902.26 was the full and complete amount due to complainant 
under said policy, and‘ that there was no controversy or dispute between com- 
plainant and defendant as to the amount due to complainant, and complainant ac- 
cepted said sum, believing and relying on said representations, of said defendant 
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that said sum was the full amount due to the said estate under said contract 
of insurance. 


(11) That complainant never contended or agreed, at any time prior to or 
at the time of said settlement with the defendant, that the amount due under 
said policy was greater than $17,902.26, nor did the complainant accept and agree 
to accept on compromise less than the full amount due. 


(12) That complainant did not accept said sum of $17,902.26 under any 
agreement to accept less than the full amount due under said policy, but accepted 


said sum, believing at that time that the true and correct amount due was said 
sum of $17,902.26. 


(13) That no compromise was knowingly made by the complainant with 
defendant for less than the full amount due on said policy. That complainant 
did not consciously and by any agreement made by him accept the smaller sum in 
payment of a larger one due him by defendant. 


(14) That complainant receipted and surrendered said policy to the defendant 
and indorsed the check given for said sum of $17,902.26, filed as Exhibit No. 31 
to defendant’s answer, under the above circumstances. 

(15) That complainant now contends that said representations, on which said 
amount was accepted as above set forth, were false and fraudulent both in law 
and in fact, but the defendant does not agree that said representations either 
were or are either false or fraudulent in law or in fact, and contends and asserts 
that it paid the full amount to which complainant was entitled. 

(16) That the action of the complainant administrator in making said settle- 
ment has been reported in September, 1924, to the chancery court of Copiah 
county, Miss., and that the decree of the court on said report is attached hereto 
as a part hereof, marked Exhibit No. 3, to which the defendant objects as in- 
competent, irrelevant, and immaterial, because the same was procured by the 
complainant after the institution of this suit. That complainant first propounded 
his claim for the additional $20,000 insurance on the double indemnity clause of 
said policy of insurance in April, 1924, and the defendant first denied liability 
therefor on said date. 

(17) That all the exhibits filed, both to the original bill of complaint and 
the answer of defendant, shall be considered as in evidence in this case, without 
being formally identified or further introduced in evidence than by this agreement. 

(18) That all admissions made by the defendant in its answer herein, and ali 
answers to interrogatories propounded in the bill of complaint, may be considered 
as in evidence, as well as any statement of fact set forth in the bill of complaint 
and not denied by the defendant in its answer. 

(19) That by agreement of all parties hereto this cause shall be considered 
at issue and triable, and placed on the trial calendar and set down for final hearing 
at the November, 1924, term of federal*court, Jackson division, upon bill, answer, 
and this agreement, and at said term shall be submitted for final hearing and 
decree at a time in vacation to be fixed by the court. 

Executed by the parties hereto on this day of October, 1924. R. M. 
Sanders, Administrator of the Estate of William Thomas Sanders, Deceased, by 
Wells, Stevens & Jones, His Solicitors of Record. The Jefferson Standard Life 
Insurance Company, by Watkins, Watkins & Eager, its Solicitors of Record. 

Wells, Stevens & Jones, of Jackson, Miss., for plaintiff. 

Watkins, Watkins & Eager, of Jackson, Miss., for defendant. 

Hoimes, District Judge (after stating the facts as above). This is a suit for 
double indemnity under a combination life and accident policy issued by the 
defendant company to the plaintiff’s intestate. Subject to the conditions and 
limitations set forth in the policy, the defendant agreed to pay $20,000 in case of 
death from ordinary causes, or $40,000 if death resulted from accidental causes, 
or $200 per month in event of total and permanent disability. One of the limitations 
was a provision excepting liability for double indemnity in event of accidental 
death from bodily injuries inflicted by another person. There was also a general 
provision that, after ‘the policy had been in force for one year from date, it 
should be incontestable for any cause, except for nonpayment of premium. 

After the policy had been in force for more than one year the insured came 
to his death from a gunshot wound intentionally inflicted by another, death resulting 
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immediately. The defendant has paid $20,000, the amount agreed upon in case 
of an ordinary death, but under circumstances which do not bar this suit in case 
of an additional liability. The main reliance of plaintiff is that death having 
resulted more than one year after date of the policy, the incontestable provision 
prohibits the defendant from showing that the accidental death here sued for was 
excepted from the provision in the policy for double indemnity. 

{1] The argument of counsel is ingenious and interesting. Many cases are 
cited, which by analogy are claimed to support the view that the incontestable 
clause cuts off every defense, except nonpayment of premium, but no case has 
been found where it was invoked with reference to the provision for increased 
indemnity for accidental death. Many of the cases deal with statutory provisions 
for incontestability. These are without force here, where there is no statute on 
the subject, and it is the duty of the court to ascertain the intention of the 
parties from the plain and unambiguous language of the policy. 

[2] After one year the policy contained an absolute promise to pay (1) a 
certain sum in case of ordinary death; or (2) a double amount in case of a 
violent, accidental death not accruing under certain circumstances; or (3) monthly 
installments for a limited time in case of certain permanent injuries or disabilities. 
In the first instance it is only necessary to allege and prove the death, but in 
the second it is necessary to allege and prove an accidental death of a character 
embraced in the provision for double indemnity, and in the third an injury or 
disability, not resulting in death, of a particular kind described in the total and 
permanent disability provision of the policy. 

[3-5] The language plainly is that the provisions for double indemnity “do 
not apply” in case of death from bodily injury inflicted by another. The most 
troublesome feature of construction is the provision in the next clause with 
reference to self-destruction, “whether during the first policy year or afterwards,” 
which would seem to imply that the other exceptions would be ineffective after 
the first year; but, while this implication is persuasive, it ought not to be allowed 
to defeat the plain and unambiguous language of the balance of the exception, 
which provides that the provisions for double indemnity “do not apply” in case 
of death from bodily injury inflicted by another. If the provisions do not apply 
at all, of course they do not apply during the first policy year or afterwards. These 
words, therefore, were unnecessary, except in an effort to avoid a controversy. 
In constructing a contract, it is the duty of the court to give full effect to the 
entire language employed by the parties; but redundancy cannot destroy the 
meaning of other language used in the contract, not infected with this vice. An 
incontestable clause in a policy of insurance providing for one of two or more 
benefits in case of death, accident, or disability cannot be construed to prohibit 
the company from showing the particular alternative or disconnected benefit which 
the insured is entitled to receive. The defendant is not contesting the policy by 
showing facts that determine which of separate, but not necessarily cumulative, 
provisions of the policy apply. 

The fact of death at the hands of a third party is not being invoked here by the 
defendant to work a forfeiture of an unconditional promise to pay in case of 
accidental death, or to avoid an otherwise valid obligation, but is offered to prove 
that the accident by which the deceased met his death was not one covered by 
the double indemnity provision, but only insured against in the amount of any 
ordinary death, which sum has been paid. 

From these views, it follows that the bill should be dismissed. 


PROVIDENT LIFE & ACCIDENT INS. CO. OF CHATTANOOGA, TENN., 
v. PRIEST. (6 Div. 376.) 
(Supreme Court of Alabama. April 9, 1925.) 
103 Southern Reporter, 678. 

4. INSURANCE—AVERMENTS IN REPLICATION HELD SUFFICIENT 
ain FRAUD OF INSURER IN SECURING RELEASE FROM IN- 
Averments in replication held sufficient to show fraud of accident insurer in 

securing release from insured. 


(For other cases, see Insurance, Dec. Dig. § 641[2].) 
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6. INSURANCE—INSURER’S DISCLAIMER OF LIABILITY HELD TO 
DISPENSE WITH REFUND OR TENDER AS CONDITION TO RE- 
SCINDING SETTLEMENT AND SUING ON POLICY. 

Accident insurer’s refusal, under legal advice, to reopen case, and disclaimer of 
liability held to obviate the necessity of refund or tender of amount paid as a con- 
dition of rescinding a settlement for fraud and suing on policy for amount payable 
under it, less amount paid under settlement. 

(For other cases, see Insurance, Dec. Dig. §§ 579, 612 [1].) 

8. INSURANCE—CONFLICTING EVIDENCE ON ISSUE HELD TO RE- 
QUIRE ITS SUBMISSION TO JURY. 

Conflicting evidence on issue of fraud in obtaining settlement and release under 
accident policy held to require its submission to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 


Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 

Action on policy of accident insurance by Edward L. Priest against the Provident 
Life & Accident Insurance Company of Chattanooga, Tenn. Judgment for plaintiff, 
and defendant appeals. Transferred from Court of Appeals under Section 7326, 
Code of 1923. Affirmed. 

Replication 3 is as follows: 

“(3) That the compromise, release, discharge, and settlement therein referred to 
was obtained by fraud in this: Plaintiff was in weak mental and physical condi- 
tion and permanently disabled, and was then ignorant of the extent and conse- 
quences of his injuries, protected against by said policy; he was incapable of knowing 
or appreciating the extent thereof and the extent of his rights under said policy, and 
was then and there without legal advice, and was without the aid or counsel of any 
person who knew the extent of his injuries, or the extent of defendant’s liability to 
him for said injuries and that defendant’s agents, acting in behalf of the defendant, 
and knowing or having notice of the aforesaid facts and conditions, came to plaintiff’s 
bedside in Norwood hospital in Birmingham, Ala., where he was then confined, unable 
to attend to his physical wants or to transact any business, and when it was not 
reasonably certain that he would survive his injuries, and gained or had plaintiff’s 
confidence and fraudulently caused plaintiff involuntarily and unwittingly to enter 
into said alleged compromise settlement or told plaintiff, in and about procuring said 
compromise, release, discharge, and settlement, substantially that it was to the best 
interest of the plaintiff to accept the said compromise and settlement and to give 
the said release and discharge, which was in fact false and was made for the fraudu- 
lent purpose of procuring said compromise, settlement, release, and discharge for a 
grossly inadequate sum, and said agents thereby induced and unduly influenced plaintiff 
to sign said paper writing for the payment of the amount of said compromise 
and settlement, a sum grossly less than would be the fair and just amount due and 
to become due under said policy for said injuries. That but for said fraud practiced 
on plaintiff the said compromise, settlement, release, and discharge would not have 
been made. That plaintiff is permanently disabled as result of said injuries from 
engaging in business or work, and, such being the case, he became entitled under said 
policy to $80 each month for 60 consecutive months, should he live so long, part 
of which only was due as alleged in the complaint at the time of the institution of 
this suit. That defendant paid plaintiff the first monthly installment under said 
policy after it was due and after the receipt of the said injuries and before the time 
of the alleged compromise, settlement, release, and discharge. That other than 
the said first monthly installment of $80 and the said sum of $500 paid as the 
alleged compromise settlement and satisfaction, which was void because of the fore- 
going facts; defendant has paid the plaintiff under said policy nothing, leaving the 
balance due under said policy at the institution of this suit as alleged in the com- 
plaint as amended, That after the alleged compromise settlement, plaintiff for a 
long time, to wit, five months, was seriously ill, and confined to his bed either at said 
hospital or at his home, unable to transact business intelligently, and was during said 
time a nervous wreck, and plaintiff is now and has been continuously from the 
receipt of his alleged injuries permanently disabled to engage in business or work 
due to internal and constitutional injuries resulting from the alleged accident. 

“That within a reasonable and seasonable time under the forgoing facts after 
realizing the effects of said alleged compromise settlement with respect to his rights 
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under said policy on, to wit, October 31, 1923, plaintiff was notified by defendant 
through plaintiff’s attorney, W. M. Woodall, in response to demand made by plaintiff 
through his said attorney that the defendant should consider said payments made 
by it to him as partial payments merely on the amount then due on the policy, 
treating it as still fully binding and subsisting, because of the alleged fraud above 
set forth, that it was ridiculous for plaintiff to claim that he was not mentally 
responsible for his actions in said compromise settlement, which was made in good 
faith and was fair, and defendant would not reopen the case. That thereafter on, 
to wit, November 9, 1923, plaintiff through his said attorney notified the defendant of 
the foregoing facts, contending that same showed that the alleged compromise settle- 
ment was fraudulent and should not remain, and that because of ‘said fraud plaintiff 
rescinded said alleged compromise, settlement, release, and discharge, and demanded 
that defendant pay plaintiff all amounts due on said policy, after allowing credit 
for the amounts so paid, and to consider said policy as still fully binding and sub- 
sisting as if the alleged compromise settlement had not been had. That thereafter 
on, to wit, November 26, 1923, defendant finally replied to plaintiff’s said demand 
and notice through plaintiff’s said attorney that ‘our legal department has 
gone over this case carefully and advise us that according to the law and the facts 
in the case that they do not feel that we have liability, therefore we cannot see 
our way clear to reopen the claim for further consideration.’ That before bringing 
this suit defendant failed to deny liability on said policy except as above set forth, 
and which general denial of liability the defendant waived any other grounds for 
nonliability under said policy. That under the foregoing facts plaintiff was in law 
not obligated to make an express offer of tender or restoral of the said $500 to 
the defendant, since such offer would have been futile, and defendant waived the 
same, and the-plaintiff is entitled to said sum of $500 as a pro tanto payment under 
said policy.” 

T. A. Murphree and M. C. Stewart, both of Birmingham, for appellant. 

W. M. Woodall, of Birmingham, for appellee. 

Miter, J. This is a suit by Edward L. Priest against the Provident Life & 
Accident Insurance Company of Chattanooga, Tenn., a corporation, based upon a policy 
of life and accident insurance. The suit was filed on December 3, 1923, and claimed 
$460 for the five and three-fourths months previous to November 14, 1923, at the 
rate of $80 per month. The jury returned a verdict on the issues in favor of the 
plaintiff for $460, and from a judgment rendered thereon by the court this appeal 
is prosecuted by the defendant. 

[1] There are eight errors assigned growing out of rulings of the court on 
demurrers to the complaint, demurrers to pleas, demurrers to replications, demurrers 
to rejoinders, and motions to strike pleas; but only one of these is argued in brief 
of appellant. Errors assigned in civil cases which counsel do not urge in brief by 
argument will be treated as waived and abandoned; so we will consider the errors 
only which are insisted on and argued in the brief of appellant. Supreme Court 
rule 1, Code 1923, p. 880; Henry v. Hall, 106 Ala. 84, 17 So. 187, 54 Am. St. Rep. 
22; L. & N. R. R. Co. v. Morgan, 114 Ala. 449, headnote 1, 22 So. 20. 

The assignment of erorr numbered 6 on the pleadings, insisted on and argued 
by appellant, reads as follows: 

“The trial court erred in overruling appellant’s demurrers separately and sev- 
erally to appellee’s replication three.” 

(2, 3] The record page 27 shows plaintiff filed “replication 3 to pleas D, F, H, 
and J separately and severally”; defendant filed demurrers to replication 3. “The 
demurrer to replication 3 as answer to all special pleas is by the court heard and 
considered, whereupon it is ordered and adjudged by the court that said demurrer 
be and same is hereby overruled.” So it is obvious that in this one assignment of 
error numbered 6 there are four alleged errors—four rulings of the court—assigned 
as one error, or it is uncertain and indefinite which one of the four rulings he 
intended to assign as error. This replication 3 was filed to pleas D, F, H, and J 
separately and severally; they are each special pleas, and the court overruled the 
demurrers to this replication, answering each of these pleas, thereby holding replica- 
tion 3 sufficient as to each of the four pleas. This made four rulings of the court 
on the demurrers to replication 3, which was filed to four special pleas, and it appears 
to us that appellant intended to assign as one alleged error No. 6, the four rulings 
of the court, holding replication 3 sufficient to special pleas D, F, H, and J, as the 
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court overruled demurrers to replication 3 to all the special pleas. If the assignment 
of error is uncertain and indefinite as to the particular error complained of, this 
court will decline to consider it. The: assignment should state concisely in what 
the error consists. Supreme Court rule 1, Code 1923, p. 880; Cobb v. Malone, 92 
Ala. 630, 9 So. 738; National Fertilizer Co. v. Holland, 107 Ala. 412, headnote 3, 
18 So. 170, 54 Am. St. Rep. 101; Hall v. Pearce, 209 Ala. 397, headnote 3, 96 So. 
608. These four rulings of the court, overruling demurrers to replication 3 to the 
four special pleas, assigned jointly as one error, will be held bad, if the assignment 
is not good in toto. If this replication 3 is sufficient—not subject to the demurrers 
—as to any one of the four special pleas, then the assignment, being joint, is bad 
and unavailing. Seaboard Air Line Ry. Co. v. Hubbard, 142 Ala. 546, 38 So. 750; 
Dabbs v. Letson, 210 Ala. 306, headnote 6, 98 So. 4; Hall v. Pearce, 209 Ala. 397, 
headnote 6, 96 So. 608; Ashford v. Ashford, 136 Ala. 631, headnote 9, 34 So. 10, 
96 Am. St. Rep. 82. 

This cause of action is based, as hereinbefore stated, on an accident insurance 
policy, by the terms of which defendant insured the plaintiff; the amount of indem- 
nity being $80 per month for a period not to exceed sixty months for total disability 
by the accident, rendering the insured wholly and continuously unable to perform 
any and every duty pertaining to his business or occupation. The two counts claimed 
$460 for the five and three-fourths months immediately prior to November 14, 1923. 
The suit was commenced on December 3, 1923. The second count of the complaint 
averred the policy was issued on August 28, 1922; that he received the injury, pro- 
tected by the policy, on October 14, 1922, and he was and has been continuously from 
that time totally disabled and prevented by it from performing any and all duties 
pertaining to his business or occupation. The cause was tried on general issue to 
the complaint, and special pleas D, F. H, and J, and replication 3 to the special pleas 
and general denial of the replication. 

Pleas D, F, and H set up payment of the claim or demand for which the suit 
was brought before the action was commenced. Pleas D and H aver on January 
10, 1923, the defendant paid plaintiff $500 in compromise, satisfaction, release, and 
discharge, in advance settlement, of the claim of the plaintiff under the policy, and 
plaintiff in consideration thereof’ executed a written release and discharge in full 
satisfaction of his claim under the policy; a copy of said release and satisfaction 
executed by the plaintiff being attached as an exhibit to these pleas. 

[4] This replication 3 to pleas D, F, and H avers defendant paid plaintiff $80 
under the policy for the first month after his injury, and that the written release 
was obtained by fraud, and is therefore void. This replication appears in full in 
the report of the case. Replication 3 is not subject to the demurrers on the ground 
the facts averred are insufficient to show fraud in securing the release. The aver- 
ments therein, if true, are sufficient to render the settlement invalid for fraud. 
Western Ry. Co. v. Foshee, 183 Ala. 182, headnote 9, 62 So. 500; L. & N. R. R. 
Co. v. Huffstutler, 162 Ala. 619, headnotes 2, 3, 50 So. 146; Cleere v. Cleere, 82 
Ala. 581, 3 So. 107, 60 Am. Rep. 750. 

[5,6] The appellant insists the replication is demurrable—insufficient to answer 
these pleas—because it fails to allege the $500 received by plaintiff was returned, 
offered, or tendered to the defendant before the suit was commenced; that he seeks 
to avoid for fraud the release contract, and fails to return the $500 received under 
it. To avoid a contract on the ground of fraud, the consideration received under 
it should be returned or tendered to the adversary; he should be placed in status 
quo, unless an offer of restoration would have been futile, or unless it had been 
waived by him. Rabbitte v. A. G. S. R. R. Co., 158 Ala. 431, 47 So. 573. 

It appears from the pleading that defendant paid plaintiff $80 for his total 
disability for one month. The complaint alleges total disability for thirteen months 
from October 14, 1922, the time of injury, to November 14, 1923, and that it was 
continuing at the time the suit was commenced. It is apparent that he did not 
include in the suit a claim for $500 for the remaining six and one-fourth months 
of the thirteen months of total disability on account of having received this $500 
from the defendant. This replication avers in substance that plaintiff’s attorney 
before this suit was filed notified defendant this settlement was void for fraud, and 
plaintiff, after realizing the effects of the settlement and the facts constituting the 
fraud in its procurement, rescinded it, and desired the payments made by it to be 
considered as partial payments merely on the amount then due on the policy, treating 
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the policy as still binding and subsisting because of the fraud in the procurement of 
the settlement. The defendant notified plaintiff's attorney, as shown by the replica- 
tion, “that it was ridiculous for plaintiff to claim that he was not mentally responsible 
for his actions in said compromise settlement, which was made in good faith and 
was fair, and defendant would not reopen the case”; and the replication alleges also 
that defendant wrote his attorney on November 26, 1923, that “our legal department 
has gone over the case carefully and advise us that according to the law and the 
facts in this case that they do not feel that we have liability, therefore we cannot 
see our way clear to reopen the claim for further consideration”; and the replication, 
after alleging the foregoing and other facts, states an offer would have been futile, 
and defendant waived the same. 

If it was necessary for the plaintiff in this suit to have returned or offered 
to return the $500 received in the compromise as advance settlement before seeking 
to disaffiirm it for fraud, which we do not decide, still, under the averments in this 
replication, a refund or tender of the same to the defendant would have been 
futile. It is evident that it would have been refused, if tendered, as the defendant 
writes under advice from their legal department it is not liable and it will not 
reopen the claim for further consideration. The defendant thereby shows it in- 
tended to stand by as valid the advance settlement made by it with the plaintiff. So 
it was not necessary, under these averments, if true, for the plaintiff to have re- 
funded or tendered the $500 to the defendant. Rabitte v. A. G. S. R. R. Co., 158 
Ala. 431, 47 So. 573. Replication 3 to special pleas D, F, and H is not subject to 
the grounds of demurrer assigned to it, and the court did not err in overruling 
demurrers to this replication to these three pleas. 

Plea J sets up that the policy provides, if insured is disabled by such injury for 
more than 30 days, he or his representative shall, as a condition precedent to any 
liability of the company hereunder, furnish the company, every 30 days thereafter, 
with a report in writing from his attending physician, fully stating the condition 
of the insured and the probable duration of the disability; and that plaintiff was 
disabled from the injury for, to wit, five months—more than 30 days—was regularly 
attended by a physician, and he and his representative failed to furnish the defendant 
every 30 days a report in writing as the policy required. The plaintiff filed replication 
3 as an answer to this special plea J, and the demurrers of the defendant to the 
replication were overruled by the court. Whether the court erred in this ruling 
we need not discuss or decide, because it is assigned as error jointly with the rulings 
of the court on the demurrers of the defendant to replication 3 to special pleas 
D, F, and H; and these rulings are held free from error. This assignment is not 
good in toto, so we need not discuss this ruling on demurrer to this replication to 
this special plea. Dabbs v. Letson, 210 Ala. 306, headnote 6, 98 So. 4, and other 
authorities cited supra on this subject. 

[7] The plaintiff at the time of the injury was working for the United States 
Cast Iron Pipe Company as a moulder, making pipe fittings. He made the moulds 
with an iron flask, weighing from 3,000 to 5,000 pounds, and about six feet square. 
It turned over and hit him, fell on him, broke his leg in three or four places, which 
leg is now two and one-half inches shorter than the other. The hip bone was also 
injured: the hips were bruised; the pelvic bone was broken; his urethra was cut 
in two, and his bladder was punctured, and he was otherwiSe internally injured. 
After the injury he was unconscious, and first regained consciousness in the doctor’s 
office. There was evidence that he was totally disabled physically from performing 
his usual labor, and would be in that physical condition during the remainder of 
his life. 

The defendant objected and reserved exceptions to questions calling for and 
obtaining answers from the plaintiff that, when confined to his bed at the hospital 
and at his home from this injury, at times he remembered things and at other times 
he did not, that he was nervous, in a nervous condition, and that he did not know 
all the time what was going on around him. If in these rulings of the court there 
was error, which we do not decide, it was without injury, because the plaintiff had 
prior to this, without objection, testified: 

That he “was unconscious right at the start after it hit me, and when I came to 
my consciousness I was in the doctor’s office. * * * Since my injury my nerves 
have all been torn up and I am all the time nervous and jerky, and I can hardly 
feed myself at times. * * * During the time I was in Norwood Hospital my con- 
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dition was pretty bad, but I do not have much recollection about it. * * * I was 
under the influence of opiates while I was in the hospital, and I suffered pain while 
I was in the hospital, and the pain was so great that it seemed like it was about all 
I could stand, and that kept up all the time I was at the hospital.” 

This evidence was before the jury without objection when defendant presented 
objections to the questions calling for the additional evidence mentioned. These 
rulings, if error, were without injury to the substantial rights of the defendant. 
Rule 45, Supreme Court, Code 1923, p. 895. 

{8] The defendant insists that written charge No. 12, which was the general 
affirmative charge, “If you believe the evidence, you cannot find for the plaintiff,” 
should have been given by the court. There was evidence tending to prove each 
count of the complaint; there was evidence tending to prove each of the four 
special pleas D, F, H, and J, hereinbefore mentioned. The real litigated issue was 
on replication 3 to the four special pleas. The evidence on this replication was in 
clear and striking conflict, the evidence of the plaintiff tending to prove each 
material averment contained in it, and the evidence of the defendant was in striking 
contrast. This rendered the issue presented by this replication on the conflicting evi- 
dence, and its reasonable tendencies on the material facts therein, a question for the 
jury to decide, and the court did not err in refusing this written charge numbered 
12. McMillan v. Aiken, 205 Ala. 35, headnote 9-11, 88 So. 135 

The defendant separately requested the court to give written charges numbered 
{7, 21, 8, 11, 19, and 9. These charges were each refused by the court, and the court 
thereby committed no error. Each of these charges ignores the evidence tending to 
show it would have been futile for the plaintiff to have attempted to return or to have 
offered to return the $500 to the defendant, as it tends to show he would have 
refused it, and they each ignore the evidence tending to show defendant waived the 
-eturn or the offer to return by its letters to plaintiff’s attorney and by the acts of 
its agents. Rabitte v. A. G. S. R. R. Co., 158 Ala. 431, 47 So. 573. 

[9] Written charge numbered 6, requested by the defendant, was refused by the 
court. In this there was no error. The same rule of law stated, or attempted to 
be stated, by this charge was substantially and fairly given to the jury in the court’s 
general oral charge, and in written charges numbered 1 and 7, requested by the 
defendant, which were given to the jury by the court. Section 5364, Code of 1907, 
as amended, Acts 1915, p. 815; section 9509, Code 1923 

Finding no reversible error in the record, the judgment will be affirmed. 

Affirmed. 

Anderson, C. J., and Sayre and Gardner, JJ., concur. 


NORTH AMERICAN ACCT. INS. CO. v. PITTS. (7 Div. 549.) 
(Supreme Court of Alabama. March 26, 1925. Rehearing Denied April 30, 1925.) 
104 Southern Reporter 21. 

3. INSURANCE—AEROPLANE HELD NOT “PUBLIC CONVEYANCE 
PROVIDED BY A COMMON CARRIER FOR PASSENGER SERVICE 
ONLY,” WITHIN ACCIDENTAL DEATH POLICY. 

Aeroplane operating on no schedule, carrying no baggage, and making no 
stops in flight, but making trips by special arrangement with prospective pas- 
sengers, whom owner operating it was under no duty to receive without race or 
other discrimination, so long as there was room and no legal excuse, held not “public 
conveyance provided by a common carrier for passenger service only,” within 
policy insuring against accidental death from injuries received while riding as 
passenger in “railroad car, steamboat, automobile, omnibus, cab or other public 
conveyance,” etc., not being conveyance of some kind or species as those enumerated. 

(For other cases, see Insurance, Dec. Dig. § 452.) 


5. INSURANCE—AEROPLANE OPERATOR’S DUTY TOWARD PAS- 
SENGERS HELD NOT TO RENDER AEROPLANE “COMMON, CAR- 
RIER” WITHIN ACCIDENTAL DEATH POLICY. 

That it was duty of aeroplane owner and operator, contracting with persons 

to make flights, to exercise highest degree of care and caution for their safety, did 

not render aeroplane a common carrier of passengers within accidental death policy. 
(For other cases, see Insurance, Dec. Dig. § 452.) 


Appeal from Circuit Court, Talladega County; S. W. Tate, Judge. 
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Action on policy of insurance by Mary Lee Pitts against the North American 
Accident Insurance Company. Judgment for plaintiff, and defendant appeals. 
Reversed and remanded. 

Stokely, Scrivner, Dominick & Smith, of Birmingham, for appellant. 

Knox, Dixon, Sims & Bingham, of Talladega, for appellee. 


Mier, J. This is a suit on an insurance policy by Mary Lee Pitts, the 
beneficiary, against the North American Accident Insurance Company, a body 
corporate, that issued the policy against the accidental death of Hugh D. Brown. 
The deceased met his death on August 19, 1923, through external, violent,- and 
accidental means, solely and independently of all other causes, by the fall of an 
aeroplane from the air in which he was riding. The defendant pleaded general 
issue, in short by consent, with leave to give in evidence any matter that might 
be especially pleaded, with like leave to plaintiff to give in evidence any matter 
admissible in reply thereto. The jury returned a verdict in favor of the plaintiff, 
and from a judgment thereon by the court this appeal is prosecuted by the 
defendant. 


The policy was originally for $2,000, but it provided an increase of 10 per cent. 
per annum on each annual renewal until a total increase of 50 per centum of the 
original amount had been reached on benefits for death under circumstances men- 
tioned therein. This policy had been annually renewed for more than five years 
before the death of the insured, and this increased the original amount from $2,000 
to $3,000 for benefits for death under certain circumstances provided in the policy. 
So the defendant under the terms of the policy.was liable to the beneficiary for 
$3,000, with interest, if death of insured (Hugh D. Brown) resulted “within thirty 
days from the date of accident from bodily injuries inflicted through external, violent 
and accidental means and solely and independently of all other causes, and only if 
such injuries are received as follows: (1) While actually riding as a passenger in 
a place regularly provided for the transportation of passengers within a surface, 
underground or elevated railroad car, steamboat, automobile, omnibus, cab or other 
public conveyance provided by a common carrier, for passenger service only.” 


The policy provided if the death resulted within the 30 days from an accident 
otherwise than as above specified, the beneficiary would be entitled to only one- 
twentieth of said amount, which would be one hundred and fifty dollars. 


The plaintiff requested the court in writing to charge the jury as follows: 

“The court charges the jury that, if they believe the evidence in this case, they 
must find for the plaintiff for the sum of $3,000 with interest from August 19, 
1923.” 

The court gave the foregoing charge, and it is assigned as error by the 
defendant. 

The defendant asked the court to give the following written charge to the jury: 

“I charge you, gentlemen of the jury, that if you believe the evidence in this 
case, your verdict must not be for more than $150, with interest from August 19, 
1923.” 

This charge was refused by the court, and it is assigned as error by the 
defendant. 

It is admitted the policy was in force, that notice of death thereunder was 
properly given, that the principal amount of the policy for loss of life was $3,000, 
and that the policy had been in force by renewals for more than five years when 
the insured was killed. 

Hugh D. Brown and others were at Camp Walton, in the state of Florida, on 
August 19, 1923. He and four others on that day entered an airship or aeroplane 
with the pilot and owner, Albert Whitted, for a trip or fly in the air, and they paid 
or agreed to pay $25 for the flight. The aeroplane fell while in the air, and Hugh 
D. Brown and the five others therein were killed. 

The appellee contends the aeroplane at the time of the accident was “a public 
conveyance provided by a common carrier for passenger service only” within the 
meaning of the policy; the trial court so held, and appellee claims the court properly 
gave the written charge, with hypothesis, requested by plaintiff for the sum of 
$3,000, with interest. 

The appellant contends the aeroplane was not used by Whitted as a common 
carrier of passengers under the meaning of the policy at the time of the death of 
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Hugh D. Brown, but was merely an amusement enterprise operated by him for 
hire, for the purpose of giving a thrill to those who cared to patronize it. 

We are cited to no authority, holding an aeroplane used under the circumstances 
as shown by this record, or under any other circumstances, has become so invested 
with public interest as to become a common carrier for passengers only, and to 
have received an adjudication thereon by the courts of last resort in the United 
States. However, we find the following general text in 2 Corpus Juris, 305: 

“The rules governing the business of a common carrier by airship or flying 
machine may be readily assimilated to those applied to other common carriers.” 

So we must look to the evidence to see if this aeroplane when it fell, causing 
the death of the deceased, was such a public conveyance as then operated by its 
owner, Whitted, as to bring it within the term “common carrier for passenger service 
cnly,” as defined by our courts, and as contemplated by the parties in the policy 
contract. This is the real question presented under the policy contract. Was the 
aeroplane “a public conveyance provided by a common carrier for passenger service 
only” when the deceased was killed? What is the substance of the evidence on this 
subject? The parties agree it is not in conflict in its material parts, and one or 
the other of the foregoing written charges should have been given by the court. 

One Albert Whitted, an experienced aviator, was engaged in the business of 
visiting resorts along the Florida coast and towns in Mississippi and Tennessee 
during the last three years of his life with an aeroplane owned and controlled by 
him, and while at these places he would take persons up for flights in his plane 
for hire. During the summer of 1923, at the week-ends he visited Camp Walton, 
a summer resort in Florida, and while there his business would be to take passengers 
up for short flights around the bay for hire, and while there persons could, and did, 
make contracts with him to carry them from there to Pensacola, and other points. 
He would be at this resort during the week-ends, from two to three and four days; 
then he would return to Pensacola with his aeroplane, where he was engaged in 
constructing another airship for a person in Natchez, Miss. Its construction was 
carried on through the week when he was not at Camp Walton. 

During these week-end stays at Camp Walton, the number of his flights in the 
air varied with the weather, the number of people desiring to take the trip, and his 
physical condition. He was under no general contract with anyone to come to Camp 
Walton; he made no given number of flights per day or week; he did not operate 
his machine on any schedule; sold no tickets; would not take less than three nor 
more than five persons at a time; and the charge was $5 each. The flight usually 
began and ended in front of the hotel. The aeroplane would rise from the water, 
and would not stop in its flight until it circled the bay and returned to the usual 
starting point. The height, direction, and time (from 10 to 15 minutes) of each 
trip was substantially the same. If occupants requested certain heights to fly, and 
it was reasonable, he would comply with it; otherwise he would not. He owned, 
operated, and controlled the machine. He had the right to take only such persons 
as he saw fit; he took only white people, would not take negroes, or intoxicated 
persons; and it was generally understood that he was under no duty to take up 
passengers or make any trips unless it pleased him, or he saw fit to do so. There 
was no evidence that he ever refused to take passengers, provided weather conditions 
permitted flying, and a sufficient number of passengers applied for a trip to justify 
going up. The flight in the air on which the decedent was killed was similar to the 
ones described, except for the fatal ending. The aeroplane on these flights never 
carried any baggage. “He charged a fixed rate for the usual trip, but if the 
passenger wanted to ride longer or further, it was just like a taxi, he would for 
the money extra carry them further or stay in the air longer, if he had the gasoline.” 

[1] What is a common carrier? In Babcock v. Herbert, 3 Ala, 396, 37 Am. 
Dec. 695, this court wrote: 

“A common carrier is one who undertakes for hire or reward, to transport the 
goods of such as choose to employ him from place to place.” 
ui In Central R. & B. Co. v. Lampley, 76 Ala. 364, 52 Am. Rep. 334, we find this 
cehnition : 

“A common carrier, as generally defined, is one whose usual or regular business 
is the transportation, for reward, of goods from one place to another, for such 
persons as choose to employ him.” 

This court, in Georgia Life Ins. Co. v. Easter, 189 Ala. 478, 66 So. 514, L. R. A. 
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1915C, 456, quoted with approval this definition of a common carrier “by land or 
water,” and the words “or air” might be added after the word water with propriety, 
since we now have the aeroplane: 

“The real test whether a man is a common carrier, whether by land or water, 
therefore, really is whether he has held out that he will, so long as he has room, 
carry for hire the goods of every person who will bring goods to him to be carried. 
The test is not whether he is carrying as a public employment or whether he carries 
to a fixed place, but whether he holds out, either expressly or by a course of conduct, 
that he will carry for hire, so long as he had room, the goods of all persons 
indifferently who send him goods to be carried.” 

This court in that case then stated: 

“Under this rule a stagecoach, a bus, an automobile, or a hackney coach, a cab, 
dray, cart, wagon, or sled, which undertakes for a reward to carry, indiscriminately, 
passengers or baggage for the public ‘so long as there is room,’ is a common carrier.” 

The court in that case also stated, if it was a common carrier for passengers, 
then “any decent member of the public has a right, so long as there is room for 
him * * * to demand that he be permitted to ride”; but the court very properly 
in the same opinion observed this clear and correct rule: 

“The members of each race—white and black—have a claim upon a common 
carrier for equal accommodation while they travel. The members of neither race 
have, in this state, the right to demand that they be permitted to travel in a convey- 
ance kept exclusively for the other race, but they have a right to demand that the 
conveyance which is kept for them shall be equal, in point of accommodation, to 
that kept for the members of the other race. The laws of hygiene, common sense, 
and necessity dictate this rule of the law. Necessity frequently fixes a rule of law 
where, in the absence of necessity, no such rule would exist. Waldrop v. N. C. & 
St. L. Ry., 183 Ala. 226, 62 South. 769.” 

This court, in B’ham. R. L. & P. Co. v. Adams, 146 Ala. 271, 40 So. 386, 119 
Am. St. Rep. 27, also defined a common carrier of passengers as follows: 

“A common carrier of passengers is one who is engaged in a public calling, 
which imposes upon him the duty to serve all without discrimination.” 

Section 1033, 10 Corpus Juris, 606, gives this general text: 

“Public carriers of passengers, like common carriers of goods, are engaged in a 
public calling which imposes on them a duty to serve all without discrimination.” 

And this section also defines public carriers of passengers as follows: 

“One who undertakes for hire to carry all persons, indifferently, who may apply 
for passage, as long as there is room and there is no legal excuse for refusing.” 

[2] The distinguishing difference between a common carrier of passengers and a 
special or private carrier of same is stated in this section (1033) of 10 Corpus 
Juris, p. 607, as follows: 

“The distinction between a public or common carrier of passengers and a special 
or private carrier of the same is that it is the duty of the former to receive all who 
apply for passage, so long as there is room, and no legal excuse for refusing, while 
such duty does not rest upon the latter.” 

The foregoing is in the very language of Orr v. Broockholdt, 10 Ala. App. 
334, 65 So. 430. 

[3] This aeroplane as operated by Whitted cannot be called a common carrier 
of passengers. It cannot be designated “a public conveyance, provided by a common 
carrier for passenger service only,” as the policy contract contemplated. The con- 
nection in which these general words are used with the other conveyances mentioned 
in the policy contract strengthens this conclusion, The conveyance mentioned in the 
policy are “railroad car, steamboat, automobile, omnibus, or cab”; and then follows 
the more general words or phrase, “or other public conveyance provided by a common 
carrier for passenger service only.” This aeroplane is not a conveyance of the same 
kind or species as the others enumerated in the policy contract. It was used to fly 
in the air; and the other conveyances enumerated are used on land or water. 

[4] In this connection, we find this general text applicable to the construction 
of the policy here in question in 19 Corpus Juris, 1255: 

“A well-known maxim of construction, to aid in ascertaining the meaning of a 
statute or other written instrument, the doctrine being that, where an enumeration 
of specific things is followed by some more general Word or phrase, such general 
word or phrase is to be held to refer to things of the same kind.” 
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This aeroplane was strikingly different in its appearance and use for passenger 
service from the conveyances particularly mentioned in the policy, and it was not 
in the contemplation of the contracting parties when the policy was issued. No one 
could demand a ride in this aeroplane. It had no schedule, and it carried no 
baggage. It made no stops in its flight, ended usually where it commenced, The 
trips in the air were each made by special arrangement with the owner by the 
prospective passengers. It could be hired at times to make special trips from one 
place to another. These flights in the air from the water in front of the hotel 
around the bay and return were made at no regular times, but by arrangement 
with the owner by the prospective passengers. He was under no duty to receive all 
who applied, without discrimination, so long as there was room, and no legal excuse. 
He would not take negroes. He was under no duty to return to Camp Walton 
when he left after the week-end. He was under no duty or obligation to fly his 
machine. He was under no duty or obligation to fly his machine on these trips for 
any that applied. It was not operated by him as a public or common carrier of 
passengers, but as a private carrier of passengers under special contract made with 
the owner. It was owned and personally operated by him for hire, when it met 
with his pleasure or he saw fit to do so, and it was so generally understood in and 
around Camp Walton. 

[5] It is true the trip through the air was dangerous, and it was the duty of 
Whitted, after he had contracted with persons to make the flight, to exercise the 
highest degree of care and caution for the safety of the passengers; but this did 
not render the aeroplane as operated by him a common carrier of passengers. 
Authorities supra. See, also, Best Park Amusement Co. v. Rollins, 192 Ala. 534, 
68 So. 417, Ann. Cas. 1917D, 929; 10 Corpus Juris, 608, headnotes 79 and 80; 19 
Corpus Juris, 1255. 

So, we hold the trial court erred in giving the written affirmative charge, with 
hypothesis, requested by the plaintiff for $3,000, with interest; and it erred in re- 
fusing to give the written charge requested by the defendant. The trial court should 
have refused the former and given the latter written charge. 

For the errors mentioned, the judgment is reversed, and the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Sayre and Gardner, JJ., concur. 


FEDER v. MIDLAND CASUALTY CO. (No. 15950.) 
(Supreme Court of Illinois. April 24, 1925.) 
147 Northeastern Reporter 468 

1. INSURANCE—BURDEN ON BENEFICIARY OF ACCIDENT POLICY TO 
PROVE THAT NOTICE AND PROOF OF LOSS WERE GIVEN COM- 
PANY. 
3urden is on beneficiary of accident policy, alleging performance of conditions, to 

prove that notice of insured’s accidental death and proof of loss were given to 

company. 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 

3. INSURANCE—WHETHER INSURED’S FATHER ACTED IN BENEFI- 
CIARY’S BEHALF IN NOTIFYING AGENT OF INSURED’S DEATH 
HELD FOR JURY. 

Whether insured’s father acted in behalf of his wife, who was beneficiary of 
accident policy, in notifying insurer’s agent of insured’s accidental death, held for 
jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

4. INSURANCE—ACCIDENT POLICY HELD TO REQUIRE “IMMEDIATE” 
WRITTEN NOTICE IN CASE OF INSURED’S ACCIDENTAL DEATH. 
_Accident policy, requiring written notice of injury within 20 days and immediate 

notice in case of accidental death, held to require written ‘notice in any case, and in 

case of accidental death “immediate” notice; that it, in such convenient time as was 
reasonably necessary under circumstances. 


(For other cases, see Insurance, Dec. Dig. § 539[3].) 
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5. INSURANCE—MAKING PROOF OF LOSS HELD CONDITION PRECE- 

DENT TO RECOVERY ON ACCIDENT POLICY. 

Under accident policy, providing that all indemnities for loss other than for time 
on account of disability shall be paid within 60 days of proof of loss, making of 
proof is condition precedent to insurer’s liability on policy. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

6. INSURANCE—PROOF OF WAIVER NOT SUFFICIENT WHEN FUR- 

NISHING OF PROOFS OF LOSS ALLEGED. 

Beneficiary of accident policy, who alleged that she furnished proof of loss, could 
not recover on proof of waiver of proof of loss by insurer. 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 

Appeal from: Second Branch, Appellate Court, First District, on Appeal from 
Circuit Court, Cook County; E. M. Mangan, Judge. 

Action by Regina Feder against the Midland Casualty Company. Judgment for 
defendant was affirmed by Appellate Court (231 Ill. App. 612), and plaintiff appeals 
on certificate of importance. Affirmed. 

Max Luster, of Chicago (Julian J. Luster, of Chicago, of counsel), for appellant. 

Miller, Gorham, Wales & Noxon, of Chicago, and Orlaf Anderson, of Milwaukee, 
Wis., for appellee. 

Dunn, J. The appellant as beneficiary under a policy of the Midland Casualty 
Company insuring her son, David Feder, against bodily injury sustained solely 
through violent, external, and accidental means (suicide not included), brought suit 
for his accidental death by drowning. On the trial the court instructed the jury, at 
the close of the plaintiff’s evidence, to find the issues for the defendant and entered 
judgment on the verdict rendered in accordance with the instruction. The Appellate 
caer affirmed the judgment and granted a certificate of importance and appeal to 
this court. 

The declaration contained a single count, in which the policy was set out in full, 
and the count then alleged the death of the insured, David Feder, by accidental drown- 
ing, on July 4, 1919, the giving of notice on July 6, and the submitting at the same 
time of satisfactory proof of death. It further alleged generally the performance of 
all the terms, provisions, and conditions of the policy required to be observed on 
the part of the insured and of the plaintiff, The plea was the general issue. After 
the evidence was heard by the jury, the plaintiff, by leave of the court, filed two addi- 
tional counts, to which the defendant filed pleas alleging the requirement of the policy 
of affirmative proof of loss within 90 days after the date of loss, and that no action 
should be brought upon the policy prior to the expiration of 60 days after proof of 
loss, nor unless brought within two years from the expiration of the time within 
which proof of loss is required by the policy; that the causes of action in the addi- 
tional counts were not the same cause of action in the plaintiff’s original declaration, 
but were other and different causes of action, and such additional counts were not 
filed within two years from the expiration of the time within which proof of loss was 
required by the policy. The plaintiff replied to these pleas. The defendant demurred 
to the replication, and its demurrer was sustained. No error is assigned by the 
appellant on the sustaining of this demurrer, and the cause is therefore to be deter- 
mined upon the assignments of error in regard to the trial on the original count. 

The policy was issued on May 13, and on July 4 the insured was accidentally 
drowned at Muskegon, Mich., while swimming in Mona Lake. The last clause in the 
policy reads: 

“In witness whereof, the Midland Casualty Company has caused these presents 
to be signed by its president and secretary; but the same shall not be binding on the 
company unless countersigned by a duly authorized representative of the company. 

. H. Dorr, Secretary, 


“Orlof Condesson, President. 


“Edw. J. Nitz, 
“Authorized Agent.” 
Max Feder, the insured’s father brought his son’s body to Chicago. Nitz called 
him by telephone and said that he knew the son was drowned. He went to the 
undertaker’s where he saw and identified the body. The funeral was held on July 
11, and four or five days later Nitz called at Feder’s place of business. Feder ‘said 


“Countersigned at Chicago, IIl., by 
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to him, “How about collecting this insurance?” and .Nitz replied, “My dear friend, I 
am awfully sorry, the company refuses to pay.” Feder said, “Won't you give me 
some kind of paper to fill out the death, whatever it is there?” and Nitz said, “I can 
do nothing for you, the company refuses to pay.” Feder asked, “Why?” and Nitz 
said, “Because the premium has not been paid.” On September 9 the appellant’s 
attorney wrote to the appellee at its home office in Milwaukee asking to be sent 
such blanks as were required in making proof of death, as he desired the same in 
the matter of David Feder, deceased. The appellee on September 12 acknowledged 
the receipt of the letter, saying: 

“You conclude your letter by stating these are for making proof of death in the 
matter of David Feder, deceased. On referring to our records we do not find any 
legal notice has yet been given of such a loss by the beneficiary, as required by the 
policy. If you will have the policy complied with, we will be pleased to take what- 
ever action is required.” 

In accordance with the requirements of the Act of June 15, 1915 (Laws of 1915, 
p. 472, §2), in regard to the policies of accident and casualty insurance companies, 
the policy contained the following standard provisions required by that act: 

“(4) Written notice of injury on which claim may be based must be given to the 
company within twenty days after the date of the accident causing such injury. 

“In the event of accidental death immediate notice thereof must be given to the 
company. 

“(5) Such notice given by or in behalf of the insured or beneficiary, as the case 
may be,.to the company at Chicago, Ill., or to any authorized agent of the company, 
with particulars sufficient to identify the insured, shall be deemed to be notice to the 
company. * * * 

“(6) The company upon receipt of such notice will furnish to the claimant such 
forms as are usually furnished by it for filing proofs of loss. If such forms are 
not so furnished within fifteen days after the receipt of notice, the claimant shall be 
deemed to have complied with the requirements of the policy as to proof of loss, 
upon submitting within the time fixed in the policy for filing proofs of loss, written 
proof covering the occurrence, character and extent of the loss for which claim is 
made. 

“(7) Affirmative proof of loss must be furnished to the company at its said office 
in case of claim for loss of time from disability within ninety days after the termina- 
tion of the period for which the company is liable and in case of claim for any other 
loss within ninety days after the date of such loss. 

“(9) All indemnities provided for loss, other than that of time on account of 
disability, will be paid sixty days after receipt of due proof. * * * 

“(14) No action at law or in equity shall be brought to recover on his policy 
prior to the expiration of sixty days after proof of loss has been filed in accordance 
with the requirements of this policy, nor shall such action be brought at all, unless 
brought within two years from the expiration of the time within which proof of loss 
is required by the policy.” 

[1-3] The burden was on the appellant, under the allegations of her declaration, 
to prove that the notice and proof of loss mentioned in these provisions were given 
to the company. The notice and proof of loss specified in these provisions were not 
given. The appellant relies upon the conversation which has been related, a few 
days after the funeral, between Max Feder and Nitz, as notice to the company of 
the accidental death. Nitz was an authorized agent of the company. He counter- 
signed the policy, which stated on its face that it would not be binding upon the 
company unless countersigned by a duly authorized representative of the company. 
The pleading of the general issue admitted the execution of the policy and therefore 
the authority of the agent who countersigned it. A notice given by or in behalf of 
the insured or beneficiary to Nitz would therefore comply with the requirement of 
the policy of notice to any authorized agent of the company. The evidence shows that 
Feder went to Muskegon and brought his son’s body home to Chicago. The son had 
less than two months before taken out this policy, naming his mother as beneficiary. 
She is now claiming the benefit of her husband’s act in giving notice to the agent 
of the company, and the evidence was sufficient to submit to the jury whether he 
was acting in behalf of the appellant or not. 

[4] Conceding the authority of Feder to act for his wife and Nitz for the com- 
pany, the notice was insufficient because it was not a written notice. The fourth 
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of the standard provisions of the policy requires written notice of injury on which a 
claim may be based to be given to the company within 20 days after the date of the 
accident causing such injury, and in the event of accidental death immediate notice 
to the company. The word “written” is not repeated in the latter phrase but as it 
first occurs in this provision it applies to every injury on which a claim may be based, 
which, of course, includes an injury causing death, and there is no reason why a 
written notice should be required of minor injuries, however small, and the most 
serious injury which the policy provides against and the greatest loss which the 
company may incur require only oral notice. A fair construction of this paragraph 
requires us to hold that the notice of injury in any case must be written, and in 
case of accidental death it must aso be immediate; that is, in such convenient time 
as was reasonably necessary under the circumstances. 

[5] Not only was there a failure to give the notice required by paragraph 4, but 
there was an entire failure to furnish the proofs of loss required by paragraphs 6 
and 7. The appellee undertook by paragraph 6, upon receipt of the notice required 
by paragraphs 4 and 5, to furnish to the claimant the usual forms upon which to 
make proofs of loss. The appellant seems to have omitted any effort to comply with 
the conditions of the policy in regard to proofs of loss until her attorney wrote to 
the home office for forms in September. Had notice been given to the company 
about July 15, as the appellant contends, then upon the failure to furnish the forms 
within 15 days the policy provided that the appellant could comply with the require- 
ments of the policy by submitting within 90 days of July 4, when the accident occurred, 
written proof covering the occurrence, character, and extent of the loss. This period 
did not expire until October 2, so that the appellant had several weeks in which to 
make the proof after her attorney’s letter to the company on September 9, and even 
after he had received the reply. The making of proofs was a condition precedent to 
any liability on the policy, for it expressly provided that all indemnities provided in 
it for loss, other than that of time on account of disability, should be paid in 60 days 
after the receipt of proof. Without such proof there could be no recovery, and the 
court could do nothing but instruct the jury, at the request of the defendant, to 
find the issues in its favor. 

[6] The appellant contends that there was a waiver of the requirement of proofs 
of loss by Nitz’s statement that the company refused to pay because the premium 
had not been paid. If the company had refused to pay because the premium had not 
been paid, it might be contended with great force that such refusal was a waiver of 
the requirement of the policy that proofs of loss should be furnished; that the com- 
pany having placed its defense on one proposition waived all others. The appellant 
by the pleadings has not claimed the benefit of this waiver. The declaration has 
alleged a performance of the conditions and not a waiver of them; that she furnished 
the proofs, not that she was excused from futnishing them. 

[7, 8] The object of a declaration in an action at law is to state the facts con- 
stituting the plaintiff's cause of action upon which he relies to recover, so as to 
enable the defendant to prepare his defense and meet the facts alleged with appro- 
priate evidence. In order to recover the plaintiff must prove the case alleged in his 
declaration. It is a primary and elementary principle that a plaintiff can recover 
only on the case made in his declaration. He cannot make one case by his allega- 
tions and recover on a different case made by the proof. Moss v. Johnson, 22 III. 
633; Menifee v. Higgins, 57 Ill. 50; Wabash Western Railway Co. v. Friedman, 146 
Ill. 583, 30 N. E. 353, 34 N. E. 1111. The defendant has a right to know what the 
plaintiff charges against him in order to properly make his defense and to prevent 
his being taken by surprise by the evidence at the trial. Wabash Railroad Co. v 
Billings, 212 Ill. 37, 72 N. E. 2. It is a familiar principle of pleading that when 
the consideration of the haba contract is executory, or its performance is to 
depend on some acts to be done or forborne by the plaintiff, or on some other event, 
the plaintiff must aver the fulfillment of the condition or show some excuse for the 
non-performance. 1 Chitty on Pleading, 320; People v. Glann, 70 Ill. 232. Rock- 
ford Ins. Co. v. Nelson, 65 Ill. 415 was an action on an insurance policy in which the 
declaration did not set out the performance of the conditions precedent, in which the 
court said: 

“The policy, with the conditions annexed, constitutes an entire contract, and, in 
declaring upon the contract, it, or a sufficient portion of it to show right of recovery, 
must be set out, either in terms or in substance * * * But in a case of this character, 
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the money only being payable upon the assured performing certain acts, all such 
precedent acts should be set out, and their performance averred. * * * Precedent con- 
ditions were not set out in the first count, and hence there was such a variance as 
should have excluded the policy as evidence under the count, or the instruction to dis- 
regard it under that count, should have been given.” 

There can be no recovery on a contract against one party whose performance 
is dependent on some act to be done or forborne by the other party, unless the condi- 
tion precedent has been fully or substantially performed by the plaintiff or he has 
averred and proved a sufficient excuse for the non-performance. City of Peoria v. 
Fruin-Bambrick Construction Co., 169 Ill. 36, 48 N. E. 435; Michaelis v. Wolf, 136 
Ill. 68, 26 N. E. 384; Barney v. Giles, 120 Ill. 154, 11 N. E. 206. The true rule is 
stated thus in Hart v. Carsley Manf. Co., 221 Ill. 444, 77 N. E. 897, 112 Am. St. Rep. 
189, 5 Ann. Cas. 720: 

“Though an excuse for not performing a condition is for some purposes equiva- 
lent to performance, yet it is not the same thing, and therefore in pleading, perform- 
ance must never be averred by a party who relies upon an excuse for not perform- 
ing, but he must state his excuse”—citing authorities. 

This rule is followed in Expanded Metal Fireproofing Co. v. Boyce, 233 Ill. 284, 84 
N. E. 275, and Walsh v. North American Cold Storage Co., 260 Ill. 322, 103 
N. E. 185. 

The rule announced in German Fire Ins. Co. v. Grunert, 112 Ill. 68, 1 N. E. 
113, and Evans v. Howell, 211 Ill. 85, 71 N. E. 854, that the waiver by the defendant 
of the performance of conditions precedent to his liability need not be alleged, but 
may be proved under an issue alleging performance, is contrary to the weight of 
authority, as well as the principles of sound pleading, and has not been followed in 
the later cases which have been cited. 

The judgment will be affirmed. 

Judgment affirmed. 


JAMES v. STATE LIFE INS. CO. (No. 11998.) 
(Appellate Court of Indiana. April 24, 1925.) 
147 Northeastern Reporter 533. 
3. INSURANCE—COMPLAINT HELD TO SUFFICIENTLY ALLEGE THAT 
USE OF INFECTED INSTRUMENT BY BARBER RESULTED IN 
DEATH OF INSURED. 


In action on accident insurance policy, allegations that a barber opened a pimple 
on insured’s face with infected blackhead eradicator, that as result of puncture 
infection started in face of insured, and that death of insured was due to infection 
caused by such puncture, held, in light of Burns’ Ann. St. 1914, § 343, to sufficiently 
allege that use of infected instrument caused infection in insured’s face. 


(For other cases, see Insurance, Dec. Dig. § 635.) 


4. INSURANCE—DEATH FROM INFECTION CAUSED BY INFECTED 
BLACKHEAD ERADICATOR HELD RESULT OF BODILY INJURY 
See THROUGH EXTERNAL, VIOLENT, AND ACCIDENTAL 
MEANS. 

Death of insured by infection caused by barber in removing pimple from in- 
sured’s face with infected blackhead eradicator held to result from bodily injury 
sustained directly through external, violent, and accidental means within extra in- 
demnity clause in insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

Enloe, J., dissenting. 

Appeal from Circuit Court, Marion County; Harry O. Chamberlain, Judge. 

Action by Edna Josephine James against the State Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. Reversed, with directions. 

Miller, Dailey & Thompson, Albert L. Robb. Thos. D. Stevenson, and Perry E. 
O’Neal, all of Indianapolis, for appellant. 

Chas. F. Coffin and H. S. McMichael, both of Indianapolis, for appellee. 

_ Remy, J. Appellee, a domestic insurance company, issued a policy on the life 
of Perry Clement James, husband of appellant, in which appellant is named as 
beneficiary. In addition to an agreement to pay $10,000 in the event of the death of 
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insured, the policy contains what is designated therein as an “extra indemnity” clause. 
By this provision of the contract, it is agreed that— 

“In the event of the death of the insured, resulting from a bodily injury, sus- 
tained, and effected directly through external, violent and accidental means, * * * 
exclusively and independently of all other causes, * * * the company will pay to 
the beneficiary, * * * in addition to the amount otherwise due under the policy, the 
sum of $5,000.” 

The insured died November 24, 1922, while the policy was in full force and 
effect, and appellant commenced this action against appellee to enforce payment of the 
$5,000 provided for by the extra indemnity clause of the contract. The complaint 
sets out the policy as an exhibit, and in additoin to the usual allegations in a com- 
plaint in an action on an accident insurance policy to recover for the death of the 
insured, it is specially averred: 

“That on November 11, 1922, said Perry Clement James went into a barber 
shop * * * to be shaved, and that the barber, while shaving said insured, found a 
small pimple or boil on the left side of his chin, which said barber opened with a 
blackhead eradicator, causing an abrasion and puncturing the skin of said insured; 
that unknown to, or unsuspected by, said Perry Clement James or to said barber or 
to this plaintiff, said blackhead eradicator was infected, and accidentally infected, with 
streptococci; that as a result of said abrasion and puncture a streptococcic infection 
started in the face of said Perry Clement James, and spread throughout his system, 
and as a result he became poisoned and infected and died; that the death of said 
insured was due to the streptococcic infection caused by said abrasion and puncture 
of the skin made as aforesaid; and that said death was due to a cause insured against 
by the defendant in its policy under said ‘extra indemnity’ provision of said policy 
hereinbefore set forth, and was the result of an accident sustained and effected 
directly through external, violent, and accidental means, exclusively and independently 
of all other causes; and that death resulted in less than two weeks after said accident 
occurred to said insured.” 

It is further averred in the complaint that— 

“On December 9, 1922, and prior thereto, the plaintiff duly notified the defendant 
of the fact that the death of the insured had been caused by a risk insured against 
under the extra indemnity clause of the policy, and that it was the intention of the 
plaintiff to and she was asserting liability against defendant on account thereof,” and 
that upon receipt of such notice “defendant denied all liability to plaintiff on account 
of said extra indemnity provision with full knowledge on the part of defendant that 
the plaintiff was asserting, and had continuously since the death of insured asserted, 
such liability.” 

A demurrer to the complaint for want of sufficient facts was sustained by the 
court, and, appellant refusing to plead further, judgment was rendered for appellee, 
from which this appeal is prosecuted. 

Appellee’s first objection to the complaint is that it “does not sufficiently allege 
that the infection on the instrument was the source of the infection which started on 
insured’s face.” 

Judicial opinions contain many statements as to the form and language of a 
good complaint. However, we do well in this state to keep in mind the provision of 
the Code of Civil Procedure that— 

“The complaint shall contain: * * * (2) A statement of the facts constituting the 
cause of action, in plain and concise language, without repetition, and in such manner 
as to enable a person of common understanding to know what is intended.” Section 
343, Burns’ 1914, § 338, R..S. 1881. : 

[1, 2] Does the complaint under consideration meet the requirements of the 
Code? It is a familiar rule that a pleading must be construed in accordance with its 
general scope and tenor (Miller v. Burket [1892] 132 Ind. 469, 32 N. E. 309), and 
“will, if possible, be given such construction as to give full force and effect to all of 
its material allegations and such as will afford the pleader full relief for afl injuries 
stated in his pleading.’ Monnett v. Turpie (1892) 132 Ind. 482, 485, 32 N. E. 328, 
329. It is also a settled rule, in this state, that in determining the sufficiency of a 
complaint, the court will not only consider the facts directly alleged, but in addition 
thereto such facts as may be implied by fair and reasonable intendment, and such 
facts, so impliedly averred, will be given the same force as if directly stated. Do- 
mestic Block Coal Co. v. DeArmey (1913) 179 Ind. 592, 601, 610, 100 N. E. 675, 102 
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N. E. 99; Fauvre Coal Co. v. Kushner (1919) 188 Ind. 314, 123 N. E. 409; Kahle v. 
Crown Oil Co. (1913) 180 Ind. 131, 100 N. E. 681; Rodebaugh v. Rodebaugh (Ind. 
App. 1923) 138 N. E. 263. After referring to, and, discussing, a number of decisions 
and authorities, the Supreme Court in the able and exhaustive opinion in the DeArmey 
Case, supra, said: 

“A consideration of the foregoing opinions compels the conclusion that it was 
never intended by this court to hold, that in determining the sufficiency of a pleading, 
on demurrer, resort may not be had to implication.” 

[3] We must construe the complaint in the light of the Code and the rules above 
stated. Appellee’s position as to the sufficiency of the complaint amounts to this: 
That the construing the complaint according to its general scope and tenor, and taking 
into consideration not only the facts directly alleged, but also such facts as may be 
implied by fair and reasonable intendment, a person of common understanding would 
not understand from the complaint that the use by the barber of the infected instru- 
ment caused the death of the insured. We do not concur in that view. Let us 
examine the specific averments. It is averred that the barber opened the pimple “with 
a blackhead eradicator, causing an abrasion and puncturing the skin of the said 
insured; that unknown to or unsuspected by said Perry Clement James or to said 
barber or to this plaintiff, said blackhead eradicator was infected and accidentally 
infected with streptococci.” To a person of common understanding that can mean 
nothing else than that the pimple was opened by the use of the instrument, which, 
at the time it was used in opening the pimple, was without the knowledge of the 
parties, accidentally infected with streptococci. It is next averred “that as a result 
of the abrasion and puncture, a streptococcic infection started in the face of Perry 
Clement James, and spread throughout the system, and as a result he became poisoned 
and infected and died.” That means, if it means anything to a person of common 
understanding, that as a result of the wound that had been referred to by preceding 
allegations of the complaint the infection was started, and that the infection so brought 
about resulted in the insured’s death. It is then averred “that the death of said 
insured was due to a streptococcic infection caused by the abrasion and puncture made 
as aforesaid.” That averment clearly means that death was due to the infection 
caused by the wound made as above stated; that is, by the infected instrument. 
The words “made as aforesaid” are especially significant, since it is previously stated 
in the complaint that the abrasion was made by the instrument used by the barber, 
which instrument, as averred, was “accidentally infected with streptococci.” It is 
then averred that the death was due to a cause insured against in the special indemnity 
clause, and “was the result of an accident sustained and effected directly through 
external, violent, and accidental means, exclusively and independently of all other 
causes.” In construing the complaint as a whole, as we must, this general allega- 
tion, which is entirely consistent with the specific allegations, must be taken into con- 
sideration. If it be said that the use of an infected instrument in puncturing the skin 
would not always cause infection in the body of the person whose skin is punctured, 
the answer is that that would be a question of fact on the trial of the issue. We 
hold that it is sufficiently alleged in the complaint that the infection on the instrument 
used was the source of the infection which started on the face of the insured. 

It is further contended by appellee that even if the allegations of the complaint 
are sufficient to show that the infection on the insured’s face had its source in the 
infection on the instrument used by the barber, “the complaint is still fatally defective, 
for the further and major reason that no injury by accidental means is shown by the 
facts alleged, but, on the contrary, that the facts pleaded affirmatively disclose that 
the means were not accidental.” 

In discussing the question, appellee takes the position that the abrasion or punc- 
ture must be treated as separate and apart from the infection, and is “the real cause of 
the death”; and that since the making of the abrasion, or puncture was intentional and 
voluntary, there was nothing accidental in the means, and therefore there can be no 
liability on the extra indemnity clause of the policy. 

_ We have not here a series of happenings. The face of the insured was not 
first punctured with an aseptic instrument, and then by other means the punctured 
part of the face infected. In the case under consideration, we have, as averred in 
the complaint, a puncture made by an infected instrument. But a single cause of 
death is averred. It is alleged that the death of the insured was due to a streptococcic 
infection caused by the abrasion and puncture of the skin with the black- 















378 The Insurance Law Journal, Vol. 65. [Aug., 1925 


head eradicator, which at the time was accidentally infected with the virulent 
bacteria. 

No case has been passed upon by the courts of appeal of this state in which the 
facts are exactly parallel to those of the case at bar. Many such cases, however, 
have been considered by the courts of other jurisdictions. 

In the case of Bailey v. Interstate Casualty Co. (1896) 8 App. Div. 127, 40 
N. Y. S. 513; Id., 158 N. Y. 723, 53 N. E. 1123, the New York Supreme Court had 
before it an action on an accident insurance policy, the insuring clause of which was 
in language the same as that of the policy in the case at bar. In that case, the 
insured, who was a physician, administered to himself certain medicine by the use 
of a hypodermic needle. Immediately following the use of the needle, blood poisoning 
started at the point where the skin was punctured. At the close of the evidence, on 
the trial of the cause, the court directed a verdict for defendant, on the ground that 
the blood poisoning was not caused by accidental means. In holding that the court 
erred in directing the verdict, the Supreme Court of New York used this language: 

“If, in the use of the needle, an agency that otherwise would not have been in 
force, and which was the efficient cause of the injuries, was accidentally set in motion, 
I-see no good reason why it might not be found that the injuries were attributable to 
the accident as the sole and proximate cause.” 

A similar case is that of Townsend v. Commercial, etc., Ass’n (1921) 231 N. Y. 
148, 131 N. E. 871, 17 A. L. R. 1001. That is a case where the insured received 
septic poisoning as a result of the use of an infected hypodermic needle, and death 
followed. The court in passing upon the case held: 

“That the death of the insured was due to accidental means is too well settled 
by this court to require discussion.” 

The case of Lewis v. Ocean Accident, etc., Corp. (1918) 224 N. Y. 18, 120 N. E. 
56, 7 A. L. R. 1129, is an action based upon a policy of accident insurance, the insur- 
ing clause of which is in all material respects identical with that of the policy in the 
case at bar. In that case, the insured pricked a pimple on his face with a scarf pin 
which, unknown to him, was at the time infected with staphylococci. As a result of 
pricking the pimple with the infected pin, the pimple became infected, and caused 
the death of the insured. The Court of Appeals of New York, in reversing the 
judgment of the lower court which had held the complaint insufficient, said: 

“We think there is testimony from which a jury might find that the pimple had 
been punctured by some instrument, and that the result of the puncture was an 
infection of the tissues. If that is what happened, there was an accident. * * * Tha 
same thing must be true of infection caused by the puncture of a pimple. Unexpected 
consequences have resulted from an act which seemed trivial and innocent in the doing. 
Of itself, the scratch or the puncture was harmless. Unexpectedly it drove destructive 
germs beneath the skin, and thereby became lethal.” 

In Iowa State, etc., Ass’n v. Lewis (D. C. 1918) 248 F. 602, and Interstate Busi- 
ness, etc., Ass’n v. Lewis (1919) 257 F. 241, 168 C. C. A. 325, the facts are identical 
with the Lewis Case, supra, and the federal court in each of the two cases held as 
did the New York Court of Appeals, that the death of the insured was caused by 
accidental means. 

In the opinion in the case of Iowa State, etc., Ass’n v. Lewis, supra, in the United 
States District Court for the Southern District of Iowa, the court, among other 
things, said: 

“It is not a case of breaking the skin and having it afterwards infected. * * * 
If it came from the scarf pin, it is apparent that the cocci were on the scarf pin. 
* * * If the injury resulted from the pin alone, and there was no proof that the 
pin was infected, the accidental result would not be covered by this policy; but 
the deceased clearly used something which he did not intend to use. He. used, not 
only the pin, but he used an infected pin—a poisoned pin. * * * To my mind the 
means were clearly accidental.” 

In the opinion in the case of Interstate Business, etc., Ass’n v. Lewis, supra, 
the judge delivering the opinion for the United States Circuit Court of Appeals for 
the Eighth District said: 

“Counsel for defendant further contends that, if the deceased selected the scarf 
pin in ignorance of its infected condition to use in making a voluntary puneture of 
the skin, this fact would not make the means of death accidental. To sustain this 
proposition, a distinction is sought to be drawn between the intentional selection of 
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an instrument in ignorance of some peculiar property which it possessed, and the 
inadvertent selection of an instrument known to be inappropriate. The last-named 
situation it is admitted might be an accidental means; but in inadvertently selecting 
an instrument known to be inappropriate there is no intention of selecting that instru- 
ment; neither was there, in the case at bar, any intention to select an infected 
instrument. Such refinement may be indulged in as a matter of intellectual pleasure, 
but in the practical adjustment of the rights of parties to an insurance contract it 
ought not to be given much weight.” 

Another similar case is that of Horton v. Travelers’ Ins. Co. (1920) 45 Cal. App. 
462, 187 P. 1070. In that case, insured voluntarily submitted to a dental operation. 
By reason of the unexpected presence of poisonous matter on the surgical instrument 
used by the dentist, blood poisoning and death resulted. As in the case at bar, a 
demurrer to the complaint was sustained, the trial court holding that the injury was 
not caused by accidental means. As in the instant case, the only alleged error was 
the action of the court in sustaining the demurrer. On appeal, the court in reversing 
the judgment held that “the use of the instruments with the germs thereon was 
external, violent, and accidental means.” In discussing the question, the court in its 
opinion said: 

“Respondent contends that there can be no recovery where the injury or death 
is the result of the voluntary act of the insured, although such result may be entirely 
unexpected and undesigned. Without doubt, there can be no recovery if the insured 
does a voluntary act the natural, usual, and to be expected result of which is to 
bring injury upon himself. An injury or death so occurring is not produced by 
‘accidental means.’ * * * Where, as here, the policy does not insure against accidenta! 
death or accidental injuries, but against death or injuries effected by accidental 
means, it is not enough that the death or injury should be unexpected or unfore- 
seen; there must be something of an unexpected or unforeseen character in the 
means through which the injury was sustained or the death produced. But, though 
this unquestionably is the law, it is not applicable to the facts as alleged in the 
complaint now under consideration. Here, according to the complaint, the element 
of unexpectedness was in the preceding act or means which led to the death, namely, 
the use of instruments with virulent gearms thereon, the presence of the germs being 
wholly unsuspected. * * *” 

Although a case with identical facts of the case at bar has not been before the 
courts of appeal of this state, there have been considered and determined certain 
cases in which the same principle was involved. One of these is United States 
Casualty Co. v. Griffis (1917) 186 Ind. 126, 114 N. E. 83, L. R. A. 1917F, 481. The 
insured in that case intentionally ate mushrooms which, unknown to him, were infected 
with ptomaine, and died as a result. The Supreme Court held that— 

“The unintentional taking of the ptomaine in what insured supposed to be 
edible mushrooms constituted an accidental means which caused the death.” 

The insured intended to, and did, eat mushrooms; but he did not intend to take 
the bacteria that accompanied the mush rooms. So in the case at bar, insured intended 
that the skin of his face should be pricked with the barber’s instrument, but he did not 
intend that the instrument should be infected with the deadly bacteria. 

Another case in which the controlling principle is not different from that of 
the instant case is Elsey v. Fidelity & Casualty Co. (1918) 187 Ind. 447, 120 N. E. 
42, L. R. A. 1918F, 646. Elsey, the insured, was riding in an open street car, in the 
city of Indianapolis, going in a northeast direction along Massachusetts Avenue from 
the post office to his place of business on East Michigan Street. The street car 
stopped at East Michigan Street to permit, Elsey to alight. Coincident with the 
stopping of the car, Elsey, because of his position in the car, was subjected to the 
direct and indirect rays of the sun, and suffered a sunstroke. Elsey held an accident 
policy issued to him by the Fidelity & Casualty Company, which policy indemnified 
against “sunstroke suffered through accidental means.” The company defended 
on the ground, as claimed, that the sunstroke was not suffered through accidental 
means, because insured was performing the ordinary and usual duties of his business 
in the ordinary and usual manner at the time he suffered the sunstroke. The Supreme 
Court, reversing the judgment of the trial court, held that the sunstroke was suffered 
through accidental means. In the Elsey Case, the insured intended to go as a 
passenger on the street car to East Michigan Street; but he did not anticipate, and 
could not reasonably have anticipated, that he would, at the point of destination, en- 
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counter the combination of forces which produced the sunstroke, to wit, the condition 
of the atmosphere on that hot summer day, the direct and indirect rays of the sun 
as he passed from the shade just as the car was stopping, and the cessation of the 
fanning caused by the movement of the car. So in the case under consideration, 
insured intended that the barber should use the instrument in removing the blackhead, 
but he did not anticipate, and could not reasonably have anticipated, that the instru- 
ment was infected with streptococci. 

The case of Husbands v. Indiana Travelers, etc., Ass’n (Ind. Sup. 1921) 133 
N. E. 130, to which our attention is called, is readily distinguished from the instant 
case. In that case, the insured, merely as the result of his own physical exertion 
in shaking down the ashes in a furnace, ruptured a blood vessel. The rupture proved 
fatal. The Supreme Court held that inasmuch as it was not shown that the insured 
slipped or stumbled, or that anything happened to produce the injury except his 
physical exertion which was by him intended, the means was not accidental. That 
is very different from the case at bar, where the fatal injury of the insured was the 
result of the use of an infected instrument, the infected condition of which was, at 
the time, unknown to, and unsuspected by, insured. ; 

It is well settled, not only in this but in other jurisdictions, that the fact “that a 
death is the result of accident, or is unnatural, imports an external and violent agency 
as the cause.” United States Casualty Co. v. Griffis (1917) 186 Ind. 126, 114 N. E. 
83, L. R. A. 1917F, 481; Paul v. Travelers’ Ins. Co. (1889) 112 N. Y. 472, 20 N. E. 
347, 3 L. R. A. 443, 8 Am. St. Rep. 758. 

[4] We conclude that the facts averred in the complaint show that the death of 
the insured was the result of a bodily injury sustained and effected through external, 
violent, and accidental means, within the meaning of the extra indemnity clause of 
the policy sued on, and that the action of the court in sustaining the demurrer was 
error. 

Judgment reversed, with instructions to the trial court to overrule the demurrer, 

ENLOoE, J. (dissenting). I find myself unable to concur in the majority opinion, 
which holds the complaint herein sufficient. The complaint alleged the making of 
the wound, the opening of the pimple with an “infected instrument,” “a blackhead 
eradicator,” and that as a result of the making of such wound an infection started; but 
the complaint does not allege that the germs which caused said infection were implanted 
in said wound by said “eradicator” which was so used. For ought that is averred in 
said complaint, said “germs” may have gotten into said wound at a later time, 
or may have been implanted there by another instrumentality. To hold this com- 
plaint good we must say that the use of an “infected instrument,” in making a wound, 
will, in all cases, cause an infection. In my opinion the complaint was insufficient, 
and the demurrer was rightly sustained. 


CARSON v. NEW YORK LIFE INS. CO. (No. 24521.) 
(Supreme Court of Minnesota. April 9, 1925.) 
203 Northwestern Reporter .209. 
(Syllabus by the Court.) 

1, PROVISIONS OF LIFE INSURANCE POLICY STATED. 

A life insurance policy provided for payment of a specified annual income “upon 
due proof that the insured has become wholly disabled by bodily injury or disease, 
so that he will be presumably thereby permanently and continuously prevented from 
engaging in any occupation whatsoever for remuneration or profit.” 

2. INSURANCE—RULE THAT LARGE VERDICT FOR PERSONAL IN- 
JURY MAY NOT REST WHOLLY ON TESTIMONY OF SUBJECTIVE 
ao HAS LITTLE APPLICATION TO SUIT ON INSURANCE 
The rule that large verdicts for personal injuries may not rest wholly upon 

testimony of subjective character is of little application in a case of this sort, where 

the amount of recovery is fixed by the contract, and the verdict is not conclusive 

as to future payments. . 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE—EVIDENCE HELD TO SUPPORT FINDING OF DIS- 
ABILITY JUSTIFYING RECOVERY. 

_ Within the rule of liberal construction of an insurance policy in favor of the 

insured, stated in Lobdill v. Laboring Men’s Mut. Aid Ass’n, 69 Minn. 14, 71 N. W. 
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696, 38 L. R. A. 537, 65 Am. St. Rep. 542, and Monahan v. Order of Columbian 
Knights, 88 Minn. 224, 92 N. W. 972, the evidence, which is not wholly of subjective 
character, adequately supports the finding of disability justifying a recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


4, INSURANCE—INSURED’S AFFIDAVIT OF INJURY HELD SUFFI- 
eee COMPLIANCE WITH PROVISIONS OF POLICY AS TO 
NOTICE. 


Proof of loss sufficiently complying with the provisions of the policy was duly 
furnished. 


(For other cases, see Insurance, Dec. Dig. § 543.) 


Appeal from District Court, Renville County; G. E. Qvale, Judge. 

Action by Hugh J. Carson against the New York Lige Insurance Company. 
From an order denying defendant’s motion to amend findings for plaintiff, so as to 
grant it judgment or a new trial, defendant appeals. Affirmed. 

Mitchell, Doherty, Rumble, Bunn & Butler, of St. Paul, for appellant. 

C. A. Fosnes and John C. Haave, both of Montevideo, and Lindquist & Nord- 
strom, of Olivia, for respondent. 

Hott, J. Action upon a benefit insurance policy, trial to the court, and findings 
for plaintiff. Defendant appeals from the order denying the motion. to amend the 
finding so as to grant it judgment, or a new trial. 

Plaintiff was working near the top of an 18-foot telephone pole, when it broke 
and fell to the ground. He received a severe jolt, but could drive home in his 
car. After staying in bed a few days, he was able to go back to work. Within a 
day or two after he had another mishap, in that the eye of one of the climbers 
broke as he was high up on a pole at work, but the safety belt around his body 
held, so that the injury was confined to a hard jerk about the small of the back, 
produced when the slack in the belt ran out. Two issues were submitted to a 
jury and the special verdict thereon was incorporated into the findings. The 
first was: 

“Is the plaintiff now wholly disabled by the bodily injury so that he is and will 
be presumably permanently and continuously prevented from engaging in any occu- 
pation whatsoever for remuneration or profit?” 

To which the answer was in the affirmative. The second was: 


“If the plaintiff is now so wholly disabled, how long has he been so?” 
The answer was: 


“Since his last accident.” 

[1] The defendant submits the appeal upon two contentions. The first is that 
there is no evidence of disability within the provisions of the policy. The policy is 
a life insurance contract with an accident and disease feature reading: “Whenever 
the company receives due proof * * * that the insured * * * has become 
wholly disabled by bodily injury or disease, so as he is and will be presumably 
thereby permanently and continuously prevented from engaging in any occupation 
whatever for remuneration or profit, and that such disability has then existed for 
not less than sixty days,” then two things happen, viz.: First, future premiums 
cease; second, the company is to pay the insured a sum equal to one-tenth. of the 
face of the policy, this sum called an income payment, is to be paid “one year after 
the anniversary of the policy next succeeding the receipt of proof of disability and 
a like sum on every anniversary thereafter during the continuance of the disability. 
It also provides that— 

“The company may at any time and from time to time, but not oftener than 
once a year, demand due proof of such continued disability, and upon failure to 
iurnish such proof, or if it appears that the insured is no longer wholly disabled as 
aforesaid, no further premiums shall be waived nor income payments made.” 

[2] Defendant claims that no permanent disability may rest upon testimony of 
a subjective character only, and cites Johnson v. Great Northern Ry. Co., 107 Minn, 
285, 119 N. W. 1061; Haugen v. Northern Pacific Ry. Co., 132 Minn. 54, 155 N. W. 
1058; Lowe v. Armour Packing Co., 148 Minn. 464, 182 N. W. 610; Levan v. Chicago, 
Rock Island & Pac. Ry. Co. (Minn.), 196 N. W. 673. In the first two a new trial 
was granted unconditionally because of excessive damages; in the last two, this 
court reduced the verdict, but, as reduced, the recovery was for a very substantial 
amount. Each case involved compensation in a lump sum for pain and loss of 
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earnings both past and future. In this case the parties have agreed upon the amount 
of the recovery, if such disability occurs “that the insured is or will be presumably 
permanently and continuously prevented from engaging in any occupation whatsoever 
for remuneration or profit.” So the only question is whether the disability proven 
comes within the definition stipulated. It may also be noted that this contract is 
so drawn that a decision either by the parties or the court that disability exists and 
will presumably permanently exist is not conclusive, but, at any time, mcome pay- 
ments may cease if the insured, when called upon, fails to prove that it continues 
or the insurer proves that it does not exist. The consequences resulting from the 
verdict or judgment in a suit to recover the income payment under a policy like 
this are not the same as in the ordinary damage suit for personal injury. In the 
latter the verdict must include the entire damages sustained. What is not so in- 
cluded is beyond recovery. In the former the parties have recognized the fact that 
proof may only be presumptively correct as to the future, and that which appeared 
to be a permanent disability may not be such in the long run. The proof furnished 
and accepted, or the judgment establishing disability entitling the insured to the 
income payment, is not conclusive as to future income payments. 

[3] The evidence in the case at bar is not wholly of a subjective character. 
Some of the doctors found ankylosis of the vertebre next above the sacrum. One 
shoulder was considerably lower than the other. There was a slight curvature of 
the spine. In his walk there is a peculiar dragging of one foot. He was given a 
through physical examination jointly by the physicians who testified, and, while they 
differ as to whether complete disability exists, and which will presumably be per- 
manent, none venture the opinion that he is shamming, or that he is now capable 
or ever will be capable of sustained hard work. The farthest any expert went as 
to ability at the time of trial was that he could engage in an occupation where the 
work could be done sitting still. Plaintiff, however, claims he cannot even sit 
upright for any length of time, unless he bears his weight partly orf his hands. 
He must now wear a body brace continuously. The provision for this insurance is 
in the language of defendant’s choosing. It is to be construed liberally in favor of 
the insured. That rule was adopted by this court in Lobdill v. Laboring Men's 
Mut. Aid Ass’n, 69 Minn. 14, 71 N. W. 696, 38 L. R. A. 537, 65 Am. St. Rep. 542. 
The policy there read somewhat differently, in that the disability insured against 
was such as disabled the insured wholly and continuously from transacting any 
and every kind of business pertaining to his occupation of a merchant, while here 
it is such disability as prevents the insured from engaging in any occupation what- 
ever for remuneration or profit. In the Lobdill Case disability was confined to the 
work or business of the occupation of the insured; whereas here the disability, seem- 
ingly, must be such as to prevent the insured from engaging in any sort of an 
occupation. But it is submitted that a reasonable meaning must be given to the 
provision. The intention was to provide an income as a substitute, in a measure, 
for the earnings in an occupation he was capable of filling, but which the disability 
prevents him from engaging in. Any other occupation for this insured, an-ordinary 
farmer and telephone repair man, ceuld not reasonably be said to include that of a 
highly specialized scientist, the work of which the physical disability may not-prevent 
his doing, but in which he can never hope to engage because of lack of mental 
qualification and training. It must mean any occupation similar to that in which 
he had ordinarily been engaged, or for which he may be capable for fitting himself 
within a reasonable time. If the disability prevents the insured from performing 
the essential parts of such an occupation with substantial continuity, it should entitle 
to the income payment promised. The language of the policy here is practically the 
same as in Monahan v. Order of Columbian Knights, 88 Minn. 224, 92 N. W. 972, 
and wherein the construction arrived at supports the claim that plaintiff has here 
proven his cause of action. There Young v. Travelers’ Ins, Co.,@0 Me. 244, 13 A. 
896; Neill v. Order, 149 N. Y. 430, 44 N- E. 145, 52 Am. St. Rep. 738, and some like 
cases, were cited with approval, and this construction of the learned trial court, Judge 
Brooks, adopted, viz: 

“The words ‘following any occupation’ mean something more than the doing of 
one or more acts pertaining thereto. They involve the idea .of .centinuity, and 
involve, also, the doing of all those things which are an essentialpart of the work 
or business in which a party is 


See, also, Collopy v. yedaat Seated of Am., 133 Minn. 409, 158 N. W. 
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625; Aaberg v. Minnesota Commercial Men’s Ass’n, 143 Minn, 354, 173 N. W, 
708; Hayes v. North Am. Life & Casualty Co., 151 Minn. 124, 186 N. W. 136. 
We are not inclined to adopt the strict construction of insurance contracts in vogue 
in some of the states and as somewhat reluctantly adhered to in Hurley v. Bankers’ 
Life Co. (Iowa) 199 N. W. 343, where supporting cases are cited. We think the 
evidence such as to justify a finding of disability entitling plaintiff to recover under 
the policy. 

{4] The second contention is that the proof furnished did not make out a prima 
facie case of disability. Where a policy is payable upon due proof of death of the 
insured, it is readily seen that, as a rule, no trouble is met with in furnishing con- 
clusive proof. But in a case of this nature, where the insured may not be able to 
obtain other testimony than his own of a disability which entitles to the insurance, 
we do not think he should be debarred from presenting his proof in court, if it be 
not taken as due proof by the.company. The policy does not provide such an un- 
reasonable requirement as that the proof of loss must be satisfactory to the insurer. 
It simply provides for due proof. It does not call for medical proof. The company 
was advised of the accident and the claim that plaintiff was disabled. His own 
affidavit of disability was furnished defendant in time, on May 5, 1921, wherein he 
states that he has been wholly disabled since the 24th of November,- 1920 (the time 
of his injury), “and will presumably be permanently, continuously, and wholly pre- 
vented thereby for life from pursuing any and all gainful occupations;” and he 
therefore claimed the disability benefit under the policy. That neither the physician 
who attended him, nor the one designated by defendant to give an opinion, then 
thought the disability permanent, and so stated in their affidavits, should not conclude 
plaintiff. That was only their opinion which, according to the finding of the court 
and jury, proved incorrect. It must therefore be held that, when the proof plaintiff 
did present to defendant by his own affidavit of total permanent disability has been 
found true, it should be deemed sufficient as due proof under the requirements of the 
policy, even though he was unable to be fully corroborated by the opinions of the 
doctors mentioned. 

The order is affirmed. 


McKEON v. NATIONAL CASUALTY CO. (No. 18668.) 
(St: Louis Court of Appeals. ae ig eg 3, 1925. Rehearing Denied Feb. 
) 


270 Southwestern Reporter 707. 

1. INSURANCE—ACTION ON ACCIDENT INSURANCE POLICY NOT 
PREMATURELY INSTITUTED WHERE INSURER DISCLAIMED ALL 
LIABILITY. 

Action on accident insurance policy held not prematurely instituted, though 
brought prior to expiration of 60 days after proof of loss filed as provided in policy 
where insurer disclaimed all liability. 

(For other cases, see Insurance, Dec. Dig. § 623[4].) 

2. INSURANCE—BENEFICIARY IN ACTION ON ACCIDENT POLICY 
HELD TO MAKE OUT A PRIMA FACIE CASE. 

In action on accident policy insuring beneficiary by introducing policy and testi- 
mony tending to show that insured met his death by an external, violent, bodily 
injury within four months of accident made out a prima facie case, since it would 
be presumed that injury was accidentally sustained. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE—WHEN RESULT OF ACT CAUSING INJURY IS ACCI- 
DENTAL STATED. 

_If am act causing injury was intentionally done by insured, result is not 
accidental, but if injury was intentionally caused by aggressive act of another, 
result is accidental. 

_(For other cases, see Insurance, Dec. Dig, § 455.) 


/. INSURANCE—DEATH OF INSURED WHILE FLEEING FROM 
OFFICERS HELD ACCIDENTAL WITHIN MEANING OF POLICY. 

_ Death of insured, shot while fleeing from. officers, held accidental within policy 

insuring against death from injuries by external, violent, and accidental event, where 
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officers in attempting to arrest insured had no warrant and no probable cause to 

believe that he had committed an offense, and had no specific charge to make against 

him, but merely desired to apprehend him for purpose of identification. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

8. INSURANCE—DEATH OF INSURED WHILE FLEEING FROM 
OFFICERS HELD “ACCIDENTAL” WITHIN POLICY, NOTWITH- 
STANDING HE FIRED AT PURSUING OFFICERS. 

Death of insured shot and killed while fleeing from officers held accidental 
within meaning of policy insuring against death resulting from injuries by external, 
violent, and accidental event, notwithstanding that he fired at pursuing officers, where 
they were pursuing him without probable cause and were aggressors from beginning 
and continued so to the end. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

10. INSURANCE—DEATH OF INSURED, KILLED WHILE FLEEING 
FROM OFFICERS, HELD “ACCIDENTAL” WITHIN POLICY, NOT- 
WITHSTANDING ‘HE POSSESSED A BAD REPUTATION. 

Death of insured, shot and killed while fleeing from officers, held accidental within 
meaning of policy insuring against death resulting from injuries by external, violent, 
and accidental event, where officers were attempting to arrest without probable 
cause, notwithstanding that insured possessed a bad reputation, such fact not con- 
stiqiting grounds for arrest. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

14. INSURANCE—ADMISSION OF EVIDENCE AS TO INSURED’S BAD 
eae HELD ERRONEOUS WHERE REPUTATION WAS NOT 
IN UE. 

In action on accident policy for death of insured, shot and killed while fleeing 
from officers, admission of evidence that insured’s reputation was bad held erroneous, 
where officers were without probable cause to arrest him, and hence his reputation 
was not in issue. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

15. INSURANCE—ADMISSION IN EVIDENCE OF DIVORCE PETITION 
AS TO INSURED’S REPUTATION HELD ERRONEOUS, WHERE 
REPUTATION NOT IN ISSUE. 

In action on accident policy for death of insured killed while fleeing from 
officers, admission in evidence of divorce petition filed by beneficiary against insured 
showing his bad reputation held erroneous, where insured’s reputation was not in 
issue. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

16. INSURANCE—ADMISSION IN EVIDENCE OF DIVORCE PETITION 
SHOWING INSURED’S BAD REPUTATION HELD ERRONEOUS. 

In action on policy for death of insured killed while fleeing from officers, ad- 
mission in evidence of divorce petition by beneficiary against insured showing in- 
sured’s bad reputation held erroneous, where there was no evidence that police 
officers ever knew or had heard of facts alleged therein. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

Appeal from St. Louis Circuit Court; William H. Killoren, Judge. 

Action by Winifred McKeon against the National Casualty Company. Judgment 
for defendant, and plaintiff appeals. Reversed and remanded. 

Bass & Bass, John Grossman, and James J. O’Donohoe, all of St. Louis, for 
appellant. 

Leahy, Saunders & Walther, of St. Louis, for respondent. 

Davis, C. This is an action on an accident insurance policy issued by defendant 
on the life of Thomas F. McKeon, with his wife, the plaintiff, named beneficiary 
therein. The jury returned a verdict for defendant, and plaintiff, after the court 
below overruled her motions for a new trial and for judgment non obstante veredicto, 
appealed from the judgment entered thereon. 

Plaintiff's evidence tends to show that defendant on or about March 1, 1919, 
issued to plaintiff's husband its policy C303988, in which she was named beneficiary, 
the pertinent parts of which are as follows: 
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“In consideration of the payment of a policy fee of $3.00, and of the premium, 
$6.15, and of the statements and agreements in the application therefor, a copy of 
which is indorsed hereon or attached hereto, does hereby insure Thomas F. McKeon, 
of St. Louis, Mo., the person described in said application, who states his occupation 
to be that of ‘not working, I have an income, duties, collecting income,’ subject to the 
provisions and conditions herein contained and indorsed hereon, from 12 o’clock noon, 
standard time, of the day this contract is dated, until 12 o’clock noon, standard time, 
of the lst day of March, 1920, and for such further time as may be stated in the 
renewal receipts. 

“Paragraph A. Accident Indemnity for Total Disability. At the rate of sixty 
dollars per month, against total loss of time, not exceeding thirty-six consecutive 
months, resulting solely from bodily injuries effected directly and independently of 
all other causes, by the happening of an external violent and accidental event, and 
which immediately, continuously and wholly, from date of accident, disable and 
prevent the insured from performing any and every duty pertaining to his business 
or occupation. 

“Paragraph B. Partial Disability. Or, if injuries caused and occurring as stated 
in paragraph A, shall immediately, wholly and continuously, from date of accident, 
disable and prevent the insured from performing one or more important daily duties 
pertaining to his occupation, or in event of like disability immediately following total 
disability, or in event of total disability not immediately following injury, but occurring 
within thirty days from date of injury, the company will pay the insured for the 
period of such disability, not exceeding six (6) consecutive months, one-half of the 
rate above specified for total loss of time: Provided, the combined period for which 
indemnity shall be payable for total and partial disability under paragraphs A and B 
hereof shall not exceed thirty-six consecutive months. 

“Paragraph C. Specific Total Losses. In event of any one of the following 
specific total losses, within four months from date of accident, which shall result 
from bodily injuries caused and occurring as stated in paragraph A, the company 
will pay the amount herein specified for such loss, in lieu of any other indemnity. 

“For loss of life (payable to beneficiary), one thousand dollars, the principal 
sum. 

“Paragraph F. Fifty Per Cent. Accumulation. For each period of three con- 
secutive months immediately preceding the date of the accident, that this policy shall 
have been maintained in continuous force by the payment of the premiums on or 
before the dates due, five per cent. shall be added to the original specific amount pay- 
able for any loss under paragraph C sustained by the insured, but such addition shall 
never exceed fifty per cent. of such original amount. 

“Standard Provisions. 

“Paragraph S. 1. This policy includes the indorsements and attached papers, 
if any, and contains the entire contract of insurance except as it may be modified by 
the company’s classification of risks and premium rates in the event that the insured 
is injured or contracts sickness after having changed his occuption to one classified 
by the company as more hazardous than that stated in the policy, or while he is 
doing any act or thing pertaining to any occupation so classified, except ordinary duties 
about his residence or while engaged in recreation, in which event the company will 
pay only such portion of the indemnities provided in the policy as the premium paid 
would have purchased at the rate but within the limits so fixed by the company for 
such more hazardous occupation. 

“14. No action at law or in equity shall be brought to recover on this policy prior 
to the expiration of sixty days after proof of loss has been filed in accordance with 
the requirements of this policy, nor shall such action be brought at all unless brought 
within two years from the expiration of the time within which proof of loss is 
required by the policy.” 

That the policy was renewed by the payment of premiums, and was in force and 
effect until March 20, 1922; that for loss of life, payable to the beneficiary, the prin- 
cipal sum stated therein was $1,000, and defendant admitted that, in addition to the 
$1,000 principal sum, the policy had an accumulation of $350 under paragraph F; 
that Thomas F. McKeon, the insured died on January 6, 1922, from a gunshot wound 
entering at the base of the skull; that plaintiff offered and read in evidence a letter 
from the claims adjuster of defendant, which letter stated, in substance, that said 
McKeon met his death by a gunshot wound inflicted by a policeman while endeavoring 
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to apprehend him as an alleged-member of a gun gang; that the act is the result pro- 
duced exactly with the intentions of: the actor, the result is not an accident, and 
could by no means be construed as accidental; that the lack of liability is evident, 
and that there was no necessity-of submitting further proofs for execution to permit 
of proving the claim, and that they regretted that they cannot give this case further 
consideration. 

Defendant’s evidence tended to show that on January 6, 1922, four officers in a 
police automobile, while going west; met McKeon in an Essex car going east on 
Locust street. A narrative by one of the officers epitomizes the facts on which de- 
fendant relies. It is as follows: ; 

“We were going up Locust street and Detective Fierce was driving us, four of us, 
in the car, and just about at the intersection of Twenty-first and Locust Fierce re- 
marked, “There is Doyle.’ The traffic was rather heavy at that time and Fierce kind 
of swerved the car, and Doyle thought—evidently thought we were going to turn 
and he went east to Twentieth and over Twentieth. Fierce drove over Twenty-first 
to St. Charles and at that point we nearly collided with Doyle’s car and ordered 
him to stop. Instead of stopping he increased his speed. He was going very fast; 
he had a fast car. We swerved to the west to Twenty-second street and he went 
north on Twenty-second street and we followed, and at Twenty-second and Wash- 
ington a street car nearly cut us off. Well, we chased him as far as Franklin avenue 
and fired a shot in the air, might have fired two, I don’t know. He increased his 
speed and we were running very fast. 

“And going over Twenty-second street, before arriving at Biddle, there was a 
couple reports from his car and we realized that he was shooting at us and we 
returned the fire. He turned west on Biddle street, and we lost sight of him from 
Twenty-second street until Jefferson avenue; when we turned into Biddle street he 
was just about turning Jefferson avenue north. When he got to Jefferson avenue he 
was quite a distance ahead of us going north, and he turned west on Cass. When 
we got into Cass avenue we exchanged shots, several of us firing at him, all of us. 
He was in the car track and we were in the car track. When his car got to Garri- 
son avenue, or before it got—approaching Garrison avenue, about a block, I should 
say, east of Garrison avenue, his car commenced to slack up and we stopped shoot- 
ing. When it got to Garrison avenue the car stopped dead and we were going 
so fast that we went by it about 75 feet, probably, and I jumped out of the car and 
I said, ‘Look out, boys, he may be foxing,’ and we had our pistols in our hands 
and we covered the car, and when we got to the car he was drooped over the steer- 
ing wheel, and there was blood coming from his mouth. Fierce walked over to the 
car and took a .45 caliber revolver out of his hand. We searched the car and we 
found several shotgun shells in the back, what they call the tonneau of the car, in 
front of the back seat on the side.” 

The four officers testified, each separately, that he did not deliberately shoot or 
kill McKeon, and two, at least, said they bore him no malice. Such other facts as 
are pertinent will later appear to a discussion of the questions involved. 

ii] I. Inasmuch as defendant disclaimed, in the letter to plaintiff’s attorney, all 
liability under the policy sued on, the cause was not prematurely instituted by plain- 
tiff, because she refused to defer to bring the action on the policy until the expira- 
tion of 60 days after proof of loss filed as it provided. Baker & Lasley v. Phoenix 
Ins. Co. (Mo. App.) 221 S. W. 761; Martin v. Insurance Co. (Mo. App.) 256 S. W. 
120; Hosmer Bros. v. Insurance Co., 80 Mo. App. 419. 

[2] II. It will be noted that the policy insures against accident, resulting solely 
from bodily injuries effected directly and independently of all other causes, by the 
happening of an external violent and accidental event. It follows that by introducing 
in evidence the policy and testimony tending to show that insured met his death as 
the result of an external, violent, bodily injury, within four months of the day of the 
‘accident, that is, as the result of a gunshot wound entering at the base of the skull, 
plaintiff made a prima facie case. It will then by presumed, from plaintiff’s evi- 
dence, that the injury was accidentally sustained. Merkel v. Railway Mail Ass’n, 
205 Mo. App. 484, 226 S. W. 299; same case, second appeal, 212 Mo. App. 632, 
254 S. W. 368; Wheeler v. F. & C. Co., 298 Mo. 619, 251 S. W. 924; O’Connor v. 
Insurance Co., 208 Mo. App. 46, 232 S. W. 218. 

[3] The verdict of the jury was in favor of defendant. Therefore, as to contro- 
verted facts, we are bound by that verdict. It is defendant’s contention that the 
death of insured was not accidental within the meaning of the policy, because the 
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insured culpably provoked or induced the act causing his death, brought about by 
an assault committed by him, with the result that his death was the natural result or 
probable consequence if his act. Authorities cited in support of the contention are: 
Berryman v. Surety Co., 285 Mo. 379, 227 S. W. 96; Taliaferro v. Trav. Ins. Co., 
80 F. 368, 25 C. C. A. 494 - Phelan v. Trav. Ins. Co. 38 Mo. App. 640; Collins v. 
F. & C. Co., 63 Mo. App. 253; Meister v. Gen. Acc. Co., 92 Or. 96, 179 P. 913, 4 
A. L. R. 723; Prudential Cas. Co. v. Curry, 10 Ala. App. 642, 65 So. 852; Met. Cas. 
Co. v. Chambers, 136 Ark. 84, 206 S. W. 64; Price v. Occidental Ins. Co., 169 Cal. 
800, 147 P. 1175. . 

III. We think it well to here state the pertinent issues formulated by the 
pleadings. The petition states, in substance, that defendant, by its written policy, 
insured the life of Thomas F. McKeon, promising to pay his wife, the beneficiary 
stated therein, in the event of his death, the principal sum, resulting solely from 
bodily injuries effected directly and integoadiatis of all other causes, by the 
happening of an external, violent, and accidental event, within four months from 
the date of the accident; that while said policy was in force, insured died within 
four months, on January 6, 1922, from injuries effected by an accidental gunshot 
wound; that before and since his death, all terms and conditions of the policy 
have been met. Defendant’s answer, after admitting that the policy was issued, 
was renewed for a ferm ending March 1, 1922, and that plaintiff was the bene- 
ficiary therein, was a general denial. Defendant further answered that Thomas 
F. McKeon did not meet his death by the happening of an external, violent, and 
accidental event, within the meaning. of-the policy, but that he met his death while 
engaged in a revolver duel. with officers:of the law in an attempt to escape lawful 
arrest. The reply was a general denial. 

[4] IV. Can the death of*the insured, under the evidence, within the meaning 
of the policy, be found to be accidental? In determining that question, we must 
draw, in view of the verdict, the most reasonable inferences from defendant’s 
evidence, and we deem it expedient to set forth facts. Supplementing our state- 
ment of facts, we think defendant’s evidence tends to establish that four police 
officers in citizens’ clothes were on January 6, 1922, driving west in an automobile 
on Locust street, in the City of St. Louis, and that McKeon was traveling east 
on the same street; that shortly after the police automobile had passed ‘Twentieth 
street the police officers recognized McKeon. The police officers then went west 
to Twenty-first street, turning north to St. Charles street, where and when the 
police automobile nearly collided with the automobile driven by McKeon (who 
seemingly had driven north on Twentieth and west on St. Charles street traveling 
west on St. Charles street. When the automobiles at this point were five or six 
feet apart, the police officers holloed very loudly and ordered the insured to stop. 
The police officers testified that insured recognized them, and that he knew Officer 
Fierce, driver of the police machine, from the holdover, on the streets, in courts, 
and in the municipal courts building; that insured refused to stop when com. 
manded, and fled northwardly to about Cass and Garrison avenues, the scene 
of his death. The officers stated that insured fled northwardly from Twenty-first 
and St. Charles street, the police machine pursuing, and that, when the police 
machine reached Franklin avenue, one of the officers fired a shot or two in the 
air, and that immediately after shots were fired from the insured’s automobile 
toward the police machine. The history of the episode related by the officers tends 
to show the intermittent firing of shots by the police officers at insured and by 
insured, or some one in his automobile, at the officers. Officer Fierce testified 
that insured fired point-blank at him, and that every time a !eft turn was made 
the insured would fire point-blank at the police car. The evidence tends to show 
that insured was trying to get away, and that the officers were within 200 to 
250 feet of him when they fired the last shot; that insured’s automobile came to 
a stop near Garrison and Cass avenues; that the officers after alighting; found.a 
5 caliber pistol in insured’s hand, with three exploded and three unex 
shells, the pistol being still warm, and, in the opinion of the officers, -reeently 
discharged; that insured, bleeding from the mouth and nose, was dead, and was 
later taken to the morgue; that two bullet holes were found in the back curtain 
of insured’s automobile; that the officers had instructions to bring in the gangsters 
suspetted of robberies for the purpose of identification, and the insured was sus- 


pected of many robberies. The following question and answer shows the purpose, 
of apprehending him: 
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“Q. And you had no specific charge against this man? A. Orly we wanted 
to put him up for identification for other robberies that had been committed.” 

wines: stated, in substance, that they had no specific charge against 
insured, but it was their duty to bring up for identification gangsters suspected of 
robberies, and insured was suspected of numerous robberies. 

We think defendant’s evidence further tends to show that the police officers 
first fired in the air, and that immediately afterwards shots came from insured’s 
automobile, fired directly at the police machine, and that there was desultory firing 
then by the occupants of both automobiles; that the police in the machine were 
called the Night and Day Riders’ squad, and were looking for thieves; that 
insured was suspected of numerous robberies, was head of the Hogan gang, and 
was a dangerous man; that the squad had before chased him and tried to appre- 
hend him, but he had previously gotten away from them several times; that the 
police had lots of evidence they cannot divulge, nor can they give away the 
secrets of the department; that they wanted insured for identification regarding 
bank robberies; that the officers arrested all known thieves that they consider 
dangerous even on sight at all times, for they are enemies to society; that they 
only wanted to put insured up for identification for other robberies that had 
been committed. ’ 

Considering the above evidence (we think we have stated the pertinent and 
essential facts fully) from any angle that we may, we are led to the definite 
conclusion that the police officers, in attempting the arrest, had no specific 
charge to make against the insured, but merely desired to apprehend and incarcer- 
ate him for the purpose of identification, if possible, as a participant in a felony. 
There is no evidence in the record that the officers had actual or historical knowl- 
edge of a felony committed by insured other than the Jefferson City bank rob- 
bery, respecting which he was on bail. 

{5] V. The weight of authority supports the rule, that, if insured culpably 
provoked or induced the act that caused injury or death, then the result was not 
accidental, for the result was the natural and probable consequence of his act~ 
that of an aggressor. (See authorities cited in paragraph 2.) Conversely, if 
the other party to the occurrence is the aggressor, even though deliberately intend- 
ing the act that caused injury or death, the result is accidental as to the insured. 
That is to say, if the act causing the injury was intentionally done by the insured, 
the result was not accidental ; on the other hand, if the injury was intentionally caused 
by the aggressive act of another, the result was accidental. 

Plaintiff contends, however, that death by encounter is an accidental event~— 
citing in support thereof Eicks v. F. & C. Co., 300 Mo. 279, 253 S. W. 1029; 
Berryman v. Surety Co., 285 Mo. 379, 227 S. W. 96; Lovelace v. Ass’n, 126 Mo. 
104, 28 S. W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 638; Collins v. F. & C. 
Co., 63 Mo. App. 253; Phelan v. Insurance Co., 38 Mo. App. 640; Harper’s 
Adm’r v. Insurance Co., 19 Mo. 506; Overton v. Insurance Co., 39 Mo. 122, 90 
Am. Dec. 455; Kascoutas v. Federal Life, 193 Iowa, 343, 185 N. W. 125, 22 
A. L. R. 294; Supreme Council v. Garrigus, 104 Ind. 133, 3 N. E. 818, 54 Am. 
Rep. 298; Richards v. Insurance Co., 89 Cal. 170, 26 P. 762, 23 Am. St. Rep. 455. 
Plaintiff’s contention is not limited, but includes within an accidental event an 
injury to the insured irrespective of the party provoking or inducing the act that 
caused the injury. We do not consider the contention consonant with the rule 
éarrying the weight of aut»ority which we prefer, nor du we think the Missouri 
cases gu so far as to dery that rule. 

VI. The record is wanting evidence tending to show that, at Twenty-first 
and St. Charles streets, where and when the order to stop was holloed, the police 
officers possessed a warrant for the arrest of insured, or that they saw him com- 
mitting a crime. As the scene of the attempted arrest lay in the City of St. 
Louis, the authority to arrest insured then depended on the condition that the 
police cffcers had reasonable grounds to believe that insured had committed either 
a felony or misdemeanor. Hanser vy. Bieber, 271 Mo. 326, 197 S. W. 68. 

The police were public officials. In 2. R. C. L. 446—7, it is said: 

“Where public officials are expressly authorized by statute or municipal ordi- 
nance to conserve the peace, they have, in making arrests, all the common-law author- 
ity of constables and watchmen, and may arrest any person who they, on reasonable 
ground, believe has committed a felony.” 
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The right of officers to apprehend fleeing felons is discussed in State v. Evans, 
161 Mo. 95, 61 S. W. 590, 84 Am. St. Rep. 669, where it is said: 

“And hence it is, that these officers, that are thus instructed may without any 
other warrant but from themselves arrest felons, and those that are probably sus- 
pected of felonies; * * * and, on the other side, if persons that are pursued by 
these officers for felony or the just suspicion thereof, * * * shall not yield themselves 
to these officers, but shall either resist or fly before they are apprehended, * * * 
it is no felony in these officers, or their assistants, that upon inevitable necessity kill 
them,” etc. 

[6] It is evident from the above quotation that officers may only arrest felons 
and those probably suspected of felonies, and kill felons or those justly suspected 
thereof who flee or resist. The words “probably suspected,” and “justly suspected,” 
as used in State v. Evans, supra, must be taken as tantamount to reasonable grounds; 
and reasonable grounds to believe that accused had committed a felony is dependent 
on the actual or historical knowledge of the arresting official that the accused has 
committed a crime. This is supported by 2 R. C. L. 472, where it is said: 

“The law, which gives an officer the right to kill an escaping felon, limits the 
right to cases in which the officer actually knows that the person whom he is seeking 
to arrest is a felon, and not an innocent person.” Johnson v. Williams’ Adm’r, 
111 Ky. 289, 63 S. W. 759, 54 L. R. A. 220, 98 Am. St. Rep. 416. 

See, also, 67 L. R. A. 310, note. 

Reasonable grounds, as used above, is substantially tantamount to probable cause 
in actions for malicious prosecution. 5 C. J. 517, par. 46; State v. Evans, 161 Mo. 
95, 61 S. W. 590, 84 Am. St. Rep. 669; State v. Grant, 79 Mo. 113, 49 Am. Rep. 
218. Commendable as are the acts of police officers in ferreting out crime and 
arresting criminals, yet they may not in their zeal override the law of the land. 
Such officer, it is said in Grau v. Forge, 183 Ky. 521, 209 S. W. 369,3 A. L. R. 
462, loc. cit. 645, “is conclusively presumed to know his duty, and to refrain from 
acting outside of such duty.” Circumscribed by a limited authority to arrest, the 
arresting officer must have either actual or historical credible knowledge that the 
party whose arrest is sought has committed a crime and, respecting that crime, is 
? ne Sa bail. It is said in State v. Grant, 79 Mo. 113, loc. cit. 134, 49 Am. 

ep. : 

“Mere belief on the part of Jones that the defendant had been guilty of an 

offense, or was then engaged in the commission of one, if such belief had no basis 
of fact or circumstances on which to rest would not authorize him to attempt an 
arrest.” 
[7] VII. Probable cause is based on facts. If the facts are uncontroverted, it 
is within the province of the court to determine the presence of probable cause; if, 
however, the facts show controversy, involving probable cause on the one hand 
and denying it on the other, the question of probable cause is for the jury. With the 
verdict of the jury for the defendant, the question before us relates to the ade- 
quacy of the facts to show probable cause. 

Searching the record as we may, we are unable to find probable cause on the 
part of the police officers to arrest insured when, at Twenty-first and Charles streets, 
they ordered him to stop. They failed to divulge any actual or related knowledge 
connecting insured with a specific crime, excepting the Jefferson City bank robbery, 
regarding which he was on bail. Time and again they stated that he was wanted 
for identification, and they had no specific charge against him. It is true one officer 
stated that he was wanted for three or four different jobs, bank robberies, the 
Wellston bank, the Grand avenue bank, but he refused to disclose any knowledge 
or information that he might have had, and finally stated that insured was wanted 
for identification. The evidence went no further than tending to show that insured 
was wanted for identification. So far as the record tends to show their suspicions 
were not based on fact, and therefore did not import probable cause. This is not 
— State v. Jordan (Mo. Sup. en Banc) 268 S. W. 64, not yet [officially] 
reported. 

_ [8] VIII. It is the further contention of defendant that the firing at the pur- 
suing police officers by the insured constituted a crime committed in the presence of 
the officers that entitled them to apprehend and to kill the insured if necessary to 
prevent his escape. This contention overlooks the statement of the officers that they 
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first fired into the air, and that, up to this point, the action of the officers in pursuing 
insured for the purpose of arresting him was without probable cause. It is certain 
from the evidence that, to the time the officers fired into the air, insured had done 
nothing further than flee and attempt to escape. 

We are not unmindful of the trying position of police officers and the perils to 
which they submit, but they are officers of the law, charged with its enforcement, 
and are conclusively presumed to know their duties. They are charged with knowledge 
of what constitutes probable cause, and that they may only arrest or attempt to 
arrest, without warrant, upon probable cause. Here we have the situation of police 
officers pursuing insured without probable cause, firing into the air, according to 
their statement, and probably causing him to believe they were shooting at him. It 
is evident that the police officers, in. attempting the arrest without probable cause, 
that is, without knowledge or information of a crime committed by insured, were 
aggressors from the beginning, and continued so to the end, which tended to show 
an accidental result within the meaning of the policy. Personal liberty is one of 
the absolute and fundamental guaranteed rights and may not unlawfully be interferred 
with. Com. v. Crotty, 10 Allen (Mass.) 403, 87 Am. Dec. 669; Creighton v. Com., 
84 Ky. 103, 4 Am. St. Rep. 193; Miers v. State, 34 Tex. Cr. R. 169, 29 S. W. 1074, 
53 Am. St. Rep. 705. However, if insured knew those in pursuit were police officers, 
he must have reasonably believed that firing at them was necessary to preserve himself 
from death or great bodily harm. But we may assume that he so believed, if he 
believed that the officers were firing at him. 

IX. The officers stated that insured was suspected of many robberies, and they 
had instructions to bring in gangsters suspected of robberies for the purpose of 
identification. If the officers meant that they were instructed to bring in gangsters 
whom they had reasonable grounds or probable cause to suspect of robberies, they 
were within their rights; but if they meant they were instructed by a superior officer 
to arrest certain persons, without reasonable grounds or probable cause to suspect 
them of robberies, merely for the purpose of determining whether they could be 
identified, then they acted without their rights, and the order of a superior officer 
cannot be invoked to protect them. In this conclusion we are supported by Grau v. 
Forge, 183 Ky. 521, 209 S. W. 369, 3 A. L. R. 642, and Leger. v. Warren, 62 Ohio 
St. 500, 57 N. E. 506, 51 L. R. A. 193, 78 Am. St. Rep. 738. 

[9,10] X. May police officers arrest one because he possesses a bad reputation? 
In State v. Grant, 76 Mo. 236, loc. cit. 246, quoting from 2 Jacobs, L. Dist. p. 41, 
Sherwood, J., says: 

“And the basis of ‘probable grounds’ are very many, e.g., common fame, hue and 
ery levied, goods found on a person.” 

The only authority found that may tend to support the above quotation is Wal- 
grave v. Skinner, Owens Rep. (Eng.) 121 (Fol.) where it is said: 

“The plaintiff declared that he was robbed of £20 and that he pursued the felon 
with hue and cry to such a town, where he discovered the felon to the defendant, 
who was constable of the said town.” 

The court said: 

“Common fame is enough to apprehend any man.” 

What then is meant by the words “common fame”? May they be construed 
to mean that one may be arrested by officers merely because his reputation is bad? 
We think not. We agree with Macauley that common fame, however strong and 
— should not be received as legal proof of guilt. While the question is not 

ree from difficulty, we are of the opinion that common fame must connect the one 

to be arrested with a specific crime, otherwise one bearing an unsavory reputation 
would be subject to lawful arrest, no matter how unjustifiable his arrest or how 
righteous his acts in life. We do not wish to be understood as saying, however, that 
a bad reputation may not be considered by the police officers in determining whether 
the related information is credible. In determining whether the evidence tending to 
show probable cause, if any, is credible, a lesser weight of evidence may determine the 
credibility of the informant, and the information where the reputation of the accused 
is bad: than where it is good. 

{11-13] XI. Plaintiff assigns error in giving the jury defendant’s instruction, 
as follows: 

“If you find and believe from the evidence that Thomas F. McKeon was, on 
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the 6th day of January, 1922, while trying to escape arrest by police officers, entered 
into a revolver or pistol duel with them and thereby exposed himself to unnecessary 
danger, and while thus exposed to unnecessary danger, should you so find, the said 
Thomas F. McKeon was shot and killed by one of said officers, your verdict must 
be for defendant.” 

While defendant offered evidence tending to show that insured knew the men 
ordering him to stop were police officers, nevertheless the import of the evidence is 
at most an inference, for the officers were in plain clothes. We think the instruction, 
by the use of the words, “while trying to escape arrest by police officers,” assumes 
first, that insured tried to escape arrest, and second, that he knew they were police 
officers. 

The word “duel” has a well-defined meaning. It. has been legally defined as a 
combat with deadly weapons between two persons by some prearrangement and 
understanding and, perhaps, with some formality. Davis v. Modern Woodmen, 
98 Mo. App. 713, 73 S. W. 923; Baker v. Supreme Lodge, 103 Miss. 374, 60 So. 333, 
Ann. Cas. 1915B, 547; Ward v. Com., 132 Ky. 636, 116 S. W. 786, 19 Ann. Cas. 
71; State v. Fritz, 133 N. C. 725, 45 S. E. 957. The record fails to show a prear- 
rangement. The instruction is further erroneous because the evidence fails to 
demonstrate that insured was subjected to a lawful arrest. Quaere, whether the 
instruction assumes, that insured exposed himself to unnecessary danger. 

[14] XII. The officers were permitted to testify that the reputation of insured 
was that of a bank robber, burglar, highwayman, safe burglar, and general all-round 
thief, and that he was considered one of the most dangerous gangsters in the State 
of Missouri, Plaintiff assigns error on the part of the trial court in admitting such 
testimony. Defendant contends that reputation was competent, in connection with 
other evidence, to show lawful pursuit by the police officers. As we have before 
said, the record is wanting evidence tending to show probable cause, on behalf of 
the officers at the beginning of the pursuit, warranting the apprehension of insured 
by them, for, in the last analysis, they had no specific charge against him, but desired 
his incarceration to identify him only. Wanting probable cause to arrest him, his 
reputation, as affecting the credibility of information, was not germane. On the 
record before us, the court erred in admitting the testimony, for his reputation was 
not in issue. Knights of Maccabees v. Shields, 156 Ky. 270, 160 S. W. 1043, 49 
L. R. A. (N. S.) 853; Sikes v. Keller (Tex. Civ. App.) 197 S. W. 311; United 
States, etc., Ins. Co. v. Peak, 122 Ark. 58, 182 S. W. 565; Great, etc., Ins. Co. v. 
Sparks, 38 Okl. 395, 132 P. 1092, 49 L. R. A. (N. S.) 724 and note. 

[15,16] XIII. Plaintiff further assigns error relative to the admission of a 
petition for divorce, filed by plaintiff versus insured in the City of St. Louis circuit 
court, in which, in substance, it was alleged that insured was convicted of a felony 
in South Dakota; that later in South Dakota, under an alias, he was convicted of 
grand larceny; that he was then confined in jail at Van Buren, Mo., charged with 
possession of burglar tools. 

For reasons stated in the preceding paragraph, the divorce petition was improperly 
admitted in evidence. In addition, there was no, evidence that the police officers 
knew or had ever heard of the facts alleged. 

XIV. The trial court refused to give the jury an offered peremptory instruction 
to find for plaintiff, and later overruled a motion for judgment non obstante veredicto. 
Plaintiff assigns error to that effect, asserting that the record shows no tenable 
defense, and requests this court to reverse the judgment and remand the cause, with 
directions to the trial court to enter judgment in her behalf. 

We need not determine plaintiff's contention, for a second trial may show a 
different state of facts, and we think the jury should be permitted to make a finding. 

The Commissioner recommends that the judgment be reversed, and the cause 
remanded. 

. Per Curtam. The foregoing opinion of Davis, C., is adopted as the opiniorf of 
the court. 

The judgment of the circuit court is accordingly reversed, and the cause remafided, 

Daues, P. J., and Nipper, J., concur. 

Becker, J., concurs in result. 


SOLID ONIES LEAR IG ALOU LE IEE is! DLL OPTI LEE CE ELE 
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DENLER v. CONTINENTAL CASUALTY CO. 
(Supreme Court, Appellate Division, Fourth Department. May 6, 1925.) 
New York Supplement 629 
1. INSURANCE—WHETHER APPLICANT’S REPRESENTATION AS TO 

CONDITION OF HIS HEALTH CONSTITUTED MATERIAL MISREP- 

RESENTATION HELD PROPERLY LEFT TO JURY. 

Whether applicant’s representations as to condition of his health constituted ma- 
terial misrepresentation, so as to avoid policy under Insurance Law, § 107, subd. (f), 
and provision of application, held properly left to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


2. INSURANCE—OPTIONAL WITH COMPANY WHETHER TO ISSUE 
POLICY TO APPLICANT SUFFERING AILMENT WHICH HE REP- 
RESENTS HE DOES NOT HAVE, AND COMPANY NEED NOT JUS- 
TIFY REFUSAL. 

Where company sought to avoid liability on accident policy on ground of material 
misrepresentations in application containing provision substantially like Insurance 
Law, § 107, subd. (f), charge that company could not relieve itself from liability 
merely by saying that it would have refused to issue policy if it had known of ail- 
ment, but that it must have been justified in such refusal, held error, since it is 
entirely optional with company whether to issue policy. 

(For other cases, see Insurance, Dec. Dig. § 669[7].) 

Appeal from Supreme Court, Erie County. 

Action by Norman A. Denler against the Continental Casualty Company. From 
a judgment for plaintiff, and from an order denying defendant’s motion for a new 
trial on the minutes of the court, defendant appeals. Reversed on the law, and 
new trial granted. 

Argued before Hubbs, P. J., and Clark, Davis, Sears, and Harry L. Taylor, JJ. 

Gibbons & Pottle, of Buffalo (Frank Gibbons, of Buffalo, of counsel), for 
appellant. 

Thomas J. McKenna, of Buffalo, for respondent. 

Harry L. Taytor, J. The defendant issued a policy of accident insurance to the 
plaintiff in November, 1923. The written application of plaintiff of said policy, 
which was indorsed thereon, contained the following: 

“13. Except as herein stated I have not had nor am I now suffering from tuber- 
culosis, paralysis, rheumatism, hernia, appendicitis, nor any chronic or periodic men- 
tal or physical ailment or disease, nor am I crippled or maimed, nor have I any 
defect in hearing, vision, mind or body. No exceptions.” 

In December, 1923, the plaintiff received a personal injury through accidental 
esl a disabled him for 18 months. The jury has awarded plaintiff a verdict 
° 

In the application, which was signed by plaintiff, he stated that if any statement 
or representation in the application were false, “all right to recover under the said 
policy shall be forfeited to the company, if such false statement was made with 
actual intent to deceive, or, if it materially affects either the acceptance of the risk 
or the hazard assumed by the company.” This is substantially the language in part 
of section 107, subd. (f) of the Insurance Law (as added by Laws 1913, c. 155). 

It must be observed that plaintiff thus agreed to forfeit his rights if any false 
representation or statement materially affected either (a) the acceptance of the risk, 
or (b) the hazard assumed by the company. On the trial, testimony was introduced 
from which the jury might have found that plaintiff, when he made said —: 
was suffering from a physical ailment comprehended by said paragraph No. 13 of 
his ap lication. 

Under the facts and the law of this case , (Hasiern a4 Piece Dye Works, 

Inc., : Traveler’s Ins. Co., 234 N. Y. 441, 138 N. E. 401, . L. R. 1505), the 

learned trial court was right in permitting the jury ‘to Satie as facts whether or 

not the plaintiff’s said statement No. 13 was false in any material re pet and also 
whether or not, if so, it came under the operation of the above specified paragraph 
of its policy and section 107 of the Insurance Law. 

[2] However, as to the acceptance of the risk by the company, the following 
occurred: A juror asked the court a question which was substantially this: 

“Suppose we believe the company when it said it would not insure the plaintiff 
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if the company knew the defect, but do not believe they would have been justified in 
refusing to insure—what shall we say then?” 

The court then said to the jury, in substance: 

“That the circumstances must have been such that the company would have been 
justified in refusing; that it could not relieve itself from liability by merely saying 
it would refuse; but that if, under all the circumstances and the materiality of this 
defect, it would ‘have been justified i in refusing, then they are relieved from liability.” 

Counsel for defendant excepted to this statement and requested the court to 
charge that the company was its own judge as to what was justifiable in the matter 
of — or refusing a policy. The court declined to so charge, and an exception 
was taken 

We are of the opinion that it was entirely cones with the company whether 
or not it accepted this plaintiff’ s application and issued to him a policy; therefore, 
that the court was in error in making the above statement to the jury. 

Discussion of other points raised is unnecessary. 

The erroneous ruling indicated is of such importance that because of it the judg- 
ment and order appealed from should be reversed on the law, and a new trial 
granted, with costs to appellant to abide the event. All concur. 


INTERNATIONAL TRAVELERS’ ASSN. v. MELAUN. (No. 116.) 
(Court of Civil Appeals of Texas. Waco, Jan. 30, 1925. Rehearing Denied March 
5, 1925. Dissenting Opinion April 3, 1925.) 

270 Southwestern Reporter 246 
4. INSURANCE—EVIDENCE OF BENEFICIARY’S PHYSICAL AND MEN- 


TAL INCAPACITY AT TIME OF AUTOPSY OF INSURED HELD 
RELEVANT. 


Evidence that at time of death of insured, and at time when autopsy was per- 
formed, beneficiary was not physically or mentally capable of doing anything, was 
relevant on question whether autopsy was performed without beneficiary’s consent, 


and whether doing of something over which she had no control could not affect her 
rights. 


(For other cases, see Insurance, Dec. Dig. § 662[1].) 


5. INSURANCE—EVIDENCE OF BENEFICIARY’S LACK OF KNOWLEDGE 
OF EXISTENCE OF POLICY UNTIL AFTER BURIAL OF INSURED 
HELD RELEVANT TO REBUT ANY PRESUMPTION OF BAD FAITH 
AS TO AUTOPSY. 


Evidence of beneficiary that she did not know accident insurance policy was in 
force until after insured was dead and buried was admissible to rebut presumption 
of bad faith in anything that might have been done with reference to autopsy. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

6. INSURANCE—EVIDENCE HELD TO SUPPORT FINDING OF IN- 

SURED’S DEATH FROM ACCIDENTAL CAUSE. 

Evidence held to support finding of insured’s death from accidental cause. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

a eee ALWAYS CONSTRUED AGAINST IN- 
URER. 


Insurance contracts are always to be construed against insurer and in favor of 
insured or his beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 

8 INSURANCE—CONDITIONS OF INSURANCE POLICIES CONSTRUED 
AGAINST THOSE FOR WHOSE BENEFIT THEY ARE RESERVED. 
Conditions in insurance policies should be construed strictly against those for 

whose benefit they are reserved. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

9. INSURANCE—FORFEITURE CLAUSES NOT STRICTLY CONSTRUED 
IN FAVOR OF INSURER. 

A clause of forfeiture is not to be strictly construed in favor of insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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10. INSURANCE—CLAUSE FOR ACCIDENT POLICY PROVIDING FOR 

AUTOPSY CONSTRUED. 

Clause of accident insurance policy providing that, if autopsy be made, insurer 
should be given timely notice thereof and right and opportunity for its representative 
to attend and participate, applied only where autopsy was made with consent of sur- 
viving wife, and especially when she was sole beneficiary named. 


(For other cases, see Insurance, Dec. Dig. § 549.) 


11. INSURANCE—TO BASE DEFENSE ON NON-OBSERVANCE OF AU- 
TOPSY CLAUSE, INSURER MUST PROVE AUTOPSY WAS MADE 
WITH BENEFICIARY’S CONSENT. 


Where accident policy properly construed provided that, if autopsy of deceased 
was made with consent of surviving wife, insurer should be given timely notice 
thereof and right to participate, to base defense on nonobservance of such clause 
it was incumbent on insurer to allege and prove that it was made with her consent. 

(For other cases, see Insurance, Dec. Dig. § 549.) 


12. INSURANCE—EVIDENCE HELD SUFFICIENT TO RAISE QUESTION 
OF FACT AS TO INSURER’S WAIVER OF BREACH, TF ANY, OF 
AUTOPSY CLAUSE OF POLICY. 


__ Evidence held sufficient to raise question of fact as to insurer’s waiver of breach, 
if any, of autopsy clause of accident insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Taylor, Special Associate Justice, dissenting. 

Appeal from District Court, Dallas County; Kenneth Foree, Judge. 

Action by Mrs. Adah Melaun against the International Travelers’ Association. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Seay, Seay, Malone & Lipscomb, of Dallas, for appellant. 

Claude C. Westerfeld and Wm. F. Robertson, both of Dallas, for appellee. 

STANForD, J. This case is before us on motion for rehearing. The motion is 
granted. All former opinions are withdrawn, and this and the concurring opinion of 
Special Chief Justice Rogers are substituted as the opinion of the court in this case. 

Action by Mrs. Adah: Melaun, widow of Fred J. Melaun, deceased, against the 
International Travelers’ Association on an accident insurance policy issued to the 
deceased, in which his wife, appellee, was named as beneficiary. The case was tried 
ee the court without a jury. From a judgment in favor of plaintiff, defendant 
appeals. 

On the material issues in the case we make the following 

Findings of Fact. 

The deceased, on April 16, 1922, accidentally slipped and fell on the wet and 
slippery concrete floor of his garage, striking his head with great force on said con- 
crete floor, inflicting bodily injuries which directly, independently, and exclusively of 
all other causes, resulted in his death on May 26, 1922. About the time he received 
said injury, his wife, appellee herein, was confined, and soon after said confinement 
was compelled to undergo a serious operation, confining her to her bed for more 
than a month, and at the time of her husband’s death she was not able physically or 
mentally to do anything, and continued in such condition for some time after her 
husband’s death. 

The deceased died at his home, 1920 Forrest avenue, Dallas, and the day after 
his death an autopsy was made upon the body of the deceased at an undertaking 
establishment, where the body had been taken to be prepared for burial. Dr. Mar- 
shall, the family physician, who attended the deceased, Fred J. Melaun, during his 
last.sickness, gave as the cause of his death cerebral hemorrhage, resulting from a 
blow or wound on the head. The brothers or father of the deceased indicated to the 
doctor that they wanted an autopsy. They seemed to question the doctor’s statement 
as to the cause of death, and to satisfy them the doctor had the autopsy made at said 
undertaking establishment. There is no evidence that appellee was consulted about 
said autopsy, or that she knew anything about it until after it was done. There were 
three physicians took part in said autopsy. Two of them testified on the trial without 
objection. The third was not called to testify. 

The autopsy, as far as the record shows, had no relation to any question of 
insurance on the life of the deceased; in fact, we conclude from the record that 
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neither the doctors who performed said autopsy nor the brothers or father of the 
deceased who suggested same knew that the deceased had any insurance. At the time 
of the death of her husband, appellee knew that her husband had an insurance policy, 
but did not know it was in force, and knew nothing about the terms of same, and 
never knew it was in force until the following Tuesday, the day after his burial. 

On June 9th appellant furnished blanks to be used in making proof of death, one 
by the beneficiary, one by the undertaker, one by the person or persons who witnessed 
the accident, and the other by the attending physician, and also requested a full 
statement from the physician who was in charge when the autopsy was held, all of 
which was furnished appellant on June 18th. Appellant never asked for a second 
autopsy, and never denied liability on the ground that its representatives were not 
notified in time to be present and participate in the one that was held, until July 3, 
1922. At the time the autopsy was had, appellee had no claim pending, and neither 
appellee nor any of her relatives knew she would have any claim. The failure to 
receive notice of said autopsy cannot be attributed to any bad faith or improper motive 
on the part of any one. Neither did — failure result in any injury to appellant. 

pinion. 

[1-3] Appellant makes no question as to the sufficiency of the pleadings to raise 
all issues made by the evidence. By its assignments of error 6, 11, and 15, appellant 
complains of the admission in evidence of certain statements made by the deceased 
soon after his alleged fall and injury, or immediately after he had regained con- 
sciousness, to the effect that he slipped and fell and the back of his head struck on 
the concrete floor, and complained that his head hurt very badly and that he was in 
a dizzy condition, etc., on the ground the same was hearsay and was self-serving dec- 
larations. In our opinion, this testimony was properly admitted. It was part of the 
res geste. However, if the trial court was in error in admitting any of said state- 
ments, under the facts of this case it was harmless error and affords no reason for 
reversal, because legal evidence, conceded to be properly admitted—at least, not 
objected to by appellant—was ample to support the finding of the court that the 
deceased did accidentally fall, striking his head on said concrete floor, seriously injur- 
ing his head, from the effects of which he died. This being true, and the case 
having been tried before the court, the presumption is that the trial court based his 
judgment on such legal, competent evidence, and discarded all illegal. evidence, if there 
was any admitted. Appellant’s sixth, eleven, and fifteenth assignments are overruled. 
Gainesville Water Co. v. City of Gainesville, 57 Tex. Civ. App. 257, 122 S. W. 959; 
Morris v. Moon (Tex. Civ. App.) 120 S. W. 1063. 

[4] In its assignments 7, 9, and 10, appellant complains of the admission of evi- 
dence to the effect that at the time of the death of her husband, and at the time the 
autopsy was performed, appellee was not physically or mentally capable of doing 
anything, upon the ground that said evidence was irrevelant and immaterial. If 
appellee was in such condition physically and mentally that she was incapable of 
doing anything, then the autopsy was performed without her consent and she was 
not responsible for its having been performed, and the doing of something to which 
she did not consent and over which she had no control could not affect her rights. 
This evidence was admissible. Appellant’s assignments 7, 9, and 10 are overruled. 
O’Brion v. Columbian National Life Insurance Co., 119 Me. 94, 109 A. 379, and 
cases cited. 

[5] In its assignment No. 8, complaint is made of the admission of the evidence 
of appellee to the effect that she did not know the policy was in force until after 
the deceased was dead and buriéd, etc., upon the ground that same was irrelevant 
and immaterial and that she was charged with knowledge of the contents of said 
policy; but the record discloses that the policy would not show whether the pre- 
miums had been kept paid up, and to ascertain this fact inquiry had to be made at 
appellant’s office. This evidence was admissible to rebut any presumption of bad 
faith on the part of appellee, her attorney, or any of her relatives in anything they 
may have done or may have failed to do with reference to said autopsy. We overrule 
appellant’s eighth assignment. 

(6] By its seventeenth assignment of error, appellant contends that there is no 
direct legal evidence in the record showing that said Fred J. Melaun’s death was the 
result of injuries received through “violent, external and accidental means, indepen- 
dent of all other causes.” The evidence is undisputed that Fred J. Melaun, prior to 
his injury, was a strong, healthy young man, about 30 years of age, nearly 6 feet 
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tall and weighed about 200 pounds; that his garage had overflowed and the water 
had receded, leaving sediment covering the concrete floor of said garage, rendering it 
wet and slippery; that while his garage was in this condition—trash over it and being 
wet and slippery—on or about April 16, 1922, he was cleaning a large machine, while 
Clarence Green, a negro, was moving tools out to wash them, when Melaun’s feet 
slipped from under him and he fell.. Clarence ran to him and found him on the 
floor, in an unconscious condition. He was carried into the office and lay there some 
30 minutes before he fully regained consciousness. He was carried home, confined to 
his bed for some time; then seemed to improve a little; then grew worse ,until he 
died on May 26th. The attending physician testified he died of cerebral hemorrhage, 
caused by a fall or blow on the head. Appellant offered no evidence in rebuttal. 
The evidence was ample to support the judgment of the trial court. We overrule 
appellant’s seventeenth assignment. 

Appellant’s fifth assignment is as follows: 

“Because the judgment is contrary to the law and the evidence in the case, in that, 
clause 8, article 9, of the policy held by said Fred J. Melaun provides: ‘The asso- 
ciation, or its representatives, shall have the right and opportunity to examine the 
person of the insured when and so often as it may reasonably require during the 
pendency of the claim hereunder, and if an autopsy be made, the association shall be 
given timely notice thereof and the right and opportunity for its representatives to 
attend and participate.’ And that provision 6 of article 10 of said policy is as follows: 
‘Strict compliance on the part of the insured and the beneficiary with all provisions 
of this policy is a condition precedent to recovery hereunder.’ 

“That the uncontroverted evidence shows that the deceased, Fred J. Melaun, died 
on May 26, 1922, and was buried on the 29th day of May, 1922, and that an autopsy 
was held upon said Fred J. Melaun the day after his death, and that no timely notice 
or pretended timely notice of said autopsy was given to the defendant herein, so that 
it might have the right and opportunity for its representatives to attend and partici- 
pate therein, which said failure upon the part of the plaintiff, as set forth in the 
above-quoted paragraph of said policy, prohibited recovery herein.” 

The above clause 8 of article 9 appears as one of 17 clauses under article 9, which 
article is designated “Standard Provisions.” Clause 7 of said article is as follows: 

“Affirmative proof of loss must be furnished to the association at its said office 
in case of claim for loss of time from disability, within ninety-one days after the 
termination of the period for which the association is liable, and in case of claim for 
any other loss, within ninety-one days after the date of such loss.” 

Clause 6, above, is one of eight clauses under article 10, designated “Additional 
Provisions.” 

[7-10] Insurance contracts are written by the insurer and are always to be con- 
strued against the insurer and in favor of the insured or his beneficiary. It is also 
true that the conditions in insurance policies, as in all other contracts, should be con- 
strued strictly against those for whose benefit they are reserved. Paul v. Trayelers’ 
Insurance Co., 112 N. Y. 472, 20 N. E. 347, 3 L. R. A. 443, 8 Am. St. Rep. 758. A 
clause of forfeiture is not to be strictly construed in favor of the company in such 
case. McFarland v. Accident Ass’n, 124 Mo. 204, 27 S. W. 436. On the contrary, 
while it should be given a reasonable interpretation, yet the inclination of the courts 
should be against the forfeiture, and if clauses of a policy are conflicting or of 
doubtful meaning, such conflict or doubt should be resolved in favor of the assured 
or his beneficiary. The latter part of clause 8 copied above, “and if an autopsy be 
made, the association shall be given timely notice thereof and the right and opportunity 
for its representative to attend and participate,” evidently means that if any autopsy 
is made with the consent of the surviving wife, and epsecially when she is the sole 
beneficiary named in the policy. Larson v. Chase, 47 Minn. 307, 50 N. W. 238, 14 
L. R. A. 85, 28 Am. St. Rep. 370; Lindh v. Great Northern Ry. Co., 99 Minn. 408, 109 
N. W. 823, 7 L. R. A. (N. S.) 1018; O’Brion vy. Columbian Nat. Life Ins. Co., 119 
Me. 94, 109 A. 379. 

{11] If it was the intention of the company, as seems to be expressed in said 
clause, and as is urged by appellant, that the rights of the surviving wife and bene- 
ficiary should be swept away by the unauthorized act of a third party in ordering 
an autopsy without her consent, then said clause, so construed, would be wholly 
void and unenforceable. So, in order to base any defense whatever on the non- 
observance of said clause, it was incumbent upon appellant to allege and prove that 
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said autopsy was made with the consent of appellee, and this we think appellant 
wholly failed to do. There is no evidence in the record that tends in any way to show 
that appellee was consulted about said autopsy, or that she knew anything about it 
until after it was done, and the circumstances tend very strongly to show affirma- 
tively that it was done without her knowledge or consent. This was at least a 
question of fact for the trial court, and one the trial court could very properly re- 
solve in favor of appellee. And from what we have said above, it necessarily ‘follows 
that if appellee was in such condition physically and mentally as that she was in- 
capable of doing anything, then any decision she might have made affecting her 
rights would not be binding on her and would not prejudice her rights. She had had 
a fearful experience in childbirth about the time her husband was injured, and then 
as a result of said experience had to undergo a serious operation, from the effects’ 
of which she was confined to her bed for 30 days, and, as testified by her, she was in 
such a serious condition that just prior to her husband’s death they kept his dan- 
gerous condition from her. Then following all of these harrowing and nerve-racking 
experiences, and while in this weakened and nervous and prostrated condition, came 
the shock of her husband’s death. Dr. Marshall, her physician, said she was not able 
physically or mentally to do anything. The evidence was ample to raise the question 
of fact as to whether or not she was capable of making a decision that was binding 
on her, and was such that the trial court could very properly resolve said question 
in favor of appellee. 

{12} Again, we have serious doubt if clause 8 of article 9 has any application 
under the facts of this case. The sense of that clause is that the company shall have 
the right to examine the person of the assured at any reasonable time during the 
pendency of a claim, “and if an autopsy be made during the pendency of a claim,” to 
be notified and to have its representative present. At the time the autopsy in this case 
was made no claim had been made by appellee, no claim was pending under this policy, 
and neither appellee nor any representative of hers knew that any claim could be 
made. That matter could not be determined from the policy and other papers in the 
possession of appellee, and even the attorney who was called to examine said papers 
after the autopsy decided from his examination of said papers that no claim could 
be made, and did not know one could be made until the third day after the autopsy, 
and then learned said fact by inquiring at the home office of appellant. The clause in 
question evidently was intended to apply in cases where a claim against the company 
has been made and said claim is pending under investigation and an autopsy is decided 
upon by the claimant for the purpose of substantiating such claim. At least,-it is very 
doubtful if this clause had any application to the facts of this case, and we believe 
it was the duty of the trial court to resolve said doubt in favor of the beneficiary 
of the assured. 

Further, there is nothing in this record that would indicate that there was any bad 
faith on the part of any one in failing to give previous notice to appellant that an 
autopsy was going to be made, and appellant does not claim there was any bad faith. 
There is nothing to indicate that it was: made for the purpose of procuring evidence 
to substantiate a claim against any insurance company, and appellant does not claim 
it was made for such purpose. There is nothing to indicate that it was not fairly 
made, and made by an impartial, competent physician. Appellant does not contend 
otherwise. It was not made by Dr. Marshall, plaintiff's family physician, but was 
made by Dr. James E. Tompkins, who has charge of the laboratory work at St. 
Paul’s Sanitarium, and was made at Smith’s Undertaking Company, in the presence 
of several other physicians. There is no evidence that appellant suffered any injury 
by not being notified, or that appellant would have had a representative present if 
it had been notified. Appellant does not so contend. The body was buried on Mon- 
day, the 29th of May. On Tuesday, May 30th, appellee’s attorney learned by making 
inquiry at appellant’s office that the policy was in force. On June 1st, but two days 
after the burial, appellee’s counsel wrote appellant at its home office in Dallas, Tex., 
informing appellant of the autopsy had on Saturday. On June 9th appellant furnished 
blanks to be used in making proof of death, and, in addition, requested a full statement 
from the physician in charge when the autopsy was held. Proofs of death were 
made and the statement furnished. Negotiations were continued both by oral con- 
versations and correspondence between appellee’s attorney and appellant and its gen- 
eral attorneys, until July 9th, appellee’s attorney endeavoring to ascertain whether or 
not appellant intended to deny liability, and especially upon the ground that they 
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were not notified of the autopsy, and appellant evading said question until July 3d, 
when, for the first time, appellant denied its liability upon said ground. 

The record shows that by mistake, oversight, a lack of knowledge that the policy 
was in force, or by reason of a combination of circumstances over which appellee had 
no control, the autopsy was held without notice to appellant. If appellant had notified 
appellee when it first learned of the autopsy, about two days after the burial, that it 
desired*to have a representative present at an autopsy, or that it intended to rely 
upon a breach of clause 8, article 9, appellee could, and dqubtless would, have had 
said body exhumed and arranged for a second autopsy, giving appellant an oppor- 
tunity to participate; but appellant expressed no such desire and evaded the question 
of making a defense on said alleged breach, from June 1st until July 3d, and then, for 
the first time, denied liability on said ground. Appellee, even then, offered to have 
the body exhumed and arrange a second autopsy for appellant’s benefit, which offer 
appellant refused. The policy does not make a breach of clause 8, article 9, grounds 
for forfeiting the policy. The provisions of this clause are on the same basis as the 
provisions of clause 7, providing for proof of loss, and the same rules of law 
applicable to a waiver of failure to furnish proof of loss are applicable to the pro- 
visions of clause 8. If there was any breach of the provisions of clause 8, article 9, 
such breach, we think, was waived. At least, the evidence was sufficient to raise a 
question of fact on this question for the trial court. We overrule appellant’s fifth 
assignment. The following authorities, to some extent, bear upon the questions herein 
discussed: American Natl. Ins. Co. v. Nuckols (Tex. Civ. App.) 187 S. W. 497; 
7Etna Life Ins. Co. v. Robinson (Tex. Civ. App.) 262 S. W. 118; Crotty v. Con- 
tinental Casualty Co., 163 Mo. App. 628, 146 S. W. 833; Wehle v. Mutual Accident 
Ass’n, 153 N. Y. 116, 47 N. E. 35, 60 Am. St. Rep. 598; Johnson v. Bankers’ Mutual 
Casualty Ins. Co., 129 Minn. 18, 151 N. W. 413, L. R. A. 1915D, 1199, Ann. Cas. 
1916A, 154; Massachusetts Bonding & Ins. Ass’n v. Duncan, 166 Ky. 515, 179 S. W. 
472; Loesch v. Union Casualty Co., 176 Mo. 654, 75 S. W. 621; O’Brion v. Colum- 
bian Nat. Life Ins. Co., 119 Me. 94, 109 A. 379. 

We have carefully examined all the assignments of appellant, and we find so 
reversible error, and therefore overrule all assignments and affirm the judgment of 
the trial court. 

Rocers, Special Chief Justice (concurring). The writer concurs in the affirm- 
ance of the judgment appealed from, but not in all that is said in the opinion of Justice 
Stanford. He prefers this statement: 

The deceased, Fred J. Melaun, at the time of the accident alleged to have caused 
his death, was about 30 years of age, a large man, nearly 6 feet high, weighed about 
200 pounds, and appeared to be in good physical condition. On or about April 16, 
1922, he fell on a wet-and slippery concrete floor, striking the back of his head so as 
to render him unconscious for about 30 minutes. From this hurt he never recovered, 
and finally died from its effects, on May 26th, following. This was the finding of 
the court below, and the evidence is sufficient to support the finding. An autopsy was 
made on his remains the day after his death, and he was buried May 29, 1922. The 
appellant was given no notice that an autopsy would be made, or had been made, 
until the day after the burial. 

The policy sued on provided: 

“If an autopsy be made the association shall be given timely notice thereof and the 
ne and opportunity for its representative to attend and participate.” 

nd 

“Strict compliance on the part of the insured and the beneficiary with all the 
provisions of this policy is a condition precedent to recovery hereunder.” 

The appellant pleaded: 

“That in failing to give the notice as required by said policy, the insured and 
the beneficiary failed to comply with the provisions of the policy hereinbefore quoted, 
which is a condition precedent to the right of recovery thereunder, and therefore 
this defendant says that there is no liability hereunder.” 

By assignment the appellant contends that the judgment of the trial court is 
contrary to the law and the evidence because of the failure of appellee to comply 
with the provisions of the policy. 

There was no evidence that this autopsy was ordered, requested, or assented to 
by Mrs. Melaun. It does not even appear that she knew that it was going to be 
made; for the body was removed to an undertaker’s establishment, to be prepared 
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for burial, and there the autopsy was made. Dr. Marshall, who attended the deceased, 
and who was in attendance on his wife, testified that at the time “she was not able 
physically or mentally to do anything.” And as to why the autopsy was made he 
testified : 

“With reference to the autopsy, his brothers or father first indicated that they 
wanted an autopsy, seemed to question—they did not say, I just wmnferred—might 
have taken something, or drank something. They were not satisfied with the cause 
of his death having been cerebral hemorrhage. This was the thing that made me 
feel like we ought to have an autopsy made.” 

It was further shown, by uncontradicted evidence, that while Mrs. Melaun 
knew that there was some kind of policy on her husband’s life, she had never seen 
it and knew nothing of its terms and conditions. So that even had she been normal, 
and had consented to the autopsy, she would have been guilty of no intentional viola- 
tion of its conditions. And it is to be noticed that the appellant, in its pleadings 
above quoted, does not allege that it had suffered any injury on account of appellee’s 
failure to give it timely notice of the autopsy, or that her case cannot be made out 
exclusive of the evidence developed by the autopsy, nor did it object to the evidence 
developed by the autopsy, but merely denies liability because’ of the failure of 
appellee to give it the “timely notice” provided for in the policy. In reply to this 
defense, it was only necessary for appellee to allege and prove a sufficient and reason- 
able excuse for her failure to literally comply with the provisions of the policy. 
This she did by both pleading and evidence. Born v. City of Spokane, 27 Wash. 
719, 68 P. 386; Durham v. City of Spokane, 27 Wash. 615, 68 P. 383. As to the 
sufficiency of her excuse, because of her mental and physical condition, for not giving 
the notice, as said in the case of Barclay v. Boston, 167 Mass. 597, 46 N. E. 114: 

“The question is not whether the best evidence was introduced, nor whether there 
was proof beyond a reasonable doubt, but whether there was any evidence from 
which it might fairly be inferred that she was incapacitated.” 

The case of O’Brion v. Columbian Nat. Life Ins. Co., 119 Me. 94, 109 A. 379, 
is very illuminative of this one. There the policy provided that— 

“Any medical adviser of the company shall have the right and opportunity * * * 
(2) to examine the body or make an autopsy in case of death; and (3) to be present 
if any autopsy be made; timely notice of which must be given to the company.” 

And there, as here, an autopsy was made without the insurer being given any 
notice. And there, as here, the autopsy was procured, not. by the beneficiary, but 
by a brother of the deceased. The breach complained of was that— 

The company “was not accorded the right or opportunity to examine the body 
or to make an autopsy following the death or to be present in case any autopsy was 
made, nor was the company notified of any autopsy.” 

The Supreme Court of Maine held, inter alia: 

“Nor has clause 3, which requires timely notice to the company of a proposed 
autopsy, been violated. The autopsy contemplated by that provision is unofficial— 
one made at the instigation of the beneficiary—and then it is only fair, as prescribed, 
that seasonable notice thereof be given to the company. Here, however, no autopsy 
was made at the instigation of the beneficiary or at her. request. It is very doubtful 
whether in her condition * * * she fully comprehended that one was to be made when 
the body was removed * * * to the rooms of the undertaker. * * * She had no part 
in the proceedings. The brother was wholly responsible therefor, and therefore no 
notice could be given by her.” 


oa other assignments show no error sufficiently grave to justify a remanding 
of the case. 

Taytor, Special Associate Justice (dissenting). This case was presented before 
Special Chief Justice Robert H. Rogers, Associate Justice J. W. Spivey and Special 
Associate Justice Walton D. Taylor. A majority opinion was written by Associate 
Justices Spivey and Taylor, reversing this case. A motion for rehearing was filed, 
and before it had been acted upon Justice Spivey’s term of office expired and he was 
succeeded by Associate Justice Stanford. When the motion for rehearing was 
presented, the same was granted and the case affirmed by Special Chief Justice Rogers 
and Justice Stanford, with Special Associate Justice Taylor dissenting. All former 
opinions were withdrawn. I cannot agree to the opinion affirming this case, and 
therefore file this, my dissenting opinion. 


This suit was instituted by the appellee, Mrs. Adah Melaun, against appellant 
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in the Fourteenth district court at Dallas. As a basis of her suit she alleged that 
the appellant had issued and delivered its accident insurance policy upon the life 
of her husband, in which she was the sole beneficiary, and that all premiums had been 
paid thereon at the time of the death of her husband, Fred J. Melaun; alleging that 
her said husband died as the result of an accidental fall as follows: 

“Plaintiff represents that Fred J. Melaun, on the —— day of April, 1922, received 
serious injuries from a fall upon a concrete floor at his place of business in the City 
of Dallas, from which fall and injuries he died on the 26th day of May, 1922, and 
further that said fall caused injuries of a serious nature and caused the said Melaun 
to suffer intensely for a long time thereafter, and caused him to have fainting spells; 
that after said accident as aforesaid, on or about the —— day of May, 1922, as a 
result of the serious injuries received and while in a dazed condition, he again fell 
upon the floor of the said shop and struck his head with great violence and force 
upon the concrete floor thereof, thereby inflicting serious injuries rendering him 
unconscious; and that by reason of such injuries the said Melaun died on the 26th 
day of May, 1922.” 

The appellant yeated a general denial, and in addition thereto pleaded, among 
other things, the following in bar of plaintiff’s cause of action: 

“That clause 8 of article 9 of the policy sued upon reads as follows: ‘The asso- 
ciation or its representative shall have the right and opportunity to examine the 
person of the insured when and so often as it may reasonably require during the 
pendency of the claim hereunder, and if an autopsy be made, the association shall be 
given timely notice thereof, and the right and opportunity for its representatives to 
attend and participate.’ 

“That provision 6 of article 10 of said policy is as follows: ‘Strict compliance 
on the part of the insured and beneficiary with all provisions of this policy is a 
condition precedent to recovery hereunder.” 

And in this connection the appellant pleaded that an autopsy was held, and that 
the appellee failed to give appellant company notice thereof, and that the company 
had no notice of such autopsy until after the deceased had been buried; that appellee’s 
failure to give notice as required by said policy was a condition precedent to her 
right of recovery; and therefore that there was no liability to the appellee under the 
policy sued upon. In response to this defense of the insurance company, the appellee 
pleaded in substance as follows: That at the time of the accident sustained by her 
husband, and from then up until his death and burial, she was seriously ill and 
was unable to attend her husband during his illness, and had little opportunity of 
communication with him, and that by reason of her serious condition after her 
operation she was not advised of his condition; that she did not know the terms 
and conditions of the insurance policy, and that such policy was in the hands of 
her mother, and that at the time of her husband’s death she was unable to look 
after any of the details connected with the burial of his remains and was unable 
physically or mentally to give proper attention to such business at the time of 
the death of her husband, and that she did not know that said policy was in torce 
and effect until after his burial; that immediately after the burial she learned that 
said policy was in force, and that after being so informed her attorney immediately 
communicated with the defendant company, advising it of the death, burial, and 
autopsy of her deceased husband, and that thereafter such company, through its 
secretary, furnished blanks to be used in connection with the proof of death of 
the assured; that the furnishing of such blanks under such circumstances as alleged 
estopped the defendarit from denying liability under said policy; and further pleaded 
that immediately upon the company denying liability because no notice of the autopsy 
had been given it, she offered to allow the insurance company to exhume the body 
of her deceased husband and then examine him. 

The case was tried before the court without a jury, and judgment was rendered 
in favor of the appellee. The controlling question in this case, in my view of the 
record, is whether the plaintiff is entitled tu recover under the pleadings upon which 
this case was tried. The policy provided: 

“If an autopsy be made the association shall be given timely notice thereof and 
the right and opportunity for its representative to attend and participate.” 

And further : 

“Stract compliance on the part of the insured and the beneficiary with all the 
provisions of this policy is a condition precedent to recovery.” 
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In my opinion, both of these provisions of the policy are valid. They are not 
unreasonable; they contravene no statute, and cannot be said to be against public 
policy, and therefore void. 

The undisputed testimony was to the effect that the deceased died on Friday, 
the 26th day of May, 1922. An autopsy was held on the following day, and that the 
insurance company did not receive any notice thereof until June Ist following, and 
had no knowledge thereof. I believe that. when the appellant pleaded the provisions 
of this policy in bar of the plaintiff’s cause of action in connection with an allega- 
tion that an autopsy had been held and notice had not been given as required by . 
the policy, it was then incumbent upon the appellee to allege and prove some fact or 
facts that would entitle her to recover notwithstanding her failure to give the insur- 
ance company timely notice of the autopsy and an opportunity to be present and 
participate therein; and it appearing from the record in this case that the matters 
pleaded by appellee in reply to appellant’s plea in bar were not sustained, she should 
have alleged that notwithstanding her failure to comply with such provisions of 
the policy the insurance company was not injured as a result of such failure or 
breach of the contract; and in that connection, the facts as to why no: injury was 
thereby sustained by the insurance company, and to follow such allegations by evi- 
dence showing that no injury was done the insurance company by reason of the 
beneficiary failing to comply with said provisions of such contract, before she was 
entitled to recover herein. The provision of the policy being a valid one, and another 
provision rendering same a condition precedent to recovery, the appellee was not 
entitled to a judgment under the record in this case unless she at least showed that 
notwithstanding her failure to comply with such provision, no injury or loss was 
sustained by the insurance company. Otherwise, such provision would be nugatory 
and valueless to the insurance company. In this connection, I call attention to the 
fact that the insurance company did not require by the provisions of its policy the 
right to have an autopsy made or exhume the dead for that purpose, but its policy 
simply provided that if such examination was made, it should be given timely notice 
thereof and the right to have a representative present and participate in the autopsy. 
What is there about such a provision in an accident insurance policy that would 
render it invalid? The very fact that the relatives of the deceased wanted and had 
an autopsy made shows that they were not satisfied as to the cause of his death, 
If those near and dear to him had reasons sufficient to cause this unusual thing to 
be done, then it seems that it was both proper and prudent for the insurance com- 
pany to at least have a representative present when the autopsy was made, in order 
that it might be fully informed as to the cause of his death so far as the autopsy 
might show. This was a valuable right, and the appellee, by her conduct, denied it 
such right and benefit as it might have derived by having a representative present 
at the autopsy. The appellee contends that the case should be affirmed because the 
evidence shows that no harm was done appellant by reason of appellee’s failure to 
comply with such provision of the insurance policy. Without passing upon the effect 
of the evidence in this case, it is sufficient to say that in the absence of any 
pleading by appellee to the effect that no injury was suffered by the insurance com- 
pany, this evidence is not available to appellee. Texas Banking & Ins. Co. v. Stone, 
49 Tex. 4; Texas Fire Ins. Co. v. Knights of Tabor, 32 Tex. Civ. App. 328, 74 
S. W. 809; Mosness v. Insurance Co., 50 Minn. 341, 52 N. W. 932; Joyce on Insur- 
ance, vol. 4, § 3674. 

The question of the failure of appellee to plead some valid reason why notice 
was not given is not raised in appellant’s brief, but it appears from the face of 
the record. It is fundamental in character, and is an error of such serious import 
that this court is not warranted in overlooking it. 

The appellee, as beneficiary under such policy, under the facts of this case, was 
charged with full notice of all the terms and provisions of such policy. It appears 
from the testimony that this policy was in appellee’s ‘home, and in the hands of her 
mother, who was with appellee and her husband during his illness from the time of 
his fall in April until after his death and burial; that appellee was sitting up, and 
able to walk around by holding to something at the time of the death of her husband, 
and knew of the existence of such policy in the hands of an attorney a few hours 
after her husband’s death, showing that she not only was ‘able to but actually did 
attend to this important business matter. Klein v. N. York Life Ins. Co., 104 
U. S. 88, 26 L. Ed. 662; Atna Ins. Co. v. Holcomb, 89 Tex. 404, 34 S. W. 915; 
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Insurance Co. v. Lillard (Tex. Civ. App.) 174 S. W. 619; Joyce on Insurance, vol. 2, 
848 


The fact that appellee was convalescent from a protracted illness is no excuse 
in law for her failure to comply with the provisions of the policy. Brotherhood of 
Railroad Trainmen v. Dee, 101 Tex. 597, 111 S. W. 396; Woodmen v. Wagnon 
(Tex. App.) 164 S. W. 1083; Bost v. Supreme Council, 87 Minn. 417, 92 
N. W. 337. 

The company is not estopped from asserting the hereinbefore mentioned defense 
to plaintiff’s cause of action because it furnished blank proofs of death to her, for 
the reason that at the time the insurance company mailed such blanks to her, they 
were accompanied by a letter containing, among other statements, the following 
language: 

“You will find herewith blanks to be executed, one by the beneficiary, one by 
the undertaker, one by the person or persons who witnessed the accident, and the 
other by the attending physician. * * * You will understand of course that the asso- 
ciation, by sending these blanks, waives none of its rights, but on the contrary 
hereby expressly reserves the right to interpose any and all legal defenses it may 
have to Mrs. Melaun’s claim, including any objections to the proofs furnished, either 
as to substance or form.” 

It is sufficient to say that the rule is well established in this state that where 
such blanks are furnished with the express understanding that the company, im send- 
ing them, does not waive any of its rights, then a waiver did not occur, and conse- 
quently it is my opinion that the insurance company was not estopped from asserting 
the defense. Roberts v. Ins. Co., 19 Tex. Civ. App. 338, 48 S. W. 559; Insurance 
Co. v. Weeks Drug Co., 55 Tex. Civ. App. 263, 118 S. W. 1086; Security Ben. 
Ass’n v. Webster (Tex. Civ. App.) 230 S. W. 219; Loesch v. Casualty Co., 176 
Mo. 654, 75 S. W. 621. 

Appellant assigns error because the court, over objection, permitted the witnesses 
Clarence Green, Mrs. Martin, and appellee to testify to certain statements made by 
deceased shortly after his fall in April and immediately following his regaining 
consciousness. In my opinion, this testimony was properly admitted. It was part 
of the rest geste, and therefore the assignments relating to it should be overruled. 

Appellee also assigns error upon the action of the court in permitting appellee, 
her mother, and her physician to testify, over objections, to appellee’s physical con- 
dition, the effect of which was that she was recovering from childbirth delivered 
with instruments, followed by an operation, and that she was in a weak condition. 
I believe such testimony was immaterial and should not have been admitted. 

It was error for the court to permit the witness Westerfelt to testify to a con- 
versation and introduce in evidence a letter, over objections of defendant, to the effect 
that about a month after the autopsy he called upon the officers of defendant and 
offered to have the body exhumed and let them hold another autopsy, and of their 
refusal of the offer. 

It was also error to permit the witness Westerfelt to testify, over objection, 
that he went to a doctor’s office and asked him, in effect, if an autopsy held a month 
after death would show the same things as one held the day after death; that the 
doctor replied that he did not know, but believed it would, and that he would call 
Dr. Tompkins up and secure his views. upon the matter. Such testimony was hearsay, 
irrelevant, and immaterial. 

I believe it was also error to permit the witness Westerfelt to testify over objec- 
tion, that the general attorney and other representatives of defendant, 30 or 40 
days after the burial of deceased, refused an offer to hold an autopsy upon the body 
of deceased; this evidence being immaterial. 

There are some expressions in the majority opinion in their findings of fact to 
which I do not agree. The testimony as to what caused the deceased to fall is far 
from satisfactory, and there is about as much reason to believe that his fall was 
produced by a diseased condition as there is that he fell because he slipped upon 
a wet floor. In the majority opiniva it is. said: 

“There is no evidence that the appellee was consulted about said autopsy or that 
she knew anything about it until after it was done.” 

It might also be said that there is no testimony even indicating that she was not 


fully aware of the autopsy and did not acquiesce therein. In this connection Mrs. 
Melaun testified : 
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“IT was weak. I had had an operation. I was able to be up, was not able to 
do any housework. I knew my husband had a policy with the defendant. I learned 
that the policy was valid and binding after I called Mr. Westerfelt and we were 
looking for some papers. My husband died on Friday at 10:30. Mr. Westerfelt came 
out and took charge of the papers on Saturday.” 

The autopsy was conducted by the appellee’s family physician, and in the absence 
of any testimony even tending to show that she did not know of and acquiesce in 
an autopsy being made, it ought to be presumed that she did acquiesce therein. In 
my opinion, it is of little importance what her physical condition was; she was bound 
by the provisions of this insurance policy; but the record fails to show that her 
condition was such that she did not know of the policy. She testified that she did 
know of it, and it appears that before her husband had been called dead 24 hours 
she had an attorney call upon her and delivered him the’ imsurance policy and talked 
to him about the same, and therefore I cannot agree to that expression in the majority 
opinion as follows: 

“At the time of her husband’s death she was not able physically or mentally 
to do anything, and continued in such condition for some time after her husband’s 
death.” 

In my opinion, the judgment of the trial court should be reversed and the case 
remanded. 


NORTH AMERICAN ACC. INS. CO v. BALDWIN. (No. 9346.) 
(Court of Civil Appeals of Texas. Dallas, March 14, 1925. Rehearing Denied 
April 11, 1925.) 

271 Southwestern Reporter 181 
1. INSURANCE—CLAUSE IN POLICY AS TO GIVING NOTICE OF IN- 

JURY OR DEATH HELD VOID, AND POLICY CONSTRUED WITH- 

OUT REFERENCE TO SUCH CLAUSE. 

A clause in an accident insurance policy, requiring written notice of injury within 
10 days of occurrence of accident and affimative proof of death within two months 
from date of death, is void as being in direct contravention of Rev. St. § 5714, and 
terms of policy must be construed without reference to such clause, and as though 
no time for giving of such notices was specified. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 


2. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT 
DEATH OF INSURED WAS CAUSED SOLELY THROUGH INJURY 
RECEIVED BY VIOLENT AND EXTERNAL MEANS. 

Evidence that insured was severely injured by fall down steps, rendering him 
totally unconscious for several hours, and that he never regained normal conscicus- 
ness to day of his death, though at intervals he appeared to be rational, together 
with other evidence, held to sustain finding that death of insured was caused solely 
and alone through injury received by violent and external means. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from District Court, Dallas County; Louis Wilson, Judge. 

Action by Mrs. Sammie Baldwin against the North American Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

W. W. Hilbrant, of Dallas, for appellant. 

John White, of Dallas, for appellee. _ 

Jones, C. J. Appellee recovered judgment in a suit in the district court of 
Dallas county against appellant on an accident insurance policy for the death of her 
husband, George Isham Baldwin. The judgment is for $2,500, the face value of the 
insurance policy, together with 12 per cent. damages and interest thereon at the 
tate of 6 per cent. per annum from the 10th day of December, 1923, and $300 as 
attorney’s fee. 


The insurance policy was issued by appellant on the 25th day of November, 1904, 
and the death of the insured occurred on the Ist day of August, 1921. Appellee was 
named as the beneficiary in the policy. The insured was severely injured by a fall 
down steps at the entrance to his residence in the city of Dallas on July-8, 2921. 
From this fall he received a.severe cut on the head, which bled profusely, and ‘severe 
bruises on -his shoulders and other portions of his body. He was rendered wneon- 
scious “fer several hours and never regained normal consciousness to the day of ‘his 
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death, though there were intermittent times when he appeared to be rational. No 
notice to appellant, either of the injury to the insured or his death, was given until 
December 21, 1921, though, from a letter written by appellant after the death, it is 
apparent it had actual notice of the death previous to this time. Upon receipt of this 
notice, appellant at once denied any liability on the policy. 

For some years previous to his death, the insured was a sufferer from Bright's 
disease. This disease resulted in high blood pressure, sclerosis, and perhaps some 
other manifestations of its presence. Some time before the injury, he had suffered 
a partial stroke of paralysis and, at the time he received the injury, did not have the 
full use if his limbs on one side of his body. However, during the time he suffered 
from this disease, and after he had recovered in a measure from the paralysis, he 
attended his office and looked after his business as president of the corporation whose 
affairs he was directing. Insured was approximately 58 years of age at the time he 
received the injury, and was of strong vitality for one suffering from such disease. 
At the time of the injury a twin brother, Dr. Wm. S. Baldwin, then a resident of 
Mineral Wells, was visiting insured and was with him when he received the fall. 
This brother, who was a regular practicing physician, remained with the insured for 
about two days after the injury, and then saw him at irregular intervals up to the 
time of his death, seeing him the last time shortly before his death. Dr. E. B. 
Brannin was called as the attending physician and attended insured as such from the 
time of his injury until his death. Both of these physicians were witnesses at the 
trial of the case, and their evidence as to the immediate cause of the death is in 
direct conflict. Dr. Baldwin ascribing his death as directly due to the injury he 
received, while Dr. Brannin, the attending physician, ascribed insured’s death pri- 
marily to terminal pneumonia, contracted during the last days of his illness, together 
with his weakened condition caused by the disease, and, secondarily, as a contrib- 
uting cause, the injury received at the time of the fall. 

The case was tried before a jury and the controverted issues of fact submitted 
on special issues in the form of questions propounded to the jury. On all contro- 
verted issues involved on the appeal, the findings of the jury are favorable to appellee 
and are to the effect that the bodily injuries received by deceased on the 8th of July, 
1921, were the proximate cause of his death; that the death of the deceased was not 
caused, wholly or partially, directly or indirectly, from any of the diseases the medical 
testimony showed insured may have been suffering from just previous to his death. 
In the finding excluding these diseases as cause of death, terminal pneumonia is spe- 
cifically included. 

Special issue No. 6 submitted to the jury and the answer thereto are as follows: 

“Was such disease, or diseases, if any, produced by the injury complained of in 
plaintiff's petition and disconnected from and independent of any other cause? 
Answer: No.” ; 

All of the findings of the jury find support in testimony and are adopted as the 
finding of this court. 

The insurance policy was introduced in evidence, and the following clauses are 
material to a discussion of the issues raised on this appeal: 

“Or if death shall result from such injury independently of all other causes within 
ninety (90) days from the date of the receipt thereof, the said company will pay 
the principal sum of twenty-five hundred ($2,500.00) dollars to Mrs. Sammie Bald- 
win, his wife, if surviving, or in the event of prior death, to the legal representatives 
of the insured. * * * 

“Written noticé of any injury, fatal or non-fatal, for which cla‘m cam be made 
shall be given to the secretary of the company at Chicago, Ill., within ten days of 
the occurrence of the accident, and failure to give such written notice within ten (10) 
days from the date when it becomes possible to give such notice shall invalidate any 
and all claims under this policy. Also affirmative proofs of death or injury, and 
duration of disability, verified by physician, and that the same resulted proximately 
and solely from accidental causes within the terms of this contract, shall be furnished 
to the company within the following limit of time: (1) as to fatal injury, within two 
months from date of death; * * * otherwise all claims based upon any injury shall be 
forfeited. * * * 

‘“* * * This insurance shall not cover any case of death, disability, or other 
loss resulting wholly or partly, directly or indirectly, from disease in any form, either 
as a cause or effect.” ° 


It was appellant’s theory that appellee should be denied recovery on this policy, 
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(1) because the notice to appellant of the injury and the notice of the death, as pro- 
vided for in the clause above quoted (the giving of which is made a prerequisite to 
a recovery on the policy), were not given in the time required by said clause, and a 
peremptory instruction was requested on this ground; (2) because there was no 
evidence offered by appellee in the trial of the cause to show that the death of the 
insured was the result of injuries received, and a peremptory instruction was re- 
quested on this ground. These peremptory instructions were refused, and error is 
duly assigned on this ruling of the court. Error is also assigned on the insufficiency 
of the testimony to support the finding of the jury in reference to the cause of the 
insured’s death. These are the only issues raised on this appeal. 

[1] The clause in the policy in reference to the said notices is in direct contra- 
vention of article 5714, Revised Statutes, declaring that: 

“No stipulation in any contract requiring notice to be given of any claim for dam- 
ages as a condition precedent to the right to sue thereon shall ever be valid, unless 
such stipulation fixing the time within which such notice shall be given at a less 
period than ninety days shall be void. * * * ” 

This statute has frequently been construed in reference to stipulations of this 
character in insurance policies and if such stipulation is in contravention of the 
statute, the clause in an insurance policy providing for such notices uniformly has 
been held to be void. The terms of this policy must be construed without reference 
to this clause and as though no time for the giving of such notices was specified. 
Citizens’ State Bank of Hutchins v. National Surety Co. (Tex. Com. App.) 258 S. W. 
468; Taber v. Western Union Tel. Co., 104 Tex. 272, 137 S. W. 106, 34 L. R. A. 
(N. S.) 185; Maryland Casualty Co. v. Huggins (Tex. Civ. App.) 72 S. W. 1047. 
The last case was reversed by the Supreme Court, but not upon this question. The 
assignments of error in reference to this issue are overruled. 

[2] As disclosed by the statement of this case given above, there was evidence 
supporting the finding of the jury to the effect that the death of the assured was 
caused solely and alone through the injury received by violent and external means. 
Dr. Baldwin’s testimony as given above is alone sufficient to raise an issue of fact in 
reference to this question. Added to this is the undisputed evidence that, because 
of the injury received by the fall, the assured became at once unconscious and re- 
mained in this condition of total unconsciousness for some hours, and that only at 
intervals afterwards was he ever in a conscious condition. The jury were clearly 
within their prerogative when they determined that the assured never recovered from 
this injury, and that it was the immediate producing cause of his death. The assign- 
ments of error in reference to this issue are overruled. 

Finding no reversible error, it is the opinion of the court that this cause should 
be affirmed. 

Affirmed. 
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AUTO 


YORKSHIRE INS. CO. v. BUNCH-MORROW MOTOR CO. (6 Div. 365.) 
(Supreme Court of Alabama. April 9, 1925.) 
103 Southern Reporter 670. 

2. INSURANCE—EVIDENCE HELD TO WARRANT FINDING THAT IN- 

SURER WAIVED WRITTEN PROOF OF LOSS. 

Evidence held sufficient to warrant finding that insurer waived requirement in 
policy as to written proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


5. INSURANCE—EVIDENCE OF COLLISION WITH STUMP IN MAKING 
-DETOUR HELD TO SHOW “ACCIDENTAL COLLISION,” WARRANT- 
ING DENIAL OF DEFENDANT'S AFFIRMATIVE CHARGE. 


In action on automobile collision policy, evidence that driver of car collided with 
stump in making detour from regular roadway held sufficient proof tending to show 
an “accidental collision” within meaning of policy, warranting court in refusing de- 
fendant’s affirmative charge. 

(For other cases, see Insurance, Dec. Dig. § 424.) 


6. INSURANCE—TESTIMONY AS TO CONDITION OF AUTOMOBILE 
AFTER ALLEGED ACCIDENTAL COLLISION PROPERLY ADMITTED. 


In action on automobile collision policy, testimony as to condition in which auto- 
mobile was found after alleged accidental collission was properly admitted. 


(For other, cases, see Insurance, Dec. Dig. § 661.) 


Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 

Action on a policy of automobile insurance originally instituted by Fred Keith. 
for the use and benefit of himself and the Bunch-Morrow Motor Company, amended 
by eliminating Keith, against the Yorkshire Insurance Company, Limited Judgment 
for plaintiff, and defendant appeals. Transferred from Court of Appeals under 
section 7326, Code of 1923. Affirmed 

B. F. Smith, of Birmingham, for appellant. 

Leader & Ullman and Charles S. Wurtzburger, all of Birmingham, for appellee. 

Garpner, J. Appellee recovered a judgment against appellant for damages to 
an automobile insured under a “collision policy” issued by appellant. 

[1] Count 1 followed the Code form analogous thereto, and was sufficient as 
against the demurrer interposed. Code 1923, vol. 4, p. 503; Royal Exch. Ass’n v. 
Almon, 202 Ala. 374, 80 So. 456. 

It is insisted the defendant was entitled to the affirmative charge both upon 
the theory of a failure on the part of plaintiff to furnish written proof of loss within 
60 days as stipulated in the policy, and, also, by reason of failure of proof to 
show the car was damaged by accidental collision. There was no written proof of 
loss, but we are of the opinion the evidence -was sufficient from which a waiver 
thereof may be very reasonably inferred. 

C. L. Gandy was secretary of the agency representing the defendant company in 
Birmingham. He states at one time, “I was the claim adjuster,” and then adds, “not 
claim adjuster for them.” He further says he “was manager of the fire insurance 
department.” Gandy, within the time specified for making proof of loss, went with 
plaintiff's representative to view the damaged car and see about the cost of repairs. 
There was also present one Chambers, soliciting agent of defendant’s agency. Mr. 
ae that at that time he explained to plaintiff’s representative (Mr. 

incus 


“If it developed that the damage was proper to claim under our policy, we would 
take care of whatever damage was done by the collision, if there had been a collision.” 


The parties then considered the method of ascertaining the amount of damages 
then caused, and agreed upon a mechanic. Correspondence passed between the parties 
concerning the bill for repairs and its payment. Subsequently, Gandy testified plain- 
tiff's payment _ the loss was refused upon the ground that it was not a proper claim 
d ‘the Upon being asked by Pincus what was to be done about the car, 
ose te “didnot want anything <one-.about it, only to ascertain whether or 
not the damage was caused by a collision.” ‘Other evidence shows that the question 
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of dispute was whether there had been an accidental collision, and the reasonable 
inference to be drawn from the evidence is that the refusal of payment was upon 
the sole ground that the damages were not caused by such collision as contemplated 
in the language of the policy. 

[2] We are of the opinion the proof was sufficient from which the jury could infer 
a waiver of the clause as to proof of loss. 5 Joyce on Ins. § 3354 et seq. 

[3] It is suggested in brief that waiver was not pleaded. There were no special 
pleadings, the parties pleading in short by consent the general issue, “with leave to give 
in evidence any matter which, if well pleaded, would be admissible in defense of the 
action, and with leave to the plaintiff to give in evidence any evidence which if well 
pleaded would be admissible in reply to such defensive matter.” 

{4, 5] The insistence for the affirmative charge upon the theory there was a 
failure of proof as to an accidental collision as the cause of the damage to the car, is 
also without merit. True, no one who saw the accident testified, but it appears the 
facts as to the accident were brought out in the testimony of Mr. Gandy, defendant’s 
witness, on his direct examination. It is also true the facts so appear by way of 
hearsay evidence, but as it was offered by defendant and was without objection, it 
of course is to be considered, as parties may try their causes upon illegal proof if 
they so desire, as has, often been decided. That portion of Mr. Gandy’s evidence to 
which we refer is as follows: 

“Mr. Pincus asked me what I wanted done about it, and I told him I didn’t 
want anything done about it only to ascertain whether or not the damage was caused 
by a collision; that after I talked to Mr. Keith’s brother again that I would be able 
to advise him, and I saw Mr. Keith’s brother again that afternoon. I asked Mr. 
Keith’s brother how the accident happened, and he said that they were building a new 
road, that they were road contractors, from Gainesville to Epes, over here in Western 
Alabama; they were on a piece of new road and they dug out a place for a culvert, 
and he attempted, he said, to detour around the culvert, and he got hung up on a stump 
on the detour, the soft dirt gave down, and as he attempted it and caught the car and 
dragged the bottom off the car. And then he attempted to run it to Birmingham with- 
out oil. I explained to Mr. Keith’s brother that our policy only covered accident 
collision, and I asked him if he went around that detour accidently or deliberately, 
and he told me he did it deliberately, he had to pass.” 

It then appears there was proof tending to show an accidental collision with a 
stump in the pathway of the car when the driver found it necessary to make a 
detour from the regular roadway. 

The authorities cited in the recent case of St. Paul Fire Co. v. American, etc., 
Co., 211 Ala. 593, 100 So. 904, fully support the theory that this was a collision with 
an object within the meaning of the policy. The facts in the case of Attna Casualty 
Co. v. Cartmel, 87 Fla. 495, 100. So. 802, cited by counsel for appellant, are materially 
different from those in the instant case. The affirmative charge was properly refused. 

[6-8] The witness, Pincus, was properly permitted to describe the condition in 
which he found the car, and assignments of error 7 and 9 are without merit. If 
this witness knew that Mr. Gandy was defendant’s agent or representative, he may 
testify thereto without a violation of the rules of evidence. Moreover, there was no 
controversy over that question, as the evidence of Gandy himself so discloses. So, 
also, there was no error in permitting witness, Ahrens, an expert on automobile 
repairing, and who did repair the car, to state that in his opinion the damage to the 
crank case was from some outside interference, rather than from something breaking 
loose from the inside. 

_ The argument upon the ruling of the court in denying the motion for a new 
trial is based upon the question herein previously discussed in treating the refusal of 
the affirmative charge, and hence needs no further consideration. 


It results we find no reversible error, and that the judgment will be accordingly 
herein affirmed. 


Affirmed. 
Anderson, C. J., and Sayre and Miller, JJ., concur. 
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UNION INS. SOC. OF CANTON, Limited, v. SUDDUTH et al. (6 Div. 151.) 


(Supreme Court of Alabama. March 19, 1925. Rehearing Denied April 23, 1925.) 
103 Southern Reporter 845. 

1. INSURANCE—COMPLAINT HELD NOT DEMURRABLE FOR FAILURE 
TO ALLEGE WHETHER INSURER WAS A CORPORATION OR 
PARTNERSHIP. 

In action on fire policies in which insurer was sued by name signed to policies, 
complaint held not demurrable for failure to allege whether insurer was a corpora- 
tion or partnership, in view of Code 1923, §§ 5722, 7665. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

2. ree MUST BE BROUGHT IN NAME OF BENEFICIAL 
Policy of fire insurance, after loss is fixed, becomes a contract for payment 

of money under Code 1923, § 5699, and suit must be brought in name of beneficial 

owner. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 


3. INSURANCE—CONDITIONAL SELLERS OF TRUCK INDORSING PUR- 
CHASER’S NOTES HAD INSURABLE INTEREST, FOR PROTECTION 
AGAINST LIABILITY AS INDORSERS. 

Conditional sellers of truck indorsing purchaser’s notes to bank, held to have 
an insurable interest by way of protection against liability as indorsers. 
(For other cases, see Insurance, Dec. Dig. § 115[6].) 


4. INSURANCE—ALLEGATION HELD TO SHOW THAT PLAINTIFFS 

WERE BENEFICIAL OWNERS OF POLICY SUED ON. 

In action on fire policy on truck sold, by conditional sellers, who had indorsed 
purchaser’s notes to bank, allegation that amount of debt was the loss to plaintiffs 
held to show that plaintiffs were still beneficial owners of policy. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 


5. INSURANCE—PROOFS OF LOSS ADMISSIBLE TO SHOW FALSE 

Sea” BY PLAINTIFFS, ALTHOUGH NOT SIGNED BY PLAIN- 

oie 

In conditional sellers’ action on fire policy on truck sold, to show false statements 
in proof of loss by plaintiffs, sworn proofs of loss were admissible, although signed, 
not by plaintiff but by purchaser, where filled out by member of plaintiff’s firm who 
had knowledge of facts stated and made out to be used and being used by plaintiffs 
as proof of their own loss, and the fact that, in response to a demand for further 
information, plaintiffs disclosed further facts, would not render such proofs in- 
nocuous, but would go to jury on plaintiff’s intent to deceive. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 


6. INSURANCE—CONTRACTS OF SALE HELD ADMISSIBLE UNDER 
PLEAS THAT REPRESENTATIONS THAT TRUCKS WERE NEW 
WERE FALSE. 

In action on fire policy on trucks, contracts evidencing prior sales of such trucks 
to other parties admitted to be genuine were admissible, under pleas that insured’s 
representations that trucks were new were false. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 


8. INSURANCE—PROOF OF PLAINTIFFS’ “FIRE RECORD” WITH 
OTHER INSURANCE COMPANIES HELD PROPERLY REJECTED. 
In action on fire policy in which plaintiffs were not charged with responsibility 
of fire causing injury, proof of their “fire record” with other insurance companies 
held properly rejected. 
(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. I 

Action on fire insurance policies by E. W. Sudduth and H. L. Sudduth, doing 
business as Sudduth Bros., against the Union Insurance Society of Canton, Limited. 
Judgment for plaintiffs, and defendant appeals. Reversed and remanded. 

Lange & Simpson, of Birmingham, for appellant. 

Black & Harris, of Birmingham, for appellees. 
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Boutpin, J. [1] The action is based upon four policies of fire insurance, issued 
by the defendant upon automobile trucks. A separate policy was issued upon each 
truck, and the claim for loss thereon is presented in separate counts. The de- 
fendant is sued as “Union Insurance Society of Canton, Limited,” the name signed 
to the policies. The demurrer takes the point that the complaint does not show, 
the character in which defendant is sued, nor that it is a proper legal entity to be 
made a party to a suit. Error is assigned on overruling this demurrer. The 
question is thus raised, whether the complaint, when challenged by demurrer must 
allege that the defendant is a corporation or a partnership. 

In Cassells’ Mill vy. Strater Bros. Grain Co., 166 Ala. 274, 282, 51 So. 969, 972, 
it was said: 

“It was not necessary for the plaintiff to sue the defendants as partners or as 
a corporation; they can be sued as individuals, or as partners, if they are partners. 
The complaint does not attempt to declare against them either as partners or as cor- 
porators. There is nothing in the complaint or in the evidence to show that this was 
necessary. The defendants are in a better position to know whether they are in- 
dividuals, partnerships; or corporations, than the plaintiff. The character in which 
they do business would come better from them in the form of a plea, than in that 
of a demurrer.” 

From the report of this case it does not seem entirely clear. how the defendants 
were styled in the complaint. An examination of the original record shows de- 
fendants were sued as “Cassells’ Mill and T. M. Cassells.” The demurrer took the 
point that it was not shown whether Cassells’ Mill was an individual, a corporation, 
or a partnership. The case appears to be in point here. 

Our statutes have wrought several changes in the right of action against a 
partnership as such, and as to pleading and burden of proof in actions against both 
partnerships and corporations. A partnership may be sued under its partnership 
name, summons be served on any partner, and the judgment binds the partnership 
property only. Code 1923, § 5722. This statute makes no change in the form of 
action by a partnership. The complaint, in such case, must set out the names of the 
partners, The names need not be set out in a suit against the firm, seeking no judg- 
ee ee the partners, individually. Sims, Harrison & Co. v. Jacobson & Co., 
51 Ala. . 

In a suit by or against a corporation or a partnership, the existence of same 
need not be proven, unless denied by sworn plea. Code 1923, § 7665. 

The primary purpose of naming the parties is identification—certainty as to the 
party suing or being sued. Stephens on Pleading (Tyler’s Ed.) p. 284. 

The defendant must be so informed as to give opportunity to defend, and to be 
able to present his appropriate defense. The judgment or decree must show against 
whom and whose property it operates. 

The nature of the suit may render it essential to show whether it grew out of 
partnership or corporate relations, as in actions betweén partners or between stock- 
holders and officers of a corporation. Where, as in Alabama, each is sued upon its 
contracts in its common name, where the plea raising the issue of its existence is the 
same, where the execution runs against the company property only, it is difficult to 
wherein injury can result from suit in the name by which it operates and does 
business. 

In 4 Fletcher’s Cyclopedia Corporations, § 3042, it is said: 

“Pleading the name of the corporation is one thing and pleading that it is a 
corporation is quite another. The first identifies the party; the second ascribes a legal 
character or capacity to it. The first is essential. The second may not be. As 
previously stated, it depends on whether the incorporate character of the party is 
essential in the cause of action, and also whether capacity to sue or defend must 
affirmatively appear. And even in those states which originally held that the allega- 
tion of the corporate character was necessary for one of the reasons just stated, 
statutes have sometimes dispensed with the necessity or relieved plaintiff from the 
burden of proving incorporation unless an affirmative denial was put in with such 
verification as might be required. * * * The general rule in the majority of states is 
that the allegation is not a necessary one in ordinary actions on contract or tort by 
or against third persons, and does not inhere in the cause of action.” ! 


See Seymour v. Thomas Harrow Co., 81 Ala. 250, 252, 1 So. 45; Head v. 
Robinson, 191 Ala. 353, 67 So. 976. 
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As stated in Cassells’ Mill v. Strater Bros. Grain Co., supra, the nature of the 
business organization under which defendant operates is within its own knowledge. 
It may be difficult, in these days, for the plaintiff to ascertain the facts before bringing 
suit. The names used in modern business often afford little suggestion as to form 
of organization. Dealing with companies organized under the laws of other states 
or foreign countries, we cannot assume the word “Limited” implies a partnership. 
There is therefore reason for the rule laid down in the above case that if the de- 
fendant has any defense by reason of the nature of its business organization, it 
should be set up by plea. We are not constrained to overrule Cassells’ Mill v. Strater 
Bros. Grain Co., and so hold there was no error in overruling the demurrer on the 
ground stated. 

The rule is different where the corporation or partnership is plaintiff. 

[2-4] The demurrer to the complaint further challenged the right of the plain- 
tiffs, Sudduth Bros., to maintain the suit, upon the ground that it affirmatively appears 
the American Trust & Savings Bank is the proper party in interest to maintain 
the suit. 

The policies are made exhibits to the several counts of the complaint. The 
“name of assured” therein is “L. T. & H. W. Lavender &/or Sudduth Brothers.” 

Under the “Incumbrance” clause, except in one policy, is named: “Sudduth Bros., 
as their interest may appear.” 

Count C avers: 

“Plaintiffs further allege that at the time of said covenant of insurance being 
made and at the time of said fire, the plaintiffs were the owners of an insurable in- 
terest in said truck, which interest arose and was as follows: 

“On, to wit, July 25, 1922, H. W. and L. T. Lavender entered into a conditional 
sale contract with plaintiffs herein covering said truck described in said policy of 
insurance, and did execute twelve promissory notes in amount and payable as follows: 
{Here notes are listed.] For which notes said conditional sale contract was ex- 
ecuted as security, and which notes the plaintiffs transferred to the American Trust 
& Savings Bank, a corporation, and did indorse the same, become liable for the 
payment thereof, and plaintiffs further allege that there is unpaid on said notes the 
sum of $1,523.58, which sum is the loss to the plaintiffs by reason of said fire and 
breach of contract on the part of the defendant.” 

The other counts are to like effect. 

Actions upon contracts for the payment of money, other than commercial paper, 
must be prosecuted in the name of the party really interested. Code 1923, § 5699. 

A policy of fire insurance, after loss is fixed, becomes a contract for payment 
of money under this statute, and suit must be brought in the name of the beneficial 
owner—the person entitled to receive the money in his own right. Capital City 
Insurance Co. v. Jones, 128 Ala. 361, 30 So. 674, 86 Am. St. Rep. 152; Norwich 
Union Fire Ins. Co. v. Prude, 145 Ala. 297, 40 So. 322, 8 Ann. Cas. 121. 

Under the averments of the complaint, the interest of Sudduth Bros. in the 
policies was that of mortgagee or creditor. Upon the indorsement of the notes to 
the bank, the security of the mortgage also passed. The insurance, standing in 
lieu of the mortgaged property in case of loss, would, in the ordinary course of 
dealing, also pass to the bank, as the owner of the debt secured by the policy. 
Construed most strongly, against the pleader, the complaint showing assignment of 
the secured debt would, without more, import the beneficial ownership of the policy 
in the bank. 

However, a mortgagee, who indorses the notes evidencing the secured debt, still 
has an insurable interest by way of protection against his liability as indorser, and 
may hold the policy for such purpose. Cooley’s Briefs, vol. 1, p. 56; Williams v. 
Roger Williams Ins. Co., 107 Mass. 377, 9 Am. Rep. 41; Phoenix Ins. Co. v. Omaha 
Loan & Trust Co., 41 Neb. 834, 60 N. W. 133; 25 L. R. A. 679; Mahoney v. State 
Ins. Co., 133 Iowa, 570, 110 N. W. 1041,9 L. R. A. (N. S.) 490; Key v. Continental 
Ins. Co., 101 Mo. App. 344, 74 S. W. 162; 26 C. J. p. 30, § 12. 

In such case the complaint should show the plaintiff is still the beneficial owner 
of the policy under our statutes. This, we think, is sufficiently shown by the aver- 
ment that the amount of the debt “is the loss to plaintiffs.” 

There was no error in overruling the demurrer on this point. 

[5] Plea 20 is based upon the forfeiture clause for “fraud, attempted fraud, 
or false swearing by the assured touching any matter relating to this insurance or 
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the subject thereof, either before or after a loss.” The breach alleged is that the 
sworn proof of loss submitted by plaintiffs contained a false statement that the truck 
was purchased “new, demonstrator,” from Sudduth; that the statement was made 
with knowledge of its falsity, and with intent to deceive. 

Plea 21 sets up the same clause, laying the breach to a false statement of the 
amount of the cash payment made on the truck at the time of its purchase. 

In support of these pleas, defendant offered the sworn proofs of loss. The 
court ruled: 

“T won’t allow it to go in as the proof of loss; it is the proof of loss of 
Lavender Bros. and not of Sudduth Bros.; and I don’t think it is hinding on Sudduth 
Bros.” 

True, the proof was signed by Lavender, but the evidence tends to show that it 
was filled out by E. W. Sudduth, of plaintiff firm; that he had knowledge of the 
past sales and use of the trucks; knowledge of the amount of cash payments made 
thereon; and that it was made out to be used and was used by plaintiffs as proof 
of their own loss. There was further evidence tending to show the falsity of the 
statement as set up in both pleas. Under these tendencies of the evidence, the proof 
should have been admitted in support of the pleas. If plaintiffs knowingly joined in 
preparing a false statement, and used it as their own, it became theirs, and has the 
same effect as if signed by them. 

The fact that, in response to a later demand for further information, the plaintiffs 
disclosed further facts, would not render these proofs innocuous, but would go to the 
jury on the question of intent to deceive. The clause in the policy has the just pur- 
pose of assuring honesty and fair dealing in making the claim for loss, matters 
peculiarly within the knowledge of the assured especially after a loss has occurred. . 
26 C. J. p. 382, §§ 492, 493. 

[6] Pleas 10% and 13 are based on misrepresentation that the trucks were 
“new” when purchased by the assured, and plea 14, that the truck was “new and used 
only as a demonstrator.” 

The contracts evidencing prior sales of these trucks by plaintiffs to other parties, 
admitted to be genuine, were corroborative of other evidence offered touching the 
sales and prior use of the trucks, and should have been admitted under these pleas. 

A person shown to have expert knowledge as a user and dealer in trucks, 
and to have knowledge of the truck under inquiry, may testify that the truck was 
“practically new.” The statement is not objectionable because matter of opinion, 
when given by an expert, and is a statement of collective fact, rather than a mere 
conclusion. 

[8] There was no issue in the pleadings charging plaintiffs with responsibility 
for the fire causing the injury, and the proffered evidence of their “fire record” 
with other insurance companies was improper and rightly rejected upon that ground, 
if for no other. 

What we have said will furnish sufficient guide on another trial, and we deem 
it unnecessary to deal specially with other assignments of error.. (Former opinion 
withdrawn, and this opinion on rehearing adopted.) 

Reversed and remanded. 

Anderson, C. J., and Somerville and Thomas, JJ., concur. 


MARYLAND MOTOR CAR a v. NEWELL CONTRACTING CO. 
(No. 322.) 
(Supreme Court of Arkansas. April 20, 1925.) 
. 271 Southwestern Reporter 19 
1. INSURANCE—DAMAGE TO INSURED’S CAR PROPERLY SHOWN, 
WHERE FACT OF AWARD WAS DISPUTED. 


In action on fire policy on truck, where chief issue, aside from question of dam- 
ages, was whether in fact an award had been made, evidence of damage was properly 
admitted as against objection that it impeached the award. 


(For other cases, see Insurance, Dec. Dig. § 662[2].) 


3. a THAT AWARD WAS NOT BINDING SUS- 


In action on fire policy on truck, where first award was invalid, and second 
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award set up by insurer in defense of action was denied to have been authorized by 
representative of insured, evidence held to sustain finding that award was not binding. 


(For other cases, see Insurance, Dec. Dig. § 665[7].) 


Appeal from Circuit Court, Crittenden County; Geo. E. Keck, Judge. 

Action by the Newell Contracting Company against the Maryland Motor Car 
Insurance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Hughes & Hughes, of Memphis, Tenn., for appellant. 

Scott & Burnett, of Smackover, for appellee. 

SmirH, J. This is the second appeal in this case; the opinion on the first appeal 
being found in 15@ Ark. 424, 246 S. W. 468. The suit was brought on a fire insurance 
policy issued by the defendant insurance company to recover the damrage by fire to an 
automobile truck owned by the plaintiff. 

As appears from the former opinion, the suit was brought on the theory that 
there had been an arbitration of the damages and an award fixing the loss at $1,675. 

It appears that the plaintiff had selected M. L. Aldridge as his representative, 
and the insurance company had selected J. K. Dobbs to represent it, and that in the 
agreement for the arbitration the name of Phil Wilenzick had been inserted as the 
umpire. At the first trial the court, over the objection of the defendant, submitted 
the cause to the jury on the sole issue whether an award was made by Wilenzick, 
who had been selected by both parties as umpire. We there said that the agreement 
for the appraisal provided that the award should be in writing and signed by any 
two of the appraisers, and that, as the Wilenzick award failed to comply with this 
requirement, it was error to submit the question whether there had been an award in 
which Wilenzick participated. 

It was the contention of the insurance company that W. W. Harris had been sub- 
stituted as umpire for Wilenzick, and that there had been a written award made by 
Harris in which Aldridge and Dobbs had participated, and we said the issue whether 
the _— award conformed to the submission agreement should have been submitted. 
to the jury. 

Upon the remand of the cause the plaintiff- elected to abandon the allegation of 
the complaint that there had been an award and sued directly on the policy, and 
the court treated the complaint as being so amended. The defendant objected to 
this change in the plaintiff’s cause of action, but the objection does not appear to 
have been based on the ground of surprise. 

The policy was for $2,500, and there was testimony legally sufficient to support the 
verdict of the jury that the damage by fire was as much as $2,000, for which amount 
the jury returned a verdict, and from the judgment pronounced thereon is this appeal. 

The testimony on behalf of the insurance company was to the effect that the 
Wilenzick award was never completed, and, by consent of both Aldridge and Dobbs, 
Harris was selected as umpire. According to appellant, Aldridge suggested Harris 
as the third man, and the suggestion was accepted by Dobbs, and the name of Wilen- 
zick was stricken from the agreement and that of Harris was inserted. The testimony 
on behalf of appellant is to the further effect that N. A. Carter, a mechanic, was 
employed to inspect the car and to estimate the damage to the various parts thereof, 
and, according to Carter’s estimate, the damage was $650, but, when Aldridge dis- 
sented, $100 was added, and an award was drawn up in the sum of $750, which was 
signed by Dobbs and Harris. 

If the facts thus stated were undisputed, there would be nothing to this lawsuit. 
The insurance company would have been entitled to have the court instruct the jury 
to return a verdict in the plaintiff’s favor for $750, the amount for which the insurance 
company offered to confess judgment. 

[1] The defendant objected to much of the testimony offered by the plaintiff, and 
especially to that tending to show the extent of the damage; this being done on the 
theory that the award could not be thus impeached. The defendant also excepted to 
the refusal of the court to instruct the jury that the award was presumptively valid, 
and that the award valid upon its face and presumptively good could not be impeached 
except by testimony that was clear and convincing. 

We think no error was committeed in admitting the testimony objected to, and 
in refusing the requested instruction, for the reason that the sole question in issue, 
aside from the damages, was whether there had in fact been an award. 


[2] Upon this issue the cause was submitted to the jury under an instruction 
reading as follows: 
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“If you find from the evidence in the case that the appraisers selected by the 
parties, namely, J. K. Dobbs and M. L. Aldridge, agreed upon and-selected W. W. 
Harris to act as umpire, and if you further find that any two of the three parties 
named, that is, J. K. Dobbs, M. L. Aldridge, and W. W. Harris, made an award 
in writing by which the amount of damage of the car was determined, you should find 
that that is the amount for which the plaintiff is entitled to a verdict in this case.” 

In another instruction the court told the jury that, although Aldridge did not 
participate in the selection of Harris as umpire, yet, “if after Harris began to act 
as such umpire, Aldridge and Dobbs acquiesced and concurred in his acting as such 
and proceeded with the appraisement, participating and concurring in same and 
recognized him as the duty acting umpire, then in that event Harris would be author- 
ized to act as such umpire the same as if he had been duly appointed before he began 
to act.” 

Defendant could not ask that the issue be submitted under more favorable 
instructions. 

{3] Aldridge testified that he participated in only one arbitration, and that was 
the one in which Wilenzick participated. The plaintiff undertook to prove by this 
witness that an award was arrived at under the first submission, but that it was fot 
signed by himself and Wilenzick because Dobbs was not satisfied with the award. 
This testimony was excluded by the court, and the witness was not permitted to 
testify that an award had been made in which Wilenzick participated, because, under 
the decision of this court on the former appeal, that award was not according to the 
agreement for the arbitration. 

But the witness did testify that he did not agree to the selection of Harris as 
umpire; that he and Dobbs signed the agreement naming Wilenzick as umpire; and 
that, after he had signed this agreement, Dobbs drew a pen through the name of 
Wilenzick and inserted that of Harris, but that this was done without his consent. 
He admitted that Dobbs asked him to name a good man, and that he suggested the 
name of Harris, and was present when the truck was examined and the damage 
figured up, but he testified that he was never a party to this arbitration, and that he 
assigned them as his reason for refusing to participate the fact that the matter had 
already been arbitrated. 

Under the conflict in the testimony the court was correct in holding that the 
award signed by Dobbs and Harris was not conclusive and binding, and the question 
whether Harris had been selected was properly submitted to the jury, and the testi- 
mony of Aldridge, if credited, is sufficient to support the finding of the jury that 
ae had never been selected as umpire, and, if this is true, there was, of course, no 
award. 


No error appears, and the judgment is affirmed. 


RHEUBAN v. COMMERCIAL INVESTMENT TRUST, Inc. 
(Supreme Court of New Hampshire. Hillsborough. March 3, 1925.) 
128 Atlantic Reporter 807. 

1. INSURANCE—ASSIGNEE OF PURCHASE-MONEY NOTE GIVEN FOR 
AUTOMOBILE HELD NOT LIABLE FOR REFUSAL TO HAVE INSUR- 
ANCE POLICY TRANSFERRED TO SUBSEQUENT PURCHASER. 

_ Finance company, which acquired purchase-money note given in part payment 

for automobile and had insurance policy issued to itself and purchaser, held not 

liable for refusal to have such policy transferred to subsequent purchaser ; there being 
no agreement that such purchaser’s payments, or any part thereof, were to be applied 
in payment of insurance. 

(For other cases, see Insurance, Dec. Dig. § 104.) 


Transferred from Superior Court, Hillsborough County; Allen, Judge. 
Action by Henrietta Rheuban against the Commercial Investment Trust, Inc. On 
plaintiff’s exceptions after non-suit. Exceptions overruled. 

__Action on the case for negligence. Trial by jury. At the close of the plaintiff's 
evidence, the defendant’s motion for a non-suit was granted subject to the plaintiff's 
exception. 

_ Branch & Branch, of Manchester (Frederick W. Branch, of Manchester, orally), 
for plaintiff. 


Robert W. Upton, of Concord, and Joseph E. Lachance, of Manchester, for 
defendant. - 
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Piummer, J. The plaintiff's evidence tended to prove the following facts: July 
12, 1921, George J. Rheuban purchased of the New Hampshire Auto Company of 
Manchester an automobile. Only a portion of the consideration was paid, and George 
gave his note for the balance payable in twelve monthly installments. The payment 
of this note was secured by a conditional sale contract. August 1, 1921, George was 
notified by the defendants that they had purchased his note. He understood when 
he gave the note that it was to be transferred to the defendants, and he was informed 
by his vendors that the contract price for the car covered insurance against fire for a 
year, and that it would be obtained by the defendants. He was informed in the 
notice of August 1, 1921, that the defendants had procured insurance to cover the 
car, and would send him a certificate as soon as he notified them of his verification 
of the serial number on the car. In September, 1921, George became bankrupt, and 
in November or December Henrietta Rheuban, his mother, bought the automobile 
at an auction conducted by his trustee in bankruptcy. After that the monthly pay- 
ments on the note were made by George, but acting as agent for his mother. He 
gave his check for the installments to the auto company, and they forwarded this 
check or their own to the defendants. In January, 1922, as George had not received 
any insurance policy, he wrote the defendants, requesting that the policy be for- 
warded, and that it be made out in the name of Henrietta Rheuban, who then owned 
the car. January 26, 1922, the defendants sent a customer’s copy of the policy to 
George, in which he was named as beneficiary and owner; the copy being dated 
July 12, 1921, and insuring the automobile for one year. Upon receipt of this copy, 
George consulted the auto company, for the purpose of finding out whether or not 
the interest of his mother in the atuomobile was protected under the policy as written, 
and was advised by the manager of the company that owing to the fact that the con- 
tract and note were signed by him, the policy was issued in this form, and that the 
interest of his mother was fully protected. March 1, 1922, the automobile was 
destroyed by fire, and the insurance company refused to pay the loss, because there 
was a provision in the policy that it should be void “in case of the transfer or termina- 
tion of the interest of the assured other than by death of the assured, or in case of 
any change in the nature of the insurable interest of the insured in the property 
described herein either by sale or otherwise,’ unless a proper indorsement relating 
thereto had been made on the policy. Except as herein stated, George, either for 
himself or as agent for his mother, had no dealings with the defendants in reference 
to this matter. No express authority had been given the auto company to represent 
the defendants in their dealings with George, either as owner of the car or as agent for 
his mother, and no such authority existed unless it is to be inferred from the facts 
above stated. 

This case was originally brought by George J. and Henrietta Rheuban, as plain- 
tiffs. But as George did not except to the order of non-suit against him, he is now 
not a party plaintiff in the action. The question for decision presented by the parties 
are whether it can be found upon the evidence that the defendants are liable to the 
plaintiff for failing to keep the fire insurance policy on the car in force after it was 
purchased by her, or for the advice given to her agent by the auto company. 

[1] In accordance with an understanding between the parties when George bought 
the car, the defendants procured fire insurance upon it in his name and payable to them 
as their interest might appear, and notified him of that fact August 1, 1921. But 
when George wrote to the defendants the following January, and requested them to 
send him the insurance policy, and that it be written in the name of the plaintiff 
who then owned it, the defendants did not comply with his request. They sent him 
a customer’s copy of the policy in which he was named as beneficiary and owner of 
the car. The only inference that can be drawn from that act of the defendants 
is that they refused to recognize the plaintiff in the transaction, and would not 
procure the transfer of the policy to her. It cannot be that the defendants were 
guilty of negligence because they did not take such action as the plaintiff desired. It 
does not appear that there had been any business relations relative to this matter 
between them and the plaintiff, or that they were under any obligation to comply 
with her request. Consequently, if they did not desire to procure a transfer of the 
policy to her, it was their right to refuse to do so. By such refusal they did not violate 
any legal duty. The defendants cannot be found liable because they owed to the 
plaintiff no legal duty which they have neglected to perform. Buch v. Armory Co., 
69 N. H. 257, 260, 44 A. 809, 76 Am. St. Rep. 163; Pittsfie'd, etc., Co. v. Shoe Co., 
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71 N. H. 522, 531, 53 A. 807, 60 L. R. A. 116; Dustin v. Curtis, 74 N. H. 266, 
67 A. 220, 11 L. R. A. (N. S.) 504, 13 Ann. Cas. 169. Although the defendants were 
under no obligation to have the insurance transferred to the plaintiff, if they had 
undertaken to act in the matter they would have been held to the exercise of due care 
in what they did or undertook to do. Benoit v. Perkins, 79 N. H. 11, 13, 104 A. 254; 
Hoyt v. Tilton, 82 N. H. ——, 128 A. 688. They, however, not only did nothing to 
effect a transfer, but inferentially refused to take any action relating thereto. 

It is claimed by the plaintiff that the monthly payments which she had made ta 
the defendants, after she bought the car, were in part on account of insurance, and 
therefore that the defendants were under obligation to keep the insurance policy in 
force. This contention cannot be sustained. Nothing appears in the written contract 
of sale between the vendors of the car and the vendee in reference to insurance, but 
there was an oral understanding that the price included the insurance, and that the 
defendants would secure it. When the sale was consummated, the indebtedness of 
the vendee to the vendors was adjusted, and a note was given therefor which was 
transferred to the defendants. It cannot be found upon the facts deducible from the 
evidence that any portion of the payments made by the plaintiff to the defendants, 
after she purchased the car, was to be applied in payment of the insurance. The 
only conclusion to be drawn is that the payments were made by the plaintiff upon 
the note, and that the consideration for which the note was given can be of no con- 
cern to her. 

[2] The plaintiff seeks to maintain her case against the defendants upon the 
further ground that when the auto company advised George, as her agent, that she 
was fully protected by the insurance policy in question, they were acting as the agents 
of the defendants, and consequently that the defendants are liable for that erroneous 
advice. It cannot be found that the auto company were authorized expressly or by. 
implication as agents of the defendants to advise the plaintiff relative to this matter. 
The plaintiff had no connection with or interest in the transactions about the car until 
she purchased it from the trustee in bankruptcy. After that, so far as appears, there 
were no relations between the auto company and the defendants in reference to the 
car, except that the auto company received the payments upon the note from the 
plaintiff’s agent and transmitted them to the defendants. In so doing, it might be a 
question for which party the auto company were acting. But conceding that in per- 
forming this service, they were the defendants’ agents, certainly there are no evi- 
dentiary facts to sustain a finding that, as agent of the defendants, they were author- 
ized to advise the plaintiff whether she was protected by the insurance policy in con- 
troversy. The defendants cannot be held responsible for the wrongful advice given 
by the auto company to the plaintiff’s agent, because it cannot be found that the giving 
of the advice by the auto company was within the scope of their employment. Platts 
v. Auclair, 79 N. H, 250, 252, 108 A. 167, and cases there cited. 

Exception overruled. 

Allen, J., did not sit; the others concurred. 


THOMPSON et al. v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. 
(No. 5438a-D) 
(Supreme Court of South Dakota. April 18, 1925.) 
203 Northwestern Reporter 464. 

1. INSURANCE—POLICY IN OWNER’S NAME NOT ADDITIONAL IN- 
apo WITHIN INHIBITION OF POLICY PAYABLE TO MORT- 
Policy procured by owner of premises in his own name, without mortgagee’s 

knowledge or consent, held not other or additional insurance within inhibition of 

policy payable to mortgagee as his interest may appear. 
(For other cases, see Insurance, Dec. Dig. 336[3].) 


3. INSURANCE—REPRESENTATIONS, TO AVOID STANDARD POLICY, 
ro ane MADE WITH FRAUDULENT INTENT AND BE MATERIAL 
Representations, to avoid standard policy, of which provision of Rev. Code 

1919, § 9335, that all statements by insured shall be deemed representations, not 

Price in — of fraud, is part, must be made with fraudulent intent and be 

material to risk. 


(For other cases, see Insurance, Dec. Dig. § 253.) 
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5. INSURANCE—MORTGAGEE HAS SEPARATE INSURABLE INTEREST ; 
MORTGAGOR AND MORTGAGEE MAY TAKE OUT SEPARATE 
POLICY. 


Mortgagee has insurable interest separate and distinct from that of mortgagor 
to extent of debts secured, regardless of any other security, and each may take 
out separate policy without impairing other’s insurance. 

(For other cases, see Insurance, Dec. Dig. §§ 115[5], 336[3].) 

6. INSURANCE—CONDITIONS NECESSARY TO CREATE DOUBLE IN- 

SURANCE, STATED. 

To create double insurance, which will defeat policy of mortgagor or mort- 
gagee, same interests must be insured or either must doubly insure his interest. 


(For other cases, see Insurance, Dec. Dig. §§ 288[1], 336[3].) 


7. INSURANCE—COMPANY ISSUING POLICY PAYABLE TO MORT- 
GAGEE HELD NOT ENTITLED TO PROOF OF LOSS BY MORT- 
GAGOR. 

Company issuing automobile theft policy, payable to mortgagee as its interest 
may appear, held not entitled to proof of loss by mortgagor under separate policy 
in his own name, in addition to that of mortgagee and information obtained by its 
own investigation and recovery of possession and sale of stolen car. 

(For other cases, see Insurance, Dec. Dig. § 537.) 


Appeal from Circuit Court, Minnehaha County; John T. Medin, Judge. 

Action by Claude W. Thompson and others, copartners under the firm name of 
the Thompson Motor Company, against the National Fire Insurance Company of 
Hartford, Conn., and another. Judgments for plaintiffs against named defendant 
and for latter against codefendant, named defendant’s motion for new trial denied, 
case dismissed as to co-defendant, and named defendant appeals. Judgment against 
named defendant and order overruling motion for new trial affirmed. 

Cherry & Davenport, of Sioux Falls, for appellant. 

Boyse, Warren & Fairbank, of Sioux Falls, for respondent. 


Ditton, J. On April 18, 1921, the Thompson Motor Company sold a Dodge 
automobile to one Neary for $1,375. Neary paid $375 in cash and gave a chattel 
mortgage for $1,000. This chattel mortgage provided that Neary should keep the 
autombile insured against fire and theft in the sum of $1,000, with “loss payable” 
clause to the Thompson Company, mortgagee. 

The Thompson Company, mortgagee, made application for insurance for fire 
and theft on the automobile to the National Fire Insurance Company of Connecticut, 
which application was signed in typewriter by C. M. Pier, agent and broker. The 
Thompson Company received a policy by mail with a bill for the premium ($7.50). 
The Thompson Company paid the premium and kept the policy in their possession 
— Neary never knew that the policy had been issued until after the car had been 
stolen. 

After this insurance of $1,000 in the National Fire Insurance Company had been 
issued to the Thompson Company, Neary applied to the Home Insurance Company 
and procured a policy for $1,300 in that company. This policy was issued direct to 
Neary and took effect on May 25, 1921, for the period of one year and insured the 
said Dodge car against fire and theft. There was no provision in it showing that 
any loss was payable to the Thompson Company as mortgagee, as provided in the 
chattel mortgage, nor that the automobile was previously mortgaged. The premium 
on this policy was paid by Neary, and the Thompson Company never knew that it had 
been issued until after the car was stolen, 

The stolen car was discovered about the 27th day of September, 1921, near 
Tabor in the Missouri River. Shortly thereafter, Mr. Hayward, an adjuster for 
the National Insurance Company, and Thompson went down to Tabor to look the 
car over. Hayward then took the car and sold it for $100 and turned the money 
over to the Thompson Company. The Thompson Company applied it upon the 
mortgage debt, thus making, at the time the suit was brought, Neary indebted to the 
Thompson Company upon the mortgage, $721.33. Suit was brought for this sum 
by the Thompson Company. 

Defendant insurance company contends that “there was a double insurance upon 
the automobile, and that this made the policy void on account of the provision in 
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the policy against double insurance; and that there was a warranty contained in 
the policy providing that the automobile should be kept in a private garage located 
at 325 Spring Avenue, Sioux. Falls, that the automobile was not kept-in that garage 
after the policy was issued, and that this was a breach of warranty, which made 
the policy void”; and that the evidence in the record is not sufficient to show that 
the car was stolen and that that issue should have been submitted to the jury; and 
that no proof of loss was made by Neary, and that the only proof of loss,was made 
by Thompson Company. 

[1] The plaintiff Thompson Company, mortgagee, contends that they took out 
insurance to protect their own interest in the mortgaged property, and that the 
mortgagor, Neary, without knowledge or consent of the mortgagee, and without 
knowing that the mortgagee had insured their interests, took out a policy solely 
to protect his interests; that, by reason of such facts, there was no double insurance. 
It is also the contention of the plaintiff that since the mortgagee had no control 
over the automobile, he was not responsible for the place where the car was kept, 
and that there were no warranties in the application or policy which would avoid 
the policy. A policy forbids additional insurance which covers different interests, 
as said in Austin B. Hathaway v. Orient Insurance Co., 134 N. Y¥. 409, 32 N. E. 
40,17 L. R. A. 514: 

“The rights of a mortgagee in a policy payable to him ‘as his mortgage interest 
may appear’ cannot be defeated by an accord and satisfaction between the insurer and 
the owner of the premises who procured the policy in his own name.” 

It will thus be seen that such policy will not constitute other. or additional 
insurance. 

[2] At the close of the testimony, the court directed a verdict in favor of the 
Thompson Company for the sum of $721.33, and a judgment against the defendant, 
Neary, in favor of the insurance company. The court held that there was no dispute 
as to the facts upon the issue of the car being actually stolen. We are satisfied that 
the holding of the court in this respect was clearly sustained by the undisputed 
evidence; and the court further held that without any collusion or knowledge on the 
part of the mortgagee, Thompson Company, Neary, the mortgagor, was not in a 
position to defeat the mortgagee from insuring its own interest, and that the acts 
of Neary had the effect of defeating the policies taken out with the National Fire 
Insurance Company and with the Home Insurance Company, but could have no 
effect upon the right of the mortgagee to insure its property. This court has often 
held that where both parties move for a directed verdict, it becomes the duty of 
the court to pass upon the facts presented by the motion as a matter of law. De- 
fendant insurance company then moved for a new trial, which was denied. The 
appeal is from this order and judgment. 

[3] Section 9335, Rev. Code 1919, provides: 

“All statements made by the insured shall in the absence of fraud be deemed 
representations and not warranties.” 

This. provision is found in the standard form of life insurance policies and 
becomes a part of every policy. This legislation was passed expressly for the pur- 
pose of removing the rigor and hardship that was imposed upon policyholders by 
making everything pertaining to health and family history a warranty. Since the 
adoption of the standard policy, the representations sufficient to avoid the policy 
must be made with fraudulent intent and must also be material to the risk. Dakota 
Life Insurance Co. v. Morgan (S. D.) 199 N. W. 44. 

[4-6] Neary is not a party to this appeal, and can have no right in the absence 
of a cross-appeal to contest the position taken by the Thompson Company. 4 Corpus 
Juris, 694. In addition to this judgment has been rendered- against him and is now 
final. The mortgagor’s and the mortgagee’s interests are distinct and separate. Neary 
was dealing with the mortgagee, Thompson Company. The mortgagee, Thompson 
Company, contends that the policy it took was a policy of insurance for the mortgagee. 
The Thompson Company sold the automobile and took a mortgage as security. It is 
not material that the Thompson Company kept the policy in their possession. The, 
insurance was not to protect Neary in any way, but to protect Thompson Com- 
pany, the mortgagee. “That where a mortgagee takes out insurance to 
protect -his own interest in the mortgaged property and the mortgagor, 
afterwards, without the knowledge or consent of the mortgagee, and 
without knowing that the mortgagee has -insured his intérest, takes out a policy 
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solely to protect the interest of the mortgagor in the property, that there is no such 
double insurance as will invalidate the first policy issued to the mortgagee.” “It is 
universally held that the mortgagee or grantee in a deed of trust in the nature of a 
mortgage has an insurable interest in the mortgaged property, entirely separate and 
distinct from that of the mortgagor or grantor, to the extent of the debt secured, 
regardless of any other security that he may hold. * * * The respective interests 
of the mortgagor and the mortgagee may be covered by one policy, or each may 
take out a separate policy without impairing the insurance of the other even when 
taken out at the same time.” 26 C. J. 29, § 9. In order to create double insurance 
which will defeat the policy, the same interests must be insured, the mortgagor must 
doubly insure his interest, or the mortgagee must doubly insure his interest. “In order 
that the condition against additional insurance be broken, it must appear, not only 
that the same property is covered, but also that the same interest in such property 
is doubly insured. Consequently, two persons having distinct insurable interests in 
property may each of them insure such interests without infringing the clause under 
discussion. This rule applies in case of separate insurance; * * * or by mortgagor 
and mortgagee.” 26 C. J. 264, § 330. 

i7] It is claimed that no proof of loss was made by Neary. It would be futile 
to say under the circumstances that Neary should make a proof of loss when he 
was in default. The insurance company was dealing with the Thompson Company. 
It was that policy that was being contested. The company had all the information 
in this proof of loss that showed the interest of the parties in the amount sought to 
be recovered. ‘The company knew all about the loss. They had investigated it. 
They took possession of the stolen car and sold it. Under such circumstances, the 
company was not entitled to any further proof of loss because they knew more about 
the theft and condition of the car and its value than either Neary or Thompson. 
It would, therefore seem that whether the mortgagee had any insurable interest must 
be the test of the right of recovery under this policy, and it being clearly shown, and 
thus many of the difficult questions here presented become wholly immaterial. The 
order overruling the insurance company’s motion for a new trial and entering judg- 
ment against the insurance company, as well as the order directirig dismissal of the 
case as to Neary, are affirmed. 

Polley, P. J., and Gates, J., concur in the view that the judgment and order 
denying new trial should be affirmed. 

Campbell, J., not sitting. 


WOOD vy. SOUTHERN CASUALTY CO. (No. 1205.) 
(Court of Civil Appeals of Texas. Beaumont. March 25, 1925. Rehearing Denied 
April 8, 1925.) 
270 Southwestern Reporter 1055. 
1. INSURANCE—AUTOMOBILE COLLISION POLICY CONSTRUED AC- 

CORDING TO PARTIES’ EVIDENT INTENT. 

Automobile collision policy must be construed according to parties’ evident 
intent, to be determined from words used, subject-matter of policy, and matters 
naturally or usually incident thereto. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2. INSURANCE—AUTOMOBILE COLLISION POLICY CONSTRUED MOST 

FAVORABLY TO INSURED. 

If words of automobile policy admit of two constructions, construction most 
favorable to insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—CONTACT WITH BANKS OF RUT CAUSING AUTOMO- 
BILE TO SKID INTO DITCH AND OVERTURN HELD “COLLISION” 
WITH “OBJECT,” WITHIN AUTOMOBILE COLLISION POLICY. 
Where automobile came into contact with banks of rut in highway, causing car 

to skid into ditch and overturn, held that rut was “object” and car came into “collision” 

with it as well as with sides and bottom of ditch, within automobile collision policy, 
mot excepting collisions with portions of roadbed, in view of recital that it was 

“complete coverage” form. 

(For other cases, see Insurance, Dec. Dig. § 424.) 


Appeal from District Court, Jefferson County; Geo. C. O’Brien, Judge. 
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Action by M. J. Wood against the Southern Casualty Company. Judgment for 
defendant, and plaintiff appeals. Reversed and rendered. 

P. D. Renfro, of Beaumont, for appellant. 

Howth & O’Fiel, of Beaumont, for appellee. 

O’Quinn, J. Suit by appellant against appellee to recover damages to an auto- 
mobile in the sum of $502. Tried before the court without a jury, and judgment for 
appellee. The case is before us on an agreed statement of the pleadings and facts. 
The statement, among other things, shows: 

(1) Appellant was the owner of the car insured; 

(2) The accident by which the car was damaged occurred in the city of Port 
Arthur on April 7, 1922, and at the time of the accident Joseph H. Bogel, was 
driving the car with the knowledge and consent of the owner, Wood; 

(3) The car was insured by appellee, all premiums had been paid, and the 
policy was in full force and effect at the time of the accident; 

(4) Proof of loss shown by the repair bill in the sum of $502 was duly made, and 
liability therefor denied by appellee. It was admitted that the amount of damages 
claimed, as shown by said repair bill, is reasonable, and that appellee is liable for 
the full sum, if at all liable, under the insurance policy. 

(5) Bogel, who was driving the car at the time of the accident, testified by 
depositions as follows: 

“My name is Joseph H. Bogel; residence 56 Audubon Boulevard, New Orleans, 
La., but my permanent home address is Port Arthur, Tex. I am at present located 
in New Orleans, La., attending the College of Commerce & Business Administration 
at Tulane University. I was in Port Arthur, Tex., on or about the 7th of April, 
1922. I drove a car belonging to Mr.’M. J. Wood of Port Arthur, Tex. I had 
no special permission on that date from Mr. Wood, inasmuch as he was out of town. 
I had, however, his general permission to use the car at any time I wished to do so, 
having done so on numerous occasions previously, which he always approved, and 
on this day had in addition the permission of his brother, Mr. Patrick H. Wood. 
The car is a Buick roadster, 1922 model, and was practically new. I had an accident 
on that date while driving the car. The accident happened on West Seventh Street, 
Port Arthur, Tex. They had been grading the road. There was some ruts in the 
road which had been covered with loose dirt by the grader, which caused me to lose 
control of the car and caused the car to skid, running into the ditch, thereby causing 
the car to turnover. I was injured by having my spine dislocated, and was cut on 
the right hand and arm. The car was damaged; the cowl was smashed; the radiator 
was smashed; the hood and the two wheels broken off, and the wind shield and wind 
deflectors broken; the top was damaged, and the steering wheel broken. I had known 
how to drive a car about seven years prior to April, 1922. At the time of the accident 
I was 18 years old.” 

On cross-interrogatories he testified: 

“T have driven all sorts of cars, coupés, sedans, touring cars, trucks, roadsters 
of Ford cars. I have no recollection of the highway license on the car. I have also 
driven Vim trucks, Studebaker automobiles, Buicks, Dodges, and Velies. I did not 
run into a hole in the roadway. They had been grading the street, and there was 
some loose dirt and shell which covered these ruts, which caused me to lose control 
of the car, and it skidded into a ditch. The road had been shelled, and they were 
grading it. I have no recollection of whether or not it was gravel, I can give no 
special description of the road; they were like all shell roads, which are very rough 
and need to be graded. I lost control of the car, causing it to turn over into the 
ditch. The skidding took place after it hit the hole in the road. It first ran into 
: = swhich caused me to loose control of the car, and then the car skidded into the 

itch.’ 

(6) The insurance policy, among other things, contained the following: 

“Complete Coverage Form. Southern Casualty Company, Alexandria, La. 
Policy No. B A 100770. 

“In consideration of the premium for this policy and of the statements set forth 
in the schedule of statements, which the assured makes and warrants to be true by 
the acceptance of this policy, the Southern Casualty Company, hereinafter called the 
company, does hereby insure the assured, named and described in the schedule of 
statements herein, for the term therein specified. 

“Section 1. Against actual loss or damage to the body, machinery, equipment and 
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extra parts of each automobile described in statement IV of the schedule of state- 
ments, to an amount not exceeding the amount therein specified on each automobile, 
if caused, while this policy is in force, by 

“(A) Fire arising from any cause whatever; self-ignition; accidental and ex- 
ternal discharge or leakage of water; lightning; earthquake; collapse of buildings; 
explosion (including rupture of flywheels, but not of tires); perils of transportation 
while said automobile is being transported in any conveyance by land or water, 
through the stranding, sinking, collision, burning or derailment of such conveyance, 
including general average and salvage charges for which the assured is legally liable; 

“(B) Theft, robbery, or pilferage, excepting by any person or persons in the 
assured’s household or in the assured’s service or employment, whether the theft, 
robbery or pilferage occur during the hours of such service or employment or not, 
and excepting also the wrongful conversion or secretion by a mortgagor or vendee in 
possession under mortgage, conditional sale or lease agreement. In any case other 
than in case of total loss of the automobile(s) described herein, the theft, robbery 
or pilferage of tools and repair equipment is not covered. 

“(C) Accidental collision with any other automobile, vehicle or object, excluding, 
however, loss or damage to any tire due to puncture, cut, gash, blow-out or other 
ordinary tire trouble; and excluding in any event loss or damage to any tire unless 
caused in an accidental collision which also causes other loss or damage.” 

(7) The agreement recites: 

“There is no question raised as to the manner and form of the pleadings, and the 
question before this court is whether or not, under the facts proved, the defendant 
is liable, under the terms of the policy, for the damage to plaintiff’s automobile.” 

The only question for determination is whether there was a “collision” with an 
“object,” within the meaning of clause (C) of the insurance policy set out above. 
Appellant contends that the coming in contact with the ruts in the street or road, 
causing the wheels of his car to veer, and causing the driver to lose control of the 
car, resulting in its overturning and damaging the car as stated, was a “collision” 
with an “object,” within the meaning of said clause in the policy; while the appellee 
insists that the ruts and surface of the street or road did not constitute an “object” 
within the meaning of that word as used in the policy. 

Clause (C) of the policy reads: 

“Accidental collision with any other automobile, vehicle or object, excluding, 
however, loss or damage to any tire due to puncture, cut, gash, blow-out or other 
ordinary trouble; and excluding in any event loss or damage to any tire unless 
caused in an accidental collision which also causes other loss or damage.” 

What does the word “object” used in this clause of the policy mean? Appellee, 
in its original brief, insisted that it should be construed under the rule of “ejusdem 
generis” and held to mean an object within the.class of “automobiles” or “vehicles,” 
but in a later brief appellee admits that, in view of the holdings in the cases of 
Southern Casualty Co. v. Johnson, 24 Ariz. 221, 207 P. 987, and Rouse v. St. Paul 
Fire & Marine Insurance Company, 203 Mo. App. 603, 219 S. W. 688, cited by ap- 
pellant in his supplemental brief, the rule of “ejusdem generis” does not apply, but 
urges its other contention, that the ruts and banks in the street or road did not 
constitute an “object” such as was contemplated in the policy, and that the wheels 
of the car coming in contact with said ruts and overturning and coming in contact 
with the surface of the road or street did not amount to a “collision” within the 
meaning of the policy. 

[1-3] The language in the policy was selected and used by the insurance company 
to express the terms and conditions upon which the policy was issued. This being 
true, the rule is well established that the policy will be strictly construed against 
it, and liberally. construed in favor of the insured. If the words used admit of 
two constructions, that construction will be adopted most favorable to the insured, 
and, further, the language used must be construed according to the evident intent of 
the parties to be derived from the words used, the subject-matter to which they relate, 
and the matters naturally or usually incident thereto. Brown v. Palatine Ins. Co. 
89 Tex. 590, 35 S. W. 1060; A=tna Life Ins. Co. v. El Paso Electric Co. (Tex. Civ. 
App.) 184 S. W. 628; London Fire Ins. Co. v. Davis, 37 Tex. Civ. App. 348, 84 
S. W. 260; Missouri State Life Ins. Co. v. Hearne (Tex. Civ. App.) 226 S. W. 789; 
Security Ins. Co. v. Sellers Motor Co. (Tex. Civ. App.) 235 S. W. 617. What. was 
the intent of the parties when they made this contract of insurance? Appellant 





Auto. ] Wood v. Southern Casualty Co. 421 


owned an automobile, and wished to insure it against loss or damage. Appellee was 
engaged in selling insurance of the kind appellant desired. Appellant applied to 
appellee for insurance, the application was accepted, the premium paid, and the 
policy issued. What kind of policy was it as to the extent of the protection it 
proposed to give the assured? The heading is “Complete Coverage Form.” It 
purports to protect against (a) fire; (b) theft, robbery, or pilferage, with certain 
exceptions; and (c) accidental collision with any other automobile, vehicle, or object, 
excluding only any loss or damage to any tire, unless the damage to the tire was 
caused in accidental collision, which collision also caused other damage. There is 
nothing in the policy excepting from its liability damages occasioned by overturns 
or collision with portions of the roadbed. Doubtless appellant thought when he was 
buying the policy that it was intended by appellee to be, and was in fact, “complete 
coverage” from damage other than the damages specially excepted in the policy. 
Appellee did not write into the policy that it was exempt from liability for damages 
growing out of such occurrences as are here shown, nor did it say as much to 
appellant when he was paying his money for “complete coverage” protection held 
out to him under the policy purchased. So that, if the coming into contact with the 
rut and banks thereof in the road or street, which admittedly caused the accident 
resulting in the damages claimed, was a “collision,” and the rut was an “object” 
within the meaning of the contract of insurance, then the judgment must be reversed 
and here rendered for appellant. 

Without entering into an extended discussion of what has been defined and 
held to be an “object” and a “collision,” we will say that we think when the car 
ran into the rut and came in contact with the banks of same, causing the driver to 
lose control of the car, and it skidded into an adjacent ditch and turned over, that 
under the great weight of authority it must be held that the rut was an “object” and 
that the car collided with same, as well as collided with the sides and bottom of the 
ditch into which it ran by reason of the “collision” with the rut. Power Motor 
Car Co. v. United States Fire Ins. Co. (Mont.) 223 P. 112; Columbia Ins. Co. v. 
Chatterjee, 93 Okl. 249, 219 P. 102; Southern Casualty Co. v. Johnson, 24 Ariz. 
221, 207 P. 987; Great American Mut. Indemnity Company v. Jones (Ohio) 144 
N. E. 596; Harris v. American Casualty Co., 83 N. J. Law, 641, 85 A. 194, 44 L. R. 
A. (N. S.) 70, Ann. Cas. 1914B, 846; Rouse v. St. Paul Fire & Marine Ins. Co., 
203 Mo. App. 603, 219 S. W. 688; Freiberger v. Globe Indemnity Co., 205 App. Div. 
116, 199 N. Y. S. 310; Hanvey v. Ins. Co., 141 Ga. 389, 81 S. E. 206; Casualty Co. 
v. Stewart, 208 Ala. 377, 94 So. 345, 26 A. L. R. 427. 

Power Motor Car Company v. United States Fire Insurance Company, supra, 
a case strikingly similar to the case at bar in all its phases—the provisions of the 
insurance policy, the nature of the accident, and the contentions of the parties— 
was an action by the Motor Car Company against the Insurance Company for 
damages to an automobile. The policy contained this clause: 

“In consideration of an additional premium of $22.00 this policy also covers 
* * * damage to the automobile * * * by being in accidental collision during the 
period of insurance with any other automobile, vehicle, or object. * * *” 

The facts were that one Howard was driving the automobile on a public high- 
way leading from Winnette to Lewistown. At a point near Lewistown the road was 
barricaded, and for some distance was not open to public travel; a fact not known to 
Howard. About 30 feet from the barricade a detour road leading into Lewistown had 
been laid out across the prairie. About 150 feet from where the detour left the 
main road, it crossed a wash or ditch 6 feet deep by 15 feet wide, over which a 
bridge without any “side arms” had been built. The detour road was not graded, 
but by use had become well defined; the land on both sides being level. Howard 
did not discover the barricade until he was practically upon it, and, to avoid colliding 
with it, turned the automobile sharply to the right and off the main highway, pro- 
ceeding in which course at a point about 20 feet distant from the bridge across the 
ditch or wash the automobile ran or dropped into the same in an upright position, 
and by coming in contact with the body and banks of the ditch or wash was 
wrecked, causing the damage complained of. The banks of the ditch or wash were 
composed of earth, and both banks were level with the adjoining prairie, and the 
coming of the car into contact with the body and banks of the ditch was accidental 
and without any design or negligence on the part of Howard. Judgment was for 
plaintiff. The insurance company appealed and urged two propositions: (1) That 
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the body and banks of the ditch were not an “object”; and (2) that the contact of 
the automobile with the body and banks of the ditch did not constitute a “collision” 
within the meaning of the policy. After quoting definitions of “object” and “collision,” 
the court says: 

“In common usage these terms are given a meaning which accords with the 
above definitions. Applying these definitions to the facts embraced in the agreed 
statement, it is apparent that the conclusion of the trial court was correct. The 
bottom and sides of the ditch or wash are surely visible and tangible things, which 
may be regarded as put in the way of some of the senses. When the plaintiff’s auto- 
mobile came ‘in contact with the body and banks of the ditch or wash’ with such 
force as to completely wreck it, there was a meeting and mutual striking of a moving 
body with stationary ones, which, under all the definitions, constitutes a collision. 
A contrary holding would do violence to the plain meaning of the language,” and 
affirmed the judgment, citing many authorities. 

It will be observed that in the above case the words in the policy, “collision 
* * * with any other automobile, vehicle or object,” are the same as in the instant 
case, “collision with any other automobile, vehicle or object,” and that the damage 
was caused by coming in contact with a ditch or wash or rut and its banks, causing 
the car to overturn. 

In the case of Harris v. American Casualty Company, supra, the facts were that 
an automobile in crossing a bridge collided with the guard rails and was thrown into 
the stream below. While these facts differ from the facts in the instant case, the 
court, in the course of its decision holding the company liable, by way of illustration 
used the following language: 

“Suppose a person driving an automobile along a road comes to a place where 
a highway bridge over a chasm had fallen away, and the machine be precipitated to 
the ground below, can it be said that there could be no recovery under such a policy 
as is here sued on because the damage to the machine was caused by collision with 
the flat earth, instead of some upright or perpendicular object on the earth? We 
think not. To hold that there could be no recovery under such circumstances would 
be to misconstrue terms of a contract concerning which there is no room for con- 
struction, because the meaning is perfectly plain.” 

In the case of Columbia Insurance Company v. Chatterjee, supra, Chatterjee 
sued the insurance company to recover damages to an automobile, and had judgment. 
The facts were that Chatterjee was traveling along the highway, and near a sharp 
turn in the road discovered an automobile approaching in his direction, and to avoid 
a collision with the approaching automobile he suddenly turned to his right and 
collided with an embankment of earth, which caused his automobile to turn over and 
wreck itself against the embankment. The policy sued on insured against injury 
resulting from “accidental collision.” In holding the insurance company liable under 
its policy, the court said: 

“The policy makes no exception relative to objects, so it became a question as 
to whether or not the embankment was such an object as might become the subject 
of ‘accidental collision’ under the policy. An object may be defined as any tangible 
thing, visible or capable of discernment by the senses, which offers an impediment 
or resistance to another object in motion. It is immaterial whether the object collided 
with be in motion or standing still. The weight of opinion is that water and land 
are objects within the meaning of the law of accident insurance policies, and an 
automobile which runs into either or both collides with an object,” citing many 
authorities. 

Southern Casualty Company v. Johnson, supra, was a suit on an insurance 
policy to recover damages to an automobile. Appellant in that case has the same 
name as the appellant in the instant case, Southern Casualty Company, but we are 
left to conjecture as to whether it is the same company. However, the terms of 
the policy in that case and in the instant case are identical, “accidental collision * * * 
with any other automobile, vehicle or object. * * *”’ In driving to one side so as 
to avoid colliding with a passing car, the automobile ran into an earthen embankment 
along the side of the road, and by reason of the collision with the embankment was 
overturned, resulting in the damage claimed. The decisive point in the case was 
whether a “collision” within the meaning of the policy was shown, and the court 
held that it was, and affirmed the judgment. 

In the Great American Mutual Indemnity Company v. Jones, supra, Jones sued 
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the insurance company to recover damages to an automobile, and obtained judg- 
ment. The accident occurred while plaintiff was driving his car on a brick-paved 
road. Just after crossing a bridge, the road curved sharply, which curve, because of 
darkness, the driver could not see, and he had no knowledge thereof, and in attempt- 
ing to make the curve the automobile turned over. It was conceded that the auto- 
mobile upset when the driver “swerved around with the curve,” and that as a 
result of such turning over the automobile came into collision with the paved road- 
way, which caused the injury to the automobile for which recovery was sought. 
The policy provided for damages in case of “accidental collision with another object, 
either moving or stationary.” The court stated the controlling question in the case 
to be: “Was the forcible contact of the plaintiff's automobile with the paved road- 
way occasioned in the manner above stated, an ‘accidental collision with another 
object’?” After considering and discussing numerous decisions construing the 
words “object” and “collision,” as found in other similar insurance policies, the 
court concluded that the accident in question was covered by the policy, and affirmed 
the judgment. 

It should be remembered that the instant case is not to be confounded with other 
cases where the insurance policy contains substantially the same clause as to “acci- 
dental collisions,” but makes exceptions of damages occasioned by upsets or collisions 
with portions of the roadbed or surface. The policy in the instant case contains no 
such exception, although it does contain exceptions as to loss by theft and damage 
occasioned to tires by punctures or ordinary tire trouble. We think that if the 
company, in framing its policies, had intended to exclude damages occasioned by 
overturns or collisions with portions of the roadbed, it would have written such 
exceptions into the policy. Furthermore, we think that by its statement in the 
beginning in the wording of the policy, to wit, “Complete Coverage Form,” it meant 
to convey to its patrons the idea that the policy was meant to and did cover all such 
damages as occurred by reason of such accidents as are shown in the instant case. 

The judgment should be reversed, and the judgment here rendered that should 
have been rendered below, that appellant recover of appellee the sum of $502, 
together with all costs in this behalf expended, and it is so ordered. 

Reversed and rendered. 


WEBBER v. FIDELITY LLOYDS OF AMERICA. (No. 3054.) 
(Court of Civil Appeals of Texas. Texarkana. April 9, 1925.) 
271 Southwestern Reporter 118. 

1. INSURANCE—VIOLATION OF STIPULATION IN POLICY NOT 
WAIVED BY PROOF OF LOSS NOT MADE ON INSURER’S DEMAND. 
Violation of stipulation in automobile theft policy as to maintenance and use 

of locking device held not waived by proof of loss not made on demand by insurer. 

(For other cases, see Insurance, Dec. Dig. § 396[1].) 

2. INSURANCE—INSURER PAYING MORTGAGEE PART OF LOSS HELD 
TO HAVE WAIVED INSURED’S VIOLATION OF STIPULATION IN 
POLICY. 

Automobile theft insurer paying mortgagee part of loss under loss payable clause 
held to have waived insured’s violation of stipulation as to maintenance and use of 
locking device; Act Feb. 19, 1919 (Laws 1919, c. 15, § 1; Vernon’s Ann. Civ. St. 
Supp. 1922, art. 4875a), providing that interest of mortgagee shall not be affected by 
mortgagor’s act, being inapplicable though policy also insured against fire. 

(For other cases, see Insurance, Dec. Dig. § 399.) 

3. INSURANCE—PAYMENT OF PART OF LOSS TO MORTGAGEE IS 
PAYMENT TO INSURED AS RESPECTS WAIVER OF VIOLATION 
OF STIPULATION IN POLICY. 

That insurer paid part of loss by theft of automobile to mortgagee, instead of 
insured, did not prevent such payment from operating as waiver of stipulation as to 
maintenance and use of locking device; mortgagee being insured’s agent to receive 
payment to extent of mortgagee’s interest in property. 

(For other cases, see Insurance, Dec. Dig. § 399.) 
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4. INSURANCE—STATUTORY DAMAGES AND ATTORNEY’S FEES NOT 
RECOVERABLE FOR DELAY IN PAYING LOSS UNDER AUTOMO- 
BILE THEFT POLICY. 

Insured cannot recover damages and attorney’s fees for failure to pay loss under 
automobile theft policy within time specified in Vernon’s Sayles’ Ann. Civ. St. 

1914, art. 4746, which applies only to life, health, and accident insurance companies. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Dallas County Court; W. N. Coombs, Judge. 

Action by C. W. Webber against the Fidelity Lloyds of America. Judgment 
for defendant, and plaintiff appeals. Reversed and rendered. 

The suit was by appellant against appellee on a policy for $595, issued by the 
latter, insuring the former against loss of an automobile by fire or theft. The 
automobile was lost to appellant by theft. The policy contained a stipulation that 
the loss, if any occurred during its life, should be paid to the Dallas County State 
Bank “as its interest might appear”; and it appeared from testimony heard at the 
trial that appellee accordingly paid to the bank $264.70 (secured by a mortgage on the 
automobile) which appellant owed it at the time the car was stolen. The suit was 
for $330.30, the part of the $595 remaining unpaid. The defense urged by appellee 
to the recovery sought against it was predicated on the violation by appellant of a 
stipulation in the policy as follows: 


“Tn consideration of a reduction in. premium it is warranted by the assured that 
the automobile insured under this policy will be continuously equipped with a locking 
device known as Decker (approved by Underwriters’ Laboratories, Inc., and bearing 
their label). The assured undertakes during the currency of this policy to use all 
diligence and care in maintaining the efficiency of said locking device, and in locking 
the automobile when leaving the same unattended.” 


Appellant’s contention with reference to the stipulation was that appellee waived 
the violation thereof when, knowing of such violation, it paid the $264.70 to the 
bank, and also when, with knowledge of such violation, it required him, he charged, 
to make proof of loss of the automobile. 

The trial was to the court without a jury. The appeal is from a judgment 
denying appellant the recovery he sought, and in appellee’s favor for costs. 

Allen Reed, of Dallas, for appellant. 

Davis, Johnson & Handley, of Dallas, for appellee. 


Wutson, C. J. (after stating the facts as above). [1, 2] The judgment involves 
findings by the trial court that appellee did not waive the violation by appellant of the 
stipulation set out in the staternent above in either of the ways charged against it. 
We agree that the findings that appellant was not entitled to predicate waiver he 
asserted on the “proof of loss” he made was correct, for it was not shown that 
such proof was made in compliance with a demand therefor by appellee (14 R. C. L. 
1197; Woodard v. Ins. Co., 128 Wis. 1, 106 N. W. 681, 116 Am. St. Rep. 17; Ridgeway 
vy. Modern Woodmen, 98 Kan. 240, 157 Pac. 1191, L. R. A. 1917A, 1062); but it 
appeared that appellee knew appellant had violated the stipulation at the time it paid 
the bank the part of the loss it was entitled to claim by the terms of the policy, and 
we think it therefore must be said, in view of the authorities, that such payment 
operated as a waiver by appellee of its right to complain of such violation. 14 
Re 3° 11992 -S2: C.J. 43833 86: Co 933538 ene Briefs on Insurance, 2744; 
Ins. Co. v. Polemanakos (Tex. Com. App.) 207 S. 922; Ins. Co. v. Lehman; 
132: Ala. 640, 32 So..733; Ins. Co. v. McAdoo (Tenn. ch App.) 57 S. W. 409. 

Appellee’s insistence that such a result did not follow, based on the provision 
in the Act February 19, 1919 (Gen. Laws, p. 20; article 4875a, Vernon’s. Statutes 
Supp. 1922), that, “the interest of a mortgagee or trustee under any fire insurance 
contract hereafter issued covering any property situated in this state shall not be in- 
validated by any act or neglect of the mortgagor or owner of said described property 
or the happening of any condition beyond his control, and any stipulation in any 
contract in conflict herewith shall be null and void,” cannot be sustained, The 
provision, it will be noted, applies to fire insurance contracts only. While the policy 
sued upon was that kind of a contract, it also was a contract for indemnity against 
loss of the car by theft. The loss not having been by fire, but by theft, the policy 
should be treated, for the purposes of appellant’s suit, as one insuring against theft 
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alone. Indemnity Co. v. Duncan (Tex. Civ. App.) 254 S. W. 233; Liability Co. v. 
White (Tex. Civ. App.) 177 S. W. 162. 

[3] Nor can the contention that the payment did not operate as a waiver 
as claimed by ee, a it was not made to him but to the bank, be sustained. 
Gardner v. Ins. Co., 125 Ky. 464, 101 S. W. 908. With reference to a like contention 
made in the case cited the court said: 

“The legal effect of such a provision (that the loss should be paid to a mortgagee 
as his interest appeared) would be to make the mortgagee the agent of the insured 
to receive the payment of the insurance money due under the policy to the extent 
that he (the mortgagee is interested in the property destroyed.” 

In that view the payment by appellee to the bank in legal effect was a payment 
to appellant; and there is no doubt, as shown by authorities we have cited, if the 
payment had been to him it would have operated as a waiver. 

[4] On the record before us we think the judgment should have been in ap- 
pellant’s favor for the $330.30 sued for as the part unpaid of the loss due to the 
theft of the car, but we think the conclusion of the trial court that appellant was not 
entitled to recover the statutory damages and attorney’s fees he sued for was correct. 
The statute invoked (article 4746, Vernon’s Sayles’ Ann. Civ. St. 1914) by its terms 
applies only when a “life insurance company, or accident insurance company, or life 
and accident, health and accident, or life, health and accident company,” fails within 
the time specified therein to pay a loss for which it is liable. Liability Co. v. White 
(Tex. Civ. App.) 177 S. W. 162. 

he judgment will be reversed, and judgment will be here rendered in ap- 
pellant’s favor for $330.30 and interest thereon from December 2, 1922. 
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SURETY 


OCEAN ACCIDENT & GUARANTEE CORPORATION, Limrtep, v. OLD NAT. 
BANK. (No. 4131.) 
(Circuit Court of Appeals, Sixth Circuit. April 10, 1925.) 
4 Federal Reporter (2d) 753. 

1. INSURANCE—INDEMNITY BOND, INSURING BANK AGAINST LOSS 
BY THEFT OF CERTAIN DESIGNATED PROPERTY AND “OTHER 
SIMILAR SECURITIES” HELD APPLICABLE TO BILLS OF LADING. 
Indemnity bond, insuring bank against loss by theft of “money, currency, bullion, 

bonds, debentures, scrip, certificates, warrants, transfers, coupons, bills of exchange, 

promissory notes, checks, or other similar securities,” held applicable to bills of lading ; 
such bills of lading, being “other similar securities” within the bond. 
(For other cases, see Insurance, Dec. Dig. § 163[%4].) 

2. INSURANCE—INDEMNITY BOND CONSTRUED MOST STRONGLY 
AGAINST INSURER. 

_ Indemnity bond insuring against theft will be construed most strongly against 

insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—INDEMNITY POLICY HELD TO INCLUDE LOSS BY 
VOLUNTARY PAYMENT WITHOUT ADJUDICATION OF LIABILITY 
OF VALUE OF BILLS OF LADING STOLEN. 

Indemnity bond, insuring bank against loss by theft of certificates, bills of ex- 
change, notes, checks, “or other similar securities, * * * for which it [bank] is legally 
liable,” held to include loss sustained by voluntary payment to owners of bills of lad- 
ing stolen from bank without adjudication of its liability. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


4. INSURANCE—SUBSTITUTION OF FICTITIOUS BILLS OF LADING 
FOR GENUINE BILLS ATTACHED TO DRAFTS DURING INSPEC- 
TION BY DRAWEE’S BOOKKEEPER HELD “THEFT,” WITHIN IN- 
DEMNITY BOND. 

Loss sustained by bank, when collector presented bills of lading with drafts 
attached to drawee’s bookkeeper, who without collector’s knowledge detached bills 
during inspection thereof, and attached fictitious bills, held loss by “theft,” within 
ew, bond, where felonious intent existed when documents were handed to book- 

eeper. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


5. INSURANCE—LOSS THROUGH THEFT OF BILLS OF LADING HELD 
SUSTAINED WHILE BILLS OF LADING WERE “IN TRANSIT.” 
Loss sustained by bank when collector presented bills of lading with drafts 

attached to drawee’s bookkeeper, who without collector’s knowledge detached bills 

during inspection thereof, and attached fictitious bills, held due to theft of bills while 

“in transit,” within indemnity bond. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


6. INSURANCE—CONVICTION OF DRAWEE FOR FORGERY OF BILLS 
OF LADING SUBSTITUTED FOR GENUINE BILLS ATTACHED TO 
DRAFTS HELD NOT CONCLUSIVE THAT BANK’S LOSS WAS 
EFFECTED BY MEANS OF FORGERY. 

Where drawee’s bookkeeper, to whom bank’s collector presented bills of lading 
with drafts attached for inspection, detached genuine bills of lading and attached 
forged bills, loss was not effected through forgery, within provision excepting such 
loss, and drawee’s conviction for forgery was not conclusive that it was. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


7. INSURANCE—BILLS OF LADING, HANDED BY BANK COLLECTOR 
TO DRAWEE OF ATTACHED DRAFTS FOR INSPECTION, WERE 
NOT DELIVERED TO BOOKKEEPER, WITHIN PROVISION OF IN- 
DEMNITY BOND. 

Where drawee’s bookkeeper, to whom bank’s collector handed bills of lading with 
drafts attached for inspection, detached genuine bills, and substituted fictitious ones, 
the loss was not within provision of indemnity bond exempting insurer from liability 
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in case of theft by one to whom employee delivered property, since bills of lading, 
though actually in the hands of the bookkeeper, were not out of collector’s possession. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


In Error to the District Court of the United States for the Western District of 
Michigan; Clarence W. Sessions, Judge. 

Suit by the Old National Bank against the Ocean Accident & Guarantee Corpora- 
tion, Limited. Judgment for plaintiff, and defendant brings error. Affirmed. 

Stuart E. Knappen, of Grand Rapids, Mich. (Knappen, Uhl & Bryant, of Grand 
Rapids, Mich., on the brief), for plaintiff in error. 

Edgar H. Johnson of Grand Rapids, Mich. (Travis, Merrick, Warner & John- 
son, of Grand Rapids, Mich., on the brief), for defendant in error. 

Before Denison Donahue, and Moorman, Circuit Judges. 

MoorMAN, Circuit Judge. The Old National Bank of Grand Rapids, Mich., de- 
fendant in error, brought this suit against the Ocean Accident & Guarantee Corpora- 
tion, of London, England, plaintiff in error, to recover under an indemnity bond issued 
December 31, 1920, and renewed December 31, 1921, with an amendment in form of 
rider the value of 64 bills of lading which the bank had received, with attached drafts 
for collection, and which it had lost through the acts of W. L. Wellman Company. 
The case was tried before the court, and judgment rendered for the bank in the sum of 
$72,596.86, with interest at 5 per cent. per annum from March 9, 1922. $10,975.34 
of this loss occurred in December, 1921. 

The facts in the case are simple. E. L. Wellman Company was engaged in the 
grain business in Grand Rapids, and the Old National Bank for some time prior to the 
matters complained of had received daily an average of 8 or 10 drafts, with attached 
bills of lading, on the Wellman Company. Some of them were paid on presentation ; 
others were not. From the beginning of the period in which this loss occurred there 
was an accumulation of drafts that had been presented and not paid. When the 
drafts were received by the bank, its custom was to fold the bill of lading with the 
face inside, and pin it to the draft. The accumulated drafts were kept in a package 
between cardboards. The new drafts, as they came in, were placed on the outside of 
the cardboards, with a rubber band around all of them. 

Carlton Blomley, the collector for the bank, daily took this package to the Well- 
man Company to present the drafts for payment. They were presented to Arthur 
Drueke, the bookkeeper and cashier of the company, in the front office of the suite 
of rooms occupied by that company. In this room there were two high desks and 
the telephone switchboard. The bookkeeper was usually behind his desk, and, upon 
presentation by the collector, would sometimes say, “Let me look at them,” and take 
the package, go over the drafts and-bills of lading, and, for the ostensible purpose 
of checking the bills with invoices in another room would take some of the drafts 
and bills out of the room. He would then bring them back, and, if he did not want 
to pay any of the drafts, would say, “I don’t want any to-day,” or “Hold them,” 
handing the package to the collector; if he wanted to pay any of them, he would do 
it, keep the corresponding bills of lading, and hand the others to the collector, to be 
returned to the bank. 

Blomley did not know just how many of the drafts and bills, or whether all of 
them, were taken out of the room on any particular occasion. He usually sat in a 
chair below the desk near the switchboard, and was not in position to see what 
Drueke did. Either while Drueke had the drafts and bills in the next room, or after 
he had returned to his desk, he detached the bills he wanted, and in their stead 
attached to the drafts regular forms of the same color, folded face inside, partially 
or completely filled out as the true bills. All unaccepted drafts having been returned to 
the collector, and the forms attached to them being exteriorly identical in appearance 
with the true bills, he, as well as the collecting teller of the bank, assumed that the 
fictitious bills were genuine. 

To avoid detection the Wellman Company paid the drafts with the fictitious bills 
of lading attached when tracers for those drafts were received by the bank. Funds 
to make these payments were procured by abstracting other bills, effecting delivery of 
the cars, reselling them, and depositing the proceeds of those sales to the company’s 
account. In this way the fraudulent practice was concealed for more than a year. 
Hence, the accumulation of fictitious bills in December of 1921. After discovery of 
these frauds, the Old National Bank paid to the owners of the original bills of lading 
the value thereof, without adjudication of liability. 
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This action is to recover the amounts so paid, with interest. It is the contention 
of the bank that the loss is covered by the following language in the policy: 

“The underwriter [the defendant] hereby undertakes and agrees to indemnity the 
insured and hold it harmless from and against any loss, to an amount not exceeding 
one hundred thousand and 00/100 ($100,000) dollars, of money, currency, bullion, 
bonds, debentures, scrip, certificates, warrants, transfers, coupons, bills of exchange, 
promissory notes, checks, or other similar securities, hereinafter referred to as prop- 
erty, in which the insured has a pecuniary interest, or for which it is legally liable, 
sustained by the insured subsequent to noon of the date hereof, and while this bond 
is in force, and discovered by the insured subsequent to noon of, the date thereof and 
prior to the expiration of 12 months after the termination of this bond as provided 
in condition II.” 

“(C) Through robbery, hold-up, or theft, by any person whomsoever, while the 
property is in transit within 20 miles of any of the offices covered hereunder and in 
the custody of any of the employees, or through negligence on the part of any of the 
employees having custody of the property while in transit as aforesaid.” 

Liability under this provision is denied by the insurance company on various 
grounds hereafter to be noted; and it further relies upon clauses 2 (a) and 2 (f) of 
the policy, the latter being in the rider of December 31, 1921, which, it contends, 
specifically exclude liability. 

[1] It is the first contention of the insurance company that bills of lading are 
not included in the indemnity given. In this particular the bond undertakes to hold the 
insured harmless from and against loss of several denominated kinds of property or 
other similar securities. Bills of lading are not mentioned, and cannot, in our opin- 
ion, be imported into the specific designations. But the general words, “other similar 
securities,’ were manifestly intended to mean something in addition to the specific 
words; i. e., other property, differing in name and some of its features from that 
described—as, for example, warrants differ from coupons—but possessing the same 
general characteristics as some of the securities mentioned. A bill of lading, in many 
of its essential characteristics, is similar to the other securities specifically mentioned, 
and for that reason the court below held, and we think rightly, that it was included 
in the general words. 

[2, 3] Another contention of the company is that the bank has not sustained a 
recoverable loss, because it voluntarily paid to the owners of the bills of lading the 
value thereof, without an adjudication of its liability—such an adjudication being, as 
is contends, a prerequisite to the bank’s right to recover on the policy. Disregarding 
the provision which imposes liability for loss of property “in which the insured has 
a pecuniary interest,” the pertinency of which we do not decide, the question turns on 
the clause “for which it is legally liable,” qualifying, as we construe it, the property 
described. The clause obviously refers to property of others in the custody of the 
bank. Interpreting this clause more strongly against the insurer, as authorized in 
Liverpool & London & Globe Insurance Co. v. Kearney, 180 U. S. 132, 21 S. Ct. 326, 
45 L. Ed. 460, and considering it in conjunction with the requirements of the policy as 
to giving notice, making proofs of loss within 90 days, and bringing suit within one 
year, compliance with which was necessary to protect the indemnity, it seems certain 
that the words refer to a condition in which the insured would be subjected to claims 
or demands and out of which a legal liability might arise, and not to an adjudged 
4% r Home Insurance Co. v. Peoria & Pekin Union Ry. Co., 178 Ill. 64, 52 

The efficacy of the bond as determined by the means effecting the loss depends on 
clause (C). Excluding, as immediately unimportant, any contingent theory of negli- 
gence on the part of the bank’s employee having custody of the property, the loss, 
according to this clause, must have occurred “through robbery, hold-up, or theft.” 
The first two terms being inapplicable to the facts disclosed in evidence, the liability, 
if it exists, is reduced to the hypothesis of “theft” while the property was “in transit 
within 20 miles of any of the offices,” etc. 

[4] Was Drueke’s taking of the bills theft or embezzlement? It is argued that 
it was not theft, but embezzlement, since theft is the fraudulent taking and involves 
unlawful acquisition, whereas embezzlement is the fraudulent conversion after posses- 
sion has been lawfully acquired. This legal distinction, as stated, is uniformly recog- 
nized in the authorities. But we are unable to concur in the view that there was not 
a fraudulent taking, for the evidence shows a felonious intent on the part of Drueke, 
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at the time the bills were handed to him, to convert them, or such of them as he 
wanted, to his own use. The consummation of this purpose was larceny. Common- 
wealth v. O’Malley, 97 Mass. 584; Finkelstein v. State, 105 Ga. 617, 31 S. E. 589; 
Morton v. Commonwealth, 150 Ky. 231, 166 S. W. 974, 52 L. R. A. (N. S.) 1222, 
and authorities cited. 

[5] Co-ordinately important with the question just disposed of is the one of 
whether the bills were in transit. We think they were. It is true they were placed 
in Drueke’s hand to enable him to examine them and determine whether he would 
pay the drafts; but a delivery was not effected, and was not to be effected unless and 
until. the drafts were paid. It was the duty of Blomley to present the drafts for 
payment and give the Wellman Company an opportunity to determine whether it 
would pay them. This could not be satisfactorily done without permitting a compari- 
son of the bills with the invoices. Blomley did not part with the possession of the 
bills; he merely presented the drafts for acceptance, and both he and Drueke under- 
stood that, unless accepted and paid, they with the attached bills were to be returned 
to the bank. There was not,. in these circumstances, a diversion of the transit in 
regular course. 

6] E. L. Wellman was convicted of forging and counterfeiting bills of lading 
that were substituted for some of those taken by Drueke. Wellman v. United States 
(C. C. A.) 297 F. 925. From that fact it is argued that the affirmative defense based 
on condition 2(a) of the bond, excluding liability if the loss directly or indirectly 
was effected by means of forgery, was conclusively established. We do not think 
the decision in the criminal case decisive of, or even pertinent to, the question here. 
It did not purport to decide directly or inferentially by what means the loss was 
effected. The evidence in this case shows that it resulted solely from the taking of 
the. bills. The substitution of forms of bills, partially or completely filled out like 
the originals, was to prevent discovery of the theft. The substitutions did conceal 
the theft, but the forgeries on the forms, which were never seen by any agent or 
employee of the bank, not only did not cause the loss, but did not even assist in con- 
— the theft. Accordingly the loss was neither directly nor indirectly effected 
by them. 

{7] Nor do we regard as applicable condition 2 (f) added by the rider to the 
policy of December 31, 1921, to the effect that liability would not attach to loss 
through larceny or theft “committed by any person to whom any employee shall have 
otherwise than through dishonesty delivered the property or extended credit,” be- 
cause, as observed in our discussion of the analgous question raised by the terms “in 
transit,” Blomley never divested himself of the possession of the bills. They were 
handed to Drueke to permit him to examine them, check them with the invoices, and 
decide whether he wanted delivery affected upon the payment of the drafts. But they 
were not out of the possession of Blomley, though actually in the hands of Drueke. 
To hold that the clause is not ‘controlling under the facts in this case, it is not meces- * 
sary to define “delivery” as a transfer of title, for Blomley transferred neither the 
title nor the possession. 

The judgment is affirmed. 


COHEN v. MARYLAND CASUALTY CO. OF BALTIMORE, MD. 
(District Court, E. D. South Carolina. March 19, 1925.) 
4 Federal Reporter (2d) 564 
1. COURTS—JURISDICTION OF FEDERAL COURTS; DIVERSITY OF 
CITIZENSHIP. 

A federal court cannot entertain a suit, in which its jurisdiction depends on diversity 
of citizenship, if the joinder of an indispensable party, not joined, would place citizens 
of same state on opposite sides. 

(For other cases, see Courts, Dec. Dig. § 310). 


2. SHERIFFS AND CONSTABLES—SUIT ON JOINT AND SEVERAL 


BOND MAY BE MAINTAINED AGAINST ALL OR ANY ONE OF THE 
OBLIGORS. 


_ Under Civ. Code S. C. 1922, §§ 736, 2027, requiring a sheriff to give a bond which 
binds the parties and “each and every of us,” such bond is joint and several, and to a 
suit against either principal or surety the other is not an indispensable party. 

(For other cases, see Sheriffs and Constables, Dec. Dig. § 166.) 
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3. COURTS—NONJOINDER OF NONRESIDENT PARTIES DOES NOT 

DEPRIVE FEDERAL COURT OF JURISDICTION. 

Under Judicial Code, § 50 (Comp. St. § 1032), the nonjoinder of defendants who 
are not inhabitants of nor found within the district does not deprive a federal court 
of jurisdiction. 

(For other cases, see Courts, Dec. Dig. § 310). 


4. COURTS—JURISDICTION OF FEDERAL COURT CANNOT BE OUSTED 
BY EXTRANEOUS AGREEMENT BETWEEN DEFENDANT AND AN- 
OTHER. 

Where jurisdiction of a federal court has attached in an action against the surety 
on a bond for a misfeasance of the principal, who is a citizen of the same state as 
plaintiff, it cannot be divested by a provision of the bond requiring the principal to 
indemnify the surety against such liability, and notice to him to appear and defend, 
on the theory that, since he will be bound by any judgment rendered, he is an indis- 
pensable party. 

(For other cases, see Courts, Dec. Dig. § 278). 

5. COURTS—FEDERAL COURTS; JURISDICTION ONCE ATTACHED 
CANNOT BE DIVESTED BY EXTRANEOUS MATTERS. 

It is the general rule that, when the jurisdiction of a federal court has once 
attached, it is not subject to be divested by subsequent events or extraneous matters. 

(For other cases, see Courts, Dec. Dig. § 278.) 

6. COURTS—ADMISSION OF INDEMNITOR TO DEFEND CANNOT 
DIVEST JURISDICTION ONCE ATTACHED. 

Where an indemnitor is notified of a suit against the indemnitee and requested 
to defend, he is entitled to be admitted as a defendant; but where the suit is ma 
federal court, which has already acquired jurisdiction the fact that he is a citizen 
of the same state as plaintiff will not divest such jurisdiction, but the proceeding is 
incidental and auxiliary to it. 

(For other cases, see Courts, Dec. Dig. § 278.) 


At Law. Action by M. A. Cohen against the Maryland Casualty Company of 
Baltimore, Md. On motion by defendant to dismiss for want of jurisdiction, and 
petition by Fred E. Quinn to be made party defendant. Motion to dismiss denied, 
and petition of Quinn granted. 

Wolfe & Berry, of Orangeburg, S. C., for plaintiff. 

R. B. Herbert, of Columbia, S. C., for defendant on motion to dismiss. 

Marion & Finley, of York, S. C., for petitioner on motion to. intervene. 

Ernest F. Cocuran, District Judge. The plaintiff, a citizen of South Carolina, 
residing in the Eastern district of South Carolina, has brought this suit against the 
Maryland Casualty Company alone as defendant. The Casualty Company is a citizen 
of Maryland, but maintains offices and transacts business in both the Eastern and 
Western districts of South Carolina. The complaint alleges in substance that the 
Casualty Company became surety on the official bond of one Fred. E. Quinn, as sheriff 
of York county, and that Quinn, acting as sheriff, unlawfully assaulted the plaintiff 
and wounded him, and thereby Quinn’s official bond was breached, and the Casualty 
Company made liable for the damages. The sheriff is a citizen of South Carolina, 
but resides in the county of York, in the Western district. In the application made 
by the sheriff for the execution of the bond on the part of the Casualty Company, 
there was an agreement that the sheriff would indemnify the Casualty Company against 
all damages it might sustain in consequence of having executed the bond. 

After this suit was instituted, the Casualty Company notified the sheriff of the 
suit and demanded that he appear and defend and save it harmless in pursuance of 
his contract of indemnity. The Casualty Company has made a motion to dismiss the 
case, on the ground that the sheriff is an indispensable party to the suit, and, both 
the plaintiff and the sheriff being citizens of South Carolina, this court would have 
no jurisdiction. The sheriff has presented a petition asking to be allowed to be made 
a party defendant, with the right to set up any defense that he may have. The 
sheriff and the Casualty Company both contend that the sheriff should be made a 
party, and that then the jurisdiction of the court would be ousted for the reasons 
stated. 


[1] There can be no doubt of the rule in the federal courts that, if the issue 





Surety] Cohen v. Maryland Casualty Co. of Baltimore, Md. 431 


arises that parties who are indispensable have not been made, or it should appear 
during the trial, the court would either dismiss the case or hold it until they are made 
parties, and if to make them parties would destroy the diversity of citizenship, and 
thereby oust the jurisdiction of the court, then the court cannot entertain jurisdiction 
of that case, and should dismiss at once. Barney v. Baltimore, 6 Wall. 280, 18 L. Ed. 
825; Shields v. Barrow, 17 How. 142, 15 L. Ed. 161; Simkins, Fed. Prac. 495, and 
cases cited. 

The precise question in this case is whether the sheriff is an indispensable party. 
The question is a novel one, and the parties concede that there is no case directly in 
point. There are certain general principles, however, governing the jurisdiction of 
federal courts, which enable me to reach a satisfactory conclusion. 

[2] The statutes of South Carolina require the sheriff to execute a bond and 
prescribe the form. Sections 736 and 2027, vol. 3, Code of Laws of South Carolina 
1922. In the form prescribed in the statute are the following words: “To the pay- 
ment of which, well and truly to be made, we bind ourselves, and each and every 
of us.’ It is conceded that the bond in the instant case conforms to the form pre- 
scribed by the statute. The bond, therefore, is a joint and several bond, and an 
action thereon is a joint and several action. 

The South Carolina Code of Civil Procedure provides: “Persons severally liable 
upon the same obligation or instrument, including the parties to bills of exchange and 
promissory notes may all, or any of them, be included in the same action, at the 
option of the plaintiff.” Section 363, Code Civil Procedure of South Carolina 1922. 

Where the liability on a bond is joint and several, all who are liable may be joined, 
or one or more or any number less than all may be sued, at the option of the plaintiff. 
An action may be maintained against the sureties, or one or more of them without, 
joining the principal, or against the principal alone, as well as against the principal in 
conjunction with any of the sureties, at arbitrary selection. Hatfield v. Kennedy, 1 
Bay (S. C.) 501; State v. eae 19 S. C. 62, 65; State v. Fidelity & Deposit Co., 
114 wane a) 516, 104 S. E. 182; 15 En. Pl. & Pr. 116; 9 C. J. 91; 29 Cyc. 1464; 
4R. ‘ 

[3] In an action on a joint contract, one of the several joint contractors is not an 
indispensable party defendant in such suit, and under section 50 of the Judicial Code 
(Comp. St. § 1032) this court may proceed against one of such joint contractors, 
where the other is not an inhabitant of this district. Camp v. Gress, 250 U. S. 308, 
316, 39 S. Ct. 478, 63 L. Ed. 997; Clearwater v. Meredith, 21 How. 489, 16 L. Ed. 201. 

[4] From these principles there can be no doubt that the plaintiff was entitled to 
sue the Casualty Company alone in this district, and this court would have jurisdic- 
tion. The Casualty Company and the sheriff concede that such is the law, but their 
contention is that, although ordinarily the suit may be maintained against ‘the surety 
alone on a sheriff’s official bond, when it is made to appear to the court, as has been 
done in this case, that the surety has indemnity from the sheriff, and has given him 
notice to appear and defend the suit, the sheriff then becomes liable upon any judgment 
which may be rendered in the suit and is therefore an indispensable party. For the 
purposes of the decision on this motion it may be conceded that, if a party is obliged 
to defend against the action of another against whom he has a remedy over, and de- 
fends solely and exclusively the action of such other party, and is compelled to de- 
fend no misfeasance of his own, he may notify such party of the pendency of the suit 
and may call upon him to defend it, and if he fails to defend it, then he is liable not 
only for the amount of damages recovered, but for all reasonable and necessary ex- 
penses incurred in such defense, and a judgment rendered against the party second- 
arily liable, the two not being in pari delicto, is conclusive on the one primarily re- 
sponsible. 31 C. J. 452, 460, 461; Westfield v. Mayo, 122 Mass. 100, 23 Am. Rep. 292; 
Sweet v. Atkinson, 191 Iowa, 645, 182 N. W. 793. 

From the premises contained in the foregoing concession, the argument is made 
that, since the sheriff after notice will be bound by the judgment rendered, he is there- 
fore an indispensable party, and consequently the jurisdiction would be ousted, and 
upon this point, as I have stated, counsel on both sides concede that there is no case 
directly in point. If such a doctrine be established, the effect upon the jurisdiction 
of:the federal courts would be far-reaching, and the constitutional right to invoke 
their jurisdiction on the ground of diversity of citizenship would be seriously im- 
paired. It needs but little reflection to reach the conclusion that there are numerous 
cases in which the doctrine could be invoked to utterly defeat the jurisdiction. For 
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example, a citizen of one state may sue a citizen of another state to recover posses- 
sion of land, and the defendant could vouch his grantor under his warranty, and if 
the grantor should be a citizen of the same state as the plaintiff, the jurisdiction 
would be ousted, and the plaintiff’s right to sue in the federal court defeated. 

A citizen of one state, traveling through another, may have an automobile col- 
lision, and sue for his damages in the federal court. The defendant may have indem- 
nity insurance from a corporation chartered by the state of which plaintiff is a citizen, 
and if the theory of the law contended for by the Casualty Company in the case at 
bar is correct, the defendant may compel the plaintiff to abandon his suit in the 
federal court and sue in the state court. Every contractor, every tort-feasor, indeed, 
every person subject to any kind of liability, if he has indemnity (either by express 
contract or by operation of law), could call in his indemnitor, and, if such indem- 
nitor is a citizen of the same state as the plaintiff, the plaintiff must abandon his 
constitutional right to litigate in the federal courts and seek his remedy elsewhere. 
Instances where the doctrine might be invoked for such purpose might be multiplied. 

[5] In view of the rapid growth of indemnity insurance in the last few years, it 
cannot be said that cases of this sort will be so few as to make the doctrine of no 
practical importance, nor can the picture of the danger of a serious impairment of 
the right. to invoke the jurisdiction of federal courts as a consequence of the ‘adop- 
tion of such a doctrine be said to be a fanciful one. It is, as counsel concede, a 
new doctrine, and I do not think it should be lightly adopted. I could not accede 
to it, unless there were an authoritative decision upon the point, or unless established 
legal principles logically led to such a conclusion. No authoritative decision has been 
cited and I do not think established legal principles lead to the conclusion contended 
for; but, on the contrary, I think the principles governing the jurisdiction of the 
federal courts as laid down by the Supreme Court of the United States lead to the 
contrary conclusion. The plainiff has brought his case where he had a right to bring 
it. The jurisdiction of this court has attached. Having once attached, I do not think 
the jurisdiction can be ousted by the extraneous agreement for indemnity between 
the Casuaky Company and the sheriff. The general rule is that, when the jurisdiction 
of the federal court has once attached, it is not subject to be divested by subsequent 
events or extraneous matters. Clarke v. Mathewson, 12 Pet. 171, 9 L. Ed. 1041; 
Phelps v. Oaks, 117 U. S. 236, 6 S. Ct. 714, 29 L. Ed. 888; Hardenbergh v. Ray, 151 
U. S. 112, 118, 14 S. Ct. 305, 38 L.. Ed. 93; Porto Rico v. Ramos, 232 U. S. 627, 632, 
34 S. Ct. 461, 58 L. Ed. 763; Rose’s Federal Procedure (2d Ed.) § 264; Simkins, 
Federal Practice, 498. See, also, Dyett v. Hyman, 129 N. Y, 351, 29 N. E. 261, 26 
Am. St. Rep. 533. 

I hold, therefore, that the fact that the Casualty Company has indemnity from 
the sheriff, and has notified him to appear anid defend the suit, does not deprive this 
court of jurisdiction, even though the sheriff and plaintiff are citizens of the same 
state, and even though it be conceded that the effect of such notice is to make any 
judgment rendered in the cause conclusive against the sheriff in favor of the Cas- 
ualty Company; but upon this last proposition no final ruling is necessary, as such 
result is assumed simply for the purposes of this motion. 

{6] This brings us to a consideration of whether the petition of the sheriff to be 
made a party defendant should be granted. It is a general rule that, where an indem- 
nitor is notified of a suit against the indemnitee and requested to defend the action, 
he is entitled at his own expense and charges fully to defend such suit, and to con- 
duct in good faith the whole litigation from beginning to end, and he should be 
accorded all reasonable opportunity and the full right to submit any legal defenses, 
to controvert by proper pleadings the claim sued on, to reserve exceptions to any 
alleged erroneous ruling of the trial court, and to prosecute an appeal from any ad- 
verse judgment or decree. 31 C. J. 472. 

The sheriff's interest in the event of the action is such that I think he should be 
allowed to appear and be made a party defendant, and to defend the suit; but this will 
not oust the jurisdiction of the court. Phelps v. Oaks, supra; Hardenbergh v. Ray, 
supra; Porto Rico v. Ramos, supra; Simkins, Federal Practice, 498; Rose’s Federal 
Procedure (2d Ed) § 264. 

Phelps v. Oaks, supra, was an action against a tenant for the possession of land. 
The tenant was a citizen of Missouri. The plaintiffs were citizens of Pennsylvania, 
and the landlord was also a citizen of Pennsylvania. The landlord was allowed to 
be made a party to the cause: The Supreme Court held that the ‘federal court still 
retained jurisdiction. In that case the court said: 
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“Tt was quite proper, therefore, for the Circuit Court to admit the landlord as a 
party, for the purpose of defending his tenant’s possession, and through that his own 
title; and to this end he might not only be permitted to appear as a party to the 
record and codefendant, but to control the defense as dominus litis, raising and con- 
ducting such issues as his own rights and interests might dictate. And this need 
not arrest or interfere with the jurisdiction of the court, already established by the 
plaintiffs against the tenant in possession. For such proceedings should be treated 
as incidental to the jurisdiction thus acquired, and auxiliary to it, as in like cases, in 
equity, one interested in the subject-matter, though a stranger to the litigation, may 
be allowed to intervene pro interesse suo. Krippendorf v. Hyde, 110 U. S. 276.” 

In Hardenbergh v. Ray, supra, an ejectment was brought against certain citizens of 
Oregon, who were in possession of the demanded premises as tenants of the heirs of 
Mrs. Ellen Ray. Her heirs came in and on their own motion were substituted as de- 
fendants in place of their tenants, and one of them, Sarah A. Ray, was a citizen of 
the same state, New York, as the plaintiff. It was nevertheless held that the federal 
court still retained jurisdiction. In that case the Supreme Court said: 

“This objection to the jurisdiction of the court is without merit, and was properly 
overruled by the lower court. When the original suit was brought against Sliter, 
Miller, and West, the persons in possession, the court acquired jurisdiction of the 
controversy, and no subsequent change of the parties could affect that jurisdiction. 
This is well settled by the authorities. Mullen v. Torrance, 9 Wheat. 537; Dunn v. 
Clarke, 8 Pet. 1; Clarke v. Mathewson, 12 Pet. 164; Whyte v. Gibbes, 20 How. 541; 
Phelps v. Oaks, 117 U. S. 236, 240. In this last case it was held that in ejectment 
against tenants in possession of real estate, whose landlord is a citizen of another 
state, the plaintiff has a real and substantial controversy with the defendant, within 
the meaning of the act for the removal of causes from state courts, which continues 
after the landlord is substituted and becomes a party for the purpose of protecting 
his own interests. The rule announced in this case clearly settles, in a case like the 
present, that, where the jurisdiction of the court has completely attached against the 
tenant in possession, the substitution of the landlord as a defendant for such tenant 
will in no way affect or defeat the jurisdiction of the court.” 

If allowing a landlord to defend along with his tenant and to become the dominus 
litis, as in Phelps v. Oaks, and the actual substitution of the landlord for the tenant, 
as in Hardenbergh v. Ray, will not oust the jurisdiction of the court, because some 
one or more of the new parties are citizens of the same state with the plaintiff, it is 
difficult to see how allowing the sheriff in this case to be made a party, simply to 
defend his own interest, could possibly oust the jurisdiction which has attached, even 
though he and plaintiff are citizens of the same state. It is not necessary to decide 
whether the court would allow him to be made such a party, if the effect would have 
been to oust the jurisdiction. 

For the foregoing reasons, the sheriff will be allowed to intervene and be made 
a party defendant in the cause, and the motion of the Casualty Company and of the 
sheriff to dismiss for want of jurisdiction will be refused, and proper orders will be 
entered accordingly. 


STATE, ror Use or GWYNS ie __ CO., v. NATIONAL SURETY 
. (No. 46.) 
(Court of Appeals of Maryland. April 17, 1925.) 
128 Atlantic Reporter 916. 

HIGHWAYS—CLAIM FOR RENT, DEPRECIATION, AND REDELIVERY 
OF STEAM SHOVEL NOT CLAIM FOR “LABOR OR MATERIAL” 
WITHIN ROAD CONTRACTOR’S BOND. 

Claim for rental, depreciation, and cost of redelivery of steam shovel let to sub- 
contractors is not for labor or material used in construction of road, within principal 
gontractor’s bond under Code, art. 91, § 36, though proportion of premium thereon 
was charged by contractor to subcontractors. 


(For other cases, see Highways, Dec. Dig. § 113[5].) 

Appeal from Baltimore City Court; Robert F. Stanton, Judge. 

“To be officially reported.” 

Action by the State of Maryland, for the Use of the Gwyns Falls Quarry Com- 


pany, against the National Surety Company. From an adverse judgment, plaintiff 
appeals. Affirmed. 
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Argued before Bond, C.J., and Urner, Adkins, Offutt, Digges, Parke, and 
Walsh, JJ. 

a W. Lake and Victor Wilson, both of Baltimore, for appellant. 

Joseph France, of Baltimore (Venable, Baetjer & Howard, of Baltimore, on the 
brief), for appellee. 

Urner, J. A firm of subcontractors, employed for excavation work in the con- 
struction of a state highway, used for that purpose a steam shovel which the firm had 
leased from the appellant, and in this suit by the latter, on the principal contractor’s 
statutory bond, the question is whether the appellee as surety on the bond is liable 
to the appellant for the rent which the subcontractors agreed but failed to pay for 
the use of the steam shovel, and whether the surety is liable also for claims on 
account of the deterioration of the machine, during the period of its operation on 
the highway, and for the cost of its reconveyance to the point of its delivery under 
the lease. The decision of the lower court was that the suit could not be maintained. 

The contractor’s bond, which the appellee executed as surety, includes a condition 
that the contractor shall “pay all and every person furnishing material or performing 
labor in and about the construction of said roadway, all and every sum or sums of 
money due him, them or any of them for such labor and materials for which the 
contractor is liable.” This condition was incorporated in the bond in pursuance of 
the Code provision (article 91, § 36) that the bond required to be given by a success- 
ful bidder for state road construction work should not be accepted unless the obligors 
should “bind themselves therein to the payment of all just debts for labor and 
materials incurred by the bidder in the construction and improvement of the road 
contracted for.” 

As compensation for the excavation work which they agreed to do, the sub- 
contractors were to be paid a certain price per cubic yard. The contractor made 
weekly payments to the subcontractors on that basis, and claims to have fully paid 
for the work. A proportionate part of the premium on the contractor’s bond was 
charged by him to the subcontractors’ account. It was understood between the con- 
tractor and subcontractors that a steam shovel was to be used for the excavation 
work, but there was no agreement between the contractor and the appellant corpora- 
tion that its steam shovel was to be used. It had in fact been leased to the subcon- 
tractors for uses not connected with the highway to which the bond in question refers. 
During the progress of the road work, which continued about four months, the sub- 
contractors paid the appellant $300 as the stipulated amount of a month’s rent for 
the steam shovel; but the payment was credited on the rental due for the period 
preceding the one with which this suit is concerned. Before the work was finished, 
the appellant offered to sell the steam shovel to the subcontractors and to accept the 
overdue rent as part payment, but this option was not exercised. 

In order to sustain the appellant’s claim in this suit, we should have to hold that 
his charges against the subcontractors, on account of the rental, depreciation, and 
redelivery of the steam shovel, were for labor or material used in the construction 
of the roadway mentioned in the bond. It has been argued that the suit is not main- 
tainable because it is not brought for the recovery of a debt “for which the contractor 
is liable,” or which he “incurred,” within the terms and meaning of the bond and of 
the statute providing for its execution. But upon that theory a claim for labor or 
material unquestionably used in the construction of the road, but procured by a sub- 
contractor, might be denied the security of the bond simply because it had not been 
furnished at the principal contractor’s direct request. The case presented by this 
record does not require a decision upon that point. 

In American Fidelity Co. v, State, 128 Md. 50, 97 A. 12; Southern Md. Bank v. 
National Surety Co., 126 Md. 290, 94 A. 916; American Fidelity Co. v. State, 135 Md. 
326, 109 A. 99; and New Amsterdam Casualty Co. v. State (Md. Oct. Term, 1924) 
128 A. 641, various questions relating to road contractor’s statutory bonds were con- 
sidered, but the decisions in those cases do not reach the point of the present inquiry. 
There have been, however, decisions on analogous questions under the Mechanics’ 
Lien Law of this state. In Basshor v. B. & O. Railroad Co., 65. Md. 99, 3 A. 285, it 
was held that machinery and appliances sold to a contractor, for crushing and 
carrying stone for the building of concrete bridges, were not materials within the 
purview of the provision in the Mechanics’ Lien Law that a lien was obtainable for 
materials furnished “for or about” such construction. “The machinery thus used,” 
the court said, “is the plant of the contractor, and can in no sense be said to be ma- 
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terials furnished or used in building the bridges.” In Gill v. Mullan, 140 Md. 1, 116 A. 
563, it was held that oil and fuel used in the operation of a steam shovel, and its 
depreciation, did not constitute materials for the purposes of the Mechanics’ “Lien 
Law. It is said in 18 R. C. L. 926: 

“As a general rule, one who rents or hires teams, tools or other appliances, to a 
contractor for use in erecting a building or other structure has, under Mechanics’ 
Lien Laws, no lien upon the building or structure for the rent or hire of the teams or 
appliances unless specifically authorized by statute.” 

The case of Basshor v. B. & O. Railroad Co., supra, is cited in support of a 
statement to the same general effect in 27 Cyc. 46 

The steam shovel leased by the appellant in this case was merely an implement 
utilized by the lessees in the work for which they were employed. It formed a part 
of their equipment for the business in which they were regularly engaged. The 
monthly rent accruing to the appellant was payable regardless of the extent to which 
the steam shovel was actually used or of the place where it was operated. The 
appellant’s claim is obviously not for labor performed on the highway, since the 
work in which the leased machine was used on the road was done exclusively by the 
lessee, and we think it also clear that the use and depreciation of the steam shovel, 
and its transportation to the appellant, should not be regarded as materials furnished 
in the construction of the roadway, within the terms of the contractor’s bond and of 
the statute by which it was prescribed. This conclusion finds support in cases cited in 
notes to Standard Boiler Works v. National Surety Co. (Wash.) 43 L. R. A. (N. S.) 
165; Wood, Curtis & Co. v. El Dorado Lumber Co., 16 L. R. A. (N. S.) 585; U.S. 
Rubber Co. v. Washington Eng. Co. (Wash.) L. R. A. 1915F, 951; and in National 
Surety Co. v. United States, 228 F. 577, 143 C. C. A. 99, L. R. A. 1917A, 336; 
Southern Surety Co. v. Municipal Excavator Co., 61 Okl. 215, 160 P. 617, L. R. A. 
1917B, 558. In the case of Multnomah County v. U. S. Fidelity & Guaranty Co., 87 
Or. 204, 170 P. 525, L. R. A. 1918C, 685, which the appellant cited, the bond was 
broader in its terms than the one by which our decision in this case is governed. 

The fact that a proportion of the premoum on the bond was charged to the sub- 
contractors in their account with the principal contractor is not a sufficient reason 
for extending the liability of the bond by enlarging the terms in which it is expressed. 

The case was tried before the court below sitting as a jury, and at the close of 
the trial it was ruled that no evidence legally sufficient to establish any -liability to 
the plaintiff under the bond had been offered. We agree with that conclusion. 

Judgment affirmed, with costs. 


OCEAN ACCIDENT & GUARANTEE CORPORATION v. HOOKER 
ELECTRO-CHEMICAL CO 
(Court of Appeals of New York. March 3, 1925.) 
147 Northeastern Reporter 351. 

1. INSURANCE—INSURER PAYING CLAIMS AGAINST INSURED FOR 
DAMAGES ENTITLED TO BE SUBROGATED TO INSURED’S RIGHTS 
AGAINST WRONGDOER. 

Insurer, who pays claims against insured for damages caused by default or 
wrongdoing of third party, is entitled to be subrogated to assured’s rights against 
such third party. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 


3. INSURANCE—RIGHTS OF INSURER AS SUBROGEE BEYOND CAN- 
CELLATION BY INSURED. 
Insured, as subrogee of insured, acquires rights against third person causing 
loss, which, as between insurer and insured, are beyond power of cancellation and 
destruction by latter. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


4. INSURANCE—INSURER ENTITLED TO ENFORCE ACTION AS SUB- 
ROGEE IN ITS OWN NAME. 


Insurer, as subrogee of insured, is entitled to enforce rights acquired by subro- 
gation by an action in its own name, and without joining insured as a party. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 
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8. INSURANCE—DEFENDANT’S SETTLEMENT REGARDED AS MADE 
SUBJECT TO RIGHTS OF INSURER BY WAY OF SUBROGATION. 


Defendant whose wrongdoing caused claims against insured which insurer paid, 
and who was chargeable with notice of insurer’s rights as subrogee of insured, and 
who made a settlement with insured’s trustee in bankruptcy, to which insurer was 
not a party, must be regarded as having made settlement subject to rights possessed 
by insurer, with implication of consent that rights of two parties should become 
separated even though originally part of an indivisible cause of action. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 


9. INSURANCE—DEFENDANT’S SETTLEMENT WITH _ INSURED’S 
TRUSTEE IN BANKRUPTCY HELD NOT TO DESTROY INSURER’S 
CAUSE OF ACTION AGAINST DEFENDANT. 


Release of defendant by insured’s trustee in bankruptcy from liability for claims 
against insured caused by wrongdoing held not to destroy insurer’s cause of action 
against defendant, where insurer was not a party to settlement, and defendant was 
charged with knowledge that insurer was a subrogee of insured, and had acquired 
a right of action which insured had no right to cancel. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 


10. INSURANCE—INSURER HELD SUBROGATED TO RIGHTS OF 
CLAIMANTS, AND HENCE NOT AFFECTED BY SETTLEMENT BE- 
arr DEFENDANT AND INSURED’S TRUSTEE IN BANK- 

UPricy. 

Where defendant sold insured a chemical manufactured by it, which, because of 
fault in manufacture became explosive, and injured persons purchasing it from 
insured, they had cause of action against defendant, independent of any cause of 
action in insured’s favor which could not be affected by any settlement between . 
defendant and insured’s trustee in bankruptcy, and insurer by paying the claims 
was subrogated to their rights and hence not affected by the settlement. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 


‘11. INSURANCE—ORDINARILY CONTRACT IS ONE OF INDEMNITY. 
Ordinarily contract of insurance is one of indemnity, and if insured does not 
pay anything there is no basis for indemnity. 
(For other cases, see Insurance, Dec. Dig. § 514.) 


12. INSURANCE—INSURER HELD ENTITLED TO RECOVER OF DE- 
FENDANT ONLY ON CLAIMS WHICH IT HAD SATISFIED, 
Insurer, indemnifying insured against claims caused by defendant’s wrongdoing, 

held entitled to recover of defendant only those claims which it had satisfied. 
(For other cases, see Insurance, Dec. Dig. § 606[5].) 


Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by the Ocean Accident & Guarantee Corporation against the Hooker 
Electro-Chemical Company. From an order of the Appellate Division (209 App. 
Div. 845, 206 N. Y. S. 941), affirming an order of Special Term, denying defendant's 
motion for judgment dismissing plaintiff’s complaint, defendant apyeals on certified 
question. Affirmed and certified question answered. 

The following question was certified: 

“Is the release given by the trustee in bankruptcy of S. Wander & Sons Chemical 
Co., Inc., to the defendant herein, a bar, as matter of law, to the cause of action set 
forth in the complaint?” 

Edward E. Franchot, of Niagara Falls, for appellant. 

A. Lee Olmsted, of Syracuse, for respondent. 

Hiscock, C. J. The questions presented upon this appeal arise upon a motion 
made to dismiss the complaint, and founded not only upon that pleading but also 
upon affidavits. All of these questions lead up to the principal one, which has been 
certified to us, whether the plaintiff as insurer and subrogee is barred by a release 
executed by the insured to defendant from recovering of the latter the moneys 
which it paid to indemnify the insured against loss caused by the wrongdoing of 
the defendant. 

It appeared on the motion that a corporation, known on this appeal as the 
Wander Company, engaged in marketing a chemical known as chlorinated lime, made 
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a contract with the defendant to manufacture and supply it with a quantity of this 
product which it then sold to various people. As the result of alleged fault on the 
part of defendant in manufacturing the article, it became explosive and caused in- 
juries to a great many people to whom it was sold by the Wander Company. Plain- 
tiff had issued to the latter company insurance policies, under which it became obligated 
to indemnify it against claims for such damages as these, and in accordance with its 
obligations as insurer it settled a large number of such claims, paynig in the neighbor- 
hood of $40,000 in such settlements, and there are still many other claims which it 
has not settled. Under ordinary circumstances this would give plaintiff, by subroga- 
tion, an undoubted claim against defendant for the amounts so paid. 


But in the meantime the Wander Company itself had brought an action against 
the defendant to recover a large amount of damages claimed to have been suffered 
by reason of the latter’s alleged breach of contract. Soon after bringing this action, 
however, the Wander Company was forced into bankruptcy, and, by proceedings 
duly taken, its trustee was authorized to and did make a compromise of claims 
asserted by it against the defendant in consideration of the payment of a substantial 
sum of money, and a release was given to the defendant, and it is claimed that this 
settlement bars plaintiff’s right of subrogation. Some facts in respect to this settle- 
ment and release are material in the consideration of the question hereafter to be 
had, whether they were confined to the claims asserted in the action brought by the 
Wander Company, or were a general settlement and release of all claims of every 
nature possessed by the Wander Company, whether within or without the scope of 
the action which it had brought as aforesaid. - 

The proceedings leading to the formal release were commenced by a petition in 
bankruptcy proceedings, presented by the trustee of the Wander Company, and this 
petition limited the settlement for the effectuation of which permission was being 
sought to “the suit now pending in favor of the bankrupt against said Hooker Electro- 
Chemical Company,” and which is the suit to which reference has been made, and 
the prayer of the petition asked that an order should issue directing creditors of the 
bankrupt to show cause why an order should not be made and entered approving 
“a compromise settlement of said suit” at a figure which was set forth in the 
petition. The order entered upon said petition is not found in the record, but the 
notice to creditors, presumably issued in accordance with such an order, referred 
simply to a compromise settlement of the suit. The order approving settlement of 
claims was not drawn with entire accuracy. Although in some of its recitals it 
referred to a sale of all claims held by the bankrupt against defendant, including 
those embraced in the action, it did in its formal portions order that “the compromise 
settlement of the claim and cause of action brought by the bankrupt against the said 
Hooker Electro-Chemical Company and pending undetermined” be and the same 
hereby is approved and confirmed. Then, proceeding further, it inconsistently directed 
that the trustee execute a release “of all claims and demands in favor of the bank- 
rupt or its trustee” against defendant, “including the claims and demands upon 
which is predicated the suit now pending undetermined,” and the release subsequently 
executed while in its first provisions a general release of all claims against the de- 
fendant in its concluding provisions was a release “particularly but not exclusively 
from all claims and demands of every kind and nature, * * * upon which is predi- 
cated the action now pending” by the bankrupt against the defendant. 


_ Thereafter plaintiff, relying upon principles of subrogation applicable as between 
insurer and insured, brought this action to recover from the defendant, as the 
primary wrongdoer which caused all of the trouble, a sum which should reimburse 
it for claims against the Wander Company which it had settled as aforesaid, and 
also for claims still pending against it, and certain expenses, it being claimed that 
under the policy of insurance issued by it to the Wander Company injured parties 
may recover directly from it although the insured has paid nothing to them. 

_ Claiming that the release heretofore described operated to defeat plaintiff’s 
claim for reimbursement founded on subrogation, the motion to dismiss the com- 
plaint was made which has been referred to. On that motion affidavits in answer to 
those filed by defendant were offered by plaintiff which, in our judgment, permitted 
the court to find, at least as a matter of fact, that when defendant made its settlement 
with the trustee of the Wander Company, it knew or possessed information which 
reasonably pursued would have given it knowledge of plaintiff’s status as an insurer 
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of the Wander Company against claims springing from defendant’s fault, and that 
it had become subrogated to various claims of such a character against the latter. 

This statement of what we regard as the controlling facts now appearing leads 
us to the discussion and decision of the question of law which has been certified to 
us, of the effect of the release given by the trustee of the Wander Company to de- 
fendant. Many propositions have been urged on the appeal which we do not deem 
it necessary to consider in this opinion, although they have all received attention. 
It seems to us that the decisive principles which are involved are few in number, 
and for the most part well established. 

[1-4] It is so well settled as not to require discussion that an insurer who pays 
claims against the insured for damages caused by the default or wrongdoing of a 
third party is entitled to be subrogated to the rights which the insured would have 
had against such third party for its default or wrongdoing. This right of sub- 
rogation is based upon principles of equity and natural justice. We recognize at 
once the fairness of the proposition that an insurer, who has been compelled by 
his contract to pay to or in behalf of the insured claims for damages, ought to be 
reimbursed by the party whose fault has caused such damages, and the principle of 
subrogation ought to be liberally applied for the protection of those who are its 
natural beneficiaries. Under the circumstances presented in this case, the right is in 
some of its results not different than would be the assignment by the insured of its 
right of action against the primary wrongdoer for the fault which has caused the 
damages which have been paid by the insurer. Hart v. Western R. R. Co., 13 Metc. 
99, 46 Am. Dec. 719. The subrogee acquires rights which as between it and the 
insured are beyond the power of cancellation and destruction by the latter, and, 
under our practice is entitled to enforce these rights by an action in its own name, 
and without joining the insured as a party. Lord & Taylor, Inc., v. Yale & Towne 
Mfg. Co., 230 N. Y. 132, 129 N. E. 346. 

[5] But while this would be the rule as between the insurer and the insured, 
it is recognized that a different one might apply as between the insurer and a third 
party who had made a settlement with the insured of the claims paid by the insurer 
and in respect of which he was claiming subrogation; that is, if the third party 
had been able to make a valid settlement with the insured as against the insurer of 
the claims upon which rested as a foundation the claim of the latter to subrogation, 
that right would necessarily fall. In determining whether a third party, being the 
primary wrongdoer, had made a settlement with the insured which would destroy 
the foundation for a claim of subrogation on the part of the insurer, the fact of 
knowledge on the part of the third party that there was an insurer who had become 
entitled to the right of subrogation would obviously be of large importance. As 
we have indicated before, we think that the Supreme Court had the right to find and 
must be assumed to have found as matter of fact that the defendant did have or 
is to be charged with such knowledge of the status and rights of the plaintiff in 
respect of claims which it had paid and therefore, that in approaching the settlement 
made by it, it was confronted by this fact and subject to the application of the 
principles of law to which we have referred. 

Counsel have discussed at much length the question, already referred to; whether 
the complaint in the action brought by the Wander Company against defendant, and 
which was referred to in the release executed to the latter, included the claims which 
have been paid by plaintiff, and for reimbursement of which payment it now brings 
this action. While we do not regatd this question as decisive of this appeal it 
. seems logical to consider it first. We do not think that the complaint included such 

claims. A careful analysis of its allegations, in the light of the bill of particulars, 
indicates that the plaintiff in that action was not seeking to recover as an element 
of damages sums which ultimately had been paid out not by it but by the plaintiff 
as insurer. In fact we do not very well see how the plaintiff in that action could 
recover as damages the amount which had been paid out by the insurer to it or on 
its account. 

{6] Then we come specifically to the settlement and release. In determining 
what defendant accomplished as against plaintiff, we shall assume in the first instance 
that the settlement, which, of course, was a compromise and not a payment in full, 
covered simply the claims embraced in the action which had been brought by the 
Wander Company. We are inclined to think that this is a fair interpretation. The 
proceedings which led up to the release contemplated and authorized only a settle- 
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ment of such claims, and so far as the provisions of the release attempt to go beyond 
this and effect a general release of all claims, whether included in the suit or not, 
we think that they are to be regarded as unauthorized and surplusage. Proceeding 
on this assumption we come to the contention made by defendant that nevertheless 
all of the demands accruing in favor of the Wander Company against the defendant 
for its default were part of an indivisible cause of action, and therefore, within 
familiar principles, when the defendant made a settlement with the trustee of the 
Wander Company, although in terms it only embraced that part of the items of 
damage embraced in the action, it operated as a satisfaction of all claims by reason 
of this principle of indivisibility. Without pursuing to that final decison whch 
would be necessary if we regarded this assertion of indivisibility as conclusive, we 
shall assume that originally and presumptively the right of the Wander Company 
to recover all of the different kinds of damages springing out of defendant’s default 
did constitute one cause of action which could not be divided. Notwithstanding this, 
however, we do not think that the defendant is in a position to assert successfully 
this defense of indivisibility against plaintiff's present claim. 

[7, 8] Even if it be conceded that the plaintiff as subrogee, in respect of part 
of the claim of the Wander Company against defendant, by virtue of its indemnity 
payments, could not alone have brought an action against it for such part, or that 
an action brought by the Wander Company to recover from defendant its damages 
and prosecuted through to judgment would have been a bar to this action, such 
concession in our opinion does not save the defendant under the present circum- 
stances. In the case first supposed, defendant would have had a right to object 
to being subjected against its will to unnecessary litigation through an attempt to 
divide an indivisible cause of action. In the second case supposed, it would have had 
a right to assert that a judgment in invitum secured by the insured should be a 
satisfaction in full of claims against it, and that the insurer should be required to 
protect its rights either by becoming a party to the litigation or by looking to the 
insured as trustee for a proper distribution of the damages which had been recovered. 
But there is and ought to be a difference between compulsory process and voluntary 
negotiation, and in our opinion there is no doubt that a party by the latter may 
waive rights which he would have been entitled to assert as against the former. We 
think that is what has happened here, and that, when the defendant, chargeable 
with notice of plaintiff’s rights which largely had become detached from and in- 
dependent of those retained by the Wander Company, made a settlement with the 
latter to which the insurer was not a party, it must be regarded as having made 
such settlement subject to and with a reservation of the rights possessed by plaintiff, 
and with the implication of a consent that the rights of the two parties should become 
separated even though originally part of an indivisible cause of action. Omaha, 
etc., R. R. Co. v. Granite State Fire Ins. Co., 53 Neb. 514, 519, 520, 73 N. W. 950; 
Atchison, T. & S. F. R. Co. v. Home Insurance Co., 59 Kan. 432, 435, 53 P. 459. 

[9] If we assume the other view of the settlement and release, that they pur- 
ported to cover all claims originally possessed by the Wander Company, and whether 
embraced in its action or not, we think that such settlement and release did not destroy 
plaintiff’s right to maintain this action. Charged with the knowledge to which we 
have referred, it knew that plaintiff occupied the position of subrogee and by opera- 
tion of law, working what amounted to an assignment, had acquired a right of 
action against it which was not controlled by the insured, and which the latter had 
no right to cancel. The insurer was in no way a party to the settlement, and we 
think that the latter was made subject to its rights and without destruction thereof. 
The situation seem to us’ quite analogous to that which might arise as between a 
mortgagor and the assignee of a mortgage, either by unrecorded formal assign- 
ment or equitable transfer arising through operation of law. If the mortgagor, 
with knowledge of the rights which had thus been acquired by a third party, should 
make a payment to and purported settlement with the mortgagee, of course it would 
not be effective as against such transferee, and it seems to us that practically the 
same principles prevent defendant’s settlement with the Wander Company from 
operating as a settlement and destruction of the independent rights with which plain- 
tiff had become invested. Such protection against such settlement is afforded to 
the subrogee by various authorities which hold that such an attempted settlement 
by the primary wrongdoer is a fraud upon the insurer and will not be allowed to 
Stand as a defense to his action. But by whatever term we characterize the opera- 
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tion, it seems to us clear, that the primary wrongdoer cannot make with the insured 
a settlement which will deprive of its known rights the insurer, who is not a party 
to the settlement, and has made its payments before the settlement. Lord & Taylor, 
Inc., v. Yale & Towne Mfg. Co., supra; Connecticut Fire Ins. Co. v. Erie Ry. Co., 
73 N. Y. 399, 29 Am. Rep. 171; Fire Ass’n of Philadelphia v. Wells, 84 N. J. 
Eq. 484, 94 A. 619, L. R. A. 1916A, 1280, Ann. Cas. 1917A, 1296; Swarthout v. 
Chicago, etc., Ry. Co., 49 Wis. 628, 6 N. W. 314; Pittsburgh, etc., Ry. Co. v. Home 
Ins. Co., 183 Ind. 355, 370, 108 N. E. 525, Ann. Cas. 1918A, 828; Monmouth, etc., 
Ins. Co. v. Hutchinson, 21 N. J. Eq. 107; Cushman, etc., Co. v. B. & M. R. R.°Co., 
82 Vt. 395, 397, 73 A. 1073, 18 Ann. Cas. 708. 

[10] As the case now appears we think there is still another theory which pro- 
tects plaintiff from the effect of the settlement and release and enables it to maintain 
this action. On the facts which have been referred to, if established on a trial, under 
the principles which were declared in the case of MacPherson v. Buick Motor Co., 
217 N. Y. 382, 111 N. E. 1050, Ann. Cas. 1916C, 440, L. R. A. 1916F, 696, the in- 
dividuals who bought and were injured by the explosive character negligently given 
by defendant to the product which it knew was to be set afloat through the Wander 
Company, had a cause of action directly against the defendant independent of any 
cause of action arising in favor of the Wander Company. In accordance with general 
principles the Wander Company or this plaintiff indemnifying the Wander Company 
against claims by the injured individuals would be subrogated to all the rights of 
those individuals, including the right to recover damages in an action directly against 
defendant as the primary party in default. That is the ordinary rule applicable 
in favor of a surety, as this plaintiff in effect is. It acquires by subrogation all of 
the rights possessed by the original holder in respect of the claim which it has been 
compelled to pay. Of course, the claims which injured parties had, independently 
of the Wander Company, against the defendant were not included in the settlement 
between the latter and the defendant. Therefore, on this theory as it seems to us in- 
dependent of the other, the plaintiff as subrogee has acquired a right of action against 
the defendant which cannot possibly be barred by the settlement and release. Thus 
on the facts as now presented we think that plaintiff had a cause of action which 
was not barred by the settlement and release urged by the defendant. 

[11, 12] We do not agree, however, with plaintiff in respect of one element 
of damage and recovery which is asserted by it. As we understand it, plaintiff 
asserts the right to recover from defendant the amount of claims against the Wander 
Company which in the future may be paid by it directly to injured parties as insurer 
after the settlement made between the defendant and the insured. This assertion 
rests on the theory that plaintiff as insurer is compelled by the provisions of its 
policy to pay claims against the Wander Company for damages accruing in the man- 
ner hereinbefore described, even though the Wander Company has never satisfied 
such claims. Ordinarily, of course, the contract of insurance is one of indemnity 
and if the insured does not pay anything there is no basis for indemnity, and, owing 
to the bankruptcy of the Wander Company, it is conceded that claims cannot be 
collected from it. The provision in the policy issued by plaintiff on which it relies 
as a basis for the assertion of this claim is the one that: 

“The insolvency or bankruptcy of the assured covered by the undermentioned 
policy shall not release the corporation from the payment of damages for injuries 
sustained or loss occasioned during the term of the policy, and in case execution against 
the assured is returned unsatisfied in an action brought by the injured, or his or her 
personal representative in case death results from the accident, because of such 
insolvency or bankruptcy, that then an action may be maintained by the injured person, 
or his or her personal representative, against the corporation under the terms of the 
ped for the amount of the judgment in said action not exceeding the limits of the 
policy. 

We do not regard it as necessary at this time to decide whether the clause 
which we have quoted would be sufficient to preserve a liability on the part of 
plaintiff to injured parties having claims against the Wander Company, in spite of 
the fact that said company had executed to the primary wrongdoer a release which 
would under ordinary circumstances destroy plaintiff’s remedy of subrogation, and 
be a bar to liability on its part as insurer of the Wander Company. That question 
is scarcely presented at the present time, and therefore we reserve consideration and 
decision of it until it is presented. 
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But, however, that question may be decided if ultimately presented, plaintiff’s 
controlling theory in this action is that an insurer is entitled to recover from the 
primary wrongdoer the amount of claims against the insured which it has been com- 
pelled to pay under its policy. In respect of the claims under discussion as it now 
appears, there is lacking the essential element of payment by the insurer. 

The order should be affirmed, with costs, and the question certified answered in 
the negative. 

Cardozo, Pound, Crane, Andrews, and Lehman, JJ., concur. 

McLaughlin, J., absent. 

Order affirmed. 


AMERICAN SURETY CO. OF NEW YORK v. PALMER. 
(Court of Appeals of New York. March 3, 1925.) 
147 Northeastern Reporter 359. 

1. BILLS AND NOTES—HOLDER OF NOTE GIVEN FOR ANTECEDENT 

DEBT IS HOLDER FOR VALUE. 

Under Negotiable Instruments Law, § 51, holder of note given for antecedent 
debt is holder for value. 

(For other cases, see Bills and Notes, Dec. Dig. § 94[1].) 


2. SUBROGATION—SURETY HELD NOT SUBROGATED TO RIGHTS OF 

OBLIGEE BEFORE PAYMENT TO LATTER. 

Surety company which had accepted liability for bank’s loss through dishonesty 
of employee, but had not paid it, held not subrogated to its rights, as claim was still 
enforceable for its own benefit; it being actual payment and not liability to pay 
which confers right of subrogation. 

(For other cases, see Subrogation, Dec. Dig. § 28.) 


3. BILLS AND NOTES—SURETY COMPANY HELD NOT HOLDER FOR 

VALUE OF NOTE IN DISCHARGE OF CREDITOR’S CLAIM. 

Where surety company had not become subrogated to creditor’s rights by pay- 
ment of its claim, although it had admitted liability, it was not holder for value of 
the note given to apply on that claim, and therefore note was subject to all defenses 
which might have been interposed against payee under Negotiable Instruments Law, 
§ 97. 

(For other cases, see Bills and Notes, Dec. Dig. § 94[2].) 


Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by the American Surety Company of New York against George B. Palmer. 
From a judgment of the Appellate Division (210 App. Div. 867, 206 N. Y. S. 879, and 
211 App. Div. 172, 206 N. Y. S. 817) affirming a judgment of Trial Term, entered 


on a verdict directed by the court in favor of plaintiff, defendant appeals. Reversed 
and new trial granted. 


John H. McCrahon, of Syracuse, for appellant. 

R. B. Marvin, of Syracuse, for respondent. : 

Anprews, J. One Wilmath was a customer of the City Bank Trust Company of 
Syracuse. In the spring of 1922 he deposited in that bank three checks on other 
banks aggregating $19,000 drawn to his order by outsiders and indorsed by him. 
They were all credited to his account, although marked for collection. When pre- 
sented for payment, payment was refused, and they have never since been made good. 
Yet Wilmath was permitted to draw against them to the amount of $18,715.09. The 
City Bank Trust Company had a policy of insurance designed to protect it against 
loss due to the dishonest act of any employee issued by the American Surety Com- 
pany of New York. Evidently believing that this overdraft which Wilmath was in 
no position to repay was the result of such dishonesty in August it filed a proof of 
claim with its insurer. The latter investigated the matter and found the checks 
were worthless. We are not informed whether there was any legal liability under 
the policy but its counsel told the president of the bank that the claim would be paid, 
and one of its agents says incidentally that it had assumed the liability. It then inter- 
viewed Wilmath and endeavored to have him pay it the amount which it intended to 
pay to the trust company. 

Wilmath had previously done business with the defendant, and had gained his 
confidence. Mr. Palmer needed some money, but was unable himself to discount his 
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note at a bank. Wilmath promised that if he would execute a note for $5,000 to his 
order he would get it discounted and give Palmer the proceeds. Palmer thereupon 
on November 29th made the negotiable promissory note involved in this action and 
intrusted it to Wilmath for that purpose. Wilmath, however, never negotiated the 
note as he had promised to do, and Palmer never received anything whatever on 
account of it. When Palmer demanded its return Wilmath made excuse for his 
delay in complying with his request. The truth of these facts we must now assume. 

Meanwhile the surety company was still pressing Wilmath for payment, and on 
December 7th it received the Palmer note indorsed by Wilmath on account of the 
overdraft on the trust company which the surety company was to repay, being told 
by Wilmath that he had obtained it from Palmer as payment for some stock sold to 
him. It then delivered the note to the trust company Jin effect for collection, with the 
understanding that if not paid at maturity it should be returned to the surety com- 
pany and made good by the latter company. 

Against the $18,715.09 overdraft certain deposits made by Wilmath and a small 
account of the employee said to be at fault were credited. Upon the balance on 
December 29th the surety company paid the trust company $10,544.04, and on April 4, 
1923, the Palmer note not having been paid and having been returned to the surety 
company, the further sum of $5,032.97 which cleared up the deficit. The surety com- 
pany then began this action against Palmer. The trial resulted in the direction of 
a verdict for the plaintiff. The Appellate Division has affirmed. 

[1] If the testimony shows that the surety company took this note in good faith 
and for value, with no notice of the defect in the title thereto of Wilmath, the decision 
of the courts below was right. Negotiable Instruments Law (Consol. Laws, c. 38) 
§ 91. For the purposes of this appeal, we shall also assume that it had no notice of any 
defect in Wilmath’s title and no knowledge of such facts that its taking the instru- 
ment amounted or might give rise to an inference of bad faith. The serious ques- 
tion is whether it is a holder for value. And upon this question the burden of proof 
rests upon the surety company. Its claim is that on December 7th Wilmath owed 
it about $15,000, and that it took this note as part payment for this indebtedness. If 
so, it is a holder for value. Negotiable Instruments Law, § 51. Its claim, however, 
is based upon the doctrine of subrogation, as there was no assignment to it of any 
cause of action which the trust company may have had against Wilmath. Had the 
surety company therefore on December 7th become subrogated to the claim of the 
trust company against him? Whether it later did become so subrogated is immaterial. 

At the outset we may dispose of two suggestions. In-paying the trust company 
$15,000 the surety company was not a mere volunteer. Precisely what its legal obliga- 
tions were in the matter is not disclosed by the evidence before us. The trust com- 
pany, however, apparently in good faith presented a claim for that amount. Whether 
that claim would have been sustained as the result of litigation is not important. 
Rather than stand suit, the surety company might in good faith yield to it and, if it 
did so, it would, upon payment, be subrogated to any claims which the trust company 
might have against its defaulting employee. A more difficult question is whether, 
having paid the trust company for the loss caused by the dishonest act of an employee, 
the surety company would be subrogated to the claims of the former against a 
stranger, Wilmath, based upon his overdraft. Not if the two transactions were un- 
connected; but if Wilmath knowingly received the fruits of the fraud, he was 
primarily liable to repay to the trust-company the sum so wrongfully held by him. 
To this claim against him the surety company would then be subrogated. While the 
testimony on this subject is not as explicit as it might be, we think it shows such to 
have been the situation. 

[2, 3] On December 7th, however, the surety company had made no payment 
whatever to the trust company. There is no claim that the insurance policy contained 
any provision with regard to subrogation. If that doctrine is to be applied here, it 
must be by operation of law, and at law while payment would satisfy the creditors’ 
claim against Wilmath, until such payment was made the claim remained enforce- 
able by it for its own benefit. It is not liability to pay, but an actual payment to the 
creditor which confers the right to subrogation. McGrath v. Carnegie Trust Co., 
221 N. Y. 92, 116 N. E. 787; A=tna Life Insurance Co. v. Middleport, 124 U. S. 534, 
8 S. Ct. 625, 31 L. Ed. 537; Insurance Co. v. Fidelity Co., 123 Pa. 523, 16 A. 791, 
2 L. R. A. 586, 10 Am. St. Rep. 546. It was only on April 4, 1923, that the surety 
company might claim to be subrogated to the rights of the trust company against 
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Wilmath. Until that day Wilmath became in no sense a debtor of the former. It 
follows that when the note was transferred to it the surety company was not a 
holder for value, and the defenses which Palmer might have interposed in an action 
brought against him by Wilmath are equally available to him in this action. Negoti- 
able Instruments Law, § 97. 

The judgments of the courts below must be reversed and a new trial granted, 
with costs to abide the event. 

Hiscock, C. J., and Cardozo, Pound, Crane, and Lehman, JJ., concur. 

McLaughlin, J., absent. 

Judgments reversed, etc. 


LONDON & LANCASHIRE INDEMNITY CO. OF AMERICA v. FAIRBANKS 
STEAM SHOVEL CO. (No. 18731.) 
(Supreme Court of Ohio. Feb. 24, 1925. Rehearing Denied April 16, 1925.) 
147 Northeastern Reporter 329 
(Syllabus by the Court.) 

1. CORPORATION—CORPORATION, RECEIVING BENEFIT OF OTHER 
CORPORATION’S ULTRA VIRES CONTRACT, ESTOPPED TO QUES- 
TION ITS VALIDITY. 

When an ultra vires contract has been fully executed by one party thereto, and 
the other party has received the benefit of the contract, both parties being private 
corporations for profit, the party which has received the benefit is estopped to ques- 
tion the validity of the contract. 

(For other cases, see Corporations, Dec. Dig. § 388[2].) 


2. CORPORATIONS—CORPORATION RETAINING BENEFIT OF IN- 
DEMNITY CONTRACT UNREASONABLE TIME AFTER NOTICE 
THEREOF, HELD ESTOPPED TO DENY ITS VALIDITY. 

Where the secretary and treasurer of a private corporation, who is also a director 
thereof, without authority from its board of directors, and in consideration of. the 
execution of certain bonds by a bonding company, executes a contract on the part of 
the corporation to indemnify the bonding company from loss upon the bonds, and 
the corporation retains the benefits of the execution of the bonds and does not, within 
a reasonable time after notice thereof, repudiate the contract of indemnity, the 
corporation is estopped to deny the validity of the contract, upon the ground that the 
action of the secretary and treasurer in executing the indemnity agreement was with- 
out power to bind the corporation. 

(For other cases, see Corporations, Dec. Dig. § 426[10].) 

Error to Court of Appeals, Marion County. 

Action by the London & Lancashire Indemnity Company of America against the 
Fairbanks Steam Shovel Company. Judgment for defendant was affirmed by the 
Court of Appeals, and plaintiff moves to certify record. Reversed, and judgment for 
plaintiff—[ By’ Editorial Staff.] 

This case arises upon motion to certify the record from the Court of Appeals of 
Marion County, Ohio, which affirmed a judgment of the court of common pleas of 
Marion County. 

The petition recites the corporate capacity of the parties, and avers that on or 
about the 12th day of May, 1916, the defendant applied to the plaintiff to become 
surety on two bonds for T. D. Hunt, for the faithful performance of a contract 
between T. D. Hunt and the McWilliams Bros.; that the contract was for the con- 
struction of certain ditches in connection with a drainage district in Crittenden County, 
Ark.; that the defendant company manufactured and sold dredges designed for the 
digging of drainage canals; that the defendant had entered into a contract with the 
said T. D. Hunt for the sale of one or more of its dredges to be used in performance 
of the contract between T. D. Hunt and McWilliams Bros.; that on or about the 
12th day of March, 1916, C. W. Fairbanks, secretary and treasurer of the defendant 
company, entered into a ‘contract in writing with the plaintiff, agreeing on behalf of 
the defendant company to indemnify and save harmless the plaintiff against any and 
all liability, loss, and costs in the event plaintiff became surety for the said T. D. 
Hunt; that thereupon the plaintiff executed two separate bonds as surety for T. D. 
Hunt; that the indemnity agreement provided that any losses paid by the plaintiff 
on account of having executed the bonds, if paid in good faith, would be repaid by the 
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defendant to the plaintiff; that the plaintiff paid to the obligee, to wit, McWilliams 
Bros., and to plaintiff's attorney for fees and expense, all in good faith, and in dis- 
charge of its legal liability to pay on account of having executed the bond, a total of 
$2,854.85, for which amount it prayed judgment. 

The answer admits the corporate capacity of the defendant and for the first de- 
fense denies all the other averments of the petition. 

For its second defense, the answer pleads certain by-laws of the defendant com- 
pany, which provide that no contract or instrument in writing shall be binding upon 
the defendant company unless signed by the defendant in its corporate capacity and 
by both the president and treasurer of the company. 

For its third defense, the answer recites the purpose for which the company 
was chartered, and then avers that the indemnity agreement executed by defendant to 
the plaintiff was beyond the power of the corporation to execute, and was therefore 
ultra vires and void. 

By way of reply plaintiff says that the defendant company ratified the act of its 
secretary and treasurer in executing the indemnity agreement on behalf of the com- 

ny. 

m7 The reply further avers that the secretary and treasurer of the defendant com- 
pany represented to the plaintiff that he had full power to bind the defendant com- 
pany; that the plaintiff was without knowledge of the matters and things set forth 
in the second defense of the answer; that the defendant was enabled to market its 
product, to wit, dredges, by enabling its customer, Hunt, to give bond; and that the 
defendant received the benefits from the sale of the dredges to Hunt, and is now 
estopped from claiming that the act of its secretary and treasurer in executing the 
indemnity agreement was without power to bind the company. 

The case was heard in the court of common pleas without a jury, and the court 
of common pleas found on the issues joined for the defendant and against the plaintiff. 

The Court of Appeals affirmed the judgment. 

Charles S. Druggan, of Columbus, and Justice, Young & Mouser, of Marion, for 
plaintiff in error. 

William P. Moloney, of Marion, for defendant in error. 

ALLEN, J. The principal contentions made in this action by the defendant in error 
were that the execution of the indemnity contract was beyond the corporate powers of 
the defendant corporation, and that the secretary and treasurer was unauthorized to 
make a contract 6f indemnity on behalf of the defendant corporation. The defendant 
in error therefore urges, and the lower courts held, that the contract of indemnity 
which is the basis of the action was invalid. 

Consideration of these points requires some review of the admitted facts. 

Throughout the course of this opinion the plaintiff in error will be called the 
plaintiff and the defendant in error the defendant. - 

The uncontroverted testimony shows that the application for the bonds was 
made to one C. H. Bancroft, the agent of the indemnity company, authorized to write 
surety and fidelity bonds for the said company; that this application was made by 
Charles W. Fairbanks, secretary and treasurer of the Fairbanks Steam Shovel Com- 
pany, on or about May 16, 1916; that C. H. Bancroft never met T. D. Hunt, the 
principal upon the bonds, at any time, and that at the time of the application for the 
bond Charles W. Fairbanks executed an indemnity agreement, signed, “The Fairbanks 
Steam Shovel Company, by C. W. Fairbanks, Treasurer,” in which the Fairbanks 
Steam Shovel Company bound itself to indemnify the surety company against any 
and all liability and loss, of whatever nature or kind it might at any time sustain, 
in consequence of its having given and executed bonds on behalf of T. D. Hunt, the 
contractor; that C. H. Bancroft, on behalf of the indemnity company, did in fact 
execute two bonds in the respective sums of $10,600 and $23,000 as surety for the 
faithful performance by Hunt of certain contracts with one McWilliams, a con- 
tractor in Arkansas. The record shows that at the time these bonds were issued a 
contract had been made between the Fairbanks Steam Shovel Company and T. D. 
Hunt for the sale of two dredges, one of which was shipped from Marion Ohio, 
to Hunt prior to the execution of the bonds, and one upon May 31, 1916. The record 
further shows that at the time the said bonds were applied for and issued neither of 
these two dredges had been paid for. 

Defendant claims that C. W. Fairbanks signed the indemnity agreement without 
any representation of his authority in the matter. It is true that the oral testimony 
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upon this point was conflicting; Bancroft, the agent of the indemnity company, say- 
ing that such a representation had been made by Fairbanks, and Fairbanks denying 
this statement. However, the execution of the indemnity agreement by Fairbanks 
is not controverted,.nor is it controverted that this indemnity agreement was signed 
“The Fairbanks Steam Shovel Company, by C. W. Fairbanks.” When Fairbanks 
executed his signature in this particular form, he represented himself to be authorized 
to sign on behalf of the company. The signature constituted a representation to 
that effect. 

The: uncontroverted testimony of Bancroft further shows that the bonds would 
not have been executed by the indemnity company without the execution of the in- 
demnity agreement by the secretary and treasurer, purporting to be on behalf of the 
Fairbanks Steam Shovel Company. 

These facts constitute an inducement and a substantial consideration for the 
issuing of the bonds. 13 Corpus Juris, 320, note 44, and cases cited. The indemnity 
company had no acquaintance whatever with Hunt. It appears in the record, and 
is undisputed, that the indemnity company knew nothing of Hunt’s financial status. 
The dredges had not been paid for. Hunt had valuable contracts with McWilliams, 
which, if executed, would give him the funds to carry out his contracts with the 
Fairbanks Steam Shovel Company. 

Fairbanks applied for bonds to be issued in behalf of Hunt by the indemnity com- 
pany, and these bonds would not have been issued unless the indemnity agreement 
had been executed. If the agreement had been properly evidenced by resolution of 
the directors, authorizing its execution, there would have been do doubt that there 
was consideration ample to support the indemnity agreement and to justify in that 
regard a judgment in favor of the indemnity company. 

Defendant claims that in this instance no benefit was received by the corporation. 
“Benefit” is defined by Bouvier’s Law Dictionary, among other definitions, as being 
an “advantage.” It was an advantage to the defendant in this case to have the bonds 
executed for one of-its customers. It was a detriment to the bonding company to 
execute the bonds, and it constituted a valuable consideration when the bonding 
company assumed the liability thereupon. The actual benefit to the shovel company 
may have been remote. However, the fact that the bonding company took action 
which it would not have taken, had the indemnity agreement not been signed, con- 
stituted in the legal sense a valuable consideration and benefit. 

However, the Fairbanks Steam Shovel Company claims that even if there was 
consideration for the agreement, or benefit received, the contract was ultra vires, on 
the ground that the articles of incorporation recite that the company “is formed for 
the purpose of conducting a genéral manufacturing business, embracing the manu- 
facture of steam shovels, dredges, cranes, engines, and excavating machinery, also 
a of a general machine shop, foundry, traction engine and supply 

usiness.” 

It will be noted that this is not the case of a contract of suretyship entered into 
by a public utility. This fact differentiates the case from those in which some act of a 
railway corporation is questioned as being ultra vires, as in Railroad Co. v. Hinsdale, 
45 Ohio St. 556, 15 N. E. 665, and Railway Co. v. Iron Co., 46 Ohio St. 44, 18 N. E. 
486. As 4 Cook on Corporations (8th Ed.) p. 3529, §775, states: 

“The power of a railroad corporation * * * [in guaranteeing the bonds or divi- 
dends of another railroad corporation] is much more restricted than that of a trad- 
ing or manufacturing corporation, because the former is a quasi, public corporation 
and its powers are strictly construed.” 

Moreover, the Fairbanks Steam Shovel Company was not at the period of this 
transaction forbidden by charter, nor by statute, to enter into such a contract. This 
fact is of the utmost importance, for it distinguishes this case from certain Ohio 
decisions inaccurately claimed to require a judgment for the defendant, such as 
Straus and Brother v. Eagle Ins. Co., 5 Ohio St. 59, Kilbreth v. Bates, 38 Ohio St. 
187, and Simpson v. Building & Savings Association, 38 Ohio St. 349, in which 
the transaction challenged was prohibited either by charter or by statute. 

It is well established that in such cases an estoppel cannot arise against setting 
up the invalidity of the contract, since “a corporation cannot, by the mere act of 
individuals, be given a power which the state for general reasons has withheld from 
it.” Day v. Spiral Springs Buggy Co., 57 Mich. 146, 151, 23 N. W. 628, 630 (58 
Am. Rep. 352) ; Thompson on Corporations (2d Ed.) § 1963. 
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It is true that the Fairbanks Steam Shovel Company was not expressly authorized 
by its charter, nor by statute, to enter into contracts of suretyship; but the “implied 
powers which a corporation has in order to carry into effect those expressly granted 
and accomplish the purposes of its creation, are not limited to such as are indispensable 
for these purposes, but comprise all that are necessary in the sense of appropriate, 
convenient, and suitable, including the right of reasonable choice of means to be 
employed.” Central Ohio Natural Gas & Fuel Co. v. Capital City Dairy Co., 60 Ohio 
St. 96, 53 N. E. 711, 64 L. R. A. 3985. 

Is the contract of indemnity incidental to the furtherance of the legitimate busi- 
ness of the corporation? The contract of indemnity made it possible for one of the 
customers of the corporation to secure contracts which would enable him to pay for 
dredges sold and only partly delivered. The entire transaction of the sale, and the 
collection of payment for the dredges, in its general scope, was within the corporate 
purpose, and the indemnity agreement formed a part of that transaction. 

The making of the indemnity contract was an appropriate, convenient, and suitable 
means to the accomplishment of the main purpose of the Fairbanks Steam Shovel 
Company charter, namely, that of selling dredges and collecting payment therefor, 
which came entirely within the scope of the articles of incorporation. This power, 
therefore, was implied from the express powers of the corporation as necessary and 
proper in the furtherance of its legitimate business. 

We think this point is determined in this state by the case of Merchants’ Nat. 
Bk. of Cincinnati v. Pomeroy Flour Co., 41 Ohio St. 552. The first two paragraphs 
of the syllabus read: 

“In determining whether an act of a trading corporation is ultra vires, regard is 
to be had to its effect and the real object in view. 

“Accordingly, although such corporation may not, with its own means, pay or 
secure a private debt of its president to a third person, yet, where he is its creditor, 
it may rightly pay or secure such private debt, when the real object and effect is to 
pay or secure the indebtedness of the company to him in the same amount.” 

At page 558 of the opinion the court says: 

“Whilst it is true that the incurring of suretyships is not one of its objects, 
yet the comprehensive character of its business contemplated the incurring of large 
obligations, and the employment of the usual facilities and means adopted by busi- 
ness men in like pursuits. And whilst it is also true, as a general proposition, that 
a corporation has no power to contract a mere suretyship for a third person, unless 
authorized so to do by its charter, yet in determining whether a given act is tainted 
with such infirmity, or is otherwise ultra vires, regard is to be had to its effect and 
the real object in view.” 

Authorities of weight upon the same proposition and in favor of the plaintiff in 
error are as follows: Timm v. Grand Rapids, 160 Mich. 371, 125 N. W. 357,. 27 
L. R. A. (N. S.) 186; Thomas, Trustee v. City Nat. Bank. of Hastings, 40 Neb 501, 
58 N. W. 943, 24 L. R. A. 263; Interior Woodwork Co. v. Prasser, 108 Wis. 557, 
*84 N. W. 833. 

[1] Moreover, the defendant cannot here raise the question of ultra vires, for 
the contract has been fully performed by the indemnity company. The contract was 
performed by that company when it executed the bonds. Generally speaking, the rule 
of ultra vires is enforced in its drastic features only where contracts made by private 
corporations are wholly executory upon both sides. But where the ultra vires trans- 
action is executed on one side, a private corporation is estopped from claiming that 
a transaction was ultra vires to the extent that it has been performed by the other 
party. Day v. Spiral Springs Buggy Co., 57 Mich., 146, 23 N. W. 628, 58 Am. Rep. 
352; 14A Corpus Juris, P. 318. 

This rule is based upon the consideration that, as between private corporations, 
one party cannot receive the benefits which are embraced in total performance of a 
contract made with it by another party and then set up the invalidity of the trans- 
action as a defense. Arkansas Valley Town & Land Co. v. Lincoln, 56 Kan. 145, 42 
P. 706; Western & Southern Fire Ins. Co. v. Murphey, 56 Okl. 702, 158 P. 885; 
Manchester & Lawrence R. v. Concord Ry., 66 N. H. 100, 20 A. 383, 9 L. R. A. 689, 
49 Am. St. Rep. 582; Kelly v. Central Union Fire Ins. Co., 101 Kan. 91, 165 P. 806, 
¥ _ —?* 1170; Eckman v. C. B. & Q R., 169 II. 312, 48 N. E. 496, 38 


[2] Defendant claims, however, that even if the contract was not ultra vires, its 
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execution by the secretary and treasurer was unauthorized, and hence no binding con- 
tract of indemnity was made. The record in fact fails to show any authority given 
the secretary and treasurer to make such contract. 

Plaintiff urges that even if the contract was unauthorized at the time of its execu- 
tion by the secretary and treasurer, it was ratified by the corporation. It appears in 
the record, and is uncontradicted, that in August or September of 1916, the indemnity 
company, having some fears that the contract as executed by Charles W. Fairbanks, 
treasurer, would not bind the steam shovel company, sent an agent named Simmons, 
from Columbus, Ohio, to Marion, Ohio, to request the steam shovel company to 
ratify the indemnity agreement. Simmons introduced himself as being authorized to 
represent the indemnity company, presented Charles W. Fairbanks with a resolution 
ratifying his signature to the indemnity agreement, and requested its passage by the 
directors. Fairbanks told Simmons that he would take no action on it now; that 
he would consult his father. The father of Charles W. Fairbanks, James G. Fair- 
banks, was at that time and during all of the period in question, president of the 
Fairbanks Steam Shovel Company. Fairbanks stated specifically at the trial herein 
that he conferred with his father concerning the proposed ratification. James G. 
Fairbanks, the father, testified that no action was taken by him as president in refer- 
ence to the so-called contract, and that no action was taken by the company with 
reference to the matter. He stated that he had no knowledge of the indemnity con- 
tract until after Simmons came and asked to have the signing of the indemnity agree- 
ment by the secretary and treasurer ratified by a resoluticn passed by the board of 
directors. 

Upon October 13, 1916, some time after the visit of Simmons, a letter was sent 
to Bancroft at Columbus, which read as follows: 

“Dear Sir: Referring to your letter of October 13th, concerning the application 
on bond from the London & Lancashire Indemnity Company, please be advised that 
we have decided to allow the application and indemnity agreement to stand as first 
signed. We are, therefore, returning the papers in this matter. Very truly yours, 
The Fairbanks Steam Shovel Co., C. W. Fairbanks, Treasurer.” 

With reference to this letter, Charles W. Fairbanks testified that when he said 
“we” he referred to his father. 

It will be observed that this letter does not state that the indemnity agreement is 
repudiated. It allows the agreement to stand, and merely refuses the passage of 
the resolution requested. 

There is further evidence in the record to the effect that representatives of the 
indemnity company frequently pressed with Charles W. Fairbanks the question of 
the liability of the steam shovel company upon this indemnity agreement. Charles 
W. Fairbanks himself stated repeatedly that he always “evaded the question.” 

The loss upon the bond did not occur until 1918, and during the two years from 
1916 to 1918 the president of the company, with full knowledge that an application 
had been made to ratify the signature of Fairbanks, took no action in the matter, 
but permitted the indemnity company to believe that the steam shovel company 
was in no way contesting the liability. 

We are aware that the general rule is that the secretary of a corporation does 
not have the powers of a general or managing agent, and we have examined the 
decisions cited to us which hold that where a contract, ostensibly made by the cor- 
poration, is in fact executed by an agent unauthorized to make such contract, 
the corporation cannot be bound thereby. Chemical Nat. Bank of N. Y. v. Wagner, 
Assignee, 93 Ky. 525, 20 S. W. 535, 40 Am. St. Rep. 206; Pelton v. Spider Lake 
Sawmill & Lumber Co., 132 Wis. 219, 112 N. W. 29, 122 Am. St. Rep. 963. 

_ Moreover, we are aware of the Ohio rule that the business of a private corpora- 

tion for profit is conducted by the board of directors. Section 8660, General Code; 
Wadsworth v. Davis, Rec’r, 13 Ohio St. 123; Bradford Belting Co. v. Gibson, 68 
Ohio St. 442, 67 N. E. 888. In these decisions no question of estoppel or retention 
of benefits by the corporation was involved, and therefore they are not in point 
upon the facts herein. 

We have here, however, a case in which two agents of the corporation, the 
secretary and treasurer and the president, each had notice that the indemnity company 
had executed these bonds, and that Charles W. Fairbanks had executed in turn a 
contract purporting to be signed on behalf of the steam shovel company to indemnify 
the indemnity company from loss on the bonds. 
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Moreover, each one of these officials, under the by-laws of the corporation, was 
a director of the company. Did this notice constitute notice to the corporation? : It 
is the general rule that knowledge of a single director obtained by him while acting 
for the corporation will be imputed to the corporation. 2 Thompson on Corporations 
(2d Ed.) § 1668. 

Moreover the president was the business head of the corporation, its chief execu- 
tive, and as such he was presumed to notify the corporation of any facts which 
would affect the conduct of its business. It is the general rule that notice to and 
knowledge of the president is notice to and knowledge of the corporation. 2 Thompson 
on Corporations (2d Ed.) § 1673: 

“As formerly shown, the president of a corporation is frequently invested with 
all the powers of a general manager of its business, and that he is hence the most 
appropriate officer to receive any sort of notice with which it is designed to affect 
the corporation. But, outside of any question of custom or of internal regulation, he 
is the most appropriate person to receive such notice, because he is, according to 
common understanding, the head of the corporation, having a superintendence over all 
inferior officers and agents, and notice to the head is necessarily notice to the body. 
He is its general agent, in a sense, next to the board of directors, sitting as a board, 
and its most important ministerial functions are generally devolved upon him. No 
other officer sustains such an important relation to the corporation as he, with the 
possible exception of the cashier of an incorporated bank. It would seem to follow 
that a notice communicated to him at the place of business of the corporation, or 
anywhere else except where he is totally disassociated from his official duties—as, 
for instance, where he is absent on a journey—would affect the corporation with 
knowledge of the fact communicated.” 

See Lea v. Iron Belt Mercantile Co., 147 Ala. 421, 42 So. 415, 8 L. R. A. (N. S.) 
279, 119 Am. St. Rep. 93; Harris v. American Bldg. & Loan Ass’n, 122 Ala. 545, 
25 So. 200; Witter v.,.McCarthy Co., 5 Cal. Unrep. 267, 43 P. 969; Fresno St. R. 
Co. v. Southern Pac. R. Co., 135 Cal. 202, 67 P. 773; Union Gold Min. Co. v. 
Rocky Mountain Nat. Bank, 2 Colo. 248; New York & N. E. R. Co. v. New York, 
N. H. & H. R. Co., 52 Conn. 274; Indiana, I. & I. R. Co. v. Swannell, 157 Ill. 616, 
41 N. E. 989, 30 L. R. A. 290; Merchants’ Bldg. Imp. Co. v. Chicago Exch. Bldg. 
Co., 210 Ill. 26, 71 N. E. 22, 102 Am. St. Rep. 145; Reagan v. First Nat. Bank, 157 
Ind. 623, 61 N. E. 575, 62 N. E. 701; Smith v. Board of Water Com’rs, 38 Conn. 
208; Liebfritz v. Dubuque St. Ry. Co., 48 Iowa, 709; Connecticut Mut. Life Ins. 
Co. v. Scott, 81 Ky. 540; Steam Stone Cutter Co. v. Myers, 64 Mo. App. 527; 
Eggleston v. Columbia Tpk. Rd. Co. 82 N. Y. 278; Getman v. Second Nat. Bank, 
23 Hun (N. Y.) 498; Conant, Ellis & Co. v. Seneca Co. Bank, 1 Ohio St. 298; 
Bank of Pittsburg v. Whitehead Co., 10 Watts (Pa.) 397, 36 Am. Dec. 186; Union 
Bank v. Wando Mining & Mfg. Co., 17 S. C. 339; Porter v. Bank of Rutland, 19 
Vt. 410; Walker v. Grand Rapids Flouring Mill Co., 70 Wis. 92, 35 N. W. 332; 
New England Car Spring Co. v. Union India Rubber Co., Fed. Cas. No. 10,153, 
4 Blatchf. 1. 

In this case the notice acquired by the president, that the indemnity company 
was pressing a demand to have the signature of Charles W. Fairbanks ratified by 
the corporation, was gained by him in his official capacity while acting on behalf of 
the corporation, and the corporation is therefore bound by his knowledge. 

We cannot agree that these acts amount to a ratification in the strict sense of 
the word. In this case the steam shovel company never intentionally assented to 
the indemnity contract. In other words, it never intended to be bound thereby. An 
intention to be bound by the contract originally made without authority is essential to 
ratification. However, this transaction does bear all of the features of an equitable 
estoppel. Equitable estoppel is defined as— 

“the effect of the voluntary conduct of a party, whereby he is absolutely precluded, 
both at law and in equity, from asserting rights which might perhaps have otherwise 
existed, either of property, of contract, or of remedy, as against another person who 
in good faith relied upon such conduct, and has been led thereby to change his 
position for the worse, and who on his part acquires some corresponding right, either 
of contract or of remedy. This estoppel arises when one, by his acts, representations, 
or admissions, or by his silence when he ought to speak out, intentionally or through 
culpable negligence induces another to believe certain facts to exist, and such other 
rightfully relies and acts on such belief, so that he will be prejudiced if the former 
is permitted to deny the existence of such facts. It consists in holding for truth a 
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representation acted upon, when the person who made it, or his privies, seek to 
deny its truth, and to deprive the party who has acted upon it of the benefit obtained. 
When a party unjustly contrives to put another in a dilemma, and to subject him to 
necessity and distress, and he acts one way, it is not for the wrongdoer to insist that 
he should have acted another way.” 21 Corpus Juris, § 116, p. 1113. 

All of the elements of estoppel by retention of benefits and by acquiescence in the 
unauthorized act of Charles W. Fairbanks were here present. The secretary and 
treasurer of the shovel company, by his representation that he was acting on behalf of 
the shovel company, induced the indemnity company to act upon that belief, so as 
to alter its position to its damage. Within a short time the indemnity company asked 
the shovel company to ratify the act of the secretary and treasurer, and the directors 
will full notice of this request, notice having been given thereof to the president of 
the shovel company, failed for two years to disaffirm the unauthorized act, and thus 
lulled the indemnity company into a sense of financial security. The shovel com- 
pany thus has concluded itself from averring against the indemnity company that 
the indemnity contract was unauthorized. 

Since the board of directors had notice of the indemnity contract the shovel com- 
pany is estopped to deny the validity thereof. As a general rule, if the corporation, 
through the officer or body having authority to act, acquires or is charged with 
knowledge of the unauthorized act, the act not being prohibited by charter or by 
statute, nor contrary to public policy, and does not repudiate it within a reasonable 
time, but without objection acquiesces therein, it is bound by the unauthorized act. 
14a Corpus Juris, 382-384, note 11, and cases cited. Olcott v. Tioga Railroad, 27 
N. Y. 546, 84 Am. Dec. 298; Currie v. Bowman, 25 Or. 364, 35 P. 848; Indianapolis 
Rolling Mill v. St. Louis, etc., Railroad Co., 120 U. S. 256, 7 S. Ct. 542, 30 L. Ed. 
639; P., C. & St. L. Ry. Co. v. Keokuk & Hamilton Bridge Co., 131 U. S. 371,.9 
S, Ce770, a3 i. ed 357: 

This rule particularly applies where the corporation receives and retains the 
benefits of the unauthorized act. 

These holdings are sometimes put upon the ground that ratification of the 
unauthorized act is presumed from failure to disaffirm. This is simply another way 
of saying that the authority of the act cannot be challenged because of the injustice 
which would arise if the strict letter of the law as to the necessity for authority of 
the act were followed. As stated in the case of Rolling Mill v. St. Louis, Fort 
— & Wichita Rd. Co., 120 U. S. 256, at page 259, 7 ¢ Ct. 542, 544 (30 L. Ed. 

ay: 
ithe rule of law upon the subject of the disaffirmance or ratification of the acts 
of an agent required that if they had the right to disaffirm it they should do it 
promptly, and, if after a reasonable time they did not so disaffirm it, a ratification 
would be presumed. In regard to this it appears that the board, when notified of what 
had been done by their agents, did not disaffirm their action at that time, but that 
the act or resolution of disaffirmance was passed about two years after notice of the 
transaction, and that if the suit brought in this case can be considered as an act of 
disaffirmance, it came too late, as it was commenced some six months after they had 
knowledge of the release.” 

“When the president of a corporation executes, in its behalf, and within the 
scope of its charter, a contract which requires the concurrence of the board of 
directors, and the board, knowing that he has done so, does not dissent within a 
reasonable time, it will be presumed to have ratified his act. Indianapolis Rolling 
Mill v. St. Louis, etc., Railroad, 120 U. S. 256. And when a contract is made by 
any agent of a corporation in its behalf, and for a purpose authorized by its charter, 
and the corporation receives the benefit of the contract, without objection, it may be 
presumed to have authorized or ratified the contract of its agent. Bank of Columbia 
v. Patterson, 7 Cranch, 299; Bank of United States v. Dandridge, 12 Wheat. 64; 
Zabriskie v. Cleveland, etc., Railroad, 23 How. 381; Gold Mining Co. v. National 
Bank, 96 U. S. 640; Pneumatic Gas Co. v. Berry, 113 U. S. 322, 327. This doctrine 
was clearly and strongly stated by Mr. Justice Story, delivering the judgment of this 
court, in each of the first two of the cases just cited.” 

A case somewhat similar to the one at bar is Creditors’ Claim & Adjustment 
Co. v. Northwest Loan & Trust Co., 81 Wash. 247, 142 P. 670, L. R. A. 1917A, 
737, Ann. Cas. 1916D, 551. In this case the bank had guaranteed by telegram the 
payment of a customer’s account to a manufacturing company. Later the manufac- 
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turing company sent a letter expressing doubt as to the binding force of the guaranty, 
and requested confirmation of a telegram sent by the bank, in which the bank had 
stated that it guaranteed the account. The bank wrote that its telegraphic guaran- 
ties were accepted by other banks and that “the telegram in question is a guaranty 
in fact.” The contract of guaranty was neither authorized nor prohibited by the 
statute. The court held that the bank had lulled the plaintiff in error into a sense 
of financial security upon which it relied to its injury, and that the bank therefore 
was estopped to set up the claim of ultra vires. 

In this case by the evasion of the question of liability upon the indemnity con- 
trol, by not repudiating the indemnity contract for two years after notice thereof, 
the defendant lulled the plaintiff into a sense of financial security upon which it 
relied to its injury. 

It is true that in the case of Pelton v. Spider Lake Sawmill & Lumber Co., 
supra, we have a decision which is superficially contra to this holding. In that case 
it was held that a treasurer of a corporation, who did not have special authority to 
indorse notes in the corporation’s name, was without authority to do so, although a 
vice-president of the corporation might have known and assented to the act. In 
the Pelton Case, however, at page 227 (112 N. W. 32) of the opinion, the point is 
emphasized that the corporation received no benefit whatever from the notes indorsed 
in its name, and this fact completely differentiates it from the case at bar. 

In the instant case the corporation received the benefits of the unauthorized 
act. Hunt, who could not otherwise have secured a contract, secured a surety upon 
bonds upon which the indemnity company was compelled to pay a liability. By the 
execution of these bonds the Fairbanks Steam Shovel Company was made more 
secure in the collection of its claim from Hunt. It cannot secure and retain that 
benefit, and for two years after notice thereof, during which the question is con- 
stantly pressed, fail to repudiate its liability under the indemnity agreement, even 
though that agreement was executed by an officer not authorized to bind the corpora- 
tion by such an agreement, and then set up, as a valid defense, that the contract 
of indemnity was unauthorized. 

Defendant argues that, as in-this case the liability of the bonding company as 
surety was fixed from the date of the bonds, the rule which under such circum- 
stances places upon a party the duty to disaffirm a claimed obligation or later be 
bound thereby cannot apply. It claims that that rule applies only to situations in 
which the party claiming the right to recover has changed its position or permitted 
such a change to occur during the other party’s silence. We have little sympathy with 
this contention from the ethical standpoint. The argument amounts to this: I 
put the plaintiff into a situation from which he could not extricate himself. It 
was therefore useless for me to disaffirm the contract. 

Also, while the bonding company was bound by its execution of the bonds from 
the date of the execution, it is true that, if the steam shovel company had disaffirmed 
the obligation two years before the loss occurred, as it had opportunity to do, the 
bonding company might have taken some action to prevent the loss. 

For the above reasons, the judgment will be reversed. 

Judgment reversed, and judgment for plaintiff in error. 

Marshall, C. J., and Jones, Matthias, Day, Kinkade, and Robinson, J.J., concur. 


NATIONAL SURETY CO. v. MCCUTCHEON erat. (No. 10932.) 
(Court of Civil Appeals of Texas. Fort Worth. Jan. 31, 1925. Rehearing Denied 
March 7, 1925.) 

270 Southwestern Reporter 1062. 

2. INSURANCE—INSURANCE AGENT’S FAILURE TO REMIT COL- 
LECTED PREMIUMS HELD TO CONSTITUTE “FRAUD” AND “DIS- 
HONESTY” WITHIN MEANING OF INDEMNITY BOND. 

Insurance agent’s unexplained failure to remit to his principal sums due it as pre- 
miums which agent had collected held, in view of fiduciary relation, to amount to 
“fraud” and “dishonesty,” within the meaning of bond indemnifying agent’s surety 
against loss sustained by fraud or dishonesty of such agent. 

(For other cases, see Insurance, Dec. Dig. § 430.) 


On Motion of Rehearing. 
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4, INSURANCE—INSOLVENCY OF INSURANCE AGENT FAILING TO 
REMIT COLLECTED PREMIUMS NO DEFENSE IN ACTION ON 
BOND, WHERE AGENT MINGLED SUCH FUNDS WITH HIS OWN 
WITHOUT KNOWLEDGE OF PRINCIPAL. 


Fact that agent, failing to remit collected premiums, became insolvent, constituted 
no defense in action on bond given to indemnify his surety against loss from agent’s 
fraud or dishonesty, where agent mingled such funds with his own without knowledge 
of his principal. 

(For other cases, see Insurance, Dec. Dig. § 430.) 

Appeal from District Court, Wichita County; P. A. Martin, Judge. 


Action by C. E. McCutcheon and another against the National Surety Company 
and another. Judgment for plaintiffs, and named defendant appeals. Affirmed. 

Beall, Worsham, Rollins, Ryburn & Ryburn, of: Dallas, for appellant. 

Carrigan, Montgomery, Britain, Morgan & King, of Wichita Falls, for appellee. 

Conner, C. J. In 1921, one Jack Price was acting as agent for a number of in- 
surance companies doing business in the city of Wichita Falls, Tex., among which 
was the Bankers’ & Shippers’ Insurance Company of New York. Price, as principal, 
and the appellees, herein, McCutcheon & McGregor, executed a bond payable to said 
insurance company securing performance on the part of Price of all his duties as 
agent and the faithful and full payment of all premiums collected by him for his 
principal. Concurrently with the execution of this bond, Price and the appellant in 
this case, the National Surety Company, entered into a bond payable to McCutcheon 
& McGregor, indemnifying them against loss by reason of having executed the agency 
bond of Price to the Bankers’ & Shippers’ Insurance Company. 

This suit was instituted by McCutcheon & McGregor against the National Surety 
Company, setting out the foregoing facts and alleging that Price, as agent, had col- 
lected the sum of $1,648.74 as premiums due his principal, the Bankers’ & Shippers’ 
Insurance Company, for which he had failed to account, and which he had wrong- 
fully appropriated to his own use, and that by reason of such default and wrongful 
conversion McCutcheon & McGregor had been compelled, in fulfillment of the terms 
of the indemnifying bond executed by Price and McCutcheon & McGregor to said 
insurance company, to pay and had paid to said insurance company the amount of said 
Price’s shortage and defalcation. For which amount the plaintiff sought recovery. 

The defendant,.appellant here, appeared and answered, pleading certain limita- 
tions of the bond upon which plaintiff’s had declared. The bond was executed by Jack 
Price as principal and the National Surety Company, a corporation, as surety in the 
sum of $31,000, payable to the appellees McCutcheon & McGregor. It recited the 
execution of the indemnity bond that had been given by Jack Price and McCutcheon 
& McGregor, and further contained the following terms important in the determina- 
tion of this case, to wit: 

“Whereas, said obligees executed said bond upon the agreement then and there 
had and understood that the principal would, subject to the terms, conditions, and limi- 
tations herein contained, indemnify the obligees, and each of them, against any and 
all liability of whatsoever kind or nature under the bond of said principal as agent, 
and reimburse, make good and pay over to them and each of them any and all sums 
and amounts of money which they or either of them may pay or become liable to 
pay by reason of having signed such bond, then this obligation to be void, otherwise 
of full force and virtue. 


sal “This bond is executed by the company upon the following express conditions and 
imitations : : 

“First. The liability of the Company hereunder shall include only loss sustained 
by the obligees, herein by reason of fraud, or dishonesty of the principal in connection 
with the duties pertaining to the office or position of agent and occurring during the 
ee on the Ist day of July, A. D. 1921, and before the termination of 
this bond.” 

The execution of the several bonds mentioned is not disputed, nor is there any 
controversy as to their terms. Nor is it disputed that Jack Price, as agent of the 
Bankers’ & Shippers’ Insurance Company, collected for that company premiums justly 
due it in the sum of $1,648.74, which appellees had been required to pay. Appellant’s 
sole defense was and is that Price’s failure to account for said premiums did not 
constitute “fraud or dishonesty” within the meaning of the limitation above set out. 
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A trial before the court without a jury failed, however, to sustain this defense, and 
resulted in a judgment for appellees against Jack Price and the appellant surety com- 
pany in the sum of $1,648.74, with legal interest thereon from the Ist day of October, 
1922, amounting -to $112.10, aggregating $1,760.84, together with interest thereon at 
the rate of 6 per cent. from this date until paid. 

The case was tried below and is presented here upon an agreed statement of facts. 
They are such as without doubt entitled appellees to the judgment, unless it must be 
said, as appellant insists, that the facts “do not establish fraudulent or dishonest con- 
duct on the part of Jack Price.” The agreed statement shows, in addition to what we 
have said, that Jack Price was required under his agency contract to collect and remit 
to the Bankers’ & Shippers’ Insurance Company the latter’s portion of all premiums 
on policies issued by him on behalf of said company; that during said time it was the 
custom of Jack Price, as well as the custom of local fire insurance agents generally in 
the vicinity of Wichita Falls, to charge himself with the amount of premiums due on 
policies delivered and credit himself with the amount of commissions allowed under 
his agency contract, and, within a period of from 60 to 90 days after the issuance of 
such policies, he was required under his agency contract to remit to the Bankers’ & 
Shippers’ Insurance Company the amount shown to be owing by him to it; that in all 
he collected for said company premiums.due in the amount of $5,848.53, of which, from 
time to time, he remitted the sum of $4,199.29, leaving a balance of $1,648.74, which he 
has collected but has not remitted; and that for this deficiency McCutcheon & Mc- 
Gregor had been called upon to pay and did pay the Bankers’ & Shippers’ Insurance 
Company in settlement of the claims made by said insurance company against them 
under the bond executed by them to such insurance company. 

The contention of appellant, in substance, is that inasmuch as it was the custom of 
Jack Price to charge on the books kept by him premiums due his principal and credit 
himself with commissions earned, making remittances at stated intervals, the relation 
between Price and his principal. was that of debtor and creditor, and that his mere 
failure to account to his principal for the said sum of $1,648.74 due it did not con- 
stitute dishonesty or fraud, but, on the contrary, amounts to no more than mistake, 
negligence, error of judgment, or breach of contract, and that therefore the appellant 
was not liable under the terms of its bond. 

The rule of law that a surety is not to be held beyond the terms of his contract is 
too well settled to require the citation of authority. But in the agreed statement of 
facts before us we find no explanation of Price’s failure to account to his principal 
for the premiums due it. If in fact he became insolvent or because of some calamity 
was unable to make remittances between the time he collected the premiums and the 
time when, in accordance with his custom, he was required to make remittances, it is 
not shown by the agreed statement of facts. In other words, his failure to remit is 
wholly unexplained, and the question is: Does that unexplained failure to remit 
amount to “fraud or dishonesty,” within the meaning of the terms of appellant’s bond? 
In the absence of an explanation, the inference seems plain that he converted the pre- 
miums to his own use or to the use of some other person. 

[1] The recognized rule is that: 

“The relation of principal and agent is fiduciary, requiring the most perfect 
loyalty and the utmost good faith, the strictest integrity, and the fairest dealing on 
the part of the agent to his principal.” Hahl v. Kellogg, 42 Tex. Civ. App. 636, 94 
S. W. 389; Rand v. Davis (Tex. Civ. App.) 27 S. W. 939; Perry on Trusts, § 206. 

The case of Steere v. Stockyards National Bank (Tex. Com. App.) 256 S. W. 586, 
was one in which a cattle commission broker, Herbert Graves, was engaged, among 
other things, in selling cattle and other live stock for others upon the market at Fort 
Worth. His habit of doing business was when sales were made to deposit in the 
Stockyards National Bank the amounts paid for cattle sold by him. Such deposits 
were made in his own name, and he would later remit to his principals, stockmen in 
various parts of the state, amounts for which he had sold the cattle, less his com- 
missions. Graves failed in business and at the time of such failure was indebted in 
a large amount to various stockmen for whom he had sold cattle, who sued the bank 
to recover the several amounts due them. It appeared, at least inferentially, that 
Graves’ custom of so making his deposits and remittances was known to hi principals, 
and it was held in an opinion by the Commission of Appeals, approved by the Supreme 
Court, that the relation between the bank and Graves was that of creditor and debtor, 
and hence that the bank was authorized and required to pay Graves’ checks when 
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presented to it for payment, but that the relation between Graves and the stockmen 
was that of trustee and cestui que trusts, and that sums deposited by Graves and not so 
paid out on his checks constituted a trust fund to which the owners of the stock were 
entitled. The authorities sustaining that conclusion are collated in the opinion referred 
to and need not be here repeated. 

In Perry on Trusts, vol. 1, § 447, it is said: 

“The trustee must not mingle the trust fund with his own. If he does, the cestui 
que trust may follow the trust property, and claim every part of the blended property 
which the trustee cannot identify as his own.” 

In Mechem on Agency, vol. 1, § 1327, it is said: 

“It may be stated as a general rule that the agent is bound to account to his prin- 
cipal for all money and property which may come into his hands by virtue of the 
agency.” 

And again in section 1339, in discussing the necessity of demand before the prin- 
cipal should sue his agent for funds unaccounted for, it is said: 

“As a general rule in such cases, it may be presumed, it has been said, “That pay- 
ment has been delayed by reason of the want of safe and convenient means of trans- 
portation or of some other good and sufficient cause, and that the recipient of the 
money, still considering himself entitled to no more than enough to reasonably com- 
pensate him for his services in collecting, will pay it over on demand.’ This rule, 
however, presupposes that the agent has duly performed his duty of notifying the 
principal of the receipt of the money. But where he has not given such notice, and 
so long a time has elapsed since the collection of the money as to rebut the presump- 
tion above referred to, ‘he may well be considered as having appropriated it to his 
own use, and then neither law nor reason requires that before he can be sued for his 
nonfeasance, he should be requested to do what his conduct sufficiently indicates his 
determination not to do.” 

See, also, to the same effect, section 361 in Bowers’ Law of Conversion. 

[2] So here we think it must beheld that the premiums collected by Price and 
due his principal, the Bankers’ & Shippers’ Insurance Company, undoubtedly consti- 
tuted a trust fund and good faith on his part required him to remit such fund to his 
principal, and an unexplained failure to so do certainly amounted to wrongdoing. 

In Story’s Equity Jurisprudence, vol. 1 (14th Ed). § 263, it is said: 

“Fraud, indeed, in the sense of a court of equity, properly includes all acts, omis- 
sions, and concealments which involve a breach of legal or equitable duty, trust, or 
confidence, justly reposed, and are injurious to another, or by which an undue and 
unconscientious advantage is taken of another.” 

The same author again says, in section 267: . 

“It has been said that fraud cannot be exactly defined so as to fit every case but, 
generally speaking, fraud is any act, omission, or concealment which involves a breach 
of legal duty, trust, or confidence, justly reposed, and is injurious to another, or by 
which an undue and unconscientious advantage is taken of another.” 

The foregoing definitions of fraud, it seems, have been supported by numerous 
authorities. See Words and Phrases, vol. 3, p. 2944. In Words and Phrases, vol. 2, 
Second Series, p. 71, it is said: 

“ ‘Fraud’ and ‘dishonesty’ are synonymous terms. Whatever is dishonest is fraud- 
ulent in foro conscientiz, and is so treated in a court of equity.” (Citing cases.) 

We conclude from the agreed statement of facts before us that the trial court 
properly held that the unexplained failure of Price to remit to his principal, the 
Bankers’ & Shippers’ Insurance Company, the premiums collected by him and due that 
company, amounted to fraud and dishonesty within the meaning of the indemnifying 
bond given by appellant in this case, and the judgment below will accordingly be 
affirmed. 

On Motion for Rehearing. 

In illustrating the fact that no explanation of the agent Price’s failure to account 
for the premiums collected by him, we stated in our original opinion that— 

“Tf in fact he (Price) became insolvent or because of some calamity was unable 
to make remittances between the time he collected the premiums and the time when, 
in accordance with his custom, he was required to make remittances, it is not shown 
by the agreed statement of facts.” 

Appellant in its motion now says, among other things, that— 

“As already stated, we think that counsel will agree with us that the whole case 
was tried and submitted to this court upon the theory that Jack Price was insolvent. 
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But for this fact, no reason appears why he did not pay, or could not be compelled 
to pay.” 

And appellee, in reply to the motion for rehearing, says: 

“We conclude that Jack Price was insolvent on the 30th day of September, 1922, 
and at all times since that date, and respectfully request this court to consider the 
motion for rehearing in the light of this admission.” 

As stated in our original opinion, the case below was tried upon an agreed state- 
ment of facts in accordance with article 1949, Rev. Statutes. This article provides: 

“The parties may in any case submit the matter in controversy between them to 
the court upon an agreed statement of facts made out and signed by them or their 
counsel, and filed with the clerk, upon which judgment shall be rendered as in other 
cases; and, in such case, the statement so agreed to and signed and certified by the 
court to be correct, and the judgment rendered thereon, shall constitute the record 
of the cause.” 

And article 1607, Rev. Statutes, relating to proceedings in cases in the Courts of 
Civil Appeals, provides, among other things, that— 

“In all cases of appeal or writ or error to the court of civil appeals, the trial 
shall be on a statement of facts or agreed statement of the pleadings and proof as 
agreed upon by the parties, or their attorneys, or the conclusions of law and fact, as 
the case may be, certified to by the judge of the court below.” 

The agreed statement upon which the case was tried below was certified by the 
court to be correct, as provided in article 1949, above, and pursuant to article 1607 we 
proceeded to dispose of the case upon that statement, and nowhere in the statement 
does it appear that Jack Price was insolvent at or during the time he failed to report 
his collections as he was required to do under his contract of agency, and it is con- 
ceded by appellant, as will be seen from the quotation from its motion above, that no 
fact, other than Price’s insolvency, appears “why he did not pay or could not be 
compelled to pay.” 

[3, 4] On original hearing, we disposed of this case upon the agreed statement, 
agreed to by counsel below and certified to by the trial judge in accordance with the 
requirements of the statutes above quoted, and we do not feel disposed to give weight 
to a fact not shown by such agreed statement and not certified by the trial judge as 
a basis for a reversal of the conclusion originally announced. But if it be conceded 
that this should now be done and that we should accept the admission of counsel for 
appellees that Price was insolvent, we nevertheless think this fact of itself would con- 
stitute no defense. While the agreed statement of facts show that it was Price’s habit 
to deposit in the bank premiums collected for this principal in his own name, it no- 
where appears that this was done with the knowledge of his principal. His contract 
provided that he should make remittances of his premiums within at least 90 days 
from his collection, and’ this privilege, permitted doubtless as a matter of convenience, 
by no means authorizes the conclusion that Price had the right to mingle and use the 
moneys of his principal with those of his own. Had it appeared that Price upon his 
collection of the premiums for his principal had deposited them in the name of the 
principal and that the moneys had been lost by robbery, or failure of the bank, or 
by some vis., major, then indeed it might be said that his failure to account for the 
premiums would not constitute fraud or dishonesty within the meaning of appellant’s 
guaranty. But as trustee, as we think was his true relation to his principal, it was his 
duty upon the collection of premiums to hold them for his principal and no one else, 
and to make remittances thereof as provided in his contract, and if in violation of 
such duty he undertook to mingle such funds with his own and use them for purposes 
of his own, he did so assuming the hazard of his insolvency, and cannot now be 
heard to say that he is excused on that ground. See Insurance Co. v. Gloge, 229 F. 
327, 143 C. C. A. 446, Ann. Cas. 1917C, 416. 

The cases of Dixie Fire Ins. Co. v. Nelson, 128 Tenn. 70,157 S. W. 416, by the 
Supreme Court of Tennessee; Williams v. U. S. Fidelity & Guaranty Co., 105 Md. 
490, 66 A. 495; Monongahela Coal Co. v. Fidelity & Deposit Co., 94 F. 732, 36 C. C. A. 
444, and Sinclair & Co, v. National Surety Co., 132 Iowa, 549, 107 N. W. 184, cited 
in behalf of appellant, we think are distinguishable from this case. In the first three 
cases referred to, the warranty was against “larceny” or “embezzlement” of an em- 
ployee, which is distinguishable in the authorities from “fraud” or “dishonesty,” cov- 
ered by the guaranty in this case, while the case last referred to was disposed of, 
among other things, on the ground of an erroneous charge. 

We conclude that the motion for rehearing should be overruled. 
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MISCELLANEOUS 


HOME LIFE & ACC. CO. v. BECKNER et al. (No. 250) 
(Supreme Court of Arkansas. March 23, 1925. Rehearing Denied Aor 13, 1925.) 
270 Southwestern Reporter, 529. 

i. INSURANCE—FAILURE TO GIVE IMMEDIATE NOTICE NOT GROUND 
OF FORFEITURE; CLAUSE REQUIRING IMMEDIATE WRITTEN 
NOTICE OF INJURY TO, AND SUIT BY, EMPLOYEE NOT CONDI- 
TION PRECEDENT BUT CANNOT BE IGNORED. . 

Clause requiring employer to give insurer immediate written notice of injury 
to employee and of any suit instituted by latter is not condition precedent, unless it 
is made so by express terms or by necessary implication, nor does failure to comply 
therewith constitute ground of forfeiture of policy, but provisions are valid and can- 
not be wholly disregarded. 

(For other cases, see Insurance, Dec. Dig. §§ 539[3, 5], 612[2].) 


2. INSURANCE—DELAY IN FORWARDING NOTICE OF EMPLOYEE'S 
INJURY, SUIT, AND PROCESS HELD TO PREVENT RECOVERY. 


Where employer’s liability indemnity policy provided for immediate written notice 
of injury to, or suit by, employee and immediate forwarding of process to insurer, 
notice of injury given 1 year 7 months and 2 days thereafter and failure to forward 
summons for 10 months held, as matter of law, unreasonable delay preventing 
recovery, compliance within reasonable time being required. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


3. INSURANCE—EMPLOYER’S DELAY ON ADVICE OF ATTORNEY IN 
FORWARDING SUMMONS HELD NOT EXCUSED. 


Where employer’s liability indemnity policy provided for immediate forwarding 
of process to insurer in any suit by injured employee against company, fact, that 
delay of 10 months in forwarding summons was occasioned by employer’s attorney’s 
advice that insurer was not liable under circumstances of injury, held not to excuse 
delay. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) ‘ 

McCulloch, C. J., and Smith, J., concurring in the judgment. 

Appeal from Circuit, Dallas County; Turner Butler, Judge. 

Action by Clay W. Beckner and others against the Home Life & Accident Com- 
a From a judgment for plaintiffs, defendant appeals. Reversed, and cause dis- 
missed. 

T. D. Wynne, of Fordyce, for appellant. 

McDonald & Jones, of Hugo, Okl., and Jones & Jones and Jas. D. Head, all 
of Texarkana, for appellees. 

Woop, J. On October 14, 1914, the appellant, a corporation of Arkansas, issued 
a policy in favor of the Pine Belt Lumber Company, a corporation of Oklahoma, to 
indemnify the latter for a term of one year against loss from liability arising out of 
damages not in excess of $10,000 on account of bodily injuries, fatal or nonfatal, 
accidently suffered within the period covered by the policy, by any employee of the 
lumber company while on duty within the factory, shop, or yards of the lumber 
company: The policy contained, among others, the following provisions: 

“This insurance is subject to the following conditions: * * * 

“G. The assured, upon the occurrence. of any accident, shall give immediate 
written notice thereof, with the fullest information obtainable at the time, to the head 
office of the Company at Fordyce, Ark., or to the agent countersigning this policy. 
He shall give like notice with fullest particulars of any claim that may be made on 
account of such accident, and shall at all times render to the company all co-opera- 
tion and assistance in his power. 

“H. If, thereafter, any suit is brought against this assured to enforce a claim 
for damages on account of an accident covered by this policy, the assured shall 
immediately forward to the company every summons or other process as soon as 
the same shall have been served on him, and the company will, at its own cost, defend 
it against such proceedings in the name and on behalf of the assured, unless it shall 


elect to settle the same or to pay the assured the indemnity provided for in clause 
A as limited herein.” 


On the 25th of June, 1915, one Clifford Riggs, while in the employ of the lumber 
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company, received a personal injury. On March 25, 1916, Riggs instituted an action 
against the lumber company in the Oklahoma district court and recovered judgment 
in that court for $6,000, which judgment was afterwards affirmed by the Supreme 
Court of Oklahoma. The lumber company paid this judgment in full on the 3d day 
of January, 1921, amounting, with interest at the time of the satisfaction, to the sum 
of 308 08, The lumber company, through its trustees, the appellees, instituted this 
action against the appellant to recover on the policy above mentioned the amount of 
that judgment. It was alleged in the appellees’ complaint that the lumber company 
had complied with all the terms and provisions of the contract, and that the appel- 
lant refused to indemnify it as provided by the terms of the policy. The appellant 
defended on the ground that the lumber company had not complied with the pro- 
visions of the policy set out above. 

The facts on the issues joined are substantially as follows: The injury to Riggs 
occurred as above stated on June 25, 1915. On February 17, 1916, Riggs’ attorney 
wrote to the lumber company notifying it that they had been employed to represent 
Riggs’ interest in his claim for damages against the company. They stated in this 
letter that the injuries were received as: 

“A result of a train running away, over which the lumber company had control; 
that Riggs was riding on the engine by virtue of a pass that the lumber company 
had issued to him permitting him to ride at his own risk.” 

McDonald, one of the attorneys for the lumber company, testified to the effect 
that in his opinion, under the terms of the letter received by the lumber company 
from Riggs’ attorneys, the insurance company was not liable because the letter showed 
that the relation between Riggs and the lumber company at the time of Riggs’ injury, 
was that of passenger and carrier and not that of employer and employee. On 
January 24, 1917, 1 year, 7 months and 2 days after the injury to Riggs, McDonald 
& Jones, attorneys for the lumber company, wrote to the appellant stating in effect 
that Riggs had instituted a suit against it on March 26, 1916, claiming that he was 
injured while he was in the employ of the lumber company and inclosing a copy of 
Riggs’ complaint. In this letter the attorneys stated that it was the contention of 
the lumber company that Riggs was an independent contractor and not an employee, 
but that was a matter to be established in the court upon trial of the case; that if 
Riggs were found*to be an employee, then the lumber company would contend that it 
was within the protection of the insurance against liability under the terms of its 
policy and therefore, the lumber company was giving the insurance company notice 
of the action in order that the latter company might come in and defend same or 
take’ such steps as it deemed proper to protect its interests, and stating that the case 
would likely be set for trial on March 5, 1917. To this letter, the insurance company 
replied stating that it had no suggestions to make with reference to the defense of 
the suit for the reason that there was no obligation on its part to interest itself 
in the matter; that the injury was not reported to the appellant insurance company, 
and for that reason it declined to interpose. The cause, by consent, was heard 
by the trial court sitting as a jury and the court found generally the facts and law 
in favor of the appellees and rendered judgment in their favor in the sum of $7,368.05 
with interest from the date of the judgment at the rate of 6 per cent. per annum 
from January 3, 1921. From that judgment is this appeal. 

In the case of Hope Spoke Co. v. Maryland Casualty Co., 102 Ark. 1-5, 143 
S. W. 85, 38 L. R. A. (N. S.) 62, Ann. Cas. 1914A, 268, the policy under review 
contained the provision that: 

_ “Immediate notice of any accident and of any suit resulting therefrom with 
evéry summons or other process must be forwarded to the home office of the com- 
pany, or to its authorized representative.” 

In that case, the company issuing the policy received actual notice of the injury 
32 days after it occurred, and it appeared that the company was not injured by 
reason of the fact that notice was not given earlier. The company made a full 
investigation in due time of the injury. We held, under the facts of that case, that 
the language of the policy above quoted was not a condition precedent to recovery 
on the policy, and said: : 

“The contract of insurance does not in express terms make the provision with 
reference to giving notice of an accident a condition upon which liability of the insurer 
depended. The absence of language, indicating an intention to make compliance 
with that provision a condition of recovery, is noticeable. It does not in express 
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terms declare a forfeiture of the insured’s right to recover upon failure to give notice; 
nor can it be fairly implied from the language of the contract that the provision was 
intended as a condition precedent to the right to recover. On the contrary, the 
form of the policy and the language employed in it indicate a contrary intention.” 

While the clause of the policy under review in the case of Hope Spoke Co. v. 
Md. Casualty Co., supra, is somewhat different from the language of the policy 
under review in the case at bar, there is no essential difference in principle. What- 
ever may be the rule in other jurisdictions, this court is committed to the doctrine 
that failure to give notice under a clause in a policy similar to that under review 
“does not operate as a forfeiture of the right to recover, unless the policy in express 
terms or by necessary implication makes the giving of notice within a time specified 
a condition precedent to recovery.” See, also, Shafer v. U. S. Casualty Co., 90 Wash. 
687, 156 P. 861; Md. Cas. Co. v. Robertson & Co. (Tex. Civ. App.) 194 S. W. 
1140. There is no such express provision in the policy under consideration and no 
language making the provision as to immediate notice the essence of the contract. 

[1] We therefore cannot concur in the view of the learned counsel for the 
appellant that the clause of the policy for construction in the case at bar makes 
the failure of the assured to comply with the provisions of the policy in regard to 
the giving of immediate notice of the accident, and of any suit instituted by the 
injured party against the assured conditions precedent, and grounds of forfeiture 
of the policy. We do, however, fully agree with the counsel for appellant in his 
contention that there must be at least a bona fide compliance on the part of the 
assured with these provisions of the contract before he is entitled to a recovery. 
The assured, in other words, cannot wholly ignore the requirements of the policy 
as to notice of the occurrence of the accident, and as to the claim of the assured on 
account thereof, and likewise the provision requiring notice of any suit brought 
by the injured party against the assured for damages on account of the accident. 
These provisions in an insurance policy are valid. They are intended for the protec- 
tion of the insurer in order that he may investigate the circumstances of the injury 
and determine the course that he will pursue with reference to any claim that may 
be asserted against the assured by reason of such injury either before or after suit. 
Even though not a condition precedent and not a ground for forfeiture of the policy, 
the insurer has the right to insist that the insured comply with the obligations of 
his contract. 

This court did not hold, in the case of Hope Spokes Co. v. Md. Cas. Co., supra, 
that such provisions of the contract of insurance could be disregarded on the part 
of the insured. On the contrary, we there held that there was a compliance with such 
provisions of the contract. As we view the authorities, the courts generally hola 
that there can be no recovery unless there is a compliance with these provisions of 
the policy. Cooley’s Brief’s on the Law of Insurance, vol. 4 p. 3571; Deer Trail 
Consol. Min. Co. v. Maryland Casualty Co., 36 Wash. 46, 78 P. 135, 67 L. R. A. 275. 

This brings us to the question as to whether there is any substantial testimony 
tending to support the finding of the court that the appellees had complied with 
their contract to give immediate notice of the accident, and whether the lumber 
company immediately forwarded to appellant the summons served on the insurance 
company in the suit by Riggs against such company. Mr. Cooley says: 

“The condition, requiring ‘immediate notice’ or ‘notice forthwith’ of injury to 
employees, means written notice within a reasonable time under the circumstances 
of.the case. * * * The question as to what would be a reasonable time under the 
varying circumstances of each particular case would seem primarily to be a question 
for the jury under proper instructions by the court.” Cooley’s Briefs, vol. 4, pp. 
3572-3575, and cases there cited. 

[2] The accident resulting in the injury to Riggs occurred on June 25, 1915. 
The manager of the company and also its attorney knew of the accident and injury 
to Riggs on that day. McDonald, attorney for the lumber company, was of the 
opinion, from the statement of how the accident occurred by the manager of the 
company, that the insurance company would not be liable under its policy. The 
lumber company did not notify the insurance company of the accident until January 
24, 1917. Riggs, through his attorneys, notified the lumber company of his claim 
for damages against it on February 17, 1916, and on the 25th of March, 1916, 
Riggs instituted a suit in a district court of Oklahoma against the lumber company 
to recover damages for his injury. But the lumber company did not notify the 
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appellant insurance company of the filing of this suit until January 24, 1917. These 
facts are undisputed and there is, therefore, no testimony to sustain a finding of 
the court that the appellant had notice of the accident and of the suit within a reason- 
able time. The court should have declared as a matter of law upon the undisputed 
testimony that the lumber company did not comply with the provisions of the con- 
tract concerning the notice to be given appellant of the occurrence of the accident, 
and of the institution of the suit by Riggs against the lumber company. 

[3] The failure of the lumber company to notify the appellant of the occurrence 
of the injury for a period of 1 year 7 months and 2 days after its date is an unrea- 
sonable and inexcusable delay. Likewise, the failure on the part of the lumber com- 
pany to forward the summons against it, thus notifying the insurance company of 
the suit that had been instituted against the lumber company by Riggs for a period 
of 10 months was an unreasonable delay within the terms of the contract of insur- 
ance. The appellant is in no manner bound by the opinion of the lumber company’s 
attorneys to the effect that the appellant under the circumstances uf the injury was 
not liable to the lumber company under the policy. This opinion of the attorneys 
was not sufficient in law to justify it in failing for a period of 10 months to forward 
notice to the appellant of the suit that had been filed against it. 

Mr. Cooley says: 

“The courts, without regard to the question whether reasonableness of the time 
is a matter for the court or the jury, have held unexcused delays of varying length 
unreasonable per se.” 

And several cases are cited in support of the text where failure to give notice 
for a less time than 10 months was held to be unreasonable delay. Cooley’s Briefs 
on Law of Insurance, vol. 4. p. 3573. 

The trial court erred in failing to find, as a matter of law, that the lumber com- 
pany had not complied with its contract, and that it was therefore not entitled to 
recover. The judgment is therefore reversed, and the cause will be dismissed. 

McCuttocnH, ©, J. (concurring). My concurrence in the reversal of this case 
is based entirely on other grounds. than those stated in the opinion of the majority, 
for I think that a double mistake has been made by the majority, in holding that 
the giving of immediate notice of injury and of the commencement of an action was 
not a condition precedent to the performance of which operated as a forfeiture, and 
in holding that failure to comply with these requirements operated as a forfeiture 
without the same being treated as conditions precedent. My view of the case is 
that the requirements with respect to notice were conditions precedent, and that there 
was a forfeiture on account of failure to perform those conditions. It seems to 
me that the majority have misapplied the decision of our court in Hope Spoke Co. 
v. Maryland Casualty Co., 102 Ark. 1, 143 S. W. 85. The policies involved in the 
two cases are radically different. The policy in the case cited did not, either in 
express words or by necessary implication, declare the requirement with respect to 
notice to be a condition. The policy. merely stated the requirement, but did not make 
it a condition nor declare that a forfeiture would result from noncompliance. 

On the other hand, the policy in the case now before us states that it “is subject 
to the following conditions,” and then proceeds to state the requirements in regard 
to notice. It does not state the requirement as a condition precedent, but does state 
it as a condition, and the necessary result is that it is a condition precedent. In the 
opinion in the case cited we recognized that the question involved was a very 
close one, and that the terms of the policy came very close to the line of distinction 
in the authorities on the subject. We followed the line of authorities holding that: 

“Failure to give notice within a specific time, in accordance with the terms of 
the policy, does not operate as a forfeiture of the right to recover unless the policy 
in express terms or by necessary implication makes the giving of notice within the 
specified time a condition precedent to recovery.” 

In the present case the policy does, in express terms, declare the giving of notice 
within the time specified to be a condition. If it is a condition at all, it is a con- 
dition precedent to the right of recovery on the policy. 

The majority is also in error, I think, in holding that if the requirement was 
not a condition precedent, the failure to give notice in this case worked a forfeiture. 
The correct rule is that unless the requirements of the policy constitute conditions 
precedent to recovery, or that all rights under the policy are forfeited by failure to 
comply with the requirements, then the omission is not a defense to a suit on the 
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policy unless some injury resulted from such omission. That is precisely what we 
decided in Hope Spoke Co. v. Maryland Casualty Co., supra. In that case we held 
that the requirement of notice was not a condition precedent, and that failure to 
strictly comply with the requirement was not a defense, because no injury was shown 
to have resulted. See, also, Frank Parmelee Co. v. Aétna Life Insurance Co., 166 
F. 741, 92 C. C. A. 403, where the court said: 

“In contracts of this kind, to escape liability, the insurer must show that the breach 
is something more than a mere technical departure from the letter of the bond— 
that is, a departure that results in substantial prejudice and injury to its position in 
the matter.” 

In the present case there was no attempt to show that any injury resulted to 
appellant from the failure of appellee to give notice of the injury and of the institu- 
tion of the action by the injured employee. But, for the reasons stated above, I concur 
in the reversal. 

Mr. Justice Smith agrees with me in the views here expressed. 


NATIONAL OPTICAL CO. v. UNITED STATES FIDELITY & GUARANTY 
CO. (No. 10942.) 
(Supreme Court of Colorado. April 6. 1925.) 
235 Pacific Reporter 343. 

1. INSURANCE—NOT EVERY DOUBT IN LANGUAGE OF POLICY CON- 
STRUED AGAINST INSURER, BUT WORDS MUST BE INTER- 
PRETED IN THEIR ORDINARY AND OBVIOUS MEANING, IN LIGHT 
OF SURROUNDING FACTS. 

Rule that insurance policy should be construed most strictly against insurer does 
not mean that every doubt must be resolved against it, but words used should be 
eee according to their ordinary and obvious meaning, in light of surrounding 

acts. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE—“ADJACENT” DEFINED. 

Word “adjacent,” used in policy insuring against claims for accidental injuries to 
persons other than employees while on its premises, or on sidewalks, ways, or premises 
adjacent thereto, held to mean very near, close by, and it usually connotes contact. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


3. INSURANCE—EXCEPTION FROM COVERAGE OF .ACCIDENTS 
CAUSED BY DRIVERS AWAY FROM INSURED’S PREMISES HELD 
NOT NECESSARILY TO IMPLY INCLUSION OF ALL OTHER ACCI- 
DENTS HAPPENING AWAY FROM PREMISES. 

Under policy insuring against accidental injuries to persons not employees, except 
accidents caused by chauffeurs or their helpers, occurring away from premises, ex- 
ception does not necessarily imply inclusion of all other accidents happening away from 
premises, since exception of part of class not included does not necessarily imply 
inclusion of remainder of class, and ought not to imply it against obvious scope 
of main category. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Department 2. 

Error to District Court, City and County of Denver; Julian H. Moore, Judge. 

Action by the National Optical Company against the United States Fidelity & 
Guaranty Company. From a judgment for defendant, plaintiff brings error. Affirmed. 

Warwick M. Downing and Richard E. Downing, both of Denver, for plaintiff in 
error. 

Gillette & Clark, of Denver, for defendant in error. 

Denison, J. A general demurrer of the defendant to the complaint of the plain- 
tiff was sustained, and judgment entered thereon, and the plaintiff comes here as 
plaintiff in error. 

he complaint shows that the defendant insured the plaintiff against claims for 
accidental injuries to persons other than its employees, suffered “while within or upon 
the premises stated in the schedule, or upon the sidewalks, ways, or premises adjacent 
thereto, except that accidents caused by drivers, chauffeurs, and their helpers are ex- 
cluded when occurring away from the premises as described in the schedule”; that 
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the premises described in the schedule were “1516-1522 Glenarm Place, Denver”; 
that while the policy was in force a boy, while riding a bicycle on the business 
of plaintiff, ran into a woman at the corner of Seventeenth and Champa streets 
in Denver, in consequence of which plaintiff had to pay her about $2,000; that said 
corner is adjacent to said premises. 

The question is whether this loss is within the terms of the policy. The defend- 
ant says, “No,” because Seventeenth and Champa is five or six blocks from 1522 
Glenarm, and so not adjacent. In answer to this plaintiff says: (1) That the word 
“adjacent means near, but not contiguous or adjoining; that how near must depend 
upon the circumstances, time, place, and purpose of its use; and that such factors, 
shown in the complaint, require the extension of its meaning at least to the business 
streets of Denver. (2) That the exception of accidents caused by drivers, etc., “away 
from the premises,” as shown above in italics, necessarily implies the inclusion of all 
other accidents, which happen “away from the premises.” (3) That the complaint 
states that the place of the accident was adjacent to the premises, and so that stands 
admitted. 

[1, 2] The meaning of “adjacent” in the policy before us is not seriously in doubt. 
It is obvious. It is true that a contract of this sort, it is said, should be construed 
most strongly against the party that drew and presented it for signature, but that does 
not mean that every case of doubt must be resolved against him. To take the ordinary 
and obvious meaning of words and construe them in the light of surrounding facts is 
the fundamental rule of construction. When that fails, other so-called rules, which 
might better be called expedients, may be resorted to. In the present case the meaning 
is not hard to find. In ordinary acceptation the word “adjacent” means very near, 
close by, and it usually connotes contact. Derivatively it means lying at—present. It 
is well said that this word has no fixed meaning, and that its intent must be found in 
the context (1 C. J. 1196), and the use of the words “sidewalks and premises,” 
especially the latter, supports defendant’s interpretation. Without doubt, one reading 
of premises in a city, and sidewalks, ways, and premises adjacent thereto, would not 
think of sidewalks half a mile away, nor of all the premises within a radius of half 
a mile; yet “ways” are within the same class in the sentence as “sidewalks” and 
“premises.” 

[3] Plaintiff's second point is but an argument in favor of his first. We do not 
agree with his conclusion. The exception of accidents caused by drivers, etc., “away 
from” the scheduled premises, has a reasonable purpose, and is not superfluous, even 
if we adopt plaintiff's construction, because it may mean to except accidents caused 
by drivers, etc.; upon the adjacent sidewalks, ways, or premises, with the idea that 
what was on them was away from the premises themselves; if, however, it means 
farther away than that, it may have been put in out of caution. The exception of 
part of a class not included does not necessarily imply the inclusion of the remainder 
of such class, and ought not to imply it against the obvious scope of the main category. 
Wilkins v. Abell, 26 Colo. 462, 466, 58 P. 612; Employer’s Liability, etc., Co. v. Mor- 
row, 143 F. 750, 74 C. C. A. 640. 

[4, 5] As to plaintiff’s third proposition: The court takes judicial notice of 
matters of common knowledge in the community where it sits; therefore the relative 
position of the corner of Seventeenth and Champa Streets and 1522 Glenarm Place, 
both in an old and well-known part of the city, are known to the court. After plain- 
tiff, then, had alleged the place of the accident, his statement that it was adjacent was 
concerning a matter judicially known to the court, and so a matter of law, which 
could not be the subject of an issue of fact, and therefore was not admitted by the 
demurrer ; and, since the meaning of the words of a written contract is for the court, 
it was the duty of the court upon the demurrer to determine the meaning of the word 
“adjacent,” and whether Seventeenth and Champa was adjacent to 1522 Glenarm, 
according to that meaning. 

Judgment affirmed. 

Allen, C. J., and Whitford, J., concur. 


























































































































Penn. Mut. Life Ins. Co. v. Blount et al. 


PENN MUT. LIFE INS. CO. v. BLOUNT er av. (No. 15871.) 
(Court ot Appeals of Georgia, Division No. 2. April 11, 1925.) 
127 Southeastern Reporter 892. 

(Syllabus by the Court.) 


1. INSURANCE—RULE AS TO PRINCIPAL’S LIABILITY FOR ACTS OF 
GENERAL AGENT STATED; INSURER NOT BOUND BY UNAUTHOR- 
IZED DELIVERY OF POLICY BY AGENT WITHOUT PAYMENT OF 
PREMIUM; INSURER MAY WAIVE CONDITION REQUIRING PAY- 
MENT OF PREMIUM BEFORE DELIVERY OF POLICY; INSURER 
MAY BECOME BOUND BY UNAUTHORIZED ACT OF AGENT BY 
SUBSEQUENT RATIFICATION ; INSURER HELD TO HAVE WAIVED 
COMPLIANCE WITH CONDITION REQUIRING PAYMENT OF PRE- 
MIUM BEFORE DELIVERY OF POLICY; AGENT COULD WAIVE 
CONDITION OF DELIVERY ONLY ON PAYMENT OF PREMIUM. 


“A general agent may bind his principal with respect to all matters within the 
apparent scope of his employment. But the principal may qualify the authority of a 
general agent, and will not be bound by the acts of his agent beyond the scope of his 
authority, where the person dealing with the agent had =n of such limitations.” 
Hutson v. Prudential Insurance Co., 122 Ga. 847 (1), 50 S 

(a) Where an application for a "policy of life insurance vaisciienll that the appli- 
cation should be regarded as a part of the contract if and when issued, and that, if 
the premium on the insurance should not be paid at the making of the application, ‘the 
contract of insurance should not be in force unless or until a policy should be issued 
and delivered to the assured and the first premium thereon actually paid during his 
lifetime and good health, and that the assured understood that the company’s agents 
had no authority to modify, alter, or enlarge contracts; and where the policy, as 
issued upon the application, contained provisions that no alteration or waiver of any 
of its conditions should be valid unless indorsed thereon and signed by an officer of 
the company, and that no agent was authorized to modify, alter, or enlarge the con- 
tract, the actual payment of the first premium during the lifetime and good health 
of the assured was a condition precedent to the liability of the insurer, and neither 
a local agent nor a general agent of the company could waive such condition. If 
the condition was not complied with, an unauthorized delivery of the policy by one 
of such agents would not estop the company from urging the noncompliance there- 
with as a defense, notwithstanding the policy so improperly delivered may have con- 
tained a formal acknowledgment of the receipt of the premium. 

(b) But the company by its proper officers could waive such condition, and, if 
it did so, it would not be permitted to deny the payment of the premium for ‘the 
purpose of avoiding the policy, although it might do so for the purpose of en- 
iorcing the payment of the premium. 

*(c) In a matter of this sort, whatever the company might do itself it would 
be permitted to do by an agent, and it would be bound even by an unauthorized 
act of its agent if it subsequently ratified it. 

(d) While it appeared from the petition that the defendant’s agents made an 
ubsolute and unconditional delivery of the policy when they were not authorized 
o do so, the facts therein set forth further showed that the company subsequently 
ratified the delivery, and thus should be held to a waiver of the condition above 
referred to. 

(e) It follows from the above that the petition set forth a cause of action. 

(For other cases, see Insurance, Dec. Dig. §§ 141[1, 3], 142. 


», INSURANCE—PETITION HELD TO PLEAD RATIFICATION OF 
AGENT’S UNAUTHORIZED DELIVERY OF POLICY; DEMURRER TO 
ALLEGATIONS AND PRAYERS FOR DAMAGES AND ATTORNEY’S 
FEES HELD PROPERLY OVERRULED, IN VIEW OF SUFFICIENCY 
OF PETITION TO SHOW RIGHT TO RECOVER ON POLICY. 

Since the petition as amended is construed as sufficiently alleging a ratification 

‘f certain acts of the defendant’s agents, which in the absence of ratification would 

ave been unauthorized, there was no merit in the special demurrers attacking such 
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allegations, upon the ground that they were mere conclusions of the pleader, and that 
the authority of the agents to do such acts was not shown. 

(a) There was no merit in the special demurrer attacking the alleged tender of 
the unpaid first premium, upon the ground that the company was under no obligatior 
to accept it; it appearing from the petition that, although the first premium had not 
actually been paid, the policy was effective at the death of the assured, and that the 
premium should be paid. 

(b) The petition having set forth a cause of action for the recovery of the 
principal of the policy, the court did not err in overruling the demurrer to the alle- 
gations and prayers for the recovery of damages and attorney’s fees, where the sole 
reason urged by the demurrer for striking the same was that the petition showed 
no right of recovery whatever under the policy. 


(For other cases, see Insurance, Dec. Dig. §§ 629[1], 634[1].) 


3. INSURANCE—COMMUNICATIONS BETWEEN INSURED AND INSUR- 
ANCE COMMISSIONER HELD NOT BINDING ON INSURER; CUS- 
TOM NOT PART OF CONTRACT BY IMPLICATION WHERE INCON- 
SISTENT WITH EXPRESS PROVISIONS. 

The court erred in not sustaining special demurrers to averments of the petition, 
wherein it was shown that the beneficiaries under the policy made a futile application 
to the insurance commissioner of the state for some action on his part by which the 
insurer would be required to deliver to them the policy, the possession of which the 
insurer had acquired with the consent of the assured during his lifetime, and which 
the insurer thereafter refused to deliver to the beneficiaries. Even if the insurance 
commissioner had any authority in such a matter, the ex parte action of the plaintiffs 
therein could not be taken advantage of in their subsequent suit upon the policy. 
The allegations as to the communications between them and the insurance commis- 
sioner were therefore irrelevant. 

(a) The rule that a custom of a business or trade may be binding upon the 
parties to a contract, when it is of such universal practice as to justify the con- 
clusion that it became by implication a part of the contract (Civil Code of 1910, 
§ 1[4]), cannot make the custom a part of the contract where, as in the instant case, 
the alleged custom is inconsistent with the expressed provisions of the agreement. The 
court erred in not sustaining the special demurrer to one of the paragraphs of the 
amndment to the petition by which it was sought to bind the defendant by an alleged 
custom. 


(For other cases, see Insurance, Dec. Dig. § 648[1].) 


Error from City Court of Waynesboro; Wm. H. Davis, Judge. 

Action by E. H. Blount and others against the Penn Mutual Life Insurance Com- 
pany. Judgment for plaintiffs, and defendant brings error. Reversed. 

This was an action upon a life insurance policy in the sum of $5,000, written upon 
the life of Ransom A. Bell. The defendant filed general and special demurrers. The 
petition was amended, after which the defendant renewed its original demurrers 
and filed further demurrers to the suit as amended. All of the demurrers were over- 
ruled, and the defendant excepted. 

The application for the policy contained the following stipulations: 

“My statements and answers to the questions printed above, and my statements and 
answers made and given to the company’s medical examiner, are full, complete, and 
true. Upon them I base my application for insurance, and agree that they shall be 
regarded as a part of the contract if and when issued. If the premium on the insur- 
ance herein applied for is not paid at the time of making this application, the con- 
tract of insurance shall not be in force unless or until a policy shall be issued and 
delivered to me and the first premium thereon actually paid during my lifetime and 
good health. 

“If settlement is effected in accordance with the attached receipt at the time of 
making this application, the policy shall be in force as of the date of such settlement, 
provided the application is approved by the company at the home office. The policy, 
if and when issued to me, shall be in the form now in use by the company. I under- 
stand that neither agents nor examiners have any authority to modify or enlarge 
contracts. The foregoing agreements and declarations are made on behalf of myself 
and of any beneficiary under any policy on my life issued by the company upon this 
application. 
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“My acceptance of any policy issued on this application will constitute a rati- 
fication by me of any correction or addition to this application made by the company 
and noted in the space provided for ‘home office indorsements only.’ ” 

In the policy itself was a provision as follows: 

“No alteration of this policy or waiver of any of its conditions shall be valid 
unless indorsed thereon and signed by an officer of the company. No agent is author- 
ized to modify, alter, or enlarge this contract or to bind the company by any promise 
or undertaking as to distribution or surplus or any future award of interest.” 

The petition alleged: 

On September 20, 1922, the assured made application for the policy, and on the 
following day was duly examined by the company’s physician, and the papers were 
forwarded to the proper officers of the defendant through P. W. Thompson, the local 
agent of the insurance company at Waynesboro, Ga. On October 1, Thompson made 
to the assured “absolute and unconditional delivery of the policy,” under an agree- 
ment that the premium was to be paid on or about October 14. The credit was 
expressly agreed to, and was in accordance with.the usual practice of the company 
in such matters; the agent, who was financially responsible, stating to the assured 
that he himself was liable to the company for the premium. The assured, however, 
was able to pay the premium and would have done so but for the assurance of the 
agent that the policy was all right and of force when delivered. On October 7, after 
the policy had been in actual possession of the assured, and in full force for 7 days, 
the assured desired to change the beneficiary. Upon this fact being made known to 
Thompson, the agent, he had the assured make out a written application accordingly. 
The application was to substitute the present plaintiffs in lieu of the beneficiary orig- 
inally named in the policy. Thompson forwarded the application to the general agent 
of the company at Augusta, Ga.—Mr. I. T. Heard—who forwarded it to the head 
office of the company at Philadelphia, where, on October 13, 1922, the company did 
change the beneficiary as requested and mailed the policy back to its general agent 
at Augusta for return to the assured. The policy had been intrusted to the local agent 
at Waynesboro, on October 7, for the sole purpose of having a change made in the 
beneficiary, and the assured would have paid the premium on or about October: 14, 
as originally agreed, but for the voluntary suggestion of Thompson that he need not 
pay the premium until the policy had been returned from the home office, with the 
change in the beneficiary. 

“On October 18, 1922, at the request of said Bell, E. H. and H. M. Blount per- 
sonally called upon the said P. W. Thompson, agent of said defendant company as 
aforesaid, and offered to pay the premium on said policy. The agent said that he 
was responsible to the company for the premium, but he preferred not to accept the 
money until he could confer with higher officers of the company, inasmuch as the 
said Bell had, on the morning of that same day, sustained an injury by a burn while 
trying to extinguish a fire at his home, which injury, however, the physician at that 
time had stated was not serious, though painful. Said Ransom A. Bell died on 
October 22, 1922, and at that time the policy was in the possession of the said I. T. 
Heard, general agent of the defendant company at Augusta, and had been there since 
October 18, 1922.” 

Certain other allegations were made in the petition, apparently for the threefold 
purpose of explaining the failure to attach a copy of the policy, of showing an abso- 
lute refusal to pay, and of illustrating the defendant’s alleged bad faith, by reason 
of which the plaintiffs prayed to recover damages and attorney’s fees, in addition 
to principal and interest. 

The amendment to the petition was as follows: 

“18. Since filing said petition, plaintiffs served notice on the defendant company 
to produce the original policy of insurance described in the petition, the return of 
which to plaintiff had been refused by the defendant company; and, in response to 
that notice, attorney for plaintiff has been informed by attorneys for defendant com- 
pany that the original policy, naming the first beneficiary as stated in the petition, 
was destroyed by the company, and a new policy, bearing the same date and number 
as the original, but containing the new beneficiaries, was substituted for the original, 
and that substituted policy had been placed in the hands of the plaintiff’s attorney, 
together with a photographic copy of that policy, and of the application of Ransom 
Bell, the insured, for the original policy; and plaintiffs now voluntarily attach hereto 
that photographic copy of the substituted policy and application, as containing the 
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correct recital of the substantial statements of the original policy, except as to the 
original beneficiary. 

“19, Said contract of insurance was binding on said defendant company for the 
following, among other reasons: 

“(1) Said policy was absolutely and unconditionally delivered to the insured by 
the authorized agent of the company, and remained in his possession for 7 days, and 
was intrusted back to the company for the sole purpose of changing the beneficiary. 

“(2) Credit for the payment of the first premium was extended by the local agent 
of the company at Waynesboro, P. W. Thompson, and by the agent at Augusta, 
Ga., I. T. Heard, and those parties became directly responsible for said premium to 
the head offices of the company, and the extending of such credit, and becoming 
responsible therefor, was in accordance with the usual course of business of said 
defendant company with said agents. 

“(3) By accepting the application of the insured for a change of beneficiaries in 
the policy already issued and delivered to him, and in making the change so requested, 
and in returning the policy with the new beneficiaries inserted to I. T. Heard, the 
agent at Augusta, Ga., for delivery to the insured, the defendant company ratified 
the act of its agents in making the original delivery of the policy, and in extending 
credit for the first premium, for which said agents were personally liable and finan- 
cially responsible. 

“(4) Said company has waived any right it might have had to reject the act of its 
agent in making delivery of said policy, and giving credit for the payment of the 
first premium, by allowing the insured to remain under the impression that the policy 
was in effect from the date of delivery, and that he was protected thereunder. 

“(5) Said company is estopped in this action from pleading the incompleteness 
and invalidity of the contract of insurance, by reason of the acts of its agents and 
officers, and the knowledge the company had of said acts. (Italics ours.) 

“(6) It is a common course of business with all the standard insurance com- 
panies, among which the defendant company formerly ranked very high, to allow their 
agents to make delivery of insurance policies, and give credit for premiums, charging 
the agents with liability for the premuims on policies so delivered, for a period gen- 
erally of 60 days; and said course of business was permitted and carried on by de- 
fendant company, notwithstanding any stipulation in the fine printed matter of the 
application for insurance; and, in accordance with this custom, the face of the policy 
itself contains a direct admission that, so far as defendant company itself is con- 
cerned, the first premium is admitted to have been paid on the date of the policy, as 
shown by the following extract: ‘In consideration of the payment in advance to the 
company at its home office of the sum of $155.90 at the date hereof, and upon con- 
dition that the annual premium of $155.90 is paid at or before 3 o’clock p. m. on the 
25th day of September-in every year, for a term of five full years,’ etc.” 

The grounds of the special demurrers will appear in the opinion. 

Callaway & Howard, of Augusta, for plaintiff in error. 

Wm. H. Fleming, of Augusta, for defendants in error. 

Bett, J. (after stating the facts as above). 1. Notwithstanding the acknowledg- 
ment in the policy of the receipt of the first premium, under the stipulation in the 
application that the contract of insurance should not be in force unless or until a 
policy should be issued and delivered to the assured and the first premium thereon 
actually paid during his lifetime and good health, the payment of the premium accord- 
ing to the terms of the agreement was a condition precedent to the liability of the 
insurer, unless there was a due or unconditional delivery of the policy by the com- 
pany. Reliance Life Insurance Co. v. Hightower, 148 Ga. 843, 98 S. E. 469; Volun- 
teer State Life Ins. Co. v. McGinnis, 29 Ga. App. 370, 115 S. E. 287, and citations. 

[1] The agreement signed by the assured in his application, “that neither agents 
nor examiners have any authority to modify or enlarge contracts,” and the clauses in 
the policy that “no alteration of this policy or waiver of any of its conditions shall 
be valid unless indorsed thereon and signed by an officer of the company,” and that 
“no agent is authorized to modify, alter, or enlarge this contract,” placed the assured 
upon notice that the agents of the company were without any authority to put the 
policy in force unless the first premium thereon was actually paid during his lifetime 
and good health. The limitations as thus expressed applied to all agents, including 
general agents. A principal may qualify the authority even of a general agent, and 
will not be bound by acts of such agent beyond the scope of his authority, where 
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the person dealing with him has notice of the limitations thereon. Hutson v. Pru- 
dential Ins. Co., 122 Ga. 847 (2), 50 S. E. 1000; Vardeman v. Penn Mutual Life Ins. 
Co., 125 Ga. 117 (3), 54 S. E. 66, 5 Ann. Cas. 221; Bank of Commerce v. New York 
Life Ins. Co., 125 Ga. 552 (3), 54 S. E. 643; Rome Industrial Ins. Co. v. Eidson, 138 
Ga. 592 (1, 2), 75 S. E. 657; Reese v. Fidelity Mutual Life Association, 111 Ga. 482, 
490, 36 S. E. 637. The present case differs from Fireman’s Fund Ins. Co. v. Pekor, 
106 Ga. 1 (1), 31 S. E. 779, and Mechanics’ & Traders’ Ins. Co. v. Mutual Real 
Estate Association, 98 Ga. 262 (1, 2), 25 S. E. 457, in which the suits were upon 
contracts of fire insurance, and in which it appeared that the agents dealt with had 
authority to issue and deliver the policies. 

“Nor was this a case of knowledge of an existing fact by an agent issuing a 
policy, as in the case of Johnson v. A£tna Insurance Co., 123 Ga. 404, 51 S. E. 339, 107 
~ eae sae Brown v. Mutual Benefit Life Ins. Co., 131 Ga. 38 (1), 40, 61 


It was said, even in the Johnson Case (see 123 Ga. 407, 51 S. E. 340, 107 Am. 
St. Rep. 92), that: 

“As to a matter concerning the time when the contract is to become of force, 
* * * the insured, by accepting the policy, would be bound by its terms, and could 
not a up a waiver which he was bound to know the company’s agent had no power 
to make.” 

Furthermore, that case was also a fire insurance case, and— 

“generally the agent of a fire insurance company has power to fill up and issue the 
policies, and the acts and knowledge of such agent are the acts and knowledge of the 
company. There is therefore manifest propriety in holding that the knowledge of 
such agent is imputable to the company. This is true, even though the policy under- 
takes to limit expressly the power of the agent. In other words, where the agent is 
charged by the company with the duty of acquiring knowledge for the company, or 
is clothed by the company with the actual or apparent authority to act for the com- 
pany in the issuance of the policy, express limitations upon the power of such agent 
will not prevent the application of the general rule that knowledge of the agent as 
to matters within the general scope of his authority is the knowledge of the principal.” 
New York Life Ins. Co. v. Patten, 151 Ga., 185, 187, 106 S. E. 183, 184. 

The express provisions of the contract are not avoided by the allegations of the 

petition with reference to a custom between the company and its agents whereby the 
agents were allowed to make delivery of policies and give credit for premiums, and 
the company would charge the agents with liability therefor for a period of 60 days. 
Under the language of the particular policy, the question is not, What was the custom 
and practice of the company in dealing with its agents with respect to the collection 
and payment of premiums generally? but, What was done in the particular case? 
Parties in the making of contracts may disregard a prevailing custom or usage, and 
if their stipulations are contrary thereto they will be presumed to have intended to 
exclude it from the particular agreement. Haupt v. Phoenix Mutual Life Ins. Co., 
110 Ga. 146, 35 S. E. 342. In the absence of an understanding to the contrary— 
“a custom of the trade, if of such universal practice as would justify the conclusion 
that it must by implication have formed a part of the agreement, could be proved in 
aid of an otherwise incomplete or ambiguous writing. This rule does not authorize 
proof of a custom where it runs counter to or is inconsistent with an expressed pro- 
vision of the agreement. Stamey v. Western Union Tel. Co., 92 Ga. 613, 616, 18 
S. E. 1008, 44 Am. St. R. 95; Vardeman v. Penn Mutual Life Ins. Co., 125 Ga. 
117 (2), 120, 54 S. E. 66, 5 Ann. Cas. 221; Lowery Lock Co. v. Wright, 154 Ga. 
867 (4), 115 S. E. 801.” Mays v. Hankinson, 31 Ga. App. 473 (3), 120 S. E. 793; 
Vaughn v. American National Ins. Co., 19 Ga. App. 660, 91 S. E. 1057; Bank of 
Commerce v. New York Life Ins. Co., 125 Ga. 552 (3), 54 S. E. 643. 

If the company accepted the liability of either of its agents for the premium, any 
custom that might prevail between it and its agents in other cases would be imma- 
terial. Williams v. Empire Mutual Life Ins. Co., 8 Ga. App. 303 (9), 68 S. E. 1082. 
Any general course of dealings would likewise be immaterial if the company did not 
agree to the arrangement in the particular case, and the petition fails to allege that 
it did so agree. F ? 

It follows from what has been said that the petition cannot be sustained, either 
upon the hypothesis that the company’s general agent could and did waive the stipu- 
lation that the policy should not become effective until and unless the first premium 
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should be paid in cash during the good health of the assured, or upon the theory that 
the stipulation was ineffective because the company was accustomed to accept the 
liability of its agent or agents in lieu of the payment of the premium by persons 
generally upon whose lives it issued contracts of insurance—both of which propo- 
sitions the plaintiffs (the defendants in error here) have insisted upon. 

But as we have already intimated, if the company made a due and unconditional 
delivery of the policy it would be presumed to have waived the requirement that the 
premium should be actually paid during the good health of the assured as a condition 
precedent to its liability and to have extended credit for the premium. In that case 
the recital of payment as contained in the policy “would become a covenant of the 
contract, and it would not be open to the insurer to deny the payment of the first 
premium for the purpose of avoiding the policy, although the insurer might deny 
and disprove the recital merely for the purpose of enforcing payment of the first 
premium.” Reliance Life Ins. Co. v. Hightower, supra. If the company could thus 
bind itself by its own delivery, it could do so by ratifying an unauthorized delivery 
by one of its agents. Civil Code 1910, §§ 3571, 3569. 

It was alleged, in the amendment to the petition, that the policy was absolutely 
and unconditionally delivered to the assured, and remained in his possession for 7 
days, and was intrusted back to the company for the sole purpose of changing the 
beneficiary ; that credit for payment of the first premium was extended both by the 
local agent and the general agent; that the company accepted and complied with the 
request of the assured for a change of the beneficiary, and thereafter returned the 
policy to its general agent “for delivery to the insured”; and that in these things the 
company was acting with knowledge of the acts of its agents. Such allegations sup- 
ported further averments by way of conclusion that the defendant ratified the con- 
duct of its agents in making the original delivery of the policy and in extending credit 
for the first premium, and thereby waived any right it might have had to repudiate 
such acts, and is estopped from pleading the incompleteness, and invalidity of the 
contract by reason thereof. Civil Code 1910, § 3591. 

Knowledge of all the facts is, of course, essential to a ratification (Dolvin v. 
American Harrow Co., 125 Ga. 699 [5], 54 S. E. 706, 28 L. R. A. [N. S.] 785), but 
such knowledge being alleged, the petition set forth a cause of action upon the theory 
that the company, by ratifying the originally unauthorized unconditional delivery of 
the policy, became bound as if the delivery had been made by its proper officers. The 
general demurrer was properly overruled. 

[2]. 2. Certain allegations of the petition with respect to acts of the agents 
upon which the assured relied to effectuate the contract were demurred to because, 
as insisted by the demurrers, they were mere conclusions of the pleader, and because 
the authority of the agents was not shown. Since the relation of principal and agent 
arises wherever one person either authorizes another to act for him or subsequently 
ratifies the acts of another in his behalf, and since ratification relates back to the act 
ratified (Civil Code of 1910, §§ 3569, 3591), and since the petition as amended is 
construed as sufficiently alleging a ratification, there is no merit in any of the 
special demurrers just alluded to. 

The defendant demurred to the allegations by which the plaintiffs tendered the 
premium into court, upon the ground that the defendant was under no obligation to 
accept it. If the policy was not effective at the date of the assured’s death, the case 
would not be altered by a subsequent tender of the premium, but, since it appears 
by the averments of the petition that the policy did become effective, and thus that the 
premium should be paid, the tender as set forth in the petition was not irrelevant. The 
plaintiffs, if they so desired, were entitled to make the tender in order to prevent the 
accrual of interest thereon. 

The defendant demurred to the allegations and prayers for the recovery of attor- 
ney’s fees and damages, upon the sole ground that there could be no recovery for these 
items because the plaintiffs had no right of recovery whatever under the policy. This 
demurrer is disposed of by the conclusion reached above that the petition set forth 
a cause of action for the recovery of principal. The demurrer does not raise any 
question as to whether, if a cause of action was otherwise set forth, the facts as set 
out in the complaint were sufficient to show bad faith. 

[3] 3. Paragraphs 13 and 14 of the petition were as follows: 

- “13. As plaintiffs desired possession of the policy in order to attach it as an 
exhibit to their petition in this suit, they decided to exhaust all reasonable efforts to 
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obtain possession of the policy, and on December 11 addressed a letter to the insur- 
arice commissioner of Georgia, giving him a résumé of the facts, and asking whether, 
under the rules of his department, he could afford any relief by compelling the sur- 
render of the policy. 

“14. The insurance commissioner addressed a communication to the company and 
received from it a letter under date of December 15, giving as the reason for refusal, 
as previously stated, that it denied liability on the policy, and the insurance commis- 
sioner on December 18, 1922, sent a copy of that letter to said Fleming [plaintiff's 
attorney], with the statement that the insurance department could afford no relief; 
leaving a suit at law as the only recourse to plaintiffs.” 

A special demurrer interposed to these averments, upon the ground that they 
were irrelevant, should have been sustained. Even if the insurance commissioner 
had any authority in such a matter, the action of the plaintiffs therein, being ex parte, 
could not be taken advantage of by them in the subsequent suit upon the policy. 

From what we have said in the first division of this opinion, it follows that the 
court below ought also to have sustained the special demurrers to subparagraph 6 of 
paragraph 19 of the amendment, wherein it was sought to bind the defendant by an 
alleged custom. The defendant sought by demurrer also to bring into question the 
allegations with respect to the alleged custom as contained in paragraph 4 of the 
original petition and subparagraph 2 of paragraph 19 of the amendment, but, since 
the demurrer in each of these instances included other matter in the attack which was 
not subject thereto, there was no error in the court’s ruling thereon. Southern Ry. 
Co. v. Phillips, 136 Ga. 282 (1), 71 S. E. 414. 

It may be that the case would not be reversed if there were no other error save 
in the overruling of the demurrer to the allegations with respect to the communica- 
tions between the beneficiaries and the insurance commissioner. These allegations, 
though irrelevant, might possibly be treated as harmless surplusage if no other error 
appeared, but it is unnecessary to determine this question, since the court committed 
substantial error in overruling the demurrer attacking the averments with respect 
to the alleged custom. 

Judgment reversed. 

Jenkins, P. J., and Stephens, J., concur. 


WADDELL v. NEW ENGLAND MUT. LIFE INS. CO. OF BOSTON, MASS. 
(No. 11866.)* 
(Appellate Court of Indiana, Division No. 2. Oct. 8, 1924.) 
147 Northeastern Reporter, 816.) 

1. INSURANCE—NATURE, VALIDITY, AND INTERPRETATION OF 
POLICY GOVERNED BY LAW OF STATE IN WHICH DELIVERED 
AND FIRST PREMIUM PAID. 

Nature, validity, and interpretation of policy, not effective until delivery to 
insured and payment of first premium, is governed by law of state wherein policy 
was delivered and first premium paid. 

(For other cases, see Insurance, Dec. Dig. §§ 125 [2], 147 [2].) 

2. INSURANCE—TERMS OF POLICY CONTAINING SUBSTANTIAL 
PROVISIONS OF STATUTES AS TO EXTENDED INSURANCE DE- 
TERMINE PARTIES’ RIGHTS. 

Provisions of Burns’ Ann. St. 1914, § 4622a, cl. 10, and Gen. Laws Mass. c. 
175, § 144, as to extended term insurance, being intended for protection of policy- 
holders, terms of policy, containing substantial provisions of, and at least as favorable 
to insured as, such statutes, will determine parties’ rights, whether policy is Massa- 
chusetts or Indiana contract. 

(For other cases, see Insurance, Dec. Dig. § 351.) 


3. INSURANCE—DEDUCTION OF EXISTING INDEBTEDNESS TO IN- 
SURER FROM CASH VALUE IN COMPUTING TERM OF EXTENDED 
INSURANCE HELD NOT AUTHORIZED 
Burns’ Ann. St. 1914, § 4622a, cl. 10, providing for reduction of amount or 

term of extended insurance in ratio of any unpaid premium note or other existing 

indebtedness, to net value of such extended insurance, does not authorize deduction 


*Reporter’s Note.—This case as originally filed was published in 144 N. E. 852. Since 
this filing and publication, changes in the language of the opinion have been made by the 
judge which make it necessary, in the interest of our subscribers, to reprint the case here. 
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of existing indebtedness from cash value in computing term of extension under policy 
entitling insured to extended insurance for face amount “less any indebtedness hereon 
or. secured. hereby.” 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 


Appeal from Circuit Court, Morgan County; A. M. Bain, Judge. 

Action by Maud Waddell against the New England Mutual Life Insurance Com- 
pany of Boston, Mass. Judgment for defendant, and plaintiff appeals. Reversed. 

A. W. Fenstermacher and.W. B. Waddell, both of Indianapolis, for appellant. . 

Chas. Martindale, of Indianapolis, for appellee. 


Nicuoxs, P. J. Action by appellant against appellee upon an insurance policy. 
The complaint was in six paragraphs, to each of which appellee answered in two 
paragraphs—the first a general denial, and the second an affirmative answer to 
which appellant filed a demurrer which was overruled. There was a trial by the 
court which resulted in a finding and judgment in favor of appellee. Appellant’s 
motion for a new trial was overruled. This ruling and the action of the court in 
overruling the several demurrers to the said second paragraph of answer are assigned 
as error. 


The facts averred and in evidence, and which are undisputed, so far as we 
need to consider them, are in substance that one Courtney of Boswell, Ind., by his 
application was insured under a policy of insurance dated November 10, 1913, whereby, 
in consideration of the payment in advance of $336.50 and of the payment of a 
like sum on or before the 10th day of November in each year thereafter during 
the life of said Courtney, appellee agreed to pay, upon proper proof of the death 
of the insured $5,000 to his daughter, appellant herein, less any indebtedness to the 
company on account of or secured by the policy. The insured paid the first and 
second annual premiums, but in November, 1915, when the third annual premium 
became due, in payment of that premium he applied the amount to which he was 
entitled as distribution (dividend) under said policy, paid a portion of the premium 
in cash, and for the remainder of the premium executed and delivered to appellee 
three promissory notes all dated November 10, 1915, each note being for $84, 
all aggregating $252, said three notes being due respectively in three, six, and nine 
months after date, with interest at 6 per cent. per annum. He paid the first two of 
said notes due in three and six months after date, but he did not pay and never has 
paid the third of said notes. When the next annual premium, due November 10, 
1916, became due, he defaulted in the payment of said premium, and paid no further 
premiums upon said policy. On November 10, 1916, there was due the insured under 
said policy the sum of $58.75 as his share of the apportionment of the surplus of 
the company distributable to said policy. From the reserve on the policy November 
10, 1916, the company deducted the indebtedness evidenced by said premium note for 
$84 and the interest thereon, $5.04, aggregating $89.04, and added thereto the said 
amount due the insured as his share of the apportionment of the surplus, being 
said $58.75, the net cash value of the policy so found by appellee being $450.46, 
which sum appellee applied to the purchase of $4,970 of extended term insurance 
for a period of 3 years and 59 days. The amount of extended insurance was de- 
termined by adding to the face value $5,000, the surplus, $58.75, and deducting 
i the amount of the note $89.04, making $4,969.71, or in round numbers 

970. 

Appellee paid to the insured during his lifetime the share of the surplus distri- 
butable to said policy in the years 1917, 1918 and 1919, and he died on March 3, 
1920; the, policy having expired by appellee’s method of adjustment on January 8, 
1920. It is stated by appellee and conceded by appellant that— 

“The whole issue in this case is whether the company (appellee) had the right 
in calculating the cash value of the policy on November 10, 1916, to be applied 
as a net single premium to the purchase of extended insurance, from the anni- 
versary date last passed for its face amount, including any additions and less any 
indebtedness hereon or secured hereby for such time as the then cash value, together 
with any accumulated surplus held at interest will purchase as a net single premium, 
to deduct the premium note of $84.” 

If appellee had such right the several demurrers and the motion for a new trial 
were properly overruled; otherwise they, should have been sustained. The court 
held that the company had such right, and it was proper to make such deduction 
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of said note in calculating the cash value, so to be applied as a net single premium 
to the purchase of extended insurance. 

It is provided in the policy with reference to nonforfeiture that after three full 
annual premiums have been paid the holder of the policy is entitled to three options. 
The first is to take the cash value; the second is to take paid-up insurance; the 
third is to take extended insurance. In this case, the insured having in his applica- 
tion elected in case of default to take the third option of extended insurance, we 
have only to consider the contract in relation to this provision which, so far as here 
involved, is as follows: 

“Third. . Extended Insurance——To have the policy continued as extended insur- 
ance. from the anniversary date last past, for its face amount, including any additions, 
and less any indebtedness hereon or secured hereby, for such time as the then cash 
value, together with any accumulated surplus held at interest, will purchase as a 
net single premium, but without the right to loans. Such extended insurance shall 
have a cash surrender value and shall participate in the annual distribution of sur- 
plus, the share apportioned thereto to be payable in cash.” 

Section 144 of chapter 175, of the General Laws of Massachusetts, makes provi- 
sion for a third option as follows: 

“(c) Have the policy continued in force as extended term insurance from the 
anniversary date last passed for its face amount, including any outstanding dividend 
additions and less any indebtedness thereon or secured thereby, but without the right 
to loans. 

And in Indiana (section 4622a, Burns’ R. S. 1914), such an option is provided 
for in the following language: 

(10) That in the event of the default of premium payment after premiums 
have been paid for not less than three years, the insured shall be entitled to the 
extended insurance shown in the table of values and options for the end of the last 
year for which full annual premiums shall have been paid; provided, that any 
unpaid note given for premium and any existing indebtedness to the company on 
account of or secured by the policy shall reduce the amount or term of such 
extended insurance in the ratio of such indebtedness to the net value of such 
extended insurance.” 

[1] Appellee contends ‘that the insurance policy is a Massachusetts contract and 
as such controlled by the statute of that state. While we do not deem it important 
to determine this question in reaching a decision in this case, we are not in harmony 
with the contention, It appears by averment and proof that the policy was delivered 
to the insured in Indiana, at which time the first premium was paid, and that the 
policy was not to be effective until such delivery and payment, when the insured - 
was in good health. The rule that governs under such circumstances is thus stated 
in 25 Cyc. at page 747: 

“The general rule is that the contract of insurance is governed by the laws 
of the state where it is executed and delivered and becomes a binding contract so 
far as such laws relate to the nature, validity, and interpretation of the contract.” 

[2] Numerous authorities are cited to sustain the rule. There is no provision 
in the policy that excepts it from the general rule. But the Indiana statute, as 
well as the Massachusetts statute, was enacted to protect the insuring public and 
the provisions of the policy in suit being at least as favorable to the insured, and 
to appellant, as the statute, and containing the substantial provisions thereof, its 
terms will determine the rights of the parties. As was held in A2tna Life Insur- 
ance Co. v. Hardison, 199 Mass. 181, 85 N. E. 407, such provisions of the statute 
are intended for the protection of the policyholders, and if the policy contains them 
in substance their form may be varied and additional provisions inserted beneficial 
to the insured, provided the statutory requirements are satisfied and left undiminished 
by that which is added. 

[3] Appellee urges that under the provision of clause 10, § 4622a, quoted above, 
any existing indebtedness shall reduce the term of the extended insurance, and, acting 
on such interpretation, has reached the result above set out, and thereby caused the 
policy to expire before the death of the insured. But it must be observed that the 
provision is in the alternative. The existing indebtedness shall reduce the amount 
or term of the extended insurance. An examination of the provisions of the policy 
as to extended insurance, above set out, discloses that the insured was entitled to 
extended insurance for the face amount of the policy, including any additions, and 
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“less any indebtedness hereon or secured hereby.” (Our italics.) There is, then, 
an express provision for the reduction of the face amount of the policy by the 
amount of the indebtedness, and there is no provision whatever for deducting the 
existing indebtedness from the cash value in computing the term. It is significant 
that the first and second options provide for deducting from the cash value of the 
policy any indebtedness, while the third option, the one here involved, does not so 
provide. Indeed, it should not so provide, for in that event appellee would be 
receiving, as by its method of adjustment it did receive, a double credit for the 
indebtedness—one from the face amount of the policy, in determining the amount 
of extended insurance, and the other from the cash value in determining the term 
of extension. This would manifestly be unfair. Holding, as we do, that the court 
in determining the term of extended insurance erred in deducting the indebtedness, 
being the amount of the note and interest from the cash value of the policy, there 
was error in overruling the respective demurrers and the motion for a new trial. 
The judgment is reversed. 





METROPOLITAN LIFE INS. CO. v. CONNELLY. 
(Court of Appeals of Kentucky. May 1, 1925.) 
271 Southwestern Reporter 673. 
INSURANCE—WRITTEN ILLUSTRATION ACCOMPANYING POLICY 

HELD NOT GUARANTEE OF SURPLUS. 

Written illustration accompanying 20-year deferred dividend policy, and estimat- 
ing surplus on basis of former results, heid not to guarantee such estimated 
surplus at end of period. ; 

(For other cases, see Insurance, Dec. Dig. § 520.) 

Appeal from Circuit Court, Grant County. 

Action by J. W. Crammer against the Metropolitan Life Insurance Company. 
Judgment for p'aintiff and defendant appeals. Omar Connelly, executor, was substi- 
tuted for plaintiff on his decease. Reversed with directions. 

Mallon & Vordenberg, of Cincinnati, Ohio, and Overton S. Hogan, of Williams- 
town, for appellant. : 

J. J. Blackburn, of Williamstown, for appellee. 

DietzMAN, J. On May 13, 1898, the Washington Life Insurance Company of 
the City of New York issued to J. W. Crammer a policy by which it insured his 
life in the sum of $1,000. This policy was a “20-year deferred dividend policy,” 
and by its terms the insured had, if living at the end of the twentieth year, certain 
options by way of settlement. The policy a'so provided that at this time the com- 
pany would apportion a cash dividerd payable to the insured. The option exer- 
cised in this case was the payment to the insured of the value of his policy and 
the dividend apportioned to it. At the time the insured was solicited for this policy, 
the insurer’s agent showed to him a book containing illustrations of how this policy 
would probably work out, and accompanying the policy itself was a separate slip 
of paper entitled “Illustration,” showing the probable value of the different options 
at the end of the 20-year period. Illustrative of the option exercised, this paper 
stated that at the end of 20 years the reserve on this policy would be $1,000 and 
the surplus (i.e., dividend) $592, but accompanying this was the following: 

“The reserve is guaranteed. Surplus is based upon past experience, and, though 
estimated, it is confidently believed will be fully realized.” 

After this policy was issued, the insurer reinsured its risks in the Pittsburg 
Life & Trust Company of Pennsylvania, which company later became insolvent. Its 
assets were thought to be worth 72 per cent. of its liabilities, and on this basis 
appellant agreed to take over its assets and reinsure its risks, provided the policy- 
holder would consent to the same and put his policy in lien for the 28 per cent. 
deficit. If the assets worked out more than 72 per cent. credit would be given for 
the excess. Crammer agreed to this. 

The 20 years having expired, Crammer demanded, in addition to the settlement 
of the reserve of the policy, about which there is no dispute, the sum of $592, which 
he claimed had been guaranteed to him as*a dividend. The policy being absolutely 
silent as to the amount of any dividend to be paid, Crammer fell back on the paper 
called “Illustration” as a part of his contract and claimed that by it he was guar- 
anteed the dividend claimed. As the insurer prior to the appellant’s assumption had 





Life] Commonwealth Life Ins. Co. v. Vanhoose 471 


become insolvent and, not only was there no surplus or dividend apportionable to 
this policy, but actually a deficit for which Crammer voluntarily placed his policy 
in lien, the appellant declined to accede to Crammer’s demand; hence, this suit 
in which, tried on law and facts, the court gave Crammer judgment for the $592 
sued for. Pending the suit, appeilant tendered appellee the sum of $126, being 
his part of the excess realized from the assets over their estimated value, which 
tender was declined. Appellant appeals from the judgment entered. Crammer has 
died pending this appeal, but it has been duly revived in the name of his executor. 

We apprehend the lower court decided this case as it did under the ruling of 
this court in the case of Forman v. Mutual Life Insurance Co., 173 Ky. 547, 191 
S. W. 279, L. R. A. 1918F, 330, Ann. Cas. 1918E, 880. Since this case, however, 
this court has, in the case of Maddox v. Mutual Life Insurance Co., 193 Ky. 38, 
234 S. W. 949, 22 A. L. R. 1276, followed by Mutual Life Insurance Co. v. Brock, 
203 Ky. 229, 262 S. W. 4, drawn a distinction between the adopted illustration in the 
Forman Case and the adopted illustration in the Maddox Case. As the facts of the 
case before us bring it within the ru'e of the Maddox and Brock Cases rather 
than within that of the Forman Case, for the reasons set out in the Maddox Case 
the judgment in this case must be reversed, with instructions to grant appellant a | 
new trial, and, if the facts appear therein the same as the last trial, to enter judg- 
ment for Crammer’s executor in the sum of $126 only, the amount admitted to be 
due his estate by appellant. 

Judgment reversed. 


COMMONWEALTH LIFE INS. CO. v. VANHOOSE. 
(Court of Appeals of Kentucky. May 5, 1925.) 
271 Southwestern Reporter 1062. 
1. INSURANCE—ACCEPTANCE OF OVERDUE PREMIUMS BY UNAU- 

THORIZED AGENT HELD NOT TO REINSTATE POLICY. 

Where insurance contract provided that policy should lapse on premiums becom- 
ing more than four weeks in arrears, and that no agent had authority to waive for- 
feitures or receive premiums on policies in arrears more than four weeks, acceptance 
by agent of premiums which were then nine weeks in arrears did not reinstate policy. 

(For other cases, see Insurance, Dec. Dig. § 376[2].) 

2. INSURANCE—WHETHER OVERDUE PREMIUMS PAID BEFORE IN- 

SURED’S DEATH FOR JURY. 

Whether plaintiff suing on life insurance policy, paid premiums, which were in 
arrears before death of insured, was question for jury on conflicting evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Appeal from Circuit Court, Johnson County. 


Action by Willie Vanhoose against the Commonwealth Life Insurance Company. 
Judgment for plaintiff, and defendant entered its motion for appeal. Appeal granted, 
judgment reversed, and cause remanded. 

Picklesimer & Steele, of Pikeville, for appellant. 

Blair & Herrington, of Paintsville, for appellee. 

SaNnpipcE, C. By contract dated April 9, 1923, appellant Commonwealth Life 
Insurance Company insured the life of Rubie G. Vanhoose, the appellee, Willie 
Vanhoose, being named as the beneficiary. The amount of the insurance was $314 
and the premium was 10 cents per week, payable each Monday. The insured died 
October 29, 1923, and appellee instituted this action against appellant to recover the 
$314 under the policy. Appellant denied liability upon the ground that the policy 
had lapsed for nonpayment of premiums. The jury returned a verdict in favor of 
appellee for the full $314, and appellant has entered its motion for an appeal and 
would have us reverse the judgment for the several reasons set forth in its motion 
and grounds for a new trial. 

It appears that with the policy there was delivered to the beneficiary of this 
insurance a premium receipt book. Appellee had it in his possession while testifying 
upon the trial of the case. He refused to file it as evidence, but was interrogated 
about it and it was copied by the stenographer into the evidence in the case. It 
shows the last premium to have been paid August 13, 1923. Appellee testified, how- 
ever, that on or about October 12, 1923, he paid to the local agent at Paintsville, Ky., 
all the premiums in arrears on the policy in question and enough additional to pay 
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the premiums due up to October 22, 1923. He admitted that at the time he made 
that payment he was then nine weeks in arrears, but that appellant’s agent accepted 
same and advised him that the payment then made paid all the premiums in arrears 
and the premiums due on the policy up to October 22. That payment was not 
entered on the premium receipt book and Patton, the local agent of the company 
to whom appellee claimed to have made the payment, denied that it was paid or 
that any premium on the policy was paid after August 13. 

The following pertinent clauses are found in the insurance contract: 

“2. Grace Period.—Should the death of the insured occur while any premium is 
in arrears not exceeding four weeks, the company will nevertheless pay the policy, 
subject to its conditions. * * * 

“7, Alterations or Waivers—No person except the president, vice president, 

secretary or assistant secretary of the company, can alter this contract or waive 
any conditions, privilege or provision thereof. Therefore, agents (which terms 
include superintendents and assistant superintendents) are not authorized and have 
no power to make, alter or discharge contracts, waive forfeitures, or receive pre- 
miums on policies in arrears more than four (4) weeks, or to receipt for the same 
. in the receipt book, and all such arrears given to an agent shall be at the risk of 
those who pay them, and shall not be credited upon the policy, whether entered in 
the receipt book or not.” 
5 [1] Construing those two clauses together, it is manifest that although the 
premium on the policy in question was due each Monday, yet a grace period of 
four weeks was provided during which the policy remained in force. An agent 
of the company had authority to receive premiums in arrears not exceeding four 
weeks. Upon failure to pay the premium due for as much as four weeks the policy 
lapsed and forfeited. Clause 7 of the contract expressly provided that no person 
except the president, vice president, secretary or assistant secretary of the company 
had authority to waive forfeitures or to receive premiums on policies in arrears 
more than four weeks. That clause expressly provided that agents, including super- 
intendents, and assistant superintendents, did not have such authority. Therefore, 
even if the issue of fact between appellant’s local agent and appelle as to whether 
or not appellee paid to him the premiums in arrears on the policy in question on 
October 12, and paid the premiums in advance to October 22, should be decided 
in favor of appellee, yet, under the terms of the contract of insurance itself, that 
fact was not sufficient to reinstate the lapsed policy, because appellee himself 
admitted that he was then nine weeks in arrears in the payment of premiums. 

[2] We would not be understood as concluding that appellee satisfactorily estab- 
lished that he paid the premiums in arrears on October 12. Many circumstances 
found in the evidence make it extremely doubtful that he did so. However, as the 
case was tried that was a question for the jury. But the opportunity for fraud 
under similar circumstances renders obvious the necessity for stipulations such as 
the contract of insurance contained. We cannot ignore the express terms of the 
policy in order to permit appellee to win. Under the undisputed facts of this 
case, the instruction given that the jury might find for plaintiff if they believed 
from the evidence that, acting within the apparent scope of his authority, the com- 
pany’s agent, by his acts and dealings with appellee, induced him, a reasonable and 
prudent man, to believe and he did believe that the terms of the policy would be 
waived as to payment for a reasonable time was wholly unwarranted, in view of the 
express provision of the policy itself that agents had no such authority. 

It, therefore, follows that if we should concede all of appellee’s testimony to be 
true as to the payment on October 12 to.the local agent of appellant company of 
the premiums then in arrears, he has yet failed to manifest his right to recover 
under the terms of his insurance contract. Consequently upon appellant’s motion so 
to do, the trial court should have peremptorily instructed the jury to find for it. 

For the reasons indicated, the appeal is granted, and the judgment herein is 
reversed, and this cause remanded for further proceedings consistent herewith. 
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FLIKEID et at. v. NEW YORK LIFE INS. CO. (No. 24482-3.) 
(Supreme Court of Minnesota. May 1, 1925.) © 
203 Northwestern Reporter 598. 
; (Syllabus by the Court.) 
INSURANCE—EVIDENCE HELD TO SHOW FALSE STATEMENT OF 
APPLICANT AS TO HAVING CONSULTED PHYSICIAN, MATE- 


RIALLY AFFECTING RISK, ENTITLING INSURER TO DIRECTED 
VERDICT. 


It appears conclusively that insured, prior to the application for the insurance, 
had consulted, and was treated by, a physician, which facts he denied in the application, 
that the same materially affected the risk, and that the same would not have been 
accepted had the truth been revealed. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from District Court, Blue Earth County; W. L. Comstock, Judge. 

Two actions by Mabel Flikeid and others against the New York Life Insurance 
Company, tried separately. After verdicts for plaintiffs in each case, defendant 
appealed from order in each case, denying motion for judgment in its favor or for a 
new trial. Appeals submitted together. Reversed and remanded, with directions. 

Mitchell, Doherty, Rumble, Bunn & Butler of St. Paul, for appellant. 

Wm. Stradtmann, of Mankato, and F. F. Ellsworth, of Minneapolis, for re- 
spondents. : 


Quinn, J. Two actions to recover upon two insurance policies, issued by the 
defendant company, upon the life of John A. Hagman, in favor of his five children, 
named as plaintiffs. The defenses are that the policies were procured by fraud and 
deceit, enacted through false statements and representations made by the insured 
in the application for such insurance. The causes were tried separately, and verdicts 
returned in favor of the plaintiffs in each case. The appeals are from an order, in 
each case, denying defendant’s motions for judgment in its favor or for new trials. 
The appeals were submitted to this court together. 

The insured was 56 years of age. His children were all grown up and gone out 
for themselves. He conducted a restaurant and roomed at the home of Mr. and Mrs. 
Scholl, in the city of Mankato. He spent Christmas day, 1920, with his daughter in 
St. Paul, returning on December 27th at about 10 o’clock in the evening. After an 
exchange of greeting as he entered the Scholl home, a photograph was handed to him. 
He looked at it’and attempted to hand it back. It dropped from his hand. He had 
lost his power of speech. He could not drink water. He remained unable to speak 
for nearly an hour, and was then able to speak only in a mumbling manner. Dr. 
Andrews was called. He arrived shortly. The doctor examined him, put him to bed. 
He spoke to the dector in a mumbling way and remained in bed during the following 
day. He got up from bed the second day, but mumbled in his talk. On the third day 
he talked in his usual manner. . The foregoing is in accordance with the undisputed 
testimony of Mrs. Scholl. 

Dr. Andrews testified that he was called to attend the insured the first time on 
December 27, 1920, at the Scholl home, between 10 and 11 o’clock in the evening; that 
he examined the patient and found him unable to talk; that he did not appear to 
know what he was doing; that, in the course of about 10 minutes, his speech began 
to return, although it was a mumbling speech; that he called next morning and 
examined him more thoroughly; that his condition was much improved, but his speech 
was not normal; that his blood pressure was a little high; that there were no signs 
of, paralysis outside of his speech; that he saw the patient three times at his office dur- 
ing the next few days, and again a number of times in December and the following 
January; that his diagnosis, made when he first saw the patient, was a slight stroke 
of apoplexy, and subsequent examination confirmed that conclusion; that, judging 
from his sickness and from the examination made, he was of the opinion that the 
insured had glioma of the brain when he first saw him in December, 1920; that 
glioma is a tumor of the brain; that he told the patient that the examinations he made 
in December, 1920, showed high blood pressure, that he had a spell resembling a 
stroke of apoplexy, and that he should be a little careful as to his habits, etc. 

Dr. Madden testified that he had been a practicing physician for 35 years; that 
he knew the insured since early in 1917; that they were friends, were together con- 
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siderably, used to take walks together, and used to call upon one another quite often 
up to a short time before his death; that the insured consulted him as a physician 
from time to time; that, early in 1921, he began to complain of headache and of a 
great deal of nervous disturbances; that he first complained of nervousness about the 
middle of March, 1921, and from that time on; that he examined the insured about 
the middle of March; that the insured then told him, for the first time, of the attack 
he had in December before; that the insured told him at that time that he had an 
attack, that he became momentarily unconscious, and that he was quite disturbed over 
it, that everything became dark, and that he consulted Dr. Andrews about it; that he 
saw the insured occasionally up until Memorial Day, 1921; that, at that time, he had 
a seizure harder than at other times; and that he told him to go to St. Paul and 
see Dr. Riggs, which he refused to do, so the witness ceased to be his advisor there- 
aiter. 

The application for the first policy was made by Mr. Hagman under date of 
March 19, 1921. Dr. Sohmer of Mankato was the local medical examiner of the New 
York Life Insurance Company at that place. He testified that he examined Mr. 
Hagman for life insurai ce at the clinic in Mankato, on March 19, 1921; that he was 
alone with the applicant in a room; that he asked him the questions as they were 
on the regular application form; that, as the questions were answered, he wrote down 
the answers as given by the applicant; that the applicant signed his name to the 
application as being correct; that he (witness) then went on and completed the 
physical examination in accordance with the application blank; that he then signed 
the application and sent it to the company; that plaintiff’s Exhibit A, third page, 
is a photograph copy of the questions and answers and of the signature of Mr. 
Hagman; that he did not disclose to him that he had ever suffered any ailment or 
disease within the preceding 5 years, nor that he had consulted any physician within 
that time; that he examined him again in July of that year, at which time he com- 
plained of his right leg, arm and ear bothering him; that he examined him again 
in December of the same year; that he then complained of the loss of word 
memory and that he had pricking sensations in his right arm and leg which had 
been present since the previous January, and that all of his teéth had been ex- 
tracted, and he had artificial ones. 

The application contained the following caption, questions and answers: 

“The applicant must answer these questions fully and with special care. 

“(9) Have you consulted a physician for any ailment or disease not included in 
your above answer? Ans. No. 

“What physician or physicians, if any, not named above, have you consulted or 
been treated by within the last five years, and for what illness or ailments? Ans. 
None. 

“T agree, represent, and declare, on behalf of myself and of every person who 
shall have or claim any interest in any insurance made hereunder, that I have carefully 
read each and all of the above answers, that they are each written as made by me, 
that each of them is full, complete, and true, and that I am a proper subject for life 
insurance. Each and all of my said statements, representations, and answers con- 
tained in this application are made by me to obtain said insurance, and I understand 
and agree that they are each material to the risk and that the company believing 
them to be true will rely and act upon them. 

“Dated this 19th day of March, 1921.” 

The application was attached to and made a part of policy No. 6936729, referred 
to in the answer in the first above entitled action. That policy was forwarded from 
the defendant’s home office to the insured on March 24, 1921. There is testimony in 
the record, given by officers at the home office, to the effect that, had the questions 
been answered in accordance with the foregoing testimony as to the conditions of 
the insured, and his actions with reference thereto, such as Dr. Andrews related, 
the policy would never have been issued. 

Mr. Hagman finally went to the Mayo Cfinic at Rochester, where he was operated 
on, and where he died on February 1, 1922, from a large destructive tumor, otherwise 
known as glioma, of the left side of the brain. Upon discovering the situation as to 
the insured’s condition in the respects indicated, the insurance company gave notice 
of its rescission and tendered a return of the premium paid. 

The only witness, called by plaintiffs, was Mr. Corn, who testified, in effect, that, 
during the first 3 months in 1921, he met Mr. Hagman 3 or 4 times a week; that they 


Life] Flikeid et al. v. New York Life Ins. Co. 475 


were negotiating a partnership in the restaurant business; that Mr. Hagman was con- 
tinually active around; that they commenced the restaurant business together in 
March, and he took an active part in the management of such business; that at times 
he would spend from 12 to 14 hours per day in connection therewith; that he never 
knew him to stay away from the business on account of illness; that Mr. Hagman 
remained active until he went to Rochester in September. In this connection, the 
medical testimony was to the effect that glioma of the brain would not necessarily 
affect the general appearance of the person afflicted until it had progressed into 
advanced stages. 

The jury found against the defendant, and the question upon this appeal is whether 
the evidence was such as to entitle defendant to a directed verdict at the close of 
the testinomy. We answer the query in the affirmative. The statute (section 3527, 
G. S. 1913) provides as follows: 

“The falsity of any statement in the application for any policy covered by this 
act shall not bar the right to recovery thereunder unless such false statement was made 
with actual intent to deceive or unless it materially affected either the acceptance of 
the risk or the hazard assumed by the insurer.” 

We are of the opinion that the evidence conclusively shows that Hagman did 
consult a physician as to his physical condition in December, 1920, and in January, 
1921. As bearing upon these matters, we find no conflict in the evidence. The testi- 
mony stands uncontradicted and is not improbable. It cannot be arbitrarily disre- 
garded, but must be given effect. Second Nat. Bank of Winona v. Donald, 56 Minn. 
491, 58 N. W. 269; Olsson v. Midland Ins. Co., 138 Minn. 424, 165 N. W. 474. Our 
conclusion is that the answers to questions above recited relative to consulting a phy- 
sician materially affected the acceptance of the risk and materially affected the hazard 
assumed by the insurer. 

The foregoing statements, relating to the testimony of the witnesses as to the 
condition, treatment, and care of the insured, apply to the second policy, No. 6988229, 
which bears date June 13, 1921. That policy was issued upon a supplemental applica- 
tion and agreement, signed by the insured, which was attached to and made a part of 
the policy, and which reads as follows: 


“Supplemental Application for Insurance. 
“To the New York Life Insurance Company : 

“Supplemental to my application for insurance, dated the 19th day of March, 
1921, I hereby apply for $2,000 additional insurance on the ordinary life, without dis- 
ability benefits, or double indemnity plan, and I reiterate and confirm all the agree- 
ments, statements, representations, and answers contained in my said original applica~- 
tion and agree that said original application shall form a part of said additional insur- 
ance contract. I further warrant and declare that no change has occurred in my 
health or insurability since the date of my said original application. 

“Dated policy—June 13, 1921. 

“Beneficiary—Mabel Flikeid, Roy W., Philip, Florence and Dewey Hagman, 
children, share and share alike. 

“Dated June 3, 1921. 

“John A, Hagman, Applicant.” 

In this connection, and before delivery of the policy, Mr. Hagman executed a 
declaration and agreement as follows: 

“Declaration and Agreement by Applicant Before Delivery of New Policy. 


“June 13, 1921. 
“Policy No. 6,988,229 for $2,000. 

“I hereby declare that since my declarations to the company’s medical examiner, 
which formed a part of my application for insurance dated March 19, 1921, I have 
not had nor needed any medical advice; that there has been no change in my physical 
condition, mode of life, habits, or occupation; that I have not been examined by any 
other life insurance company, either on an application for new insurance or for any 
other reason, without a policy having been issued thereon, nor has any life insurance 
company examined me, either on an application for insurance, for reinstatement of 
insurance, or otherwise, and declined to issue or reinstate the policy, nor has any life 
insurance company offered to issue to me a policy different from the one applied 
for by me. 

“The foregoing declaration is an amendment to and is hereby made a part of my 
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said application, and I hereby understand and agree that it is material to the risk 
and that the company, believing it to be true, will rely and act upon it. 

“John A. Hagman, Applicant. 
“P.O. Address, Box 103, Mankato, Minnesota.” 

The materiality and effect of the misrepresentations disclosed by the record are 
more emphatic when considered in connection with the second policy than with the 
first. The evidence is uncontradicted that the risk would not have been accepted had 
the fact of the consultation with and treatment by Dr. Andrews been disclosed. It 
would, under the custom of the appellant, in all probability, have led to inquiry of 
such physician and a disclosure of the truth. For these reasons, the order appealed 
from cannot stand. It is clear, from a reading of the record as a whole, that appel- 
lant was entitled to a directed verdict in each case at the close of the testimony. The 
orders appealed from are reversed, with direction to enter judgment for the defend- 
ant in each case, notwithstanding the verdicts. 

Reversed and remanded. 


SHAUGHNESSY v. NEW YORK LIFE INS. CO. (No. 24509.) 
(Supreme Court of Minnesota. May 1, 1925.) 
203 Northwestern Reporter 600. 
(Syllabus by the Court.) 

1. INSURANCE—IF ANSWERS TO QUESTIONS RELATIVE TO MEDICAL 
CONSULTATIONS AND TREATMENT ARE FALSE, POLICY MAY BE 
AVOIDED; APPLICANT NOT REQUIRED TO DISCLOSE MEDICAL 
CONSULTATIONS OR TREATMENT FOR SLIGHT OR TEMPORARY 
AILMENTS. 

It is the duty of an applicant for life insurance to give truthful answers to ques- 
tions relative to medical consultations and treatment. Such matters are material to 
the risk, and if the answers are false, the policy may be avoided; but the rule does 
not require the disclosure of consultations or treatment for slight or temporary ail- 
ments. 


(For other cases, see Insurance, Dec. Dig. § 292.) 


2. INSURANCE—MATERIAL MISREPRESENTATION AS TO MEDICAL 
CONSULTATIONS AND TREATMENT IS BAR TO RECOVERY, 
ALTHOUGH NOT MADE WITH INTENT TO DECEIVE. 

A material misrepresentation is a bar to a recovery, although it was not made 
with intent to deceive. 


(For other cases, see Insurance, Dec, Dig. § 292.) 


3. CONTRACTS—IN ABSENCE OF FRAUD OR MISTAKE, PARTY WHO 
HAD OPPORTUNITY AND ABILITY TO READ CONTRACT CANNOT 
AVOID IT BY SHOWING IGNORANCE OF CONTENTS. 

In the absence of fraud or mistake, a party to a contract, who had the opportunity 
and _ to read it, cannot avoid it by showing that he did not know what it con- 
tained. 


(For other cases, see Contracts, Dec. Dig. § 93 [2].) 


4. INSURANCE—INFORMATION OF SOLICITING AGENT IS NOT AT- 
TRIBUTABLE TO INSURER, UNLESS IMPARTED TO AGENT IN 
COURSE OF AGENCY; ANSWERS TO QUESTIONS CONCERNING 
PREVIOUS OR EXISTING AILMENTS ARE BEYOND SCOPE OF 
FUNCTIONS OF SOLICITING AGENT. 

_ Information possessed by an agent to solicit insurance is not attributable to the 

insurer, unless the information was imparted to the agent in the course of his agency. 

Answers to questions concerning previous or existing ailments, consultations, and 

attendance by physicians, and the like, are beyond the scope of the functions of an 

agent whose only authority is to solicit insurance. 
(For other cases, see Insurance, Dec. Dig. §§ 95, 378[3].) 

5. INSURANCE—RULE THAT, WHEN APPLICANT CORRECTLY STATES 
FACTS TO INSURER’S AGENT, WHO MISSTATES THEM IN APPLI- 
CATION, INSURER IS BOUND, HELD NOT TO APPLY. 

Under the evidence there was no room for the application of the rule that, when 
the applicant for insurance correctly states the facts to the insurer’s agent and he, 
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without knowledge or fraud on the part of the applicant, mistakes them in the appli- 
cation, the insurer cannot shift the responsibility for the misconduct of its agent. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from District Court, Hennepin County; Frank M. Nye, Judge. 

Action by Thomas Shaughnessy against the New York Life Insurance Company. 
After verdict for plaintiff, defendant appeals from order denying motion in alterna- 
tive for judgment or new trial. Reversed and remanded, with directions. 

Mitchell, Doherty, Rumble, Bunn & Butler, of St. Paul, for appellant. 

John R. Coan, of Minneapolis, for respondent. 


Lees, C. This is an action on a policy of insurance, by which the life of Pearl 
A. Shaughnessy was insured for the benefit of the plaintiff, her husband. 

The defense was that Mr. Shaughnessy made false answers to certain questions in 
the application, which materially affected the acceptance of the risk and the hazard 
assumed by defendant. The jury returned a verdict for plaintiff, and defendant has 
appealed from a denial of its motion in the alternative for judgment or a new trial. 

The application was made on January 12, 1922. Among the questions answered 
were these: 

“Have you ever consulted a physician for or have you ever suffered from any 
ailment or disease of the brain or nervous system?” 

“Have you consulted a physician for any ailment or disease not included in your 
above answers?” 

“What physician or physicians, if any, not named above have you consulted 
or been treated by within the last five years and for what ailments or ailment?” 

Each question was answered in the negative. The evidence shows conclusively 
that at different times within a period of 6 months immediately preceding the making 
of the application the insured consulted and was treated by Dr. Lewis Dunn, a Min- 
neapolis physician. She was anaemic and afflicted with severe headaches caused by 
brain pressure. A Wasserman test showed a positive reaction. Dr. Dunn informed 
her that she was suffering from a syphilitic infection. She was in a hospital for 
observation and treatment for about a week on two different occasions. The brain 
pressure was relieved by puncturing the spine and withdrawing a portion of the spinal 
fluid. When she applied for the policy, the treatment she received had given her 
relief and she appeared to be in a normal state of health, but in the spring of 1922 
she became partially paralyzed, and died in June, 1923. An autopsy disclosed that 
the cause of death was a glioma, or tumor of the brain, which had not been caused 
by the infection indicated by the Wasserman test. 

[1, 2] It was the duty of Mrs. Shaughnessy to give truthful answers to the 
questions relative to medical consultation and treatment. They were material to the 
risk, and, if false, the policy may be avoided. The rule is one of general application 
(3 Cooley’s Briefs on Ins. 2156; I Bacon, Life & Acc. Ins. § 284), and is followed 
by this court (Olsson v. Midland Ins. Co., 138 Minn. 424, 165 N. W. 474), but does 
not require the disclosure of medical consultations or treatment for slight or tem- 
porary ailments (Ames v. N. Y. Life Ins. Co., 154 Minn. 111, 191 N. W. 274). Dr. 
Dunn was not consulted about a trivial or passing indisposition, and the case pre- 
sented is one in which there was an undoubted misrepresentation of a matter which 
materially affected the risk. When such a misrepresentation is made, it is unimpor- 
tant whether it was accompanied by an intent to deceive, for, under the statute, a 
recovery is barred, although no fraud or deception was practiced or intended. Johnson 
v. Nat. Life Ins, Co., 123 Minn. 453, 144 N. W. 218, Ann. Cas. 1915A, 458; Olsson 
v. — Ins. Co., supra; Flikeid v. N. Y. Life Ins. Co., 203 N. W. ——, filed 
herewith. 


[3] To avoid the effect of the misrepresentation, the respondent sought to show 
that, although Mrs. Shaughnessy signed the application, she did not make the answers 
contained therein. There was no fraud or mistake. The claim is that Mrs. Shaugh- 
nessy did not read the application before she signed it. She had the opportunity and 
the ability to read it, and, in these circumstances, the law does not permit a party to 
avoid his contract by showing that he did not know what it contained. Cent. Met. 
Bank v. Chippewa Bank (Minn.) 199 N. W. 901; Quimby v. Shearer, 56 Minn. 534, 
58 N. W. 155; Upton v. Tribilcock, 91 U. S. 45, 23 L. Ed. 203; N. Y. Life Ins. Co. 
v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 29 L. Ed. 934. In the case last cited, the court 
said: 
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“Tt would introduce great uncertainty in all business transactions, if a party 
making written proposals for a contract, with representations to induce its execution, 
should be allowed to show, after it had been obtained, that he did not know the con- 
tents of his proposals, and to enforce it, notwithstanding their falsity as to matters 
essential to its obligation and validity.” 

In his brief respondent says: 

“Respondent rests his case upon the policy and the application which together, 
under the provisions of section 3292, G. S. 1913, now section 3334, G. S. 1923, * * * 
and is not seeking to establish a different contract verbally made.” 

He contends that all the facts pertaining to the physical condition of the insured 
and her consultation with Dr. Dunn were fully known to appellant’s agent, T. C. 
Snider, and introduced evidence from which the jury might find that Snider had been 
acquainted with the insured and her husband for several years; that he had frequently 
asked them to apply for insurance on the life of Mrs. Shaughnessy; that he knew 
she was receiving treatment from Dr. Dunn and that she was in a hospital in Septem- 
ber, 1921; that he asked her husband about the nature of her illness and was told 
that he did not know; that on the day the application was written Snider was in- 
formed that Mrs. Shaughnessy had been in a hospital a short time before; that he 
called Dr. Pettit, the examining physician, to her home, and was present at the 
medical examination; and that, without asking the questions relative to the physical 
condition of Mrs. Shaughnessy, Dr. Pettit inserted the answers. These answers were 
not true. If Mrs. Shaughnessy read them she must have known that they were untrue, 
and the question is whether the consequences can be avoided by showing that Snider 
knew the true state of facts and by imputing his knowledge to the company. 

[4] To attribute to the insurer information given to a soliciting agent, the in- 
formation must have been imparted to the agent in the course of his agency. Inquiries 
respecting the health of the applicant, his previous or existing ailments, and consulta- 
tions and attendance by physicians, are beyond the scope of the functions of an agent 
who merely solicits insurance; they- pertain to matters dealt with by the medical 
examiner. For this reason, the knowledge which the jury might find Snider to have 
possessed is not attributable to the appellant. Bratley v. Brotherhood Am. Yeomen 
(Minn.) 198 N. W. 128; Butler v. Michigan, etc., Ins. Co., 184 N. Y. 337, 77 N. E. 
398; McCormack v. Security, etc., Ins. Co., 220 N. Y. 447, 116 N. E. 74. Whatever 
information Snider had related to a subject which lay beyond the scope of his agency, 
and the general rule is that, to charge the principal with constructive notice of facts 
known to the agent, the agent must have been one who had authority to deal with 
the matters which were affected by his knowledge. Trentor v. Pothen, 46 Minn. 298. 
49 N. W. 129, 24 Am. St. Rep. 225. Had Snider been authorized to effect contracts of 
insurance and issue policies, a different question would be presented. 

[5] The doctrine of Kausal v. Minn., ete., Ass’n, 31 Minn. 17, 16 N. W. 430, 47 
Am. St. Rep. 776; Otte v. Hartford Life Ins. Co., 88 Minn. 423, 93 N. W. 608, 97 
Am. St. Rep. 532, and Zimmerman v. Bankers’ Cas. Co., 138 Minn. 442, 165 N. W. 
271, is not applicable. In these cases it was held that when the applicant correctly 
states the facts to the insurer’s agent, and he, without knowledge or fraud on the part 
of the applicant, misstates them in the application, the insurer cannot shift the re- 
sponsibility for the misconduct of its agent. In the Zimmerman Case, in referring to 
the rule, the court said that if the insured knew that untruthful statements were con- 
tained in the application, the insurer might avoid the policy, even though the false 
statements were written by the agent. 

No evidence was introduced showing that the facts were correctly stated to 
Dr. Pettit, or that he knew that Mrs. Shaughnessy had consulted Dr. Dunn or had 
received medical treatment from him. 

The order appealed from is reversed, and the case remanded, with direction to 
grant appellant’s motion for judgment notwithstanding the verdict. 
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TOLES v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
(No. 24571.) 
(Supreme Court of Minnesota. May 8, 1925.) 
203 Northwestern Reporter 619. 
(Syllabus by the Court.) 


INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT _ IN- 
SURER WAIVED FORFEITURE OF POLICY FOR NON-PAYMENT 
OF PREMIUMS. 

The evidence sustains the jury’s finding that the defendant assurance society, 
which accepted overdue premiums, with the knowledge that the assured was critically 
ill, and retained them, waived the forfeiture or lapse of a life policy for non-payment 
of premiums though the receipt which it gave was conditional. 

(For other cases, see Insurance, Dec. Dig. §665[8].) 


Appeal from District Court, Hennepin County; P. W. Guilford, Judge. 

Suit by Rose Toles, individually and as administratrix of Morris Toles, 
deceased, against the Equitable Life Assurance Society of the United States. After 
findings for plaintiff, defendant appeals from an order denying its motion for new 
trial. Affirmed. 

Lancaster, Simpson, Junell & Dorsey, of Minneapolis, for appellant. 

Leonard Street & Deinard, of Minneapolis, for respondent. 


Drsett, J. Action by the plaintiff Rose Toles, individually and as administratrix 
of her deceased husband Morris Toles, to enjoin the foreclosure of a mortgage 
made by her and her husband to the defendant Equitable Life Assurance Society, 
to compel its satisfaction, and to recover a sum claimed to be the balance due upon 
a policy of insurance on the life of Morris Toles, in which the plaintiff was in- 
dividually beneficiary, pledged as security for the mortgage debt. There were 
findings for the plaintiff and the defendant appeals from the order denying its 
motion for a new trial. 

On June 1, 1922, the defendant assurance society insured the life of Morris 
Toles in the sum of $3,000. Rose Toles was the beneficiary. On the same day 
Mr. and Mrs. Toles gave the assurance society a mortgage on property in Minne- 
apolis for $3,000 payable in monthly installments’ for 10 years. The insurance policy 
was deposited as collateral to the mortgage. The monthly payments were $40.20 
each. Of this sum $7.29 was applicable to the insurance, and the balance to the 
loan. Upon the death of Toles, with the policy in force, the insurance would pay 
the loan, and there would be left an excess depending upon the time the policy 
had run and the amount which the debt had been reduced. The loan and insurance 
constituted the “home purchase plan” of the society, the nature of which need not 
be stated further. 

The policy allowed grace of 31 days in payments. The installment of January 
1, 1923, was not paid until February 8, 1923, when it was paid along with the 
February installment. The policy provided that if it should lapse for non-payment 
it might be reinstated at any time upon production of evidence of insurability 
satisfactory to the society and the payment of all overdue payments. 

Toles was sick during the latter half of January, 1923. On February 8, 1923, 
one King, the brother of Mrs. Toles, gave the defendant his check of $80.40 for 
the January and February installments. The money went into the bank account of 
the defendant and it still has it. King testifies, and there is no effort to contradict 
him, that he told the defendant that Toles was sick and unconscious; that he had 
been laid up for two weeks, very sick; that he was affected with “blood poisoning 
in his brains and he was in an unconscious condition and that is why, receiving 
this notice through my sister, I came in and paid the bill at the request of my 
sister”; that the sickness was the reason that it had not been paid; that he wanted 
to pay the February premium as well as that of January; and that the defendant 
gave him a receipt and told him to have Toles come to the office “when he got 
well” or “if he got well.” The receipt was as follows: 

“Agency at Minneapolis, 2-8, 1923. 

“Received from Morris Toles the sum of $80.40 in payment of installments due 
the 1st day of January and February, 1923, on account of home purchase loan No. 
4922255, which is now in default. 

“It is understood and agreed, however, that said loan will not be reinstated 
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until all arrears of installments, taxes and assessments and all expenses of collection, 
including attorneys’ fees and disbursements, have been paid, and the policy of life 
insurance assigned as collateral has been properly reinstated in accordance with the 
rules of the society. If said policy is reinstated, the amount for which this receipt 
is given will be applied in payment of the installments specified, but the loan -will 
not be reinstated until all other arrears and expenses mentioned above have. been 
paid. If said policy is not reinstated however within 30 days from date, then and 
at any time thereafter the amount received may be applied on account of principal, 
interest and expenses of collection as the society may elect.” 

Toles died on February 11, 1923. Proof of his death in due form was given 
the society the same month. The question is whether the evidence sustains the 
finding of the jury that the defendant waived the lapse or forfeiture of the policy 
consequent on non-payment, and this includes a waiver of proof of insurability. 

It must be conceded that the society was apprised of the physical condition of 
the insured. There was no such thing as proof of insurability when the insured 
had been sick of brain trouble for weeks and was unconscious. The society knew 
that the $80.40 was offered for the purpose of removing defaults and reinstating 
the policy. If the conditional receipt had not been given there would be no question 
but there was a waiver to be found by the jury or perhaps to be declared by law. 
We reach the conclusion that the giving of this receipt, in view of the circumstances 
attending and which followed, does not make the question of waiver one of law to 
be declared by the court in the affirmative. The important facts are that the 
society knew that no proof of insurability could be made; that though in the 
receipt given there was a reference to reinstatement, King was told to have Toles 
come in; that it received proof of death, the circumstances of which the record does 
not show, the bare fact being alleged and admitted; and that it kept the money, 
never has applied it or offered to return it, in fact, did nothing until June 18, 
1923, when it commenced foreclosure. 

We read all the cases cited to us. The general rules as to waiver have been 
stated over and over again. Dunnell’s Min. Dig., §§ 4675-4688. The case of 
McQuillan v. Mutual Reserve Fund Life Assn., 112 Wis. 665, 87 N. W. 1069, 88 
N. W. 925, 56 L. R. A. 233, 88 Am. St. Rep. 986, much relied upon by the plaintiff, 
fails of great force because there was there no conditional receipt. The case of 
Gould v. Equitable Life Assur. Soc., 231 N. Y. 208, 131 N. E. 892, much relied 
upon by the defendant, likewise fails because the society had -no notice of the 
assured’s illness. We are content to hold that from the circumstances detailed a 
jury might find a waiver. 

Order affirmed. 


HUBBARD v. KIES et al. (No. 15111.) 
(Kansas City Court of Appeals. Missouri. May 4, 1925.) 
271 Southwestern Reporter ‘ 
2. INSURANCE—BENEFICIARY ACQUIRES NO VESTED INTEREST 
WHERE RIGHT TO CHANGE BENEFICIARY IS RESERVED. 
Where right to change beneficiary is reserved, named beneficiary acquires no 
vested interest in policy. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


3. ASSIGNMENTS FOR BENEFIT OF CREDITORS—ASSIGNOR’S RIGHTS 
UNDER INSURANCE POLICY HELD TO PASS BY GENERAL AS- 
SIGNMENT FOR BENEFIT OF CREDITORS. 

Under a general assignment for benefit of creditors, whereby debtor agreed to 
transfer “all his personal property of every nature and wherever situated” listed 
“as far as possible,” in schedule annexed, held that, insurance policies having cash 
surrender values, not listed in exemptions, passed to assignees, though not listed 
as schedule. 

(For other cases, see Assignments for Benefits of Creditors, Dec. Dig. § 181.) 

Error to Circuit Court, Harrison County; L. B. Woods, Judge. 

Action by Ed. S. Hubbard against Olin Kies and others, trustees, in which 
defendants filed counterclaim. Judgment for defendants on their counterclaim, 
and plaintiff appeals. Affirmed. 

A. S. Cumming, of Bethany, for appellant. 
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Frisby & Frisby, of Bethany, for respondents. 

ArnoLp, J. Plaintiff brings this action to recover an alleged balance of $2,800 
due on a contract of assignment made by him to defendants as assignees for 
the benefit of creditors. The record discloses the following facts: 

Plaintiff, a farmer engaged in extensive operations, becoming financially involved 
beyond his ability to pay, entered into negotiations with his creditors which resulted 
in the transfer and assignment, on November 4, 1921, of all his land and personal 
property, by written contract, to defendants as trustees for the benefit of all his 
creditors. In consideration of such transfer and assignment, his creditors agreed to 
release plaintiff from all liability for any unpaid balance of their claims against him, 
and it was further agreed that the said trustees were to pay him $3,500 in cash from 
the first money received from the sale of said properties. As a part of said con- 
tract there was a schedule listing the personal property assigned “as far as possible.” 
A few specified items were reserved which are not involved in this controversy. 
At the sale of the personal property under the assignment, there was realized a 
sum in excess of $7,000, and later sales brought in more money. Of this sum 
plaintiff received at the hands of the trustees $700, no further payments were made 
to him, and he brought this suit to recover $2,800 remaining of the $3,500 to be 
paid him as specified in the contract. 

The trustees, in their answer, allege that plaintiff withheld certain assets covered 
by the assignment agreement. 

At the time of the assignment there were in existence two current life insur- 
ance policies of $5,000 each, issued by the Kansas City Life Insurance Company 
on the life of plaintiff, Hubbard, not yet paid up, and in which plaintiff’s wife 
and son were named as beneficiaries. These policies had a cash surrender value 
at the date of said contract of assignment of $1,029.29 and $2,057.85, respectively. 
These policies were not specifically mentioned in the contract, nor were they 
mentioned in the negotiations leading up to the contract of assignment. The 
insured being unable to pay the premiums last maturing before the assignment, his 
wife advanced $567.50 to pay them. 

- A month or two after the assignment, plaintiff applied to defendant Prentiss, 
one of the trustees, and cashier of the Harrison Caunty Bank, which was the heaviest 
creditor, to have the policies cashed through said bank. One of the policies was 
cashed, and, although the cancellation receipt for the other had been signed by 
Hubbard and his wife, that policy was never surrendered, but remained in force. 
While waiting for the returns on the surrendered poilcy, plaintiff borrowed from 
defendants Noll or Prentiss, or from the trustees, the amount he was to receive 
from the surrendered policy, and when the draft therefor was received it was turned 
over to Noll, Prentiss, or the trustees. Plaintiff claimed that he was thereby re- 
paying the loan above mentioned, but the position of defendants is that the amount 
was for the benefit of creditors, pursuant to the assignment, and that the sum 
advanced to plaintiff was as part payment on the $3,500 due him under the con- 
tract of assignment: Defendants’ position rests upon the cry that the policies, 
or their cash surrender value, passed by the assignment. 

The insurance poilcies each contained the provision, now customary, that the 
assured, without the consent of the beneficiary, could receive any benefit thereunder 
and exercise every right and enjoy evry privilege conferred upon the assured by 
the policy. Such rights and privileges, so far as applicable to this case, being 
the right, with the consent of the company, to assign the policy or change the 
beneficiary to any person authorized by law, by filing with the company a written 
request therefor, such change to become effective upon its acceptance by the com- 
pany by proper indorsement. No request for the assignment or for change of 
beneficiary of either policy was made to the insurance company. One policy was 
cashed by the combined efforts of plaintiff and his wife, and a receipt for the 
amount of the surrender value was issued therefor, and relinquishment of the 
other was executed by them, but the surrender was never consummated. 

The petition formally alleges the facts as stated above, admits receipt of $700 
paid by defendants under the agreement, and prays judgment for $2,800. The 
assignment and trust agreement is appended to the petition as Exhibit A. This 
exhibit first describes the real estate involved in the assignment but not involved 
in this controversy. The second clause, around which this legal battle revolves, 
is as follows: 
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“The said Ed. S. Hubbard agrees to assign, transfer, and deliver to the parties 
of the second part, or their agents, as trustees, as aforesaid, all his personal prop- 
erty of every nature and wherever situated, consisting of live stock, farm implements, 
and machinery, hay, grain, and feed, notes, bonds, moneys, accounts, and all other 
personal property whatever, said personal property being listed as far as possible in 
schedule B, which is hereto attached and made a part hereof, said second parties to 
have immediate possession of all said personal property and the control over same. 
There is excepted from this clause the following personal property, to wit: One 
Chandler automobile, all household furniture and personal effects, all poultry on the 
farm, one mare and colt, one sow and eight pigs, six head of shoats, one pony and 
one white-face heifer.” 

Schedule A, attached to the agreement, lists the creditors, nature of claim, 
date, amount, and when due. Schedule B contains a purported list of personal 
property assigned, the insurance policies above mentioned not being listed therein. 

The answer, after admitting the written agreement set out in the petition, is 
first a general denial; further it states that plaintiff refused and neglected to turn 
over and deliver to defendants all his personal property as per agreement; that 
plaintiff failed and refused to deliver to defendants a certain policy of life insurance 
issued by the Kansas City Life Insurance Company upon the life of plaintiff, which 
had a cash surrender value on November 5, 1921, of $2,057.85, and certain stock 
in corporations of the reasonable value of $1,000. As further answer it is alleged 
that defendants at various times offered to pay plaintiff the balance due him on 
the contract of assignment if he would turn over to them the life insurance policy 
above mentioned. The answer further alleges that the property retained by plaintiff 
and belonging to defendants under the terms of the agreement exceeds in value 
by $1,450 the amount which defendants were to pay plaintiff under the agreement. 
Any by way of counterclaim defendants pray judgment against plaintiff in the 
sum of $1,450 and costs. 

The reply is a general denial. Upon the issues thus made a jury was waived, 
and the cause went to trial to the court. 

The finding of the court was that, according to the terms and provisions of 
the contract of assignment, and ‘under the provisions and conditions of the two 
certain policies of insurance mentioned in the pleadings and evidence, the plaintiff 
agreed to transfer said policies to defendants as trustees; -that said policies were 
personal property within the meaning of said contract, and passed to defendants 
under the terms thereof; that defendants have paid plaintiff $700. in cash; that 
plaintiff has retained and refused to deliver to defendants the said insurance policies 
of the admitted value of $2,057.85 and $1,029.95, respectively; that plaintiff has 
received and retained the total sum of $3,787.80 belonging to defendants as trustees. 
Judgment was oy accordingly in favor of the trustees upon their counterclaim 
in the sum of $287.8( 

Motions for new om and in arrest of judgment were unavailing, and plaintiff 
appeals. For his first assignment of error plaintiff declares the court erred in 
finding that the two insurance policies were personal property of plaintiff at the 
date of the assignment within the meaning of the word “property” as used in 
the assignrrent. It is also charged that the court erred in failing to give credit 
for the $567.50 paid by plaintiff's wife to prevent a lapse of the policies. But as 
this item is nowhere mentioned in the pleadings, it is not an issue in the case, and 
demands no discussion. The only question for determination in this appeal is 
whether or not, under the contract of assignment set up in the pleadings and 
detailed in the evidence, the two insurance policies passed to the defendant trustees 
for the benefit of the creditors. 

It is insisted by plaintiff that the said policies were not property within the 
accepted meaning of that term, and therefore did not pass to the defendant trustees 
under the terms of the contract of assignment. The contrary view is held by 
defendants. The general rule is stated as follows in 5 Corpus Juris, p. 1183, 
nar. 12: 

“An assignment for the benefit of creditors generally passes to the assignee the 
assignor’s interest in policies of fire, accident, and life insurance, provided this is 
consonant with the language of the policy and the intention of the assignor in 
procuring the policy, and provided the policy is not by its terms non-assignable. 
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However, a policy of life insurance that has no surrender or pecuniary value at the 
date of the assignment does not pass to the assignee. * * *” 

Of course this rule presupposes an assignment of the policy, and in determining 
whether the contract of assignment for the benefit of creditors involved in this 
case was, in fact, an assignment of the policies, it is necessary to examine and 
construe the policies as well as the contract. Clause 6 of the general provisions 
of the two policies provides: 

“This policy is issued with the understanding that, with the consent of the 
company, the insured may assign same or change the beneficiary to any person 
authorized by law, by filing with the company a written request therefor.” 

Clause 9 is as follows: 

“The insured may, without the consent of the beneficiary, receive any benefits 
hereunder and exercise every right and enjoy every privilege conferred upon the 
insured in or by this policy.” 

[1] Table No. 2 of the policy provides that at the eleventh year of the life of 
the policy (No. 53298) the cash surrender or loan value is $2,057.85. There is no 
dispute as to this item, and it is also agreed that this policy had a cash surrender 
value as above indicated at the time of the assignment, and that plaintiff's interest 
therein was assignable; that under its terms plaintiff could have enforced the 
payment to him of that sum without the consent of the beneficiary. There rested 
upon the Kansas City Life Insurance Company the obligation to pay a stipulated 
sum, under the terms of the policy, or, failing to pay on proper demand, there 
rested in plaintiff a contract right, or, in other words, a chose in action. It is 
said in 5 Corpus Juris, p. 1179, par. 252, b.: 

“Under a general assignment for the benefit of creditors, the debts due to the 
assignor pass to the assignee, and likewise choses in action.” 

This rule is reasonable and proper ,and it follows that choses in action can 
be assigned as well as property susceptible of, and actually reduced to, possession. 
Courts of law, in considering the amount of property involved in contracts, will 
proetct the assignment of a chose in action. This general rule is supported in 
this state. Eppright v. Nickerson, 78 Mo. 482; St. George’s Church Soc. v. Branch, 
120 Mo. 226, 25 S. W. 218. 

[2] It must also be held that where the right to change the beneficiary is 
reserved, the wife named as beneficiary acquires no vested interest therein. (See 
cases last above cited. It remains only to be determined, therefore, whether the 
contract of assignment herein embraced plaintiff’s rights under the insurance policies 
in question. It is not disputed that the contract must be construed as a whole and 
the intention of the parties thereby determined. 

[3] Referring to the second article of the assignment contract above set out, 
it is noted Hubbard agrees to assign, transfer, and deliver to the trustees “all his 
personal property of every nature and wherever situated, consisting of live stock, 
farm implements, and machinery, hay, grain, and feed, notes,. bonds, moneys 
accounts, and all other personal property whatever, said personal property being 
listed as far as possible in schedule B, which is hereto attached and made a part 
hereof, said second parties to have immediate possession of all said personal prop- 
erty and the control over same. There is excepted from this clause the following 
personal property, to wit: One Chandler automobile, all household furniture and 
personal effects, all poultry on the farm, one mare and colt, one sow and eight 
pigs, six head of shoats, one pony and one white-face heifer.” 

It is evident the list of exemptions does not include the insurance policies in 
question. Plaintiff declares the clause in the contract to the effect that schedule 
B lists all his personal property “so far as possible” possesses the virtue of 
excluding the insurance policies because they were not listed. We think there is 
no merit in this contention. Plaintiff, in support of his position, cites the leading 
case of Bock v. Perkins, 139 U.S. 628, 11 S. Ct., 677, 35 L. Ed. 314, and cases 
therein cited. 

We have examined these cases, and find therein a counterpart of the case at 
bar, with the distinction that there was no modifying clause in the assignment 
in the cases cited, the assignment containing the clause “all of the lands and all 
the personal property of every name and nature whatsoever of the said party of 
the first part, more particularly enumerated in the schedule hereto annexed, marked 
schedule A.” In the Bock Case, the schedule, while purporting to list all the 
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personal property assigned, did not embrace a stock of goods worth $10,000. It 
was held that schedule A, being made a part of and attached to the general 
assignment, so modified the same that the said stock of goods did not pass to 
the assignee. 

It must be concluded that schedule B does not purport to cover all of plaintiff’s 
personal property assigned. The said schedule lists “approximately 200 hogs,” and 
“35 to 40 cows.” This listing is uncertain and indefinite, but clause 2 of the 
contract is definite as to the personal property assigned, viz., “all his personal 
property of every nature and wherever situated,” etc. The insurance policies which 
we hold to be choses in action, not being listed in the exemptions, must be held 
to have passed to the assignees under the terms of the assignment. 

We fail to find reversible error in the findings of the court; the judgment is 
for the right party and is affirmed. 

Bland, J., concurs. 
Trimble, P. J., absent. 





STEPHAN vy. PRAIRIE LIFE INS. CO. (No. 23026.) 
(Supreme Court of Nebraska. May 1, 1925.) 
203 Northwestern Reporter 626. 

(Syllabus by the Court.) 

1. INSANE PERSONS—IF PERSON IS INCAPABLE, THROUGH AGE OR 
WEAKNESS OF MIND, TO CONDUCT OWN AFFAIRS, SUIT MAY 
BE MAINTAINTD BY NEXT FRIEND. 

When a person is not actually insane, but is incapable, through age or weak- 
ness of mind, to conduct his own affairs, a suit may be maintained on his behalf 
by his next friend, and neither section 1599, nor section 8531, Comp. St. 1922, are 
in derogation of this right. 

(For other cases, see Insane Persons, Dec. Dig. § 94[1].) 


2. INSURANCE—POLICY IS CONTRACT OF STATE IN WHICH APPLI- 
CATION MADE, PREMIUMS PAID, AND POLICY DELIVERED, AND 
MUST BE CONSTRUED ACCORDING TO ITS LAWS. 

When an insurance policy is issued by a Nebraska company upon the life of 
one living in Iowa, where the application for the insurance was written, the pre- 
mium paid, and the policy delivered, the policy is an Iowa contract and must be 
construed according to the laws of that state. 

(For other cases, see Insurance, Dec. Dig, § 147[2].) 


3. INSURANCE—UNDER IOWA LAW, COMPANY LIABLE FOR DEATH 

FROM INFLUENZA IN MILITARY SERVICE. 

Under the law of Iowa the military or naval clause forming a part of the policy 
in suit, and set out in the opinion, does not exempt defendant from liability upon 
the contract under the record presented in this case. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from District Court, Douglas County; Troup, Judge. 

Action by Agnes Stephan, by James E. Stephan, her next friend, against the 
Prairie Life Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Blackburn & King, of Omaha, for appellant. 

McKenzie, Cox & Harris, of Omaha, for appellee. 

Heard before Morrissey, C. J., Day, Thompson, and Evans, JJ., and Shepherd, 
District Judge. 

Morrissey, C. J. This is an action on a policy of life insurance issued by 
defendant on the life of one Floyd E. Stephan in the sum of $5,000. Plaintiff, 
Agnes Stephan, mother of the insured, is the person named as beneficiary. The 
policy was issued March 20, 1918, and contained what is commonly denominated 
a military and naval clause, which reads as follows: 

“If the insured at any time engage in military or naval service in time of war 
(the militia or National Guard not in active service excepted) and death shall 
occur during such engagement or as a result thereof, the liability hereunder shall be 
limited to the cash surrender value of the policy at the date of death unless the 
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insured shall have obtained the company’s written consent and paid the extra pre- 
mium therefor at its established rate.” 

At the time the policy was issued, insured was a farmer, and, under the federal 
statute as it then existed he was exempt from the operation of the Selective Service 
Act, May 18, 1917, 40 U. S. St. at Large, c. 15, §4, p. 78 (U. S. Comp. St. 1918, 
U. S. Comp. St. Ann. Supp. 1919, § 2044d). The statute. was modified soon there- 
after so as to make subject to its terms the class of persons to which insured 
belonged. In August, 1918, insured was inducted into the military service and sent 
to a training camp at Fort Dodge, Iowa, where in October, 1918, he died. The 
cause of insured’s death is shown to have been influenza and pneumonia. Proof of 
death of insured was made in the usual! way. The company asserted its exemption 
from payment of any sum in excess of the cash surrender value of the policy 
because the insured had entered the military service without having first “obtained 
the company’s written consent and paid the extra premium therefor at its established 
rate,” but offered to return the premiums paid. The beneficiary was a resident of 
Iowa, and it was agreed between the officers of the company and Frank C. Stephan, 
the son of the beneficiary, who was acting for her, that the insurance commissioner 
of Iowa should be consulted as to the liability of the company under the policy. 
Accordingly Frank C. Stephan wrote to the insurance commissioner of Iowa, and 
inclosed the policy. He said: 

“In behalf of my mother, the beneficiary, I wish you would take this matter 
up with the company and see what can be done in the matter.” 

Subsequently the president of defendant company visited Mrs. Stephan’s home 
at Ida Grove, Iowa, and, after a conference with the beneficiary, the following letter 
was written: 

“Ida Grove, Iowa, March 5, 1919. 

“Hon. A. C. Savage, Insurance Commissioner, Des Moines, Iowa—Dear Sir: 
You have in your office a policy of insurance issued on the life of Floyd E. Stephan 
by the Prairie Life Insurance Company of Omaha, Nebraska, on which he did not 
apply for nor obtain a permit to engage in military or naval service; He died 
while so engaged. If in your opinion the company is not liable for the face of 
the policy, you may consider this as a full instruction to receive for me the company’s 
check for $120.35. Send same to me and deliver the policy to Dr. W. R. McGraw, 
president of the company. 

“AGNES STEPHAN, Beneficiary. 
“FRANK C. STEPHAN, Witness.” 

We understand that this letter was composed by the president of the company, 
but it bears the genuine signature of the beneficiary. Apparently the insurance 
commissioner reached the conclusion that the company was not liable for the face 
of the policy, and accordingly the company’s check for $120.35 was sent to the 
beneficiary and the policy delivered to the company. It may be noted that in Mrs. 
Stephan’s letter there is no stipulation or agreement binding the insurance com- 
pany to do anything or to pay any amount, but it is now claimed by the company 
that, at the time this letter was written, its president told the beneficiary that, if 
the commissioner should rule that the company was liable, the company would accept 
his decision as final and pay the face of the policy. Nearly two years subsequent 
to the acceptance of the check by the beneficiary and the delivery of the policy 
to the company, this action was instituted in the district court for Douglas county, 
Nebraska, 

The original petition was filed by James E. Stephan, as guardian of his mother, 
Agnes Stephan, but the third amended petition, the petition on which the cause was 
tried, is signed by James E. Stephan, as next friend of Agnes Stephan. In this 
petition it is alleged that James E. Stephan is the son of plaintiff, the beneficiary; . 
that he brings this action for her and in her behalf, as her next friend; and “that 
said Agnes Stephan is incompetent and a nonresident of the state of Nebraska; 
that there has been a guardian appointed for said Agnes Stephan in and for the state 
of Nebraska.” By a subsequent allegation the petition alleged that a guardian had 
been appointed for the beneficiary in the state of Iowa, and that the beneficiary was 
incompetent. The petition alleged, also, and at considerable length, negotiations 
between the insured and an agent of the insurance company which culminated in 
the issuance of the policy in suit and the payment therefor by the insured, and 
alleged that, before payment was made, the insured had been informed by defendant's 
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agent that the company so construed and interpreted the clause of its policy per- 
taining to military service that it did not apply unless the death of the insured was 
caused by the performance of some duty in the miltary service, and that it did 
not apply while insured was in a training camp, or within the borders of the 
United States. And it alleged the issuance and delivery of the policy to the insured 
under the interpretation pleaded; the payment of the premium; and the death of 
insured by influenza at. Fort Dodge, Lowa, on August 15, 1918, “while he was in 
the service of the United States as a soldier.” It is alleged that the policy was 
delivered in the state of Iowa; the premium paid in that state; and that the con- 
tract is governed by the laws of Iowa, which are alleged to be: 

“That the words ‘death while engaged in military service in time of war,’ in 
that clause of an insurance policy pertaining to military or naval service means that 
the death must occur while doing, performing or taking part in some military 
service in time of war. In other words, it means death caused by performing some 
duty in the military service, and in order to exempt the company from liability, 
death must have been caused while the insured was doing something connected with 
the military service in contradistinction to death while in the service due to causes 
entirely or wholly unconnected with such service” 

And there was the usual prayer for judgment. 

After hearing upon and disposition of demurrers and motions, defendant an- 
swered. It admitted that plaintiff was a nonresident of the state of Nebraska, and 
that a guardian had been appointed for plaintiff in the state of Iowa. And alleged 
that under the statutes of Nebraska, in an action by an incompetent person, where 
there is a duly qualified and acting guardian, an action cannot be maintained by a 
next friend; and challenged the right of James E. Stephan, as next friend of the 
incompetent person, to maintain the action. The answer set out the clause of the 
policy relating to military or naval service, and alleged that, by reason thereof, 
defendant had fully complied with all the terms and conditions of the contract; 
that the insured entered the military service of the United States without first obtain- 
ing the consent of defendant company; that he did not pay the extra premium as 
provided in the policy in case he entered military service; and, that at the time the 
insured died, the policy had no cash surrender value because it had not been in force 
for a sufficient period to give it such value as provided by the terms of the policy. 
It further pleaded that the app!ication was received at the home office of the company 
in the city of Omaha, Nebraska; that the application and medical examination which 
accompanied the same were approved in Nebraska, and set out the conditions of the 
contract for the payment of any sum due thereunder at its home office, and alleged 
that the policy was, and is, a Nebraska contract, to be construed and governed by 
the laws of Nebraska. It denied the power of its agent to interpret the policy or 
to bind the company in any way beyond the plain terms of the written contract. In 
conclusion, the answer set out the negotiations for a settlement and the submission 
of the matter to the insurance commissioner of Iowa; that he had, by the acts of 
the parties, been constituted an arbiter to settle the questions in controversy, and that 
he had found and determined that defendant was not liable on the policy in suit; 
and, that, pursuant thereto, the policy had been surrendered to defendant and de- 
fendant had paid to the beneficiary the sum of $120.35 “in accordance with the terms 
of said contract and agreement of settlement.” It alleged that the submission to 
arbitration was voluntary and made with the approval of Frank C. Stephan, son of 
the beneficiary, and denied that, at the time the alleged settlement was made, the 
beneficiary was incompetent, and alleged that the settlement had been made in good 
faith, and that defendant had been released from all liability arising upon the policy. 


By reply plaintiff denied that she had ever entered into an agreement with de- 
fendant to submit the question of defendant’s liability, under the policy to arbitration, 
and denied that the letter written to the insurance commissioner of Iowa was an 
agreement to arbitrate, or an agreement to constitute the insurance commissioner an 
arbiter; but alleged that the letter to the insurance commissioner and the purported 
release and settlement, relied upon by defendant, were signed by beneficiary when 
she was wholly incompetent to execute an agreement, and that she had been induced 
to sign the same through the fraud and misrepresentation of defendant. The cause 
was submitted to a jury, which returned a verdict for plaintiff for the amount 
prayed, and, from the judgment entered on the verdict, defendant has appealed. 
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[1] The first assignment challenges the right of plaintiff to maintain the action 
by James E. Stephan, her next friend. It is said: “There being a guardian, suit 
should not have been permitted by next friend.” It is true that the petition makes 
the statement in paragraph 1 that a guardian had been appointed in Nebraska, and, 
in paragraph 13, it is said that a guardian had been appointed in Iowa; however, there 
is no proof of the appointment or qualification of a guardian in either state. 
We may assume that these allegations are like other loose expressions which we 
find throughout the pleadings, and, in the absence of proof to sustain them, they 
tray be disregarded. Counsel for appellant in their brief cite sections 1599 and 
8531, Comp. St. 1922, in support of their objection. These sections provide for 
the bringing of suits in behalf of an infant by a next friend, but there is nothing 
said in either section which is controlling in a suit brought by an incompetent 
person by a next friend. In Wager v. Wagoner, 53 Neb. 511, 73 N. W. 937, it is 
held: “One who is insane, but who has not been so adjudged, and who has no 
guardian, may sue by his next friend.” It is a general rule that, where a person 
is actually insane, but has not been judicially so declared, both actions at law 
and suits in equity may be maintained, on his behalf by his next friend. The 
authorities are also harmonious in holding that, in all cases where a person is not 
actually insane, but is incapable, through age or weakness of mind, to conduct his 
own affairs, suits may be maintained cn his behalf by his next friend. But it has 
been held that it is in the discretion of the court to allow an action so instituted 
to proceed or not, and it may order a stay of proceedings to await the due appoint- 
ment of a general guardian, or order the same to be discontinued as it may be 
advised. 14 R. C. L. 611, § 63. 

[2] We must next determine whether the policy is to be construed under the 
law of Iowa or under the law of Nebraska. Insured was a resident of Iowa, and 
the application was taken, the premium paid, and the policy delivered in that state. 
Under these circumstances the policy became an Iowa contract and will be con- 
strued according to the law of that state. 25 Cyc. 747, 748; 13 C. J. 580, § 581; 
14 R. C. L. 892, § 69. 

[3] We come now to what may be considered as the controlling question. What 
is the effect of the military or naval clause heretofore quoted? If given the con- 
struction contended for by the insurer, no recovery can be had by plaintiff in this 
action. Insured had entered the military service in time of war without having 
“obtained the company’s written consent and paid the extra premium therefor at 
its established rate.” Death occurred during such service, although not as a result 
thereof, and defendant, prior to the bringing of this action had paid to plaintiff 
a sum greater than the cash surrender value, if indeed, the policy had a cash 
surrender value. Plaintiff introduced in evidence the opinion of the Supreme 
Court of Iowa in Boatwright v. American Life Ins. Co., 191 Iowa, 253, 180 N. W. 
321, 11 A. L. R. 1085, wherein there was presented substantially the same defense 
presented in this action based upon the military or naval clause of the policy. 
After an exhaustive review of many authorities, the court held: 

“Death of an enlisted man in the navy at the Great Lakes Naval Training Station 
in Illinois from influenza, which at that time was prevalent not only in the navy, 
but also in the army and in civilian life, held not within a clause limiting insurer’s 
liability for death of insured while ‘engaged in military or naval service in time 
of war’ without having obtained insurer’s permit, although the United States 
government at that time was at war with the Central European powers.” 

We see no logical way of differentiating that case from the one before us. 
It is apparent that under the law of Iowa, the military or naval clause of the 
policy pleaded as a defense by defendant does not exempt it from liability to 
plaintiff. 

[4,5] Objections are made to instruction No. 2, instruction No. 3, and in- 
struction No. 4. Certain clauses of these instructions are singled out and said to 
he prejudicial to defendant. The rule is well settled that instructions must be read 
and considered as a whole. When so read and considered, the instructions are with- 
out prejudice to defendant. There is further complaint of the rulings of the court 
on the admission of evidence. These rulings have been examined, but when 
considered in the light of the issues before the court, they cannot be held to be 
prejudicial, and the judgment of the district court is 

Affirmed. 
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ANDREWS v. MOST WORSHIPFUL GRAND LODGE OF NORTH CARO- 
LINA FREE AND ACCEPTED ORDER OF MASONS. (No. 463.) 


(Supreme Court of North Carolina. May 20, 1925.) 
128 Southeastern Reporter 4. 


1, INSURANCE—HUSBAND MAY NOT SUBSTITUTE IMPROPER BENE: 
FICIARY IN PLACE OF LAWFUL WIFE. 


_ Under C. S. § 6508, husband is not, subsequent to the act, entitled to sub- 
stitute one not within the class of beneficiary allowed by act, in place of lawful 
wife, as beneficiary of insurance policy, notwithstanding policy was issued prior 
to act. 


(For other cases, see Insurance, Dec. Dig. § 770.) 


2. INSURANCE—ONE DESIGNATED BENEFICIARY AFTER STATUTE 
MAKING HER IMPROPER BENEFICIARY, COULD NOT TAKE AD- 
VANTAGE OF ANY VESTED RIGHTS IN POLICY ISSUED BEFORE 
STATUTE. 

Where insured attempted to change policy by naming new beneficiary not within 
classes permitted under C. S. § 6508, he waived any vested rights in policy issued 
before passage of act, and new beneficiary could not claim under any such rights. 


(For other cases, see Insurance, Dec. Dig. § 780.) 


4. INSURANCE—ORIGINAL POLICY PROPERLY ADMITTED, WHERE 
SUBSTITUTED POLICY MADE OUT TO IMPROPER BENEFICIARY. 
Where insured changed his beneficiary from his lawful wife to another not 

within proper classes as designated by C. S. § 6508, copy of originat policy held 

properly introduced. 
(For other cases, see Insurance, Dec. Dig. § 818[1].) 


5. INSURANCE—WIFE, NAMED AS BENEFICIARY, ENTITLED RATHER 
THAN ADMINISTRATRIX. 
In action by wife personally and as administratrix on benefit certificate in 
which insured had attempted to change beneficiary to one not proper, under C. S. 
§ 6508, wife was entitled to recover personally, and not as administratrix. 


(For other cases, see Insurance, Dec. Dig. § 813.) 


Appeal from Superior Court, Mecklenburg County. 

Action by Adah Andrews, personally and as administratrix, against the Most 
Worshipful Grand Lodge of North Carolina Free and Accepted Order of Masons. 
Judgment for plaintiff as administratrix, and defendant appeals. Reversed and 
remanded, with directions to enter judgment for plaintiff personally. 

This action is brought by Adah Andrews, personally, and as administratrix of 
Leroy Andrews, against defendant, on the following certificate, hereafter designated 
as policy: 

“This certifies that brother Leroy Andrews is a beneficiary member of this 
department, and as such on his death, his heirs, beneficiaries, or legal representative, 
whose names appear in the margin of this certificate (Adah Andrews, wife) shall 
be entitled to the sum of $350.00, to be paid within sixty days after the death of 
the aforenamed brother, subject to the following conditions, viz., that the said 
brother at the time of his death, shall be a financial member of both a subordinate 
lodge of this jurisdiction and of the endowment department. 

“Given under our hands and seal, this the 22d October, 1907. 

“James H. Young, Grand Endowment Sec’y. 

“R. B. McRary, Most Worshipful Grand Master.” 

From the complaint and answer, it is admitted that defendant is a North 
Carolina corporation, and is and has been at the time hereinafter mentioned 
engaged in the business of life and health insurance and other kinds of insurance 
within this state, being ordinarily known as a fraternal order. 

The plaintiff alleges that Leroy Andrews died May 11, 1922, and at the time 
of his death Adah Andrews was his lawful wife, and all the premiums and dues 
on the policy had been paid and the policy was valid and in full force and effect 
at the time of the death of Leroy Andrews, and that she personally, or as admin- 
istratrix, under the policy, was entitled to the sum mentioned in the policy. 

The defendant denies that Adah Andrews was the lawful wife of Leroy 
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Andrews and denies the validity of the policy held by plaintiff, Adah Andrews, and 
denies that it is liable or indebted to her in any amount. In its answer it says: 

“That it is admitted that Leroy Andrews was a member of the Masonic Lodge 
for many years and that he was financial in the endowment department at the time 
of his death, that upon compliance with stipulations recited in policy, the amount 
therein named should be paid the legal wife of the said Leroy Andrews.” 

And as a further defense alleges: 

“(1) That it is informed and believes that at the time policy was issued to 
the late Leroy Andrews, that he was legally married to and lived with Hattie 
Andrews as his wife and who at his request was named as beneficiary therein. 

“(2) That at the time of the death of the said Leroy Andrews, Hattie Andrews 
pe and is, his legal wife, and as such is entitled to the face value of said 
policy.” 

To s&stain defendant’s contention on the hearing, it introduced an exact copy 
of the policy sued on—except “Hattie Andrews, wife” was in the policy in place of 
“Adah Andrews, wife.” This policy was dated 28th of August, 1916. The issues 
submitted to the jury and the answers thereto are: 

“(1) Was Adah Andrews the lawful wife of Leroy Andrews at the time of 
his death? Answer: Yes. 

“(2) Was Hattie Andrews the lawful wife of Leroy Andrews at the time 
of his death? Answer: No. 

“(3) Did Leroy Andrews direct the name of Hattie Andrews to be substituted 
for the name of Adah Andrews as beneficiary in the policy of insurance issued on 
or about October 22, 1907? Answer: Yes. 

- nie? What amount, if anything, is due Hattie Andrews on said policy? Answer: 
othing. 

a What amount, if anything, is due Adah Andrews on said policy? Answer: 
Nothing. ; 

“(6) What amount, if anything, is due Adah Andrews, administratrix, on said 
policy? Answer: $350 and interest from date as qualification as admx.” 

The court below rendered judgment as follows: 

“The court being of the opinion that Hattie Andrews was not entitled to recover, 
instructed the jury to answer ‘Nothing’ to the fourth issue; and the court being 
of the opinion that.Adah Andrews was not entitled to recover having granted 
‘nonsuit’ as to her personally, instructed the jury to answer the fifth issue ‘Nothing.’ 
The jury having answered the sixth issue ‘$350 and interest from February 19, 
1924,’ it having been agreed by plaintiff and defendant that this‘ amount due, if 
any, under the rules of the court, the following judgment was rendered: 

“Ordered, adjudged, and decreed that the plaintiff, Adah Andrews, administratrix 
of Leroy Andrews, have and recover of the defenant the sum of $350, with interest 
on $350 from February 19, 1924, until paid, and that the cost of this action be 
taxed against Adah Andrews, administratrix, by the clerk.” 

The defendant made numerous exceptions. and assignments of error and ap- 
pealed to the Supreme Court. The material ones will be considered in the opinion. 

P. H. Bell, of Plymouth, and J. T. Sanders, of Charlotte, for appellant. 

Preston & Ross, of Charlotte, for appellee. 

Criarkson, J. [1] From the pleadings it will be noted that there is no denial 
on the part of defendant that it is due the amount set forth in the policy, but in 
its answer as a defense to plaintiff’s action -alleges : 

“That at the time of the death of the said Leroy Andrews, Hattie Andrews was 
and is his legal wife, and, as such, is entitled to the face value of said policy.” 

C. S. § 6508 (Pub. Laws 1913, c. 89, §5), is as follows: 

“The payment of death benefits shall be confined to wife, husband, relative 
by blood to the fourth degree, father-in-law, mother-in-law, son-in-law, daughter- 
in-law, stepfather, stepmother, stepchildren, children by legal adoption, or to a 
person or persons dependent upon the member; but if after the issuance of the 
original certificate the member shall become dependent upon an incorporatd charitable 
institution, he shall have the privilege, with the consent of the society, to make such 
institution his beneficiary. Within the above restrictions each member shall have 
the right to designate his beneficiary, and from time to time, have the same changed 
in accordance with the laws, rules and regulations of the society, and no beneficiary 
shall have or obtain any vested interest in such benefit until the same has become 
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due and payable upon the death of the member. Any society may, by its laws, 
limit the scope of beneficiaries within the above classes.” 

Under the issues submitted in the court below, the jury found that Adah 
Andrews, and not Hattie Andrews, was the wife of Leroy Andrews. Under C. S. 
§ 6508, supra, Leroy Andrews had no legal right to substitute the name of Hattie 
Andrews for his lawful wife, Adah Andrews, as beneficiary in the policy of insur- 
ance issued by the defendant October 22, 1907. 

Under a similar statute in Ohio, construed in Applebaum v. Commercial 
Travelers, 171 N. C. 435, 88 S. E. 722 (similar facts), Clark, C. J., said: 

“Naming her as the applicant’s wife in the application was a fraud, and does 
not entitle her to be a beneficiary of the contract.” 

In fact, naming Hattie Andrews, who was not his wife, was void as to her 
and contrary to the plain provisions of the statute. This did not revoke the former 
policy, but left Adah Andrews, the lawful wife, the beneficiary under the policy— 
she being named in the policy—the policy having been kept in force according to 
the rules of defendant company. 

The matter is well stated in Bacon cn Benefit Societies, § 310, C, citing 
numerous cases, as follows: 

“The question occurs as to the effect on the rights of the beneficiaries first 
designated by an attempted change of beneficiary which is incomplete, or where 
the change, being effected by compliance with the required formalities and the 
issuance of a new certificate, is illegal because the second beneficiaries are not entitled 
to take. While it seems to be taken for granted in the cases cited in the preceding 
sections that if the attempted change of beneficiary is not complete the rights of the 
first beneficiaries are not affected, because the revocation is not made complete 
by the issuance of the new certificate, it is now settled that if for any reason the 
change of beneficiaries is invalid, the rights of the first beneficiary remain in force.” 
Joyce on Insurance (2d vol.), § 753; Pettus v. Hendricks, 113 Va. 326, 74 S. E. 
191; Page v. Beli, 146 Ga. 680, 92 S. E. 54. 

In Royal League v. Shields, 150 Ill. App. 54, it is held if the original certificate 
issued by a society has been canceled and surrendered and a new certificate issued, 
such new certificate is a nullity if it names an ineligible beneficiary, and in con- 
sequence the original certificate is considered effective and in force. 

In Pollock v. Household of Ruth, 150 N. C. at page 213, 63 S. E. 941, Hoke, J., 
says: 

“It is further established, certainly by the weight of authority, that, in the 
absence of some restriction of the kind indicated, some inhibitory provision of the 
general law or the charter, or some rule of the company affecting the matter, a 
member holding a policy or benefit certificate may change the beneficiary at his 
election. If certain formalities are required, they must, as a rule, be observed, 
but unless restrained, as indicated, the member may change the beneficiary at will, 
and the last holder properly designated will be entitled to the fund. Niblack on 
Benefit Societies, pp. 331, 409; Bacon on Benefit Societies and Life Insurance, vol. 
1, 291a, 308.” 

After the original policy was issued, October 22d, 1907, in which Adah Andrews 
was the beneficiary, the Legislature passed C. S. § 6508 (1903), supra, confining 
the payment of death benefits to certain parties—wife, husband, close kin, etc. 
Leroy Andrews, the husband of Adah Andrews, on the 28th of August, 1916, 
attempted to substitute, with the consent of defendant and it issued a new policy 
and put in the policy “Hattie Andrews” for “Adah Andrews.” The jury found 
that Hattie Andrews was not his wife at the time, and, therefore, she did not 
come within the limited parties under the 1913 Act. 

[2, 3] Before the Act of 1913, Leroy Andrews could have designated any one 
he saw fit as a beneficiary, nothing in the rules of defendant company or the law 
of the state prohibiting this. Under the rules of the defendant company and _ the 
law then existing, he designated Adah Andrews as the beneficiary of the policy. 
The statute of 1913 limits the beneficiaries. The serious question arises: Does the 
statute of 1913 destroy or interfere with vested rights or impair the obligation of 
a contract? Since the passage of the 1913 Act could Leroy Andrews, who under 
the former law and rules of defendant company had the right to change the bene- 
ficiary from Adah Andrews, his wife, to whomsoever he pleased—and he named 
Hattie Andrews, not his wife and not within the limited parties under the 1913 
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Act. Could he do this? We think not. Leroy Andrews was presumed to know 
the law, and, after it was passed, with this knowledge, he attempted to make a 
new policy contrary to the changed law. Under such facts and circumstances, the 
new beneficiary named—Hattie Andrews—could not take advantage of any plea 
of vested rights. If Leroy Andrews had any vested rights, he deliberately waived 
them by changing the policy when the new law was in force. 

It may be that if the first beneficiary named—Adah Andrews—was his wife, 
and an act was subsequently passed nullifying the class to which she belonged, 
that this would impair her vested right. This question does not arise here. z 

Bacon, Benefit Societies and Life Insurance (3d Ed.), § 187, p. 379, “After- 
Enacted Laws Must Not be Retroactive or Affect Vested Rights,” the latter part 
of the section, quoting from a case, says: 

“As the law of the society is prospective in its operation, it did not affect 
Freeman’s contract with the defendant. It did not by its terms nor by implication 
require him to change his policy. It would only have affected his contract in the 
event he should have revoked the appointment of the plaintiff as his beneficiary and 
then only to the extent of requiring him to appoint a beneficiary that should belong 
to the specified classes. There is not a word in the law requiring any member to 
make a change of his beneficiary, or in case of his failure to do so, as contended 
for by the appellant, that his benefit certificate should revert to the society. It may 
be conceded that Freeman was bound by all subsequent laws enacted, but as the law 
in question is not retroactive it does not affect his contract. It only affects him 
or any other member of the society in the issue of certificates after its passage.” 

In Hicks v. Kearney, 189 N. C. 319, 127 S. E. 205, Adams, J., discusses clearly 
the operation of statutes—when prospective or retroactive. 

In the record it is admitted that the defendant is a North Carolina corporation. 
We are inclined to think, under our Constitution, that the law of 1913, limiting the 
beneficiaries, would not impair the obligation of the policy contract or any vested 
right in relation to this kind of fraternal insurance, where the husband had ta!:en 
out insurance and named his wife (Adah Andrews) his beneficiary. 

In Grand Lodge v. McKinstry, 67 Mo. App. 8&6, under facts similar to these 
in the present case, it was said: 

“It is insisted, however, by his counsel that, as he could have lawfully been 
named as a beneficiary at the time the insurance contract was entered into, the 
subsequent change in the statute could not have a retrospective operation. It may 
be true that the statute as amended could nct affect existing designations, but all 
subsequent designations or changes of the beneficiaries must conform to it, as it must 
be considered as an amendment to the charter of every such corporation previously 
incorporated under the article. As the designation of Harry as a beneficiary occurred 
subsequently to the amendment of the statute, his right to take must be governed 
by it, and as he was in no wise related to the deceased, he cannot take as a 
dependent.” , 

The able and well-considered opinion of Conor, J., in Howell v. Insurance Co., 
189 N. C. 212, 126 S. E. 603, was decided on one of the ordinary life insurance 
policies, the facts were different and has no application to the case here. 

{4, 5] From the evidence, we think the court below made no error in regard to 
allowing the copy of the original policy to be produced. The issue framed from 
the pleadings in the contest in the court below was to ascertain who was the 
legal wife of Leroy Andrews. The jury answered “Adah Andrews.” The court 
below non-suited Adah Andrews for the reasons given. We think this was error. 
From the finding of the jury that she was the lawful wife of Leroy Andrews, 
judgment should have been rendered in her favor. She did not appeal from the 
judgment of non-suit to this court. Thayer v. Thayer, 189 N. C. 504, 127 S. E. 553. 

After the death of Leroy Andrews, a questicn arose as to which of two women, 
each claiming to be his wife, was the beneficiary under his policy. Upon this question 
appropriate issues were submitted to the jury, and the defendant had the privilege 
of contesting the right of either to recover. The issues were answered as they 
appear of record, and upon the return of the verdict his honor held that the admin- 
istratrix, and not the wife of the deceased in her individual capacity, was entitled to 
the amount due. The question being which of the two had a right to the money, 
his honor held that the wife was not entitled to it because the administratrix 
was. The judgment involved these two inseparable propositions. If there was 
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error in one there was necessarily error in both, and the correction of one auto- 
matically corrects the other. We think the converse of his honor’s judgment is 
true, that is, that the wife and not the administratrix is entitled to recover on the 
policy, and that a reversal on one proposition essentially works a reversal of the 
other, although the wife did not appeal. Therefore we hold that Adah Andrews 
is entitled to judgment against the defendant in the sum of $350 with interest and 
costs, and that the administratrix is not entitled to recover. Hence this cause is 
remanded to the end that judgment may be entered in the court below in accordance 
herewith. The judgment appealed from is accordingly reversed. 

Reversed and remanded. 


NEW YORK LIFE INS. CO. v. CLARK. (No. 15248.) 
(Supreme Court of Oklahoma. March 31, 1925. Rehearing Denied May 5, 1925.) 
(Syllabus by the Court.) 

1. INSURANCE—REPRESENTATIONS BY INSURED TO BE DEFENSE 
FOR INSURER MUST BE WILLFULLY FALSE, FRAUDULENT, MIS- 
LEADING, AND MADE IN BAD FAITH. 

Where a policy of life insurance provides that all statements made by the insured 
shall, in the absence of fraud, be construed as representations and not warranties, in 
order for representations made by the insured in an application to avail the insurer 
as a defense, it must show, not only that the statements were not true, but that 
they were willfully false, fraudulent and misleading, and made in bad faith. 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 


3. INSURANCE—REPRESENTATIONS AND STATEMENTS IN APPLICA- 
TION FOR LIFE INSURANCE NOT AMOUNTING TO WARRANTIES 
WILL NOT AVOID POLICY, UNLESS MATERIAL AND SUBSTAN- 
TIALLY UNTRUE. 

Representations and statements in an application for life insurance, not strictly 
true, will not avoid the policy issued upon the application, unless they are material 
and substantially untrue, where they do not amount to warranties. 

(For other cases, see Insurance, Dec. Dig. § 253.) 


Commissioners’ Opinion, Division No. 5. 

Appeal from District Court, Washita County; Thomas A. Edwards, Judge. 

Action by Tuila Clark against the New York Life Insurance Company. From 
a judgment for plaintiff, defendant appeals. Affirmed. 

Wilson, Tomerlin & Threlkeld, of Oklahoma City (Louis H. Cooke, of New 
York City, of counsel), for plaintiff i in error. 

Massingale & Duff, of Tulsa, for defendant in error. 

Foster, C. This action was brought by the defendant in error against the New 
York Life Insurance Company, plaintiff in error, to recover upon a policy of insurance 
issued upon the life of Mose F. Clark. The defendant in error was the mother of the 
insured, and the beneficiary named in the policy. The parties will be hereinafter 
designated as plaintiff and defendant, as they were in the trial court. 

The defendant in its answer admitted the issuance of the policy and the death 
of the insured, but relied for a defense to the action upon untruthful answers to 
questions propounded by its medical examiner, wherein it is charged that the said 
Mose F. Clark, falsely and with the intent to deceive the defendant, stated that he had 
fully recovered from the effects of a fractured hip, and that he had not consulted any 
physician within five years next previous to the examination, except Dr. Wells of 
Oklahoma City; that the defendant issued the policy of insurance relying upon the 
truthfulness of the answers contained in the written application and the written 
answers to the questions propounded by the medical examiner; that the representa- 
tions made by the insured were false, fraudulent, and untrue, and made with a fraudu- 
lent intent. 

A reply was filed by the plaintiff denying the allegations of new matter contained 
in the answer, and further pleading estopped. The case was tried to a jury, and a 
verdict returned in favor of the plaintiff for the sum of $2,000. Special interroga- 
tories were submitted to the jury by the court and answered as follows: 

1) Did Mose F. Clark represent in his written application for insurance 
that he had an accident or injury to his left hip in 1912? A. Yes. 
“Q. (2) Did Mose F. Clark represent in said application that the duration of 
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his accident was six months after which there had been a full recovery, except that 
he was lame, his left leg being one-half inch short? A. Yes. 

“Q. (3) Did Mose F. Clark represent in his application for insurance that he 
had never within five years next prior to January 19, 1922, consulted any other phy- 
sician than Dr. W. W. Wells, and for any malady, disease, or ailment other than for 
a bilious attack? A. Yes. 

“Q. (4) Did Mose F. Clark within five years next prior to January 19, 1922, 
consult any physician other than Dr. W. W. Wells? A. Yes. 

“Q. (5) What physicians other than Dr. W. W. Wells did Mose F. Clark consult 
within five years next prior to January 19, 1922? A. Dr. M. W. Sherwood. 

“Q. (6) If you find that Mose F. Clark did consult within five years next prior 
to January 19, 1922, any other physician than Dr. W. W. Wells, please state for 
what diseases and causes or ailments other than biliousness he consulted such other 
physician? A. Abscesses. 

“OQ. (7) If you find that Mose F. Clark did consult within five years next previ- 
ous to January 19, 1922, physicians other than Dr. W. W. Wells, and for any ailments 
other than biliousness, do you find that he knew or should have known such fact or 
facts at the time of making said application? A. Yes.” 

The defendant filed its motion for judgment on the special findings, notwith- 
standing the verdict which was overruled, and judgment was entered for the plaintiff, 
to reverse which the defendant has appealed. 

The court gave the following general instruction No. 6, to the giving of which 
no exceptions were taken by either party: 

“You are further instructed that if you find and believe from the evidence that 
the assured, Mose F. Clark, at the time he executed the application attached to and 
a part of the policy herein sued upon, submitted himself personally and his body as 
a living exhibit of his condition at that time, and that the examining physician, George 
R. Tabor, detected the true physical condition of the said Mose F. Clark, then the 
plaintiff would be entitled to recover upon the policy herein sued upon, unless you. 
should further find and believe from the evidence that the assured, Mose F. Clark, in 
his answer to questions in his said application attached to and a part of the policy 
herein sued upon wilfully and intentionally, with the intent to deceive, falsely an- 
swered one or more of the questions in the foregoing instruction set out or any 
material part thereof, in which event the plaintiff would not be entitled to recover, 
notwithstanding the fact that the assured submitted himself personally and his body 
for the examination of George R. Tabor, medical examiner for the said defendant 
insurance company, and your verdict should be for the defendant.” 

It will thus be observed that in the general instruction above quoted the question 
of fraudulent intent and bad faith of the insured in answering the questions pro- 
pounded to him by the medical examiner was submitted to the jury for its determina- 
tion. 

It was the plaintiff's theory that the only logical inference to be drawn from 
the evidence was that Mose F. Clark, at the time he was examined for life insurance, 
honestly believed that he had recovered from an injury to the left hip received in a 
football game some ten years prior thereto, and that he therefore committeed no 
fraud on the company in answering that he had fully recovered from such injury 
and offering himself as a fit subject for life insurance; that, honestly believing he 
had recovered therefrom, there was no willful intent to deceive and mislead the de- 
fendant in answering that he had consulted no physician, or physicians, other than 
Dr. W. W. Wells within five years next previous to the examination. 

It was the defendant’s theory, on the other hand, that the insured at the time he 
submitted himself for examination was suffering from tubercular infection of the 
hip bone and lower vertabrz, resulting from an injury to the hip received in a foot- 
ball game some ten years previous and that he died as a result of such injury, com- 
plicated by tubercular infection. 

It is disclosed that the deceased, in the year 1916, and in the year 1920, was 
operated on in a hospital at Temple, Tex., by Dr. M. W. Sherwood for abscesses in 
the region of the left hip and groin, and considerable pus drawn therefrom, but. the 
miscroscopic examination made by Dr. Sherwood disclosed no signs of tuberculosis, 
and while it is true that Dr. Dean of Waco, Tex., had pronounced the deceased as 
suffering from tuberculosis soon after the injury was received, no miscroscopic tests 
had been made at that time by him, and the fact remains that, at the time Mose F. 
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Clark was examined for life insurance, miscroscopic examinations had failed to 
reveal any tubercular infection. 


There was evidence of a very positive character that the insured died of strep- 
tococcus infection, and that this disease could not have been produced by a fracture of 
the hip bone occurring ten or twelve years before, and that in the nature of things it 
must have been produced by an injury of more recent origin. 


Under the issues presented by the pleadings in the case, the burden of proof was 
on the defendant to prove a willful intent to deceive on the part of the insured by’ 
the answers given to the interrogatories propounded by the medical examiner. Much 
of the evidence of the defendant’s own witnesses was in hopeless conflict as to whether 
the deceased ever had tuberculosis prior to his examination for insurance. 


If the insured at the time he was examined for life insurance concealed from the 
defendant the existence of a tubercular hip,-in the answers given by him to the ques- 
tions propounded by the medical examiner, with the fraudulent intent to deceive the 
insurance company, it is singular that so much of the evidence should tend to show 
that the insured died, not from the injuries he is charged with concealing, but from 
an entirely different malady. 


The testimony of the medical examiner, Dr. Tabor, who examined the deceased 
for insurance, was to the general effect that the deceased attempted no concealment 
of his physical condition but submitted himself to examination and was examined 
thoroughly about the region of the injured hip; that he pressed upon the scars there 
found and no signs of disease appeared; that he ascertained from the deceased that 
he had received an injury to the left hip in a football game some ten years previous; 
that he had recovered from said injury completely in about six months thereafter ; 
that it was his opinion from the information elicited by him from the deceased, coupled 
with his own physical examination, that the deceased had then fully recovered from 
the injury, and no further questions were propounded touching the various treatments 
he had undergone in later years for abscesses developing from the fractured hip; 
it being the opinion of the medical examiner that he had entirely recovered from the 
injury, and that further questions were unnecessary. 

There is neither allegation nor proof of a conspiracy between the deceased and 
the medical examiner to conceal from the insurance company the true condition of 
the applicant. The most that has been said by the defendant is that Dr. Tabor was 
careless in not observing the scars found on the applicant’s hip at the time of the 
examination and in not recognizing the process by which these scars were made, and, 
if made by an operation at a subsequent time in the treatment of the injured hip, 
in not eliciting from the applicant the facts and circumstances in relation thereto. 
These facts and circumstances, we think, tend to negative any theory of intent to 
deceive on the part of the applicant. At the time of this examination in January, 1922, 
there had been no treatment made of the injured hip since the treatment administered 
and the operation made by Dr. Sherwood in February, 1921, during which time the 
dceased was regarded by the members of his family as being in sound health. 

Microscopic examinations by Dr. Sherwood showed no signs of tuberculosis. 
Under these circumstances there was evidence reasonably tending to support the gen- 
eral verdict of the jury that the deceased was guilty of no willful intent to deceive 
or mislead the insurance company in stating that he had fully recovered from his 
injury and that he had not consulted any physician other than Dr. W. W. Wells within 
five years next previous to the examination. 

{1] In Reserve Loan Life Insurance Co. v. Isom, 70 Okl. 277, 173, 841, it is said: 

“Where a policy of life insurance provides that all statements made by the insured 
shall, in the absence of fraud, be construed as representations and not warranties, in 
crder for representations made by the insured in an application to avail the insurer 
as a defense it must show, not only that the statements were not true, but that they 
were willfully false, fraudulent, and misleading and made in bad faith.” 

See, also, Continental Casualty Co. v. Owen, 38 Okl. 107, 131° P. 1084; Mutual 
Life Insurance Co. v. Morgan, 39 Okl. 205, 135 P. 279; New York Life Insurance 
Co. v. Stagg, 95 Okl. 252, 219 P. 362. 

Fraudulent intent of an applicant in offering himself as an insurable risk and 
the materiality of an alleged false statement or concealment in his medical examina- 
tion are questions of fact for the jury to determine, where the evidence is conflicting 
or where different inferences may be drawn therefrom. Springfield Fire & Marine 
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Surety Co. v. Null, 37 Okl. 665, 133 P. 235; Shawnee Life Insurance Co. v. Watkins, 
53 Okl. 188, 156 P. 181. 

It is contended that the general verdict is in conflict with the special findings made 
by the jury and the latter must control. We are unable to agree with this contention. 
There was no special finding or return by the jury on the question of fraudulent 
intent or bad faith of the insured. This issue, however, was submitted to the jury in 
general instruction No. 6, hereinbefore set out, on which the jury returned its general 
verdict in favor of the plaintiff involving a finding that the plaintiff was guilty of 
no bad faith in connection with his examination for insurance. 

By its general verdict, the jury in effect found that the statements and repre- 
séntations made by the deceased in his application for insurance were not made 
fraudulently or in bad faith and, inasmuch as the special findings did not include this 
issue, it was not inconsistent with the special findings. 

It is true that the jury in its special findings found that the decedsed knew 
that he had consulted Dr. Sherwood when he stated that he had consulted only Dr. 
Wells, in New York Life Insurance Co. v. Stagg, supra, it is said: 

“The most favorable interpretation to be given to the special findings of fact 
only shows that the statements were false. * * * In order to entitle a party to have 
judgment rendered in its favor, notwithstanding the general verdict, there must be 
a conflict between the special findings and the general verdict, and where the special 
findings are adverse to the successful party, but do not embrace all the issues in the 
case, and are not necessarily inconsistent with the general verdict, the general verdict 
should stand.” 

[2] In the third paragraph of the syllabus, it is said: 

“Where the special findings do not embrace and cover all the issues in the case 
and those returned are not necessarily inconsistent with the general verdict, the fact 
that the incomplete findings are adverse to the successful party will not prevent a 
judgment in his favor, if the issues and facts included in the general verdict and upon 
which no special findings are made are sufficient to warrant a recovery.” 

It is contended, however, that in the instant case the jury in their special findings 
went a step further than the jury in the Stagg Case, and found, not only that the 
statement of the insured that he had not consulted any physician other than Dr. 
Wells within five years next previous to the examination was false, but was known 
by the insured to have been false at the time he made the statement, and that in this 
situation the special findings must control. 

There was no special finding by the jury, however, that the false statement alleged 
was upon a substantial and material matter. The general verdict of the jury involved 
a finding by it that there was no willful intent to deceive by any material statement or 
representation contained in the application. 

[3] In Mutual Life Insurance Co. of New York v. Morgan, 39 Okl. 205, 135 P. 
279, it is said: 

“Representations and statements in an application for life insurance, not strictly 
true, will not avoid the policy issued upon the application, unless they are material 
and ‘substantially untrue, where they do not amount to warranties.” 

Dr. Tabor testified that, had the insured communicated to him all of the con- 
sequences following the injuries as disclosed by the treatments administered by Dr. 
Sherwood, he would still have considered the applicant as a proper subject for life 
insurance, if these treatments had revealed no tubercular infection. 

The following question was propounded : 

“Had you known of the extent of the injury and the consequences ‘that followed 
that injury as detailed by the testimony of Dr. Sherwood, would you have considered 
him a proper subject for life insurance at the time you examined him?” 

In answer to the above question, the doctor testified: 

“Unless I had been advised that there was a specific abscess or tubercular abscess. 
If I had been advised that they were nonspecific or nontubercular abscesses and it had 
been two or more years since he had them and no trouble, I would not have rejected 
him, had I been medical director for the company.” 

From this testimony it was within the province of the jury to find by its general 
verdict that the false statement found to have been made by the insured did not 

relate to a matter material to the risk, notwithstandng contrary testimony by Dr. 
\fazzuri, the medical director for the company. 
The case of New York Life Insurance Company v. Stagg, to which reference has 
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already been made, rules this case in all substantial respects. Defendant in its brief 
criticized the Stagg Case at some length, but the rule there announced is now the 
law of this state, and we feel no hesitancy i in following it. 

Upon a careful survey of the entire record we think the judgment of the trial 
court is correct and should be affirmed. 


HARVEY v. PHILADELPHIA LIFE INS. CO. OF PHILADELPHIA. 
(No, 11749.) 
(Supreme Court of South Carolina. April 15, 1925.) 
1275 Southeastern Reporter 836. 

1, INSURANCE—POLICY FORFEITED BY NONPAYMENT OF NOTE IN 
ABENCE OF WAIVER OR ESTOPPEL. 

Nonpayment at maturity of note given for part of premium held to work for- 
feiture of policy in absence of waiver or estoppel. 

(For other cases, see Insurance, Dec., Dig. § 349[3].) 

2. INSURANCE—GRANTING OF EXTENSIONS FOR PAYMENT OF 
PREMIUMS ALONE INSUFFICIENT TO SHOW WAIVER OF PRO- 
VISION FOR LAPSE OF POLICY FOR SUBSEQUENT NONPAYMENT. 
Extensions of time for payment of premiums upon giving of notes held not in 

themselves sufficient to support inference of waiver of provisions for lapse of policy 

for nonpayment of last note. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 

3. INSURANCE—“WAIVER” AND “ESTOPPEL” NOT INTERCHANGE- 
ABLE AS USED IN LAW OF INSURANCE. 

“Waiver” and “estoppel” are not interchangeable as used in law of insurance; 
“waiver” meaning the intentional relinquishment of a known right, while “estoppel” 
involves, as an essential element, ignorance of party invoking the estoppel, and an 
innocent and deleterious change of position in reliance on misleading representations 
or conduct of party estopped. 

(For other cases, see Insurance, Dec. Dig. § 371.) 


4. INSURANCE—EVIDENCE HELD TO MAKE JURY QUESTION 
WHETHER INSURER WAS ESTOPPED TO INSIST ON CANCELLA- 
TION OF POLICY FOR NONPAYMENT ON DUE DATE OF EXTEN- 
SION NOTE. 

Evidence that policy had been continued in force upon giving of extension note 
without medical certificate of insurability, after its lapse for nonpayment of prior 
extension note, and that policy contained provision for 30 days grace in payment of 
premium, which insured might have construed as applicable to payment of extension 
note, held to make question for jury whether insurer was estopped to insist on can- 
cellation of policy for nonpayment on due date of second extension note. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

5. INSURANCE—INSURED HELD NOT TO HAVE WAIVED RIGHT TO 
INSIST ON ESTOPPEL OF INSURER. 

Insured’s attempt to comply with conditions for reinstatement and request for 
information as to whether policy had been reinstated, and for return of his money 
if it had not been, held insufficient to establish waiver by him of right to insist that 
company was estopped from claiming cancellation of policy in absence of evidence 
that he knew of such right against company. 

W. C. Cothran, A. A. J., dissenting. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

Appeal from Common Pleas Circuit Court of Orangeburg County; Thos. S. 
Sease, Judge. 

Action by Julius H. Harvey, as administrator of the estate of Henry H. Harvey, 
against the Philadelphia Life Insurance Company of Philadelphia. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

Thomas & Lumpkin, of Columbia, for appellant. 

John S. Bowman, of Orangeburg, for respondent. 

Marion, J. Action on a life insurance policy for $1,000, contested by the de- 
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dendant on the ground that the policy had lapsed for non-payment of the premium. 
From judgment on verdict for the plaintiff, defendant appeals. 

The exceptions assign error in the refusal of the trial court to grant defendant’s 
motions for a directed verdict, and for a new trial upon grounds which necessitate 
a somewhat extended statement of the evidentiary facts. There was evidence which 
established or tended to establish the following facts: 

The policy was issued May 28, 1919. Each of the first two annual premiums 
of $89.98 was paid in advance in due time. When the third annual premium became 
due on May 28, 1921, the insured arranged to pay a portion of the premium in cash 
and to give his extension note for the balance. The extension note matured August 
28, 1921; the notation “Due August 28, 1921,” being written in the note. This note 
was not paid at maturity. On August 29, 1921, the local agent of the company at 
Orangeburg, S. C., wrote the general agent, Platt, at Sumter, S. C.: 

“Rev. H. H. Harvey has a premium due today and he can only pay you $25. 
Will you please accept this and extend payment 60 days for him?” 

There appears to have been a reply letter by Platt, to the effect “that if you 
will have this man sign the inclosed note,” etc.; but the date and contents of the 
letter are not set out in the record. The $25 and a second extension note for $48.06, 
due October 28, 1921, were accepted by the company after the maturity of the first 
extension note—how long after does not distinctly appear—and the policy continued 
in force. There is no evidence a health certificate was required. This second 
extension note, due October 28, 1921, was not paid at maturity. On November 1, 
and November 12, 1921, the company wrote the insured, Harvey, to the effect that 
his policy had lapsed for non-payment of the extension note due October 28, 1921, 
and that the policy could be reinstated on payment of the note and the furnishing 
of a health certificate satisfactory to the medical department. On November 26, 
1921, Harvey sent the company a postal money order for $48.56 accompanied by his 
personal certificate on one of the company’s regular forms, “required for reviving 
a policy where the premium is more than one and less than three months overdue,” 
to the effect that he was then “in good health,” etc. On December 1, 1921, the 
company wrote Harvey, acknowledging the receipt of the money order and the 
health certificate, and advising: 

“Our medical department is unable to approve this health certificate, and we 
are, therefore, returning your money order for $48.56.” 

On December 10, 1921, the company again wrote Harvey from its Philadelphia 
office as follows: 

“We are in receipt of money order of $48.56 which you forwarded in payment of 
your note of $48.06, due October 28, 1921, on your policy No. 46150 for non-payment 
of which note said policy lapsed. 

“Our medical department is unable to approve the health certificate which you 
forwarded, and it will, therefore, be necessary for you to call on Dr. Henry P. 
Moore, Orangeburg,-S. C., and have the inclosed medical health certificate form filled 
in by him. The fee for this examination of $3 is to be paid by you. 

“On receipt of this health certificate, we will be pleased to reinstate the policy, 
provided the same is satisfactory to our medical department. 

“We have placed your remittance of $48.56 in our suspense account pending 
receipt of this examination.” 

On January 4, 1922, Harvey wrote the company as follows: 

“T have complied to all of your demands, I sent check to cover policy No. 46150. 
I also was examined by Dr. Moore at your request on the 15th of December, fee 
$3. I paid it, now please let me hear from you whether or not I am reinstated on 
policy No. 46150 and if not you will kindly send the money back, $48.56. Sorry it 
happened so but could not be helped. 

“Yours for reply by return mail, 
“Henry H. Harvey.” 

On January 6, 1922, the company wrote Harvey the following letter (admitted 
by plaintiff to have been found among Harvey’s papers after his death) : 

“We beg to acknowledge receipt of your favor of the 4th relative to policy No. 
46150, which lapsed for non-payment of note for $48.06, which became due on 
October 28, 1921. 

“We regret to advise you that our medical department were unable to approve 
medical health certificate which we received in connection with your application for 
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reinstatement of this policy. Therefore, we are compelled to return your money 
order for $48.56.” 

After the commencement of this suit at a time not disclosed by the record, the 
writer of the foregoing letter testified by deposition that the money order was re- 
turned by United States Mail and that the letter was deposited by him in the United 
States Mail chute in the company’s office on January 6, 1922. The evidence discloses 
nothing further as to the money order or as to any subsequent communication be- 
tween the parties. Harvey died March 19, 1922. 

The defendant’s motions for a directed verdict and for a new trial, the refusal 
of which is assigned as error in appellant’s three exceptions, were based substantially 
upon the two grounds: (1) That under the terms and conditions of the policy and 
the note maturing October 28, 1921, the policy lapsed for non-payment of the note 
at maturity; and (2) that there was no evidence of waiver or estoppel. 

[1] As to the first ground: The question here presented is, in essentials, the 
same as that fully considered and elaborately discussed in the opinion of this court 
(Mr. Justice Cothran) in the recent case of Gunter v. Insurance Co., 125 S. E. 285. 
Under the views therein announced, there is no room for doubt that the effect of 
the failure of the insured to pay the extension note due October 28, 1921, containing 
the provision: 

“That if this note is not paid at maturity, or at the expiration of any period to 
which it shall have been extended, the said insurance contract * * * shall lapse and 
all further liability of the said Philadelphia Life Insurance Company shall immediately 
cease and determine, subject to the privileges and provisions therein stated,” etc. 
—was, in the absence of waiver or estoppel, to work a forfeiture of the insured’s 
rights under the policy. The receipt issued for the annual payment due May 28, 1921, 
contained a specific reference to the note in this language: “Extension note to August 
28, 1921.” The two extension notes were as much a part of the agreement of the 
parties as the receipt and the policy. The policy contained the provisions that 
“failure to pay any premium or note when due will forfeit the policy and all payments 
made thereon” and that “this policy may be reinstated on written application subject 
to evidence of insurability satisfactory to the company,” etc. That the written con- 
tract expressly provided for the forfeiture on failure to pay the second extension 
note—which was not paid at maturity—seems to have been the construction given 
the contract by his honor the presiding judge, who in effect so interpreted the contract 
in his charge. The theory upon which he submitted the case to the jury is indicated 
by the following excerpt from the charge: 

“The law says that if there is any reasonable circumstance upon which to stand 
to prevent a forfeiture of the contract it must be done. * * * So if there is any 
reasonable grounds by which you can or where a reasonable man would have been 
led by the course of dealings, that the plaintiff did have 30 days of grace, after the 
note became due, the note for the premium * * * why then the jury would find 
for the plaintiff,” etc. 

No exception is taken to the charge and the appeal, therefore, turns wholly 
upon the question of waiver or estoppel. bh 

As to the second ground, that there was no evidence of waiver or estoppel: The 
question ‘for determination is not free from difficulty. There was evidence tending 
to establish that Harvey, the insured, believed that he had 30 days of grace within 
which to pay the note due October 28, 1921, and that he made tender of the amount 
due on the note within the 30 days, viz., on November 26, 1921; that the arrange- 
ment for paying the premium due May 28, 1921, partly in cash and partly by note, 
was completed after May 28th, but within the 30 days of grace; that the first 
extension note due August 28, 1921, was not paid at maturity; that after the lapse 
of the policy, on account of such non-payment, ‘negotiations were conducted between 
Harvey and the local agent and betwéen the local agent in Orangeburg and the 
general agent in Sumter as a result of which Harvey paid a portion of the amount 
due in cash and gave the second extension note due October 28th, that the policy 
was continued in force after the lapse, occurring on August 28th, without requiring 
either a medical certificate or examination; that the policy contained a provision 
to the effect that a “grace of one month shall be granted for the payment of 
every premium after the first, during which time the policy shall continue in force. 

[2] That the extensions granted the insured in paying the amounts due on the 
premium May 28th, and on August 28th, are not in themselves sufficient to support 
any inference of waiver has been definitely ruled by this court in the case of 
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Gunter v. Insurance Co., supra. That conclusion is in accord with the result 
reached, and the views announced in Parry v. Insurance Co., 95 S. C. 1, 78 S. E. 
441, and in Perkins v. Insurance Co., 93 S. C. 88, 76 S. E. 29. As was said in 
Gunter v. Insurance Co.: 

“Surely an extension, which by its terms [the extension note] provided for 
the right of forfeiture, cannot be considered as a waiver of that for which provision 
was made.” 

[3] But, conceding that no inference of an intent to waive or relinquish the 
right of forfeiture may be indulged in the face of the express provisions of the 
extension note providing for such forfeiture, it is contended here that there was 
some evidence to support an estoppel. Although “waiver” and “estoppel” are 
often loosely used interchangeably in the law of insurance, they are not convertible 
terms. 27 R. C. L. 905, § 2. A waiver is an intentional relinquishment of a known 
right, while the essential elements of estoppel are the ignorance of the party who 
invokes the estoppel, representations, or conduct of the party estopped which mis- 
lead, and an innocent and deleterious change of position in reliance on such rep- 
resentations of conduct. 27 R. C. L. 905. In its application to insurance contracts 
the doctrine of estoppel by conduct is thus well stated by Mr. Justice Bradley in 
New York Life Ins. Co. v. Eggleston, 96 U. S. 572, 577 (24 L. Ed. 841). 

“Any agreement, declaration, or course of action, on the part of an insurance 
company, which leads a party insured honestly to believe that by conforming thereto 
a forfeiture of his policy will not be incurred, followed by due conformity on 
his part, will and ought to estop the company from insisting upon the forfeiture, 
though it might be claimed under the express letter of the contract.” 

In the case of Hartford Life, etc., Ins. Co. v. Unsell, 144 U. S. 439, 12 S. Ct. 
671, 36 L. Ed. 496, the Supreme Court (Mr. Justice Harlan) approved a charge 
which was in part as follows: 

“Of course we speak by our actions, just as much as we do by our words; 
and although there may be no spoken word, no written word, declaring a waiver, 
yet it may be that a man by his conduct, his course of dealing, justly and fairly 
leads the other party to believe that he does not care about a strict compliance. 
That is what this plaintiff says was the case here; that while the contract reads 
‘payment must be made on specified days,’ yet the company did not insist on such 
payment. It did, when her husband was alive and well, take the dues from him 
after the time specified and permit the policy to continue in force, and that it 
did so until he had a right, as-a reasonable man, to believe, and did in fact believe, 
that that was to be the rule in the future. I do not think that any particular number 
of instances, one or more, can be said as a matter of law to make or not make a 
waiver. * * * If the company, by its conduct, led him, as a reasonable and prudent 
business man, to believe that he could make payments a few days after, sick or 
well, it cannot turn around now and say, ‘You did not pay at the time.’ I cannot 
say to you, as a matter of law, that one receipt, after the time specified, would 
make a waiver, or that 50 would. It is not in the numbers. The question is for 
you to consider. and determine from all of them and from the whole course of 
business, whether, as a prudent business man, he had a right to believe that it was 
immaterial whether he paid on the day or a few days later.” 

Commenting thereon the court said: 

“The law applicable to the case was stated to the jury with substantial accuracy. 
It is a mistake to suppose that the charge was inconsistent with the principles 
announced in Thompson v. Knickerbocker L. Ins. Co. [104 U. S. 252], or in any 
other case decided by this court.” 

[4] Applying the foregoing principles to the facts of this case, we are of the 
opinion that it cannot soundly be held, as a matter of law, that there was no evi- 
dence to support an estoppel. The facts that the company did not claim a forfeiture 
on nonpayment of the first extension note at maturity, and that thereafter the 
policy was continued in force without a medical certificate of insurability, might 
reasonably have led Harvey to believe that a forfeiture of his policy would not be 
incurred by a failure to pay the second note promptly at maturity, and that the 
30 days grace applied to the note as well as to the due date of the annual premium. 
We think the evidence is further fairly susceptible of the inference that Harvey 
acted on that belief to his detriment and that the amount due on the note was 
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tendered within a reasonable time. In that view, whether the company was estopped 
to insist on the forfeiture was properly an issue for the jury. 

[5] Appellant contends, however, that even if there was some evidence of 
waiver or estoppel that Harvey by endeavoring to comply with the conditions im- 
posed by the company for reinstatement, by requesting information as to whether 
he had been reinstated, and by demanding the return of his money order (letter 
of January 4, 1922), himself waived any right to require the company to continue 
the policy in force. But there is no evidence that Harvey knew of his right to 
invoke the doctrine of waiver or estoppel as against the company or that the 
company was in any way misled to its injury by Harvey’s conduct. If so, there 
was no basis for the application of the doctrine of waiver or estoppel as against 
Harvey. But if there had been evidence of that tenor, the issue, under the facts 
of this case, would seem clearly to have been for the jury. 

We conclude that there was no error in refusing defendant’s motions for a 
directed verdict, and for a new trial on the grounds assigned. The exceptions are 
overruled, and the judgment of the circuit court is affirmed. 

Watts and Fraser, JJ., concur. 

Gary, C. J., and T. P. Coruran, J., did not participate. 

W. C. Cornran, A. A. J. (dissenting). The facts of this case are fully set 
out in the leading opinion and need not be repeated. 

That there was no waiver in this cause is admitted in the leading opinion as it 
follows Gunter v. Insurance Co. But the question of estoppel is brought in and 
a question on that subject is left for the jury to consider. It will be necessary to 
refer briefly to some facts in discussing this phase of the opinion. 

The premiums due for the first two years of the policy were promptly paid 
and the first default came in the third. Cash and a note were accepted. At 
maturity this note was not paid in full but a payment of $25 was accepted together 
with a new note for $48.06 due in 60 days. Just here the opinion of the court 
points out that no health certificate had been required. Quite true. It was not 
necessary for the reason that the policy had not lapsed for nonpayment of premium. 
The cash and the accepted notes prevented a lapse and there was no reason or 
requirement for the health certificate. It can hardly be maintained that the 
insurance company estopped itself from later demanding a health certificate by 
not demanding one when it had no right to do so. 

It is also claimed that the provision for 30 days of grace might have misled 
the insured to his prejudice. It must be borne in mind that this additional time 
referred only to the payment of the premiums, and not to the notes given for 
extension. The notes-extended the time of payment of the premiums twice as long 
as the days of grace did and the notes themselves set forth the date when they 
were due. The notes contained a separate contract of extension of time for 
payment, and there was nothing in the policy to show that the 30 days of grace 
applied to this separate contract; nor was there any testimony to show that the 
company caused the insured so to consider it. 

But to continue. The second extension note was not paid when due on October 
26, and on November Ist and 12th the company wrote the insured that the policy 
had lapsed for nonpayment of premium. Then it was that the health certificate 
was required for the reason that the policy had lapsed. Efforts were then made 
to reinstate the policy, but such health certificates as were sent in were not acceptable 
to the medical department, as they were required to be under the terms of the 
policy. There was never a reinstatement of the policy after it was declared lapsed 
in November, and the insured did not die until the following March. 

The last correspondence between the parties took place in January before the 
death of the insured. In December the company had tried again to have the 
insured send in a satisfactory certificate of good health but this was not done. 
Finally, on January 4, the insured wrote that he had done all that he could and 
wanted to know if his policy had been reinstated and, if not, he wanted his last 
remittance returned to him. Just two days after the date of this letter the company 
wrote that the certificate was not satisfactory to the medical department and the 
remittance was returned. To all appearances the chapter ended here. No more 
letters were written, no days of grace were claimed, no certificates of health were 
sent in, no payments on the premium, no reinstatement of the lapsed policy. The 
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next notice to the company was of the death of the insured in March and a claim 
for the insurance. : 
Under these conditions I must admit my inability to discern any possible evidence 


of estoppel on the part of the company. In my opinion, a verdict for the defendant 
should have been directed. 





502 Insurance Law Journal, Vol. 65. [Sept., 1925 


FIRE 


HARTFORD FIRE INS. CO v. age 9 & TOOMER FERTILIZER CO. 
(No. 4352.) 
(Circuit Court of Appeals, Fifth Circuit. March 21, 1925. Rehearing Denied 
April 13, 1925.) 
4 Federal Reporter (2d) 835. 


1. INSURANCE—LOSS RECOVERABLE UNDER POLICY INSURING 
PROFITS HELD NOT LIMITED BY TEMPORARY OPERATIONS PRO- 
DUCING NO PROFIT. 


Where manufacturer of fertilizer, and its ingredients on destruction by fire of 
factory, constructed temporary building, in which it continued to mix fertilizers from 
ingredients purchased, and in which it produced two-fifths of the fertilizer that it 
would have produced if there had been no fire, but made less than fixed charges, 
the recovery under policy insuring against loss of “net profits,” and providing that, 
if insured should continue to do business at other location, net profits should be 
applied to reduction of loss and adjustment made as provided for partial losses, was 
not limited to three-fifths of total amount of insurance, there being no net profits. 

(For other cases, see Insurance, Dec. Dig. § 507.) 

In Error to the District Court of the United States for the Southern District 
of Florida; William B. Sheppard, Judge. 

Suit by the Wilson & Toomer Fertilizer Company against the Hartford Fire 
a Company. Judgment for plaintiff (283 F. 501), and defendant brings error. 
Affirmed. 

Daniel MacDougald, of Atlanta, Ga., and Thos. B. Adams, W. E. Kay, and 
Reuben Ragland, all of Jacksonville, Fla. (Spalding, MacDougald & Sibley, of At- 
lanta, Ga., Kay, Adams & Ragland, of Jacksonville, Fla., and Underwood, Pomeroy 
& Haas, of Atlanta, Ga., on the brief), for plaintiff in error. 

Robert R. Milam and George C. Bedell, both of Jacksonville, Fla. (Arthur Y. 
Milam, B. R. Milam, and G. W. Milam, all of Jacksonville, Fla., on the brief), for 
defendant in error. , 

Before Walker and Bryan, Circuit Judges, and Dawkins, District Judge. 

Bryan, Circuit Judge. This is a suit to recover the face value of a fire insur- 
ance policy. The policy is for $21,000, and insures the use and occupancy of plaintiff's 
fertilizer factory. It contains the following provisions: 

“The word ‘business,’ wherever used in this contract, shall be considered and held 
to have the following meaning according to the class of property insured: In a manu- 
facturing property: -‘The production of goods,’ ”’ etc. . 

“If the said building or machinery or equipment or stock contained therein be 
destroyed or damaged by fire occurring during the life of this policy, so as to neces- 
sitate a total or partial suspension of business, this company shall be liable under this 
policy for the actual loss sustained of net profits on the business which is thereby pre- 
vented, and for such fixed charges and expenses as must necessarily continue during 
a total or partial suspension of business, for not exceeding such length of time as 
shall be required with the exercise of due diligence and dispatch to rebuild, repair, 
or replace such part of said building, and machinery and equipment and stock as 
may be destroyed or damaged, commencing with the date of the fire, and not limited 
by the date of expiration of this policy, under the following terms and conditions, 
to wit: 

“During the time of a total suspension of business, liability under this policy 
shall not exceed $70, for each business day of such suspension; during the time 
of a partial suspension of business, the per diem liability under this policy shall 
not exceed that proportion of the per diem liability which would have been in- 
curred by a total suspension which the decrease in production (or business) bears 
to the full daily production (or business) at the time of the fire. ; 

“It is a condition of this insurance that the daily production (or business) at 
the time of the fire shall be based upon the average daily production (or business) 
of all plants or properties herein described for the period in the preceding calendar 
year corresponding to the period of suspension due to the fire. ; ; 

“Liability hereunder shall not exceed the amount of insurance by this policy, 
nor a greater proportion of any loss than the insurance hereunder shall bear to all 
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insurance, whether valid or not, covering in any manner the loss insured against 
by this policy,” etc. 

“It is a condition of this insurance that as soon as practicable after any loss 
the assured shall resume complete or partial operation of the property herein 
described, and shall make use of other property, if obtainable, if by so doing 
the amount of loss hereunder will be reduced, and in the event of the assured con- 
tinuing business (in whole or in part) at some other location or using other 
property during the time occupied in repairing or reconstructing the property 
named herein, the net profits so earned shall be applied to the reduction of the 
loss, and adjustment shall be made as provided herein for partial losses.” 

The policy also contains an arbitration clause. Its provisions other than 
those above stated are not material to this case. 

At the time of the fire, plaintiff’s plant consisted of a number of buildings. 
Only one of them was damaged by fire, but it was completely destroyed, and was 
by far the largest building in the plant, and it was the most important. It was 
used in the manufacture of acid phosphate, bone black, and bone meal, and in 
the curing and mixing of the ingredients of commercial fertilizers. In it phosphate 
rock was passed through grinding machines, crushed and pulverized, then washed 
down and acidulated with sulphuric acid, and pumped from another building, 
which contained acid chambers. ‘By these operations was produced acid phosphate, 
which is a principal ingredient of commercial fertilizer. In this building was 
located machinery for acidulating and dissolving bone black and grinding bone 
meal. In it also the various ingredients there manufactured were mixed and put 
into sacks and made ready for shipment. These were the principal operations 
carried on at plaintiff’s plant. Sulphuric acid was manufactured in a separate 
building. There were a number of other buildings used for storage and other 
purposes, which included a power house, machine shop, and laboratory; but in none 
of them was any manufacturing process carried on. 

After the fire, in an effort to diminish its loss, the plaintiff constructed a tem- 
porary building in which it continued to mix fertilizers. However, it did not manu- 
facture any of the ingredients, but purchased them in open market. At the time 
of the fire, plaintiff carried other similar policies of use and occupancy insurance; 
the sum total of such insurance, including the policy now under consideration, 
being $100,000. 

The defense was that, during the period required for the replacement of its 
destroyed building, the plaintiff produced two-fifths of the fertilizer that it would 
have produced if there had been no fire, and that recovery should be limited 
to three-fifths of the total amount of insurance. 

The parties referred the loss to arbitration, and adjusters, appointed pursuant 
to the arbitration clause, found that it would require 315 days to replace the 
building destroyed by fire; that during that period of normal production plaintiff’s 
output would have been 53,970 tons, which would have produced an income of 
$532,586.72; that the fixed charges and expenses would have been $314,008.22, 
leaving a net profit of $218,578.50; that during the period of suspension the 
plaintiff could produce 21,588 tons in its temporary building, which would result 
in a gross income of $213,192.26, which was less by over $100,000 than its fixed 
charges and expenses. The result arrived at from these figures is that the 
plaintiff sustained a loss of $319,394.26. As a consequence, there were no net 
profits earned during the replacement period fixed by the arbitration. The declara- 
tion included a claim for attorney’s fees. 

At the close of all the evidence the trial court directed a verdict for the 
plaintiff for the full. amount of the policy, and for reasonable attorney’s fees, 
to which rulings the defendant excepted. A verdict was returned in accordance 
with the court’s instructions, the fee for plaintiff’s attorneys being fixed at $2,100, 
and judgment thereon was duly entered. Defendant assigns as error the rulings 
of the court, both as to the amount recoverable on the policy and as to an attorney’s 
lee, 

[1] The policy insures against loss of net profits on business which is prevented 
'y fire, and for such fixed charges and expenses as must necessarily be continued 
during the period of the suspension of business, not to exceed the time required to 
rebuild, repair, or replace the damaged or destroyed building in which the business 
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was being conducted. ‘If there be a total suspension, the daily liability is 1/300 
of the face of the policy,.due no doubt to the fact, as stated by counsel in argument 
and brief, that in such policies the business year is estimated at 300 days. If the 
suspension of business be partial, it is provided that the per diem liability shall 
not exceed that proportion of the per diem liability provided for a total suspension 
which the decrease in business bears to the full normal daily business at the time 
of the fire. It thus appears that for a total suspension the per diem liability con- 
tinues during the period of rebuilding or replacement, but that the per diem liability 
in case of a partial suspension is measured by the proportion that the decreased 
production bears to full normal production. 

There was a total suspension, for a period of 315 days, of plaintiff’s business 
of manufacturing fertilizer as conducted by it before the fire. Plaintiff was re- 
quired by a clause of the policy to use other property, if by doing so it could 
diminish by the loss payable under the terms of the policy. But the same clause 
also provides that, in the event the plaintiff should continue business at some other 
location, or by using other property during the period of replacement, “the net 
profits so earned shall be applied to the reduction of the loss, and adjustment shall 
be made as provided herein for partial losses.” In our opinion that clause has no 
application under the evidence in this case. The “loss hereunder,” as there used, 
means the loss of any profits; of course, it includes fixed charges and expenses, 
because until they are earned there cannot be any net profits. 

Plaintiff did not continue in the same business in which it had been engaged 
before the fire. The manufacture of fertilizers as theretofore conducted entirely 
ceased, and the plaintiff, by purchasing, instead of manufacturing, the ingredients 
of its fertilizers, engaged in a different kind of business, in an effort to diminish 
its own as well as defendant’s loss. Defendant was not entitled to have the loss 
under the policy reduced, unless net profits were earned by the plaintiff. In 
our opinion the adjustment referred to in the quoted part of the clause for diminu- 
tion of loss means adjustment of net profits, and does not come into play unless 
net profits should be earned. If, as contended by the defendant, there should be 
an adjustment in the proportion that the fertilizers bought and mixed by the 
plaintiff during the period of suspension of business bore to the full normal 
production of fertilizers manufactured and mixed during such period, even though 
no net profits were earned, then the policy would be of no value to an insured, 
because it would be possible, by multiplying temporary plants, to produce the full 
normal output, although the cost might be prohibitive. We do not think the policy 
is open to such a construction. 

[2, 3] Section 4263 of the Revised General Statutes of Florida provides in 
substance that, upon the rendition of judgment against any person, company, co- 
partnership, corporation, or association in favor of the beneficiary under a policy 
or contract of insurance, there shall be adjudged in favor of such beneficiary a 
reasonable sum as fee or compensation for the attorneys prosecuting the suit, 
and that the amount thereof shall be included in the judgment. It is contended 
that this section is repugnant to the equality and due process clauses of the Four- 
teenth Amendment. We think the contention must fail, in view of the decisions 
of the Supreme Court in Fidelity Mutual Life Association v. Mettler, 185 U. S. 
308, 22 S. Ct. 662, 46 L. Ed. 922; Home Life Insurance Co. v. Fisher, 188 U.'S. 
726, 23 S. Ct. 380, 47 L.. Ed. 667; Farmers’ & Merchants’ Insurance Co. v. Dobney, 
189 U. S. 301, 23 S. Ct. 565, 47 L. Ed. 821. These cases hold that legislative 
classification of insurance contracts is not arbitrary, but reasonable. 

The judgment is affirmed. 


HANOVER FIRE INS. CO. v. WOOD. (6 Div. 120.) 
(Supreme Court of Alabama. Jan. 28, 1925. Rehearing Denied May 14, 1925.) 
104 Southern Reporter 224 

1. INSURANCE—CONDITIONS SUBSEQUENT ARE BINDING ON IN- 

SURED. 

Warranties or conditions subsequent in policy, such as iron safe clause, and re- 
quirement for keeping of books and taking of inventories, are reasonable and binding 
on insured. 


(For other cases, see Insurance, Dec. Dig. § 335[1].) 
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2. INSURANCE—REQUIREMENT ON FIRE POLICY ON STOCK OF 
GOODS AS TO KEEPING OF BOOKS REQUIRES NO PARTICULAR 
FORM OF BOOKKEEPING. 

Requirement of fire policy on stock of merchandise as to keeping of books re- 
quires no particular form of bookkeeping, but there should be something that per- 
petuates, in intelligible and reasonably acceptable form, memory of things as they 
were understood at their date. 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 


3. INSURANCE—REQUIREMENT OF INSURANCE POLICY ON STOCK 
MERCHANDISE AS TO KEEPING OF “BOOKS” HELD NOT COM- 
PLIED WITH. 

Requirements of fire insurance policy on stock of merchandise as to keepin 

of “books” held not complied with, where system used by insured was not a set o 

books nor any part thereof, and only evidence of his transactions furnished thereby 

after they were a week or a month old was to be found in a large number of loose- 
leaf memoranda kept in drawer which was not designed for keeping in a fireproof 
safe in compliance with “iron safe clause.” 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 


4, INSURANCE—STATEMENT OF INSURER’S AGENT HELD NOT A 
WAIVER OF STIPULATION REQUIRING INSURED TO KEEP 
BOOKS; THEORY OF CASE BELOW BINDS ON APPEAL. 

Statement of insurer’s agent in writing fire policy on stock of merchandise, that 
stipulation of “iron safe clause’ would be waived, held not a waiver of stipulation 
requiring insured to keep books, though such stipulations constituted parts of “iron safe 
clause” where they were separate and distinct in both form and substance, and action 
on policy was tried on theory that a breach of agreement to keep books would afford 
a complete answer to complaint. 

(For other cases, see Insurance, Dec. Dig. § 387.) 


Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 

Action on a policy of fire insurance by W. J. Wood against the Hanover Fire 
Insurance Company. From a judgment for plaintiff, defendant appeals. Reversed 
and remanded. 

Coleman, Coleman, Spain & Stewart, of Birmingham, for appellant. 

Weatherly, Birch, McEwen & Hickman, of Birmingham, for appellee. 

Sayre, J. Appellee had judgment against appellant in an action on a policy of 
fire insurance. Appellee was a merchant, and the policy covered his stock of goods 
and store fixtures. The policy contained the following covenants: 

“The following covenant and warranty is hereby made a part of this policy: 

“First. The assured will take a complete itemized inventory of stock on hand 
at least once in each calendar year, and unless such inventory has been taken within 
twelve calendar months prior to the date of this policy, one shall be taken in detail 
within 30 days of issuance of this policy, or this policy shall be nul and void from 
such date, and upon demand of the assured the unearned premium from such date 
shall be returned. 

“Second. The assured shall keep a set of books, which shall clearly and plainly 
present a compete record of business transacted, including all purchases, sales, and 
shipments, both for cash and credit, from date of inventory, as provided for in first 
section of this clause, and during the continuance of this policy. 

“Third. The assured will keep such books and inventory, and also the last pre- 
ceding inventory, if such has been taken, securely locked in a fire proof safe at night, 
and at all times when the building mentioned in this policy is no [not] actually open 
for business; or, failing in this, the assured will keep such books and inventories in 
some place not exposed to fire which would destroy the aforesaid building. 

“In the event of failure to produce such set of books and inventories for the 
inspection of this company, this policy shall become null and void, and such failure 
shall constitute a perpetual bar to any recovery thereon.” 

The main insistence for appellant is that appellee breached the covenant, supra, 
in-that he failed to keep a set of books which clearly and plainly presented a com- 
plete record of the business transacted by him, and upon this is based the argument 














506 Insurance Law Journal, Vol. 65. [Sept., 1925 


for a reversal on the first assignment of error, which is that the trial court erred in 
refusing appellant’s request for the general affirmative charge. 

This question depends upon the testimony of appellee, all such records as he 
has kept having been wholly destroyed by the fire. As to the facts involved, he was 
examined at considerable length, but his account of what he did in the way of keep- 
ing a record of the transactions of his business may be fairly stated as follows: He 
used the “McCaskey system” in keeping a record of his transactions with credit cus- 
tomers. According to this system there was an arrangement of compartments, one 
for each customer—in appellee’s case 600 of them, though appellee had not that num- 
ber of credit customers—with a cash drawer and a cashier’s window in the midst. 
There was also an arrangement of drawers below to which old accounts were trans- 
ferred. “This McCaskey register was 6 feet long, about 2% high, but the little 
register’—meaning, as we understand, the arrangement of drawers below—“where 
you keep your accounts, 2 feet long and 2 feet high.” “It was a regular chart pf 
your daily business by cards, and there were bottom drawers for those, and there 
was a daily business, a weekly business, and a monthly business drawer. That was 
the only books I had, except my ledger and daybook. I kept all of my purchases in 
the daybook, and received on accounts also in that book, and I transferred them at the 
end of the week to the register. I used the ledger for purchases and sales, and then 
the McCaskey system for my customers; just for my daily credit business.” At the 
end of each day’s business the total of credit sales would be noted on a daily report 
sheet which was kept in the register. In the same manner, memoranda showing pay- 
ments by credit customers were kept in the register. We understand appellee’s tes- 
timony to intend that, at the end of each credit period, weekly, or monthly—or even 
daily, if he gave credits for a day only—the loose slips were taken from the register 
and deposited in the little register, or drawers below. Merely the totals were noted 
on appellee’s so-called ledger. Appellee kept a daybook and a ledger. He used the 
ledger “for purchases and sales’—you might say a summary on a ledger of my pur- 
chases and sales. “At the end of the week I would transfer them to this ledger.” 
i of country produce and expense were noted on the daybook. Appellee 
testified : 

“T got an invoice for every article that I bought from a jobber, and I would put 
that in the ledger the number of the invoice, the date, from whom I bought it, and 
the amount. I would then file the invoices on a file after doing that, for future ref- 
erence, so I could go back through my books. The book for those invoices was 
kept under my desk. * * * When I sold goods for cash, I would register that on 
the cash register, and if I sold on a credit, I did as I have detailed with the Mc- 
Caskey register.” 

Appellee also testified that he took an inventory of his stock of goods according to 
contract. The fire which destroyed appellee’s stock of goods and fixtures occurred 
after the store had been closed for the night. 

[1-3] By the great weight of authority the warranties—or conditions subsequent, 
as we had better describe them in view of the very general rule of the courts to con- 
strue them liberally—are held to be perfectly reasonable and binding upon the as- 
sured. This court has distinctly and repeatedly announced its concurrence in this 
proposition. Georgia Home Ins. Co. v. Allen, 128 Ala. 451, 30 So. 537; Day v. Home 
Ins. Co., 177 Ala. 607, 58 So. 549, 40 L. R. A. (N. S.) 652; Insurance Co. v. Williams, 
200 Ala. 681, 77 So. 159, where other cases are cited; 26 C. J. 250, note 57; Cooley’s 
Ins. Briefs, 1814. It may be well also to advert to the doctrine that: 

“There is no authority in the courts, on the supposition that the purposes which 
the parties intended to secure may have been unnecessary or as well secured by other 
means to disregard the valid requirements and conditions of such contracts, or to con- 
struct by implication or otherwise, a new agreement in place of that deliberately made 
by the parties.” Dwight v. Insurance Co., 103 N. Y. 346, 8 N. E. 654, 57 Am. Rep. 
729; Day v. Home Ins. Co., supra. 

However, as the result of the rule of liberal interpretation in favor of the assured, 
_it is by this court, and very generally, held that substantial compliance with the 
requirements of the policy in this regard is sufficient; but “the books must show with 
reasonable certainty a complete record of the insured’s business transactions, including 
purchases and sales for cash or credit.” Insurance Co. v. Williams, supra. “No par- 
ticular mode of keeping books is required if the amount and value of the goods de- 
stroyed may be ascertained therefrom with reasonable certainty by a person of 
ordinary intelligence, with the assistance of those who understand the system with 
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which the books are kept, but otherwise unaided by parol.” 26 C. J. 254, citing 
Home Ins. Co. v. Williams, 237 F. 171, 150 C. C. A. 317; Fire Association of Phila- 
delphia v. Williams, 200 Ala. 688, 77 So. 166; Insurance Co. v. Williams, 200 Ala. 681, 
77 So. 159; Fidelity-Phcenix Ins. Co. v. Williams, 200 Ala. 678, 77 So. 156. The 
law requires no particular form of bookkeeping; but it seems obvious that there should 
be something that perpetuates in intelligible and reasonably accessible form the mem- 
ory of things as they were understood at their date. It is elear enough that the 
“McCaskey system” used by appellee was not a set of books nor any part of a set of 
books such as the policy required appellee to keep. The only evidence of appellee’s 
transactions furnished by it, after they were a week or a month old, was to be found 
in a number—a very large number, we may assume—of loose leaf memoranda kept 
in a drawer, and its bulk, along with other features to which we have referred, 
abundantly suffice to show that it was not designed for keeping in a fireproof safe, 
or as a compliance otherwise with the requirements of the “iron safe clause,” and 
so not a set of books within the meaning of the policy. Jones v. A£tna Ins. Co., Z01 
Ill. App. 142; Hughes v. AZtna Ins. Co., 148 Tenn. 293, 255 S. W. (Tenn.) 363. 

Appellee’s testimony was that sales for cash were registered on a cash register. 
As for that, it must be noted that it does not appear whether the cash register showed 
only cash received from cash sales, nor does it appear that any record was kept except, 
we may assume, though the evidence does not show it, the slips on which the cash 
register noted the amounts of each sale for cash. In Monger v. Insurance Co., 97 
Tex. 362, 79 S. W. 7, cited to the text of 26 C. J. 255, where nothing appears to the 
contrary, the évidence was that the assured, a partnership, “kept a cash register of the 
National Cash Register Company, and that they had kept the slips which were pre- 
served from that register for each day during the time that the book showed no entry 
of cash sales, and that the strips taken out of the cash register would show the 
amount of money received each day upon the sales of goods.” In addition the assured 
kept a combined journal and ledger. The court said: 

“The evidence showed conclusively that these strips constituted the only record 
kept by the plaintiffs of the cash sales made for about six months. We think that 
a set of books means something more than loose memoranda like the strips which the 
plaintiffs kept, and, while it is difficult to say what will constitute a substantial com- 
pliance with such requirement to keep books, we have no hesitation in holding that 
the cash strips kept by the plaintiffs were not such compliance in any sense what- 
ever.” 

And in Fisher v. Sun Insurance Office, 74 W. Va. 694, 83 S. E. 729, L. R. A. 
1915C, 619, it is held that the keeping of books which do not show the items sold, but 
only the gross amounts of weekly sales, is not a compliance with the condition of the 
“iron safe clause.” And in Everett-Ridley-Ragan Co. v. Traders’ Ins. Co., 121 Ga. 
228, 48 S. E. 918, 104 Am. St. Rep. 99, it was held that a daily cash book, showing 
the amount of cash taken in at the end of each day, but giving no indication of the 
source from which derived, whether from cash sales, the payment of past due bills, or 
otherwise, does not show compliance. In Boulanger v. British Underwriters, 141 
La. 463, 75 So. 207, the court said: 

“When it [the clause in question] speaks of keeping a set of books, it must be 
understood to mean the doing so in the usual, customary way; and the usual, cus- 
tomary way is not for merchants to keep slips of paper in a drawer to be posted at 
more or less irregular intervals, but to keep a contemporaneous record in books pro- 
vided for that purpose.’ 

Here it may be well to note our judgment that, since the books of a mercantile 
business are designed to present a practically contemporaneous history of its transac- 
tions from day to day, but not, we think, of every petty sale made by a retail dealer, 
a book record of daily cash receipts from sales out of the stock would satisfy the 
requirement of the clause in question. However, we have referred above to an 
authority for the more strict rule. 

Appellee kept a ledger and a day book, as we have showt! in our statement of his 
testimony. But the ledger of which he speaks was no more than the “wholesale 
book” considered as insufficient in Insurance Co. v. Williams, supra. The day book, 
as we have shown, contained only memorandum of country produce purchased and 
expenses. That, of course, was not a day book in any real sense, though, as far as it 
went, it may have served the purpose. According to plaintiff's testimony, it contained 
only a partial history of his business transactions. Such records as the policy provided 
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for were necessary to enable the insurer to ascertain with approximate accuracy the 
amount and value of the goods on hand at the time of the fire. Without some such 
records the insurer had no protection whatever against the false or partial estimates 
of the insured and his friends. In the presence of the reasonable stipulations of 
the policy for the preservation and production of means of ascertaining the loss, fair 
dealing and sound policy do not require insurance companies to settle losses on such 
records as appellee kept. Hughes v. tna Ins. Co., supra. All this, substantially, was 
decided in the Williams Cases to which we have adverted from time to time. 

[4] One stipulation of the covenant in question, the whole being customarily 
referred to as the “iron safe clause,” required that appellee should keep his books and 
mventory securely locked in a fireproof safe at night or in some place not exposed 
to fire which would destroy the building in which appellee did business. Appellee’s 
testimony was to the effect that this stipulation had been expressly waived by appellant 
at the time the policy was written; but, as to this. the evidence was in irreconcilable 
conflict. Now, appellee suggests, by way of query, whether, when appellant waived 
the safe-keeping of appellee’s records, if so it did, it did not ipso facto also waive 
the keeping of such records at all. In view of the facts, we are unable so to hold. 
The two stipulations, though constituting parts of the so-called “iron safe clause,” 
are separate and discrete in both form and substance, and, in this case, the waiver 
of one did not necessarily, or ipso facto, imply the waiver of the other, for appellee 
testified that, in a conversation relating to the fact that appellee had no safe, but in 
which books were not mentioned, “he,” meaning the agent negotiating the policy on 
the part of appellant, “said, as that was a fireproof building, he would waive that 
clause.” We do not think this, though accepted at full value by the jury, meant neces- 
sarily that appellee need keep no record whatever of his business, so that, in case 
of a partial destruction of his stock, though not of the entire store and its contents, 
appellant might perchance have some means of ascertaining the loss. At any rate, we 
note that the cause was tried by court and parties on the theory that a breach of 
the agreement to keep books without more—such was the allegation of plea 8 upon 
which, with others, the case was tried—if not waived afforded a complete answer to 
the complaint. It was not suggested by demurrer or otherwise that this theory of 
the case operated to the prejudice of appellee. - 

Appellee quotes from the opinion in Fidelity-Phoenix Ins. Co. v. Williams, 200 
Ala. 678, 77 So. 156, as follows: 

“Tf the records insured kept, viz., inventory taken in January, 1914, invoices, ledger, 
cash book (from January 1, 1914, to October 16, 1914) and the succeeding cash book 
had been preserved by being kept in the safe at night, he [insured] would have 
saved from the fire a sufficient record to have met the exactions of this feature of 
his contract.” 

—as authority for the proposition that the records kept by him in connection with the 
invoices, which appellee testified he kept on a file under his desk, evidenced a sub- 
stantial fulfillment of his covenant as to “books and inventories.” In that case the 
books of the insured except the wholesale book and ledger to which we will refer, 
were left out of the safe, and were destroyed by the fire which burned his stock of 
goods. So of his bills and invoices. The result was that he “had no record of any 
kind of my [his] purchases other than the wholesale book which only showed the 
name of the person from whom I [he] had bought the goods and the amount I [he] 
owed them; it just showed totals; it did not show any items.” But, as appears from 
the statement of the facts by the court, “The insured produced for the adjuster’s 
_ inspection a ‘ledger for 1914; that is, an account book and ledger,’ wherein the insured 
‘posted all charges for 1914.” The insured’s stock of goods had been destroyed by 
fire on the night of December 27, 1914. The court held that “it was not possible to 
ascertain what goods became a part of the stock during the year 1914,” or of what the 
stock consisted at the date of the fire, and that defendant was entitled to the general 
charge, and in that connection used the language quoted at the head of this paragraph. 
It is clear, I think, that the books kept by the insured, and which survived the fire in 
that case, afforded as complete a record of the insured’s stock and additions thereto 
as did the books kept by appellee in this. Appellee here lays stress upon “invoices” 
in the quotation aforesaid. But that does not meet the exigencies of his case. As 
we pointed out in Day v. Home Ins. Co., supra, where also the “iron safe clause” 
was at issue, appellant had stipulated for inventory and books, and it then seemed 
clear to the court that both together constituted an imporant safeguard against fraud, 
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‘so that the court has no authority to dispense with either. It was there conceded 
‘that possibly, in exceptional cases, invoices may serve the purpose of an inventory, and 
it may now be conceded that invoices kept on a hook, if produced, may in an emergency 
serve the purpose of showing additions to stock; but it is not bookkeeping. How- 
ever, if the utmost of appellee’s contention were conceded as to invoices, there 
would remain the obstacle to his recovery, that he kept no complete or intelligible 
record of his stock depletions. Such records as he kept were burned with his stock 
of goods, and could not be produced, however ample or deficient; but so books kept 
in “fireproof” safes are occasionally burned. Nevertheless, the insured must keep 
books to comply with his obligation. 

We have said enough to indicate our opinion that, upon the undisputed evidence, 
making it a question of law for the court (Fidelity-Phcenix Ins. Co. v. Williams, 
supra; Insurance Co. v. Williams, supra; Home Ins. Co. v. Williams, 237 F. 171, 150 
C. C. A. 317), appellee breached his covenant in regard to keeping a set of books, 
and so, conceding that the issue as to appellant’s alleged waiver of appellee’s failure to 
keep his books and inventory in a fireproof safe was properly found in favor of 
appellee, and without considering the other questions presented, that appellant was 
entitled to the general affirmative charge, which it requested in due form, for, had 
the records he kept been produced after the fire, they would not have enabled appellant 
with reasonable certainty to ascertain the quantum and value of the goods destroyed. 

It may be noted that the court here has not considered the divisibility (as between 
stock and fixtures) of the contract of insurance as affected by the “iron safe clause.” 
Hanover Fire Ins. Co. v. Crawford, 121 Ala. 258, 25 So. 912, 77 Am. St. Rep. 55. No 
such question was raised in the trial court, nor here. The trial court treated the 
alleged breaches of the clause as answers to the entire complaint; nor was the court 
invited to treat them otherwise. 

Reversed and remanded. 

All the Justices concur. 


AMERICAN INS. CO. v. MORDIC. (No. 351.) 


(Supreme Court of Arkansas. May 4, 1925.) 
271 Southwestern Reporter, 
1, APPEAL AND ERROR—JURY’S FINDING ON CONFLICTING EVI- 

DENCE CONCLUSIVE ON APPEAL. 

Jury’s finding on question of fact, on conflicting evidence, is conclusive on appeal. 

(For other cases, see Appeal and Error, Dec. Dig. § 1002.) 

2. TRIAL—ARGUMENT OF COUNSEL HELD IMPROPER. 

Argument of counsel, in action on fire policy, that insurance agent, who testified 
by deposition, was in another state trying to defeat some other insurance policy, was 
improper. 

(For other cases, see Trial, Dec. Dig. § 121[4].) 

3. oe ARGUMENT OF COUNSEL HELD NOT PREJUDI- 
IAL 


In action on fire policy, improper argument of counsel that insurer’s agent, who 
had testified by deposition, was in another state trying to defeat some other insurance 
policy, held not prejudicial, where court told jury that it was an improper argument. 

(For other cases, see Trial, Dec. Dig. § 133[5].) 

Appeal from Circuit Court, Monroe County; Geo. W. Clark, Judge. 

Action by J. A. Mordic against the American Insurance Company. Judgment 
for es and defendant appeals. Affirmed. 

yy Mordic sued the American Insurance Company to recover the sum of 
$1,000 Sue to be due him upon a fire insurance policy. 

J. A.. Mordic was a witness for himself. According to his testimony, he made 
a written application for a policy of fire insurance with the defendant. The applica- 
tion shows that he applied for a fire insurance policy on his dwelling house situated 
on his farm about eight miles from Brinkley in Monroe County, Ark. One of the 
questions propounded to him was whether or not there was any incumbrance on 
the real estate, and the application shows his answer to be, “No.” Mordic told the 
agent that there was a mortgage on the farm for $7,250 in favor of Bondi Bros. 
The insurance agent filled in the answers to the questions in the application, and 
Mordic supposed that he had written the answers as he gave them. The application 
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was turned over to the insurance agent after it was signed by Mordic, and he did not 
know of the falsity of the answer as written down by the agent. The policy was 
duly issued on the property on the 23d day of July, 1922, in the sum of $1,000. 
Subsequently, while the policy was in force, his house was destroyed by fire, and 
Mordic made proper proof of loss to the company as provided in the policy. 

J. V. McDonald, the agent of the American Insurance Company, who took the 
application for the policy sued on, gave his deposition for the defendant. Accord- 
ing to his testimony, the application was read over to J. A. Mordic carefully, and 
was signed by him. Every question was read to him, and his answer was made and 
written on the application in his presence after he fully understood the question. 
The witness stated further that if he had known that there was a mortgage on the 
house, he would not have written the policy without making provision for the pay- 
ment of the face of the policy to the holder of the mortgage in the event of fire. 

The jury returned a verdict in favor of the plaintiff for the face of the policy, 
and from the judgment rendered in his favor the defendant has duly prosecuted an 
appeal to this court. 

J. A. Watkins, of Little Rock, for appellant. 

Bogle & Sharp, of Brinkley, for appellee. 

Hart, J. (after stating the facts as above). [1] It is sought to reverse the 
judgment on the ground that J. A. Mordic made a false answer to the question as 
to whether or not there was a mortgage on the property which was insured. The 
application shows, and the agent of the company testified, that Mordic answered this 
question, “No.” On the other hand, Mordic testified that he told the agent that 
there was a mortgage on the property for $7,250, and that he did not know that the 
agent had written down a false answer to the question. 

In the case of Fidelity Phenix Fire Ins. Co. v. Roth, 164 Ark. 608, 262 S. W. 
643, it was held that where an insurance company’s agent knew of mortgages on 
rice at the time of the issuance of a fire insurance policy thereon, a provision in 
the policy avoiding it if the insured property was incumbered was waived. 

The issue as to the truth or falsity of the answer of the insured, to the question 
as to whether or not there was a mortgage on the property at the time he made the 
application for insurance, was submitted to the jury under the principles of law 
announced in the case cited above. The jury having found this issue in favor of 
the plaintiff, its finding is conclusive on appeal. 

[2, 3] The next assignment of error is that the court erred in allowing one of 
the attorneys for the plaintiff in the course of his argument to use the following 
language : 

“This man McDonald, they say, he isn’t here and couldn’t get here. I expect he 
is down in Alabama trying to defeat some other insurance policy.” 

The deposition of J. V. McDonald had been read to the jury. Objection was 
made to the argument of the attorney for the plaintiff, and the court stated to the 
jury that the argument was not competent. The statement of the attorney for the 
plaintiff was of a matter of fact, which was not in the record, and as the court 
told the jury was an improper argument. We think, however, that any prejudice 
that might have resulted to the defendant was cured by the admonition of the court. 
The jury must be credited with common sense, and it cannot be thought, when the 
attending circumstances and the nature and amount involved in the case are con- 
sidered, that any prejudice resulted from the statement of the attorney, which was 
not cured by the court telling the jury that it was incompetent. Central Coal & 
Coke Co. v. Orwig. 150 Ark. 635. 235 S. W. 390, and Arkansas Short Leak Lbr. 
Co. v. Wilkerson, 154 Ark. 455, 243 S. W. 819. 

No other assignment of error is argued for a reversal of the judgment, and it 
will therefore be affirmed. 





Fire] Aetna Ins. Co. v. Goldman 511 


ZETNA INS. CO. v. GOLDMAN. (No. 16191.) 
(Court of Appeals of Georgia, Division No. 1. April 16, 1925. Rehearing Denied 
May 14, 1925.) 
128 Southeastern Reporter 13. 
(Syllabus by the Court.) 

1. INSURANCE—IRON SAFE CLAUSE HELD WARRANTY BINDING 
INSURED AND STIPULATIONS THEREOF CONDITIONS PREC- 
EDENT TO SUIT ON POLICY; FAILURE TO OBSERVE IRON 
SAFE CLAUSE PRECLUDES RECOVERY. 

Where a policy of fire insurance contains what is known as the “iron safe 

clause,” this clause is a warranty binding on the assured, and the stipulations in 

the clause constitute conditions precedent to the bringing of an action upon the 
policy; and in such a suit, where the evidence fails to show a substantial compliance 
with the terms of such stipulations, or satisfactory reasons for noncompliance, the 
plaintiff is not entitled to recover. Scottish Union, etc., Ins. Co. v. Stubbs, 98 Ga. 
754, 27 S. E. 180; Southern Mutual Ins. Co. v. Turnley, 100 Ga. 296, 27 S. E. 
975; Jefferson Fire Ins. Co. v. Brackin, 147 Ga. 47 (3), 49, 92 S. E. 930. 
(For other cases, see Insurance, Dec. Dig. § 335 [1].) 


2. INSURANCE—INVENTORY SHOWING ORIGINAL PURCHASE 
PRICE OF GOODS BUT NOT THEIR VALUE AT TIME OF IN- 
VENTORY HELD NOT “INVENTORY” WITHIN IRON SAFE 
CLAUSE; FAILURE TO MAKE INVENTORY REQUIRED UNDER 
IRON SAFE CLAUSE PREVENTS RECOVERY ON POLICY. 

One stipulation in the “iron safe clause” of a policy of fire insurance is that 
the assured “will take a complete itemized inventory of stock on hand at least 
.once in each calendar year, and, unless such inventory has been taken within 
twelve calendar months prior to the date of this policy, one shall be taken in detail 
within 30 days of issuance of this policy, or this policy shall be null and void 
from such date.” A so-called “inventory,” showing the original purchase price of 
goods, but not showing their value at the time of the making of the inventory, is 
not an “inventory” within the meaning of the above-quoted stipulation. An “in- 
ventory,” under that stipulation, means an itemized list of every article in the 
stock of goods at the time of making the inventory and the setting down of the 
actual value of each article at that time. And the failure of the assured to take 
such an inventory will prevent a recovery on the policy. Southern Fire Insurance 
Co. v. Knight, 111 Ga. 622, 631, 36 S. E. 821, 52 L. R. A. 70, 78 Am. St. Rep. 216. 

(For other cases, see Insurance, Dec. Dig. § 335 [2].) 


3. VERDICT FOR INSURED HELD CONTRARY TO LAW AND EVI- 
DENCE. 


Under the above-stated ruling and the facts of the instant case the plaintiff was 
not entitled to recover, and the verdict in his favor was contrary to law and the 
evidence, and the court erred in overruling the motion for a new trial. This ruling 
being controlling in the case, it is unnecessary to pass upon the other questions 
raised in the motion for a new trial. 

Error from Superior Court, Warren County; E. T. Shurley, Judge. 

Action by J. L. Goldman against the A£tna Insurance Company. Judgment for 
plaintiff, and defendant brings error. Reversed. 

Smith, Hammond & Smith and J. M. B. Bloodworth, all of Atlanta, and M. 
L. Felts, of Warrenton, for plaintiff in error. 

L. D. McGregor, of Warrenton, for defendant in error. 

Broyvtes, C. J. Judgment reversed. 

Luke and BLoopwortH, JJ., concur. 





512 Insurance Law Journal, Vol. 65. [Sept., 1925 


HEMMINGS v. HOME MUT. INS. ASS’N OF IOWA. (No. 35894.) 
(Supreme Court of Iowa. May 12, 1925.) 
203 Northwestern Reporter 818. 


2. INSURANCE—EXCLUSION OF AGENT’S TESTIMONY AS TO REPRE- 
SENTATIONS BY INSURED HELD NOT ERROR. 


Refusal to permit agent, who took application for insurance, to testify as to 
representations made by insured held not error, where true copy of application 
was not attached or indorsed on policy as required by Code 1924, Secs. 8974, 8975. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 


5. INSURANCE—INSURER’S LETTERS HELD TO:'SHOW WAIVER OF 
PROVISIONS INVALIDATING POLICY IF PROPERTY WAS IN- 
CUMBERED WITHOUT INSURER’S CONSENT. 

Letters written by insurer after receipt of proof of loss wherein it denied 
liability for loss.of property which had been incumbered without its consent, but 
offered prompt settlement for loss of unincumbered property, held waiver of right 
to insist that policy was indivisible, and that incumbering of part of property 
relieved it from all liability. 

(For other cases, see Insurance, Dec. Dig. § 391.) 


6. INSURANCE—ADJUSTER HELD TO HAVE WAIVED PROVISION OF 
POLICY OR BY-LAWS INVALIDATING IT IF PROPERTY. WAS 
INCUMBERED WITHOUT INSURER’S CONSENT. 

Adjuster’s adjustment of loss, his making of proof of loss, which he had 
insured sign, and his promise of prompt settlement, after he had knowledge of 
mortgages existing at time when policy was written and not then disclosed, held 
waiver of provisions of policy or by-laws invalidating policy because of such 
incumbrances. 

(For other cases, see Insurance, Dec. Dig. § 397.) 


7. INSURANCE—WAIVER, THOUGH WITHOUT CONSIDERATION, 
CANNOT BE RETRACTED. 
A waiver of provision of insurance policy against incumbrances, though without 
consideration, cannot be retracted. 
(For other cases, see Insurance, Dec. Dig. § 371.) 


Appeal from District Court, Allamakee County; W. J. Springer, Judge. 

Action upon a contract of fire insurance. From a judgment upon a verdict in 
favor of plaintiff, the defendant appeals. Affirmed. 

Ray A. Emmert, of Des Moines, and Dayton & Eaton, of Waukon, for 
appellant. 

William S. Hart, of Waukon, and J. W. Dempsey, of Lansing, for appellee. 

VERMILION, J. The claim of the plaintiff and appellee is to recover upon a 
policy of insurance issued by the appellant company, for the loss by fire of 12 
head of cattle and 18 tons of hay. 

The issuance of the policy, and the fact of the loss were admitted. The defense 
is based upon the claim ‘that, at the time the policy was issued, the property 
insured was mortgaged, which fact was concealed by the appellee, and that, ‘after 
the issuance of the policy, the property was further incumbered by a mortgage 
without the consent’ of the company, all in violation of the terms of the policy. 
These defenses are met by a plea of waiver. 

The material facts are not in dispute. The court did not submit the pleaded 
defenses or the question of waiver to the jury, and submitted only the questions 
of the amount and value of the property destroyed. 

[1] I. Error is assigned on an order made on application of the appellee before 
the trial, requiring appellant to produce “all original papers, files and records of 
defendant, and in defendant's office constituting a part or having directly to do 
with the insurance contract” and “all correspondence at all times since July 1, 
1920 (a date prior to the issuance of the policy), between plaintiff and defendant 
and between defendant and other persons or parties whomsoever, except its own 
attorneys, with reference to plaintiff's insurance contract, and plaintiff's fire loss, 
and the claim or proofs of loss made by plaintiff, and with reference to all trans- 
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actions of all kinds between plaintiff and defendant subsequent to date of fire in 
question.” 

It must be conceded, we think, that the order was much too broad and general 
in its scope, and that the petition upon which it was granted was lacking in respect 
to the statement of what appellee expected to prove by the documents called for. 
Sections 4654, 4655, Code 1897; sections 11316, 11317, Code 1924. Grand Lodge, 
A. O. U. W., v. District Court, 150 Iowa, 398, 130 N. W. 117; Davis v. District 
Court, 195 Iowa, 688, 192 N. W. 852. Appellant was required to and did produce 
documents not material to any issue presented as well as others, such as the 
original application, the proof of loss, and certain letters and copies of letters 
written by the parties, that were material and competent, and which were put in 
evidence. But the error, as the matter is now presented, was without prejudice. 
No complaint is made that any of the documents so produced were improperly 
introduced in evidence, or that any improper use was made of them. In so far 
as the order was erroneous, or beyond the authority of the court in requiring 
the production of documents appellant should not have been required to produce, 
it had no effect to bring about the result reached in the case. Furthermore, such 
documents as were improperly required were produced and, we assume, inspected 
by the appellee. The mischief had been done, and a reversal on that account and a 
new trial would not undo it. In the absence of a showing of some improper use 
of the documents erroneously ordered to be produced, and which. could be cor- 
rected on a retrial, a reversal would be of no avail to protect any rights of the 
appellant that may have been violated by the order. 

[2] II. Error is assigned on the refusal of the court to permit the agent, who 
took the application for the policy, to testify to what was said by the insured at 
that time with respect to incumbrances on the property. It appears without dispute 
that a true copy of the application for the insurance was not attached to, or indorsed 
on, the policy. From the application, as incorporated in the policy, it appeared 
that the question or requirement of the printed application, “State incumbrance 
if any,” was not answered by the insured while in the original application, pro- 
duced by the appellant in response to the rule to produce papers, the word “none” 
appeared as an answer to the question. Section 1741, Code of 1897 (sections 
8974, 8975, Code of 1924), after requiring a true copy of the application, where 
made a part of the policy, to be attached or indorsed on the policy, provides that 
if any company neglects to comply therewith it shall forever be precluded from 
pleading, alleging, or proving any such application ér representations or the falsity 
thereof. The result of the failure of the company to set out a true copy of the 
application in the policy was to deprive it of any right to prove the oral or written 
representations made in the application for the insurance. Kirkpatrick v. Insurance 
Co., 139 Iowa, 370, 115 N. W. 1107, 19 L. R. A. (N. S.) 102. It was not error 
to refuse to receive the testimony of the agent, who procured the application, 
as to what representations the insured then made as to incumbrances on the property. 

Appellant relies upon MacKinnon v. Insurance Co., 89 Iowa, 170, 56 N. W. 
423; Kirkpatrick v. Insurance Co., supra, to support its contention that, notwith- 
standing the failure to attach a true copy of the application to the policy, it was 
entitled to show a breach of the conditions of the policy itself, or that the insurance 
was issued in violation of its by-laws, by which appellee agreed to be bound. 

Passing the fact that neither policy nor by-laws appear to contain any pro- 
hibition against the insuring of incumbered property, save a provision that any 
untrue answers in the application, with a view to create an erroneous impression 
as to the condition and value of the property to be insured, shall render the policy 
void, the defense that the property was incumbered at the time the policy was 
issued was, as will be seen, waived by the adjustment of the loss with knowledge 
of the facts. 

IIL. It is said the court erred in excluding evidence of a mortgage upon the 
insured property executed after the policy was issued. The provisions of the 
policy, with respect to the insurance on live stock, were that the company insured 
the applicant: “On five head of horses or mules on premises or in line of duty, 
not to exceed $150 each, $500. One-half of the number kept must be insured. 
* * * On 25 head of cattle on premises or in pasture, not to exceed $100 each, 
$2,500. One-half of the number kept must be-insured.” The animals destroyed 
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in the fire were milk cows. The property described in the mortgage in question 
was five horses and five calves six months old. It is apparent that none of the 
animals destroyed by the fire, and for which claim is made, were covered by this 
mortgage. It is the contention of appellant, however, that the contract of insur- 
ance was indivisible, and that the placing of an incumbrance on any of the insured 
cattle, without the consent of the insurer, rendered the entire contract void, or void 
as to all cattle insured. This question for reasons which will presently appear, 
we do not find it necessary to determine. 

[3] Complaint is also made of the refusal of the court to admit in evidence the 
whole of a letter written by the secretary of the company to appellee’s attorneys. 
It is undisputed that, after the loss, the appellant sent an adjuster, who was one of 
its directors, to investigate the claim. He learned of two mortgages, executed before 
the insurance was written, that, it was claimed, covered a portion of the property 
insured. With this knowledge, he made out a proof of loss, which appellee signed, 
and agreed that the amount of the loss as stated therein should be paid within a 
few days. The secretary of the company wrote appellee acknowledging receipt of 
the proof of loss, stating that there were two prior mortgages on the property, 
and saying further: 

“We understand that the hay was not incumbered and, of course, we accept 
the proof so far as that is concerned but, we, of course, are compelled to follow our 
policy and by-laws, and, of course, will not admit any liability on any cattle that 
was lost that was covered by mortgage. But if you can file a sworn statement 
showing what cows, if any, that was lost was not covered by the mortgage, we 
would be glad to take care of them in the near future as we will take care of the 
amount of hay, provided, of course, that there was no incumbrance on the hay.” 

Thereafter the secretary wrote another letter, the one in question. The portion 
of the latter letter excluded was to the effect that the appellant had, since writing 
the first letter, learned of the. mortgage given subsequent to the issuance of the policy. 
The following portion of the second letter was received in evidence without 
objection : 

“We have tried to make this plain and in full, and as I said in our former 
letter, if there is any stock burned that was not incumbered or mortgaged, we would 
be glad to admit liability on them the same as on the hay which you say was not 
incumbered.” 

If it must be said that, had the mortgage and the whole of the second letter 
been admitted, there was a waiver of the provisions of the policy and the by-laws 
rendering the policy void if any of the property insured was subsequently incum- 
bered without the consent of the company, no prejudice resulted from the exclusion 
of the offered evidence. 

It is true that, at the time the proof of the subsequent mortgage was offered, 
no waiver had then been established, and, if appellant’s theory, that the . contract 
was indivisible, and that an incumbrance on any of the insured property invalidated 
the policy as to the unincumbered property, be correct, the mortgage should then 
have been admitted; but if it now appears that, in any view of the question, the 
appellant waived any forfeiture of the contract on this ground, any error in the 
ruling was without prejudice. 

It is also to be said, that, while there is some claim that the adjuster, at the 
time he procured appellee to sign proofs of loss and agreed to pay the amount called 
for thereby, had knowledge of the subsequent mortgage, the conclusive proof of the 
company’s knowledge of that mortgage is found in the part of the second letter 
excluded. But neither of these situations can avail appellant to secure a reversal 
where it is clear that, had both the items of evidence been admitted, the result must 
have been the same. If everything claimed by appellant at this point should be 
conceded, both its right to introduce in evidence the subsequent mortgage, and the 
legal effect thereof, and its right to introduce the whole of the letter, but it would 
then, with these documents in evidence, have conclusively appeared that any pro- 
visions of the policy or by-laws upon which it could ground a contention that the 
subsequent mortgage given without its consent invalidated the policy had, with 
knowledge of the mortgage, been waived, the appellee would still have been entitled 
to recover. If, with the rejected evidence in the record, no different result could, 
in any event, have been reached,*a new trial on that ground could avail appellant 
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nothing. That we will not reverse for an error that ‘could not have changed the 
result, and where, considering the excluded evidence as in the record, the same 
result must have been reached, is well settled. Kuhl v. Chamberlain, 140 Iowa, 
546, 118 N. W. 776, 21 L. R. A. (N. S.) 766; Gearhart v. Stouder, 161 Iowa, 645, 
143 N. W. 499; Watrous v. Watrous, 180 Iowa, 884, 163 N. W. 439; Wonderly v. 
Oertel, 185 Iowa, 503, 170 N. W. 817. 

[4] IV. This brings us to the question of waiver. For the reasons stated, this 
question, so far as it related to the subsequent mortgage, is to be considered as if 
that mortgage and the second letter of the secretary were in evidence. And again, 
we imay assume, without however so deciding, that the ‘insurance contract was in- 
divisible, and that a subsequent incumbrance of any of the cattle insured would 
invalidate the insurance as to cattle not so incumbered. It would appear then, that 
the company, through its secretary, with knowledge of the subsequent mortgage, 
expressly stated that it would admit liability for any animals destroyed that were 
not incumbered. Waiver is defined as an intentional relinquishment of a known 
right, or such conduct as warrants an inference of the relinquishment of such right. 
Currie v. Casualty Co., 147 Iowa, 281, 126 N. W. 164, 140 Am. St. Rep. 300. The 
element of prejudice to the party in whose favor the waiver operates is not essential, 
as in the case of estoppel. Schuetz v. International Harvester Co., 167 Iowa, 634, 
149 N. W. 855. 

[5, 6] It would be difficult to frame language more pertinent to convey the 
intention to admit liability for the loss of all animals covered by the insurance 
contract and not actually incumbered than that employed by the secretary of the 
company in this case. That the language was used with reference to the subsequent 
mortgage is plain from the fact of its repetition in the second letter, and following 
the statement that the company had knowledge of the subsequent mortgage. We 
think it is not open to question that the company waived any provision of its policy 
or its by-laws, which were made a part of the policy, that would release it from 
liability if any of the insured property, aside from that destroyed, was incumbered 
without its consent. 

With respect to the forfeiture of the policy by reason of the mortgage existing 
at the time the policy was written, the situation is no less plain. It is shown without 
any dispute whatever that the adjuster, with knowledge of the mortgages, adjusted 
the loss, made out proofs of loss which he had appellee sign, and promised that the 
amount agreed upon would be paid in a few days. This was a waiver of any 
claimed provisions of the policy or by-laws invalidating the policy, if the property 
was incumbered at the time the policy was issued. Brown v. Insurance Co., 74 
Iowa, 428, 38 N. W. 135, 7 Am. St. Rep. 495; Lake v. Insurance Co., 110 Iowa 
473, 81 N. W. 710; Corson v. Insurance Co., 113 Iowa, 641, 85 N. W. 806; Henderson 
v. Insurance Co., 143 Iowa, 572, 121 N. W. 714; Farmers’ Mercantile Co. v. Insur- 
ance Co., 161 Iowa, 5, 141 N. W. 447; McDonald v. Life Assurance Co., 185 Iowa, 
1008, 169 N. W. 352. 

[7] It is true, the secretary in his letters insisted the company was not liable 
for the loss of property actually mortgaged; but the waiver as to the prior mort- 
gages had then been made by the adjuster and acted upon by the appellee. A waiver, 
though without consideration, cannot be retracted. Mettner v. Insurance Co., 127 
Iowa, 205, 103 N. W. 112. 

Ordinarily the question of waiver arising from conduct is for the jury, but here 
the evidence is undisputed and the acts are unequivocal. Knowledge of all the 
mortgages is shown, and the waiver of the provisions relating both to prior and 
subsequent incumbrances is evidenced by unambiguous writings clearly evincing an 
intent, when all are considered, to admit a liability for the insured property 
destroyed. 

It is plain that, notwithstanding the errors complained of, upon the whole 
record, and under the facts as they would have appeared had the excluded testi- 
mony been admitted, the result could not have been different. This being so, the 
judgment must, under the authorities cited, be, and it is affirmed. 

Faville, C. J., and Stevens and De Graff, JJ., concur. 
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NERTNEY v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. 
(No. 35595.) 
(Supreme Court of Iowa. May 12, 1925.) 
203 Northwestern Reporter 826. 

3. INSURANCE—WHERE INSURER’S CUSTOM IS TO ISSUE POLICIES 
COVERING PERIOD FROM DATE OF APPLICATION, AGENT 
TAKING APPLICATION HAS AUTHORITY TO MAKE VALID PRE- 
LIMINARY CONTRACT. 

In view of Code 1897, § 1750, Code 1924, § 9004, where it was custom of 
insurer on accepting application for fire insurance to issue policy covering: period 
from date of application, its agent taking application had implied or apparent 
authority to make valid preliminary contract effective until its acceptance or 
rejection. 

(For other cases, see Insurance, Dec. Dig. § 129.) 


4. INSURANCE—INSURANCE HELD TO HAVE BECOME EFFECTIVE 
FROM TIME APPLICATION WAS SIGNED BY INSURED AND 
PROPERLY MAILED. 

Where agent’s letter to insured stated he could fill out application, sign, and 
return, and “insurance will be in force immediately,’ insurance became effective 
when application was signed and properly mailed. 

(For other cases, see Insurance, Dec. Dig. § 175.) 


6. INSURANCE—AGENT NEGOTIATING PRELIMINARY CONTRACT 
FOR FIRE INSURANCE HELD NOT TO BE AGENT FOR INSURED. 
Agent held not, by reason of connection of his firm in renting of farm for 

insured, to have been latter’s agent for procurement of insurance on farm building. 
(For other cases, see Insurance, Dec. Dig. § 96.) 


7. INSURANCE—AGENT INTERESTED AS OWNER OF INSURED PROP- 
ERTY CANNOT BIND HIS PRINCIPAL, IGNORANT OF SUCH FACT, 
BY CONTRACT OF INSURANCE. 

Insurance agent, who is interested as owner of insured property, or in corpora- 
tion owning it, cannot bind his principal, who is ignorant of such fact, by contract 
of insurance. 

(For other cases, see Insurance, Dec. Dig. § 81.) 


8 INSURANCE—GENERALLY SAME PERSON CANNOT ACT AS AGENT 
FOR BOTH INSURER AND INSURED, UNLESS WITH CONSENT OF 
BOTH, AND IF HE DOES INSURER MAY AVOID CONTRACT. 
Generally the same. person cannot act as agent for both insurer and insured, 

unless he does so with consent of both, and if he does so the contract of insurance 

may be avoided by insurer. 
(For other cases, see Insurance, Dec. Dig. § 98.) 


9. INSURANCE—DUAL AGENCY DOES NOT ARISE BECAUSE AGENT 
IS EMPLOYEE OF INSURED AS TO OTHER MATTERS. 
Dual agency of a person for insured and insurer does not arise because agent 
is employee of insured as to matters having no relation to insurance. 
(For other cases, see Insurance, Dec. Dig. § 98.) 


Appeal from District Court, Butler County; C. H. Kelley, Judge. 

Action upon a preliminary contract of insurance. There was a verdict for 
the plaintiff, and from the judgment rendered thereon defendant appeals. Affirmed. 

C. G. Burling, of Clarksville, and Stout, Rose, Wells & Martin, of Omaha, 
Neb., for appellant. 

Healy & Breen and Hanson & Schaupp, all of Fort Dodge, for appellee. 

VERMILION, J. The facts are not in dispute. The Vaughn I. Griffin Company, 
a co-partnership of which Vaughn Griffin and G. W. Finn were members, was 
engaged in the insurance business at Mason City. Griffin was the agent of the 
appellant company. As shown by his contract of agency and his certificate of 
appointment, Griffin was agent of appellant to solicit applications for insurance 
against loss or damage by fire on farm property in Cerro Gordo county and vicinity, 
for submission to the appellant for approval or rejection, and to receive premiums. 
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The appellee resided at Ottawa, Ill., and owned a farm in Cerro Gordo county. 
On March 28, 1921, he wrote to Finn, saying he wanted to put $1,500 insurance on 
the barn on his farm. There was some correspondence over the matter, during 
the course of which two applications were sent to appellee to be filled out and 
signed, which he refused to do, for reasons not material here. On April 15, 1921, 
an application for the insurance in the appellant company was sent him in a letter 
signed by Griffin, which said: 

“You can fill out the blank application on the typewriter if you choose, sign 
same and return to us. The insurance will be in force immediately, but the policy 
may not be issued for two or three days.” 

The appellee filled out and signed the application and put it, with a check for 
the premium, in the mail, properly stamped, and addressed to the Vaughn I. Griffin 
Company at Mason City, at five o’clock on April 16, 1921. The application was 
headed with this provision: “Subject to the approval of said company and to the 
terms and conditions hereof and of the policy that may be issued hereon,” and 
contained the further provision: 

“The company shall not be bound by any act done or statement made to or 
by any agent, or other persons, which is not contained in this, my application, 
and this application shall be deemed and considered a part of the policy to be 
issued hereof if accepted by the company.” 

The application and check were received by the Griffin Company on the morning 
of April 18th. Griffin on the same day mailed the application, with a check for 
the premium, less his commission, to a general agency of the appellant company at 
Omaha. Later on that day he received a telegram from appellee, notifying him that 
the barn had been destroyed by fire. The fire occurred on the night of Saturday 
the 16th, or the morning of the 17th, and after appellee had mailed the application 
to the Vaughn I. Griffin Company, but before it was received by that company. 
Griffin notified the appellant’s agency at Omaha of the fire. On April 19th the 
agency at Omaha notified the Vaughn I. Griffin Company by mail that the application 

‘was refused for the reason that they did not insure farm outbuildings except in 
connection with the balance of the property, and the check for the premium was 
returned to the Griffin Company. 

The action is predicated on the contention that the insurance was effective 
from the time of the execution and mailing of the application by appellee, under 
the agreement in the letter of Griffin that the insurance would be in force imme- 
diately. The appellant denied the authority of Griffin to so agree. The question 
of the authority of the agent is the principal question in the case. 

[1-3] I. It is plain that Griffin had no express authority in respect to insurance 
on farm buildings to do more than take application therefor to be submitted to 
the company. Did he have implied or apparent authority to make a valid agreement 
for preliminary. insurance effective on the signing and forwarding of the applica- 
tion and until the application should be accepted or rejected by the company? The 
question here is, not as to the authority of the agent to make a valid contract of 
insurance covering the full term for which the insurance was applied for, but as to 
his implied or apparent authority to make a valid preliminary contract of insur- 
ance covering the time necessary for the forwarding of the application to the 
company and its acceptance or rejection. Implied authority is said to be actual 
authority circumstantially proved—the authority which the principal intended the 
agent to possess. Apparent authority is not actual authority, but is such as the 
principal holds the agent out as possessing. Koivisto v. Insurance Co., 148 Minn. 
255, 181 N. W. 580. That the application for the insurance for the full contem- 
plated term was by its express terms subject to the company’s acceptance or rejection 
does not, we think, control upon the question of the agent’s authority to make a 
preliminary contract of insurance pending the acceptance or rejection of the applica-: 
tion by company. Nor, if the agent had implied or apparent authority to make 
such a preliminary contract of insurance, would the statement in the application,’ 
that the company should not be bound by any act done or statement made by any 
agent and not contained in the application, operate to relieve the company from 
such a contract? Section 1750, Code of 1897; section 9004, Code of 1924; Acid Mfg. 
Co. v. Insurance Co., 126 Iowa, 225, 101 N. W. 749. 

It is an admitted fact that, if the application had been accepted, the policy issued 
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in pursuance thereof would have covered the risk from the date of the application. 
It was shown that it was the general custom in the locality to so date policies issued 
on applications, and that Griffin had knowledge that the defendant company in 
issuing policies or applications for insurance on farm buildings so issued them as 
to cover the risk from the date of the application. It was also shown that, while 
Griffin had been previously employed by another local agency of the defendant 
company, he had assisted in taking an application for farm insurance, and had 
agreed that the insurance should become effective immediately, and that the policy 
issued by the company six weeks later covered the risk from the date of the 
application. 

Where the policy covers the risk from the date of the application, it is apparent 
that the insured pays for insurance for the stipulated period beginning with the 
date of the application, not the date of its acceptance. No one would be expected 
to take out insurance for a period of time that had already elapsed. But, unless 
there is a valid preliminary contract of insurance covering the time between the 
making of the application and its acceptance or rejection, that is what every insured 
who receives such a policy is required to do. The injustice of saying that, on the 
acceptance of the application, the insurer has had protection from the prior date 
where no loss has occurred, where it is also said that he is not protected if a loss 
did occur, is plain. But, if the agent had no authority to make a contract for 
preliminary insurance covering the interim between the making of the application 
and its acceptance or rejection by the company, there was no insurance covering 
that time. The company has a right arbitrarily to refuse to accept the application. 
Of course, where the application is accepted or rejected before a loss, no question 
can arise as to whether the property was covered. But, where the loss occurs 
after the date of the application and before its acceptance, may the company question 
the authority of its agent, who made a contract for preliminary insurance covering 
that period when, had the application been accepted, the policy issued would have 
covered it, and the insured would have paid for such protection? May it, in such 
case, say to the insured, “If no loss has occurred, your property was covered for 
the elapsed time; there was a binding contract for preliminary insurance, for which 
you must pay; but, if a loss has occurred, our agent had no authority to make a 
contract for preliminary insurance, and you had no insurance.” If the company 
may pay only at its option for a loss occurring after the making of the application 
and before its acceptance, notwithstanding the agreement of the agent for preliminary 
insurance, the insured, manifestly, has no protection during that time, yet, if he 
procures insurance, he pays for such protection. We are not to be understood as 
saying that, in the absence of any agreement for preliminary insurance covering the 
interim between the making of the application and the acceptance or rejection of 
it by the company, the mere fact that, when, or if, the application is accepted, 
the policy would cover the risk for that time, would create a liability for a loss 
so occurring, where the application was not accepted. But we are of the opinion 
that, when it is shown that is the custom of the company upon accepting the 
application to issue its policy covering the period from the date of the application, 
its agent taking the application has implied or apparent authority to make a valid 
preliminary contract of insurance effective from the making of the application until 
its acceptance or rejection. 

While the precise question has not before been presented to us, our conclusion 
is in accord with the principles announced in former decisions. Miller v. Insurance 
Co., 27 Iowa, 203, 1 Am. Rep. 262; Slater v. Insurance Co., 89 Iowa, 628, 57 N. W. 
422, 23 L..R. A. 181; De Bolt v. Insurance Co., 181 Iowa, 671, 165 N. W. 55; 
Acid Mfg. Co. v. Insurance Co., supra; Funk v. Insurance Co., 171 Iowa, 331, 153 
N. W. 1048; Johnson v. Insurance Co., 184 Iowa, 630, 168 N. W. 264. Of the 
cases cited on behalf of appellant in support of the contrary contention, some were 
decided before the enactment of section 1750 in its present form, others relate to 
the authority of a soliciting agent to make a contract of insurance for the full 
term, and still others as to what knowledge on the part of such an agent will be 
binding on the company. Our conclusion is supported by decisions more directly 
in point. in other jurisdictions. 

It is often said that an insurance company must act through agents who 
deal directly with those whose property it insures. They look to and rely upon 
the agent as the full and complete representative of the company in all that is 
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said and done in making the contract, and have a right to so regard him. “The 
powers of the agent are, prima facie, coextensive with the business intrusted to 
his care, and will not be narrowed by limitations not communicated to the persons 
with whom he deals.” Union Insurance Co. v. Wilkinson, 80 U. S. (13 Wall.) 
222, 20 L. Ed. 617. 

Koivisto v. Insurance Co., supra, is a case on all fours with the one at bar, save 
that the agent’s agreement that the insurance should go into effect at once was oral, 
and that the loss occurred after the company had notified the agent of its rejection 
of the application, but before he so informed the insured. It was there said: 

“The contract Mattson [the agent] made with plaintiff was directly connected 
with and essential to the transaction of the business in hand. It served substantially 
the same purpose as a binding slip. If a policy was issued, it would, of course, 
supersede the preliminary contract. Until it was issued or the application was 
rejected and the applicant notified so that he would have an opportunity to get 
insurance elsewhere, we think it should be presumed, in view of its practice in 
dating policies, that defendant intended that its agents should have power to provide 
_ er protection of the applicant by a contract such as Mattson made with 
plaintiff.” 

So eminent an authority as Chief Justice Taft, when on the Circuit Court of 
Appeals, in Greenwich Insurance Co. v. Waterman, 54 F. 839, 4 C. C. A. 600, 
approved an instruction to the effect that, if there was a well-defined usage by 
which local agents of foreign insurance companies could make binding contracts 
on applications for insurance to attach the same day, an agent could so bind 
the company, whatever his private instructions, and said that a local agent would 
have apparent authority to bind the company in accordance with such usage, if 
reasonable, and that it did not necessarily show that a local agent had no authority 
to make preliminary binding contracts of insurance because he was without power 
to issue policies. 

In Halle v. Insurance Co. (Ky.), 58 S. W. 822, where the application provided 
that no one except the president, vice-president, or actuary was authorized to make, 
alter, or cancel contracts, it was said: 

“These restrictions in the application on the power of the agent do not affect 
the authority of the general agent to do what those dealing with him were authorized 
to believe he had the right to do.” 

In Hardwick v. Insurance Co., 20 Or. 547, 26 P. 840, where the action was 
based upon an alleged preliminary oral contract by which it was agreed that the 
insurance should be effective from the date of making the contract, it was said: 

“The fact that the agent may not have authority to issue the policy, which is 
simply the written evidence of the contract, does not of itself prevent him from 
making a valid preliminary oral contract to insure; and it is said in such cases the 
courts will take judicial notice of the usage to make such contracts date from the 
application.” 

In Clark v. Insurance Co., 96 Neb. 381, 147.N. W. 1118, the court said: 

“That it is within the power of an agent to make an oral contract of insurance, 
or to agree that insurance shall be in force after an application is signed, and the 
premium paid and before a policy is actually written, unless the assured is or 
should be held to be apprised in some way, either in the application or otherwise, 
that the insurance will not be in force until the application is approved at the home 
office of the company and the policy issued, is too well settled to admit of dispute.” 

See, also, Palm v. Insurance Co., 20 Ohio, 529; Starr v. Insurance Co., 41 
Wash. 228, 83 P. 116. 

What has been said disposes of the questions presented by most of the assign- 
ments of error, including those predicated on the refusal of the court to strike 
portions of the petition, and on the instructions to the jury. 

[4] II. It is said that by the terms of the preliminary contract for insurance, 
as evidenced by Griffin’s letter, it did not become effective until the application was 
actually received by the Vaughn I. Griffin Company. The language is: 

“You can fill out the blank application on the typewriter if you choose, sign 
same and return to us. The insurance will be in force immediately.” 

[5] The general rule with respect to the acceptance of an offer by mail is that 
where one person makes an offer and requires or authorizes, either expressly or 
impliedly, the acceptance to be sent by mail, the acceptance is communicated, and the 
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contract is complete from the moment the letter accepting the offer is mailed; and a 
request or authorization to communicate the acceptance by mail is implied where 
the post is used to make the offer, or where the circumstances are such that it 
must have been within the contemplation of the parties that, according to the 
ordinary usages of mankind, the post might be used to communicate the acceptance. 
13 Corpus Juris, 300. There is nothing in the language of the letter from which 
it can be inferred that the insurance was only to be effective upon the actual 
receipt of the application by the agent. We think the construction most favorable 
to appellant of which it is susceptible is that it should be effective when the offer 
of insurance in the appellant company was accepted by appellee, and this would 
be when the application was signed and properly mailed. That this was the inten- 
tion of Griffin, and that appellee was justified in so believing, is apparent from the 
language of a letter inclosing one of the earlier applications that was not accepted 
by appellee, in which he said: “Your policy will be in force from the day the 
application is signed by you.” 

(6-9] III. It is said that Griffin, or the Vaughn I. Griffin Company, was also 
the agent of the appellee, of which fact the appellant was not informed, and that 
therefore his act in entering into a preliminary contract of insurance did not bind 
the appellant. It appears that, prior to the formation of the Vaughn I. Griffin Com- 
pany, Finn had been the agent of appellee for the renting of the farm on which 
the barn in question stood, and that that business was taken over by the partnership. 
It is well settled that an agent for an insurance company who is interested as an 
owner of the insured property, or as a stockholder and officer of a corporation 
owning it, cannot bind his principal, who is ignorant of the fact, by a contract 
of insurance. Such an act violates the principle that an agent cannot be permitted 
to put himself in a position where his own interests are antagonistic to those of 
his principal, and cannot as agent for his principal do or transact business for his 
own benefit. Arispe Mercantile Co. v. Insurance Co., 133 Iowa, 272, 110 N. W. 593, 
9L. R.A. (N. S.) 1084, 12 Ann. Cas. 93, and authorities there cited. And as a 
general rule, the same person cannot act as agent for both the company and the 
insured, unless he does so with the consent of both parties, and if does so act, 
the contract of insurance may be avoided by the company. 32 Corpus Juris, 1055. 
But a dual agency does not arise by reason of the fact that the agent is an employee 
of the insured as to matters having no relation to the insurance. 32 Corpus 
Juris, 1055. 

In Northrup v. Insurance Co., 48 Wis. 420, 4 N. W. 350, 33 Am. Rep. 815, 
‘the agent of the insurance company had been employed by the owner to collect 
rents, pay taxes, and find purchasers for his property, including that insured, and 
at the time the insurance was written the agent was given the key to one of the 
buildings and directed to take charge of and see to all the property in the building. 
A nonsuit was granted on the ground that the evidence cue the agent of the 
company to have been also the agent of the insured when he wrote the policy. 
This ruling was reversed on appeal, and it was said it was a question for the jury. 
The complaint in the instant case is, not that the court did not submit the question 
of dual agency to the jury, but that a verdict for the defendant should have been 
directed on that ground. 

In British-America Assurance Co. v. Cooper, 6 Colo. App. 25, 40 P. 147, an 
agreed statement of facts showed that the agents of the insurance company had 
acted for the plaintiff in overseeing the construction of a building, and upon its 
completion were employed to lease it and collect the rents. The owner directed 
them to have it insured upon its completion. This they did not do, but informed 
him that they were insurance agents, whereupon he directed them to insure the 
building in their companies, and this they did. Of this situation the court said: 

“Now, in what degree did this last order constitute them his agents in the insur- 
ance transaction? It seems to us to amount to nothing more than an application to 
them, as insurance agents, for insurance upon his property. * * * And, dis- 
embarrassing this case of an agency which did in fact exist, but which did not in 
any manner concern insurance, or involve [them] in any obligation inconsistent with 
their duty to the defendant, we are unable to discover anything in the plaintiff's 
direction more than an informal application for insurance, in conforming to which 
they acted, solely as defendant’s agents.” 

It was held the agreed statement of facts showed that the agents who wrote 
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the policy were not the agents of plaintiff so as to render notice to them after the 
policy was issued effective as notice to him. It should be noted that in the cited 
case the agreed statement of the facts related only to the pleadings as they existed 
after a demurrer had been sustained to a division of the answer alleging that the 
agents were general agents of the plaintiff, fully empowered to procure insuranee 
for him, and that the insurance in question was procured in pursuance of such 
authority. The case was reversed for error in sustaining the demurrer.~ See, also, 
Shutts v. Insurance Co., 159 Mo. App. 436, 141 S. W. 15; Dibble v. Assurance 
Co., 70 Mich. 1, 37 N. W. 704, 14 Am. St. Rep. 470; Wilson v. Insurance Co., 
90 Kan. 355, 133 P. 715. 

The employment of the Griffin Company by appellee was solely in respect to 
the renting of his farm, and had no relation to the matter of insurance. Negotia- 
tions for the insurance began, not by appellee directing his agent to procure insurance 
for him, but by an application to Finn, as an agent of insurers. He wrote Finn: 

“You informed me that you were going in the insurance business, and I trust 
you already have a company. I want to put $1,500 on that barn, a three-year con- 
tract. * * * If you are in a position to get commissions, please do so, if not, 
I will attend to it from here.” 

Throughout the negotiations this relationship was maintained. The appellee was 
acting for himself in procuring insurance as he would from any other agent; 
the Griffin Company was representing the insurer as it would with any other appli- 
cant for insurance. Unless it must be said that the employment by the assured 
of the agent soliciting or writing the insurance in any capacity whatever in relation 
to the insured property creates such a dual agency as to render the policy voidable 
at the option of the company, we think the employment of the Griffin Company to 
rent the farm did not have that effect. No authority to which our attention has 
been called goes so far. 

We think there was no error in overruling appellant’s motion for a directed 
verdict and it follows that the judgment must be and is affirmed. 

Faville, C. J., and Evans, Arthur, and Albert, JJ., concur. 


MUTUAL FIRE INS. CO. OF Fy Sma COUNTY v. OWEN. 
o. 43. 
(Court of Appeals of Maryland. April 30, 1925.) 
129 Atlantic Reporter 214. 
2. INSURANCE—WHETHER INSURED SUFFICIENTLY COMPLIED 

WITH POLICY REGARDING PROOF OF LOSS HELD FOR JURY. 

In action on fire policy, whether insured sufficiently complied with policy regard- 
ing proof of loss, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

3. INSURANCE—INSURED HAD INSURABLE INTEREST IN STORE 

BUILDING LOCATED ON LAND BELONGING TO WARD. 

Where insured built and paid for store building on land of his ward, who promised 
to deed land to insured when ward became of age, insured having right to remove 
building within one year after ward became of age under written agreement, held 
that insured had an insurable interest in such building. 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 


4. INSURANCE—ONE WHO HAS BUILT ON LANDS OF ANOTHER WITH 
THAT OTHER’S PERMISSION HAS INSURABLE INTEREST 
THEREIN. 

One who has built on lands of another with that other’s permission has an in- 
surable interest in improvements thus built. 
(For other cases, see Insurance, Dec. Dig. § 115[2].) 


5. INSURANCE—INSURER CANNOT QUESTION CONDITION OF TITLE 
OR OTHER MATTERS MATERIAL TO..RISK, WHERE HAVING 
KNOWLEDGE THEREOF WHEN POLICY. WAS ISSUED. 

Knowledge by insurer of condition of title to: property insured or other matters 
material to risk, when policy was issued, will prevent it from later questioning title or 
such other matters if insured has some insurable interest. 


(For other cases, see Insurance, Dec. Dig: § 389[2].) 
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6. INSURANCE—AGENT’S KNOWLEDGE OF MATTERS AFFECTING 
RISK OR CONDITIONS ‘OF POLICY IS KNOWLEDGE OF INSURER. 


Knowledge of matters affecting risk or conditions of policy acquired by agent 
in soliciting insurance is knowledge of insurer. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


7. INSURANCE—WHETHER INSURED TRUTHFULLY DISCLOSED IN- 
TEREST AND CONDITION OF HIS TITLE TO PROPERTY HELD FOR 
JURY. 


In action on fire policy, whether insured fully and truthfully disclosed his interest 
in property insured and condition of title to insurer, as required by policy and applica- 
tion, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

8. INSURANCE—WHETHER INSURED KNEW THAT WORD “APPLI- 

CANT” WAS INSERTED IN POLICY HELD FOR JURY. 

In action on fire policy, whether insured knew that word “applicant” was inserted 
in policy as owner of property insured held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

9. INSURANCE—INSURED NOT BOUND BY AGENT’S ACT IF WITH- 

OUT KNOWLEDGE THEREOF. 

If insurer’s agent inserted, as owner of property insured, the word “applicant” 
without knowledge of insured, and such representation was false, insured would not 
be bound thereby. 

(For other cases, see Insurance, Dec. Dig. § 379[2].) 


10. INSURANCE—WHETHER WARD REPUDIATED AGREEMENT PER- 
MITTING INSURED TO PLACE BUILDING ON HIS PROPERTY, 
HELD FOR JURY. 

In action on fire policy on store building located on premises of insured’s ward, 
whether ward repudiated agreement permitting insured to place building on his 
property after becoming of age, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 


13. INSURANCE—RECOVERY OF INSURED LIMITED TO AMOUNT 
PROVIDED IN POLICY. 


In action on fire policy, recovery of insured was limited to amount provided 
in policy. 


(For other cases, see Insurance, Dec. Dig. § 666.) 


18. INSURANCE—TESTIMONY OF WIFE OF INSURED AS TO VALUE OF 

MERCHANDISE DESTROYED HELD ADMISSIBLE. 

In action on fire policy, testimony of wife of insured as to value of merchandise 
destroyed as shown by inventory taken a month before fire, and that some of prices 
used in inventory were taken from catalogues of wholesale houses, held admissible. 

(For other Cases, see Insurance, Dec. Dig. § 660.) 

Appeal from Circuit Court, Baltimore County; Frank I. Duncan, Judge. 

“To be officially reported.” 

Action by Artamus V. Owen, otherwise known as A. V. Owen, against the 
Mutual Fire Insurance Company of Montgomery County. Judgment for plaintiff, 
and defendant appeals. Affirmed. 

- Arg before Bond, C. J., and Pattison, Urner, Adkins, Digges, Parke, and 
Jalsh, JJ. 

R. E. L. Smith, of Washington, D. C. (H. Courtenay Jenifer, of Towson, on 
the brief), for appellant. 

Lawrence E. Ensor, of Towson (Noah E. Offutt, of Towson, on the brief), for 
appellee. 

Watsu, J. This suit was brought by the appellee, the plaintiff below, against 
the appellant, the defendant below, to recover for a loss alleged to have been suffered 
by the plaintiff under a fire insurance policy issued by the defendant. 

On February 13, 1919, the plaintiff, who was then-conducting a store in a rented 
building in Charles county, insured his stock of merchandise in the defendant com- 
pany for $800. Later on he erected, at his own expense, a store building on ground 
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owned by his infant ward, Claude Jameson, under an oral agreement that the ward 
would, on becoming of age, give him a deed for the land on which the store building 
stood. There was also a written agreement between the plaintiff and his ward pro- 
viding that the former should have the right to remove the store building at any time 
within a year after the ward became of age. The plaintiff testified, without con- 
tradiction, that this written agreement was to be relied upon only in the event that 
the ward repudiated his oral agreement to convey the land, and the written agree- 
ment itself could, of course, have been repudiated, and it actually contained a pro- 
vision recognizing the right of the ward to repudiate it when he attained his majority. 
It also appeared that this land was to be conveyed in settlement of certain damage 
inflicted by the ward on two horses of the plaintiff. On December 7, 1921, about 
three months after the plaintiff had moved into his new storeroom, Mr. Neave, an 
agent of the defendant, whom the plaintiff had known for about 27 years, called on 
him, and as a result of this call the plaintiff increased the amount of insurance on 
his merchandise to $1,500 and took out $900 insurance on his store building; the 
additional insurance being subsequently noted on his original policy. At the time 
this additional insurance was applied for, the plaintiff signed an application for it in 
blank, which application was apparently filled out later by the agent, Neave. In this 
application after the printed words, “Title to the real estate is in,” the word “applicant” 
was written; but as the plaintiff testified that he signed the application in blank, and 
Neave, though a director in the defendant company at the time of the trial, did 
not testify at all, it is a fair assumption that Neave inserted the word “applicant.” 
It does not appear from the record that the plaintiff ever saw the application again, 
except when the defendant introduced it in evidence at the trial. The original 
policy itself only described the property as situated in the “storehouse of assured, 
situated at Welcome, Charles county,” and no change was made in this description 
when the additional insurance was taken out. 

In the fall of 1923, the plaintiff, having previously decided to move to his wife’s 
farm in Baltimore county, made some effort to dispose of the store, and between 
October 10 and 14, 1923, an inventory of the stock of goods was made for the purpose 
of fixing a selling price; but, no purchaser having been secured, the plaintiff began to 
sell the goods at cost. During the first part of November, 1923, he began moving 
his farming equipment to Baltimore county, and on the night of November 15, 1923, 
while this moving was still being carried on, the store building and its contents were 
completely destroyed by fire. The plaintiff notified the defendant of the loss, and 
requested payment in full under the policy. The defendant insisted upon strict proof 
of the loss. The plaintiff submitted what he thought was sufficient proof, and, pay- 
ment not being made, he brought this suit. A verdict and judgment for the full 
amount of the policy, with interest, was obtained below, and the defendant appealed. 

The record contains eight exceptions, the first four dealing with questions of 
evidence, and the last four being taken to the action of the trial court on the prayers, 
and we are also asked to review the action of the lower court in overruling a demurrer 
to the declaration. 

[1] The overruling of the demurrer was entirely proper. It was apparently 
intended to raise the question gf whether or not the seventh count in the declaration 
contained a sufficient averment of the insurable interest of the plaintiff in the property 
destroyed; but as the declaration, in addition to the seventh count, also contained the 
common counts in proper form, and the demurrer was to the whole declaration, it 
was necessarily overruled. “If any one count is good the demurrer cannot be sus- 
tained.” Pearce v. Watkins, 68 Md. 534, 538, 13 A. 376, 377. 

The refusal of the court below to grant the defendant’s first prayer, asking that 
the case be taken from the jury, forms the basis of the seventh exception, and as 
the determination of the propriety of the court’s action on this prayer involves the 
two chief defenses in the case, we will consider it first. 

[2] The reasons urged by the defendant in support of this prayer were: First, 
that the plaintiff’s evidence showing his compliance with the requirements of the policy 
regarding “proof of loss” was insufficient to go to the jury; and, secondly, that his 
evidence showing that he fully and truly disclosed to the defendant his interest in 
and title to the property destroyed, as required by sections 34 and 35 of the terms and 
conditions of both the policy and application, was insufficient to go to the jury. 
After the fire the plaintiff notified the defendant that the plaintiff’s account books and 
records had all been destroyed in the fire, and the defendant then demanded that the 
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plaintiff furnished duplicate bills for the goods destroyed, as required by section 21 
of the terms and conditions of the policy. The learned court below granted the 
plaintiff’s first prayer, which instructed the jury that the plaintiff could not recover 
unless they found that he furnished duplicate bills for goods purchased by him “as far 
as it was possible for him to do under the circumstances of this case,” and it is 
not contended that this is not a correct statement of law. Mutual Fire Ins. Co. v. 
Pickett, 117 Md. 638, 83 A. 1907; Farmers’ Fire Ins. Co. v. Mispelhorn, 50 Md. 180. 
But the defendant, as we stated above, does contend that there was not sufficient 
evidence in the case to warrant the submission of this question to the jury. The 
plaintiff and his wife testified that the former dictated and the latter wrote letters 
to all the firms they could recall having dealt with, over 30 in all, requesting dupli- 
cate bills, that those who did not answer were written to a second time, that personal 
calls were made on some of them and one was called on the telephone, that 19 bills 
were received and turned over to the defendant, that some of the firms were out of 
business and others were unable to furnish bills because the plaintiff dealt largely 
on a cash basis and no book records of such purchases were kept. In addition to the 
foregoing, the plaintiff, in further compliance with the terms of the policy, sub- 
mitted himself to the adjuster and the counsel for the defendant for examination con- 
cerning these duplicate bills and other details connected with his proof of loss. In 
Mutual Fire Ins. Co. v. Pickett, supra, which involved a similar defense on a policy 
of the defendant company, the court held that under the evidence in that case the 
question involved should not have been submitted to the jury, but the evidence in 
the present case is much stronger than was the evidence in the Pickett Case, and in 
our opinion it fully justified the submission of the question to the jury. 

[3-9] The second question relates to the insurable interest and title of the plain- 
tiff, and his representations to the defendant regarding them. It was apparently 
conceded that the plaintiff built and paid for the store building, and owned the 
merchandise in the building at the time of the fire. He testified concerning his 
interest and title that he told Neave, the defendant’s agent, at the time the additional 
insurance was applied for, that the land on which the store building stood was 
owned by his ward, but that the ward had promised to deed the land to him when he 
became of age. He did not tell him that the written agreement gave him the right 
to remove the building, but both the plaintiff and his wife testified that they told 
Neave they had “writings” for the land, which “writings” he did not ask to see, and 
that Neave told them that if it was the plaintiff’s building, the defendant company 
could insure it. If the jury believed this testimony, and it was not contradicted by 
either the agent, who did not testify at all, or by the ward, they were certainly justi- 
fied in finding that the plaintiff did not misrepresent his interest in the building, 
and did not fail to fully and truthfully disclose his title and ownership. The ward’s 
agreement to convey the land was clearly not binding on him, and if he repudiated it, 
the only remedy of the plaintiff would be the right to remove the building, and this 
right would not be based on any contract to remove, which could with equal facility 
be repudiated, but on the legal theory that the law would not permit an infant to 
repudiate his contract to convey land, and at the same time retain improvements 
placed on the land in reliance upon his agreement to convey. 

It seems to be established that one who has built on the land of another, with that 
other’s permission, has an insurable interest in the improvements thus built. Fletcher 
v. Commonwealth Ins. Co., 18 Pick. (Mass.) 419; Fireman’s Fund Ins. Co. v. Gate- 
wood, 10 Ky. Law Rep. 117; Southern Ins. & Trust Co. v. Lewis & Brothers, 42 Ga. 
587; Hope Mutual Ins. Co. v. Brolaskey, 35 Pa. 282; Allen v. Sun Mutual Ins. Co., 
36 La. Ann. 767, 38 L. R. A. (N. S.) 429, note; Joyce on Insurance, vol 2, par. 961a; 
26 C. J. 182. And it is also established that knowledge by an insurance company of 
the condition of the title to the property insured or other matters material to the risk 
at the time the policy was issued will prevent the company from later questioning the 
title or such other matters, provided the assured has some insurable interest. Auto- 
mobile Ins. Co. v. Wilson, 114 Md. 249, 254, 124 A. 876; Dulany v. Fid. & Cas. Co., 
106 Md. 17, 34, 66 A. 614; Mallette v. British Assur. Co., 91 Md. 484, 46 A. 1005; 
Hartford Fire Ins. Co. v. Keating, 86 Md. 130-146, 38 A. 29, 63 Am. St. Rep. 499; 
Planters’ Mutual Ins. Co. v. Deford, 38 Md. 382-402; British, etc., Ins. Co. v. Cum- 
mings, 113 Md. 350, 76 A. 571; 26 C. J. 36 (par. 22); 14 R. C. L. 1166 (par. 346). 
And knowledge of matters affecting the risk or conditions of the policy acquired by 
the agent in soliciting the insurance is the knowledge of the company. 14 R. C. L. 
1159; Ann. Cas. 1913A, 850; and cases cited supra. 
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These authorities seem to clearly establish the insurability of the plaintiff’s interest 
in the store building, and, in our opinion, the question of whether or not he fully and 
truthfully disclosed that interest and the condition of the title to the defendant, as 
required by sections 34 and 35 of the policy and application, was, under the evidence 
in this case, properly submitted to the jury. Nor could the case properly be taken 
from the jury simply because the application contained the statement that the “title 
to the real estate is in applicant.” The question of whether or not the plaintiff had 
knowledge that the word “applicant” was inserted was clearly a jury question, and 1f 
the agent Neave inserted it, without the knowledge of the plaintiff, then the plaintiff 
would not be bound thereby. 14 R. C. L. 1174 (par. 351). 

[10] The defendant also claims that the case should have been taken from the jury 
because of evidence that shortly after becoming 21 the ward, because of dis- 
satisfaction with the plaintiff’s accounts as his guardian, repudiated his agreements 
and it is contended that this repudiation worked a change in the title and interest of 
the plaintiff, which change he failed to report to the defendant. Without stopping 
to examine the legal effect of this alleged repudiation, it is sufficient to say that the 
testimony regarding its having been made was confused and conflicting, and hence 
the submission of this question to the jury was proper. 

In accordance with the views heretofore expressed, we find no error in the court’s 
refusal to grant defendant’s first prayer. 

[11] The eighth exception was taken to the refusal of the court to grant the 
second prayer of the defendant. Part of this prayer as it is printed in the record is 
unintelligib'e, and there is no evidence in the record to support certain other parts 
of it, so that the refusal to grant it was clearly proper. : 

[12] The fifth and sixth exceptions were taken to the granting of the plaintiff’s 
first, second, and third prayers. The chief objections to the first and third prayers 
have been disposed of in the discussion of the refusal of the court to grant the de- 
fendant’s first prayer, and we deem it sufficient to say that we find no reversible error 
in the granting of either of these two prayers. The plaintiff’s third prayer, as 
printed in the record, requires the jury to find that the plaintiff furnished “duplicate 
bills of all purchases made by the plaintiff under the circumstances of this case,” 
instead of stating that he should have furnished them “as far as it was possible for 
him to do under the circumstances of this case”; but the latter statement was contained 
in the plaintiff’s first prayer, and if any error was committed in not so stating the 
duty of the plaintiff in his third prayer, the error was certainly not prejudicial to 
the defendant. 

[13-16] The plaintiff’s second prayer was as follows: 

“The plaintiff prays the court to instruct the jury that if they find for the plaintiff 
as set forth in the plaintiff’s first prayer, then in estimating the damages, they may 
allow the plaintiff the actual value as established by the evidence of all the property 
proven by the plaintiff to have been destroyed at the time of the fire, not to exceed 
twenty-four hundred dollars ($2,400), with interest in their discretion from the 15th 
day of March, 1924.” 

This prayer was, we think, defective because it failed to limit the plaintiff’s 
recovery to $900 on the store building and to $1,500 on the merchandise, as provided 
in the policy. This particular objection to this prayer was not made below, but it 
was urged in this court, and the defect would require a reversal unless the defendant 
is prevented from taking advantage of it. By the first part of the defendant’s eleventh 
prayer, which was granted, the jury was instructed that if they found for the plain- 
tiff, “their verdict should be for a sum equal to the cash value at the time of the 
fire of the property of plaintiff destroyed by fire. By property is meant the interest 
which the insured had in the things destroyed at the time of the fire.” This prayer 
contains the same defect that is found in the plaintiff’s second prayer, and as the 
defendant asked and received this instruction, we do not think it can now complain 
ibout it. Ifa party to a suit asks the trial court to grant a prayer, and the request 
is granted, the party cannot, on appeal, contend that the prayer is erroneous. On 
he plainest principles of justice a party is bound by an instruction which it has 
itself offered and induced the court to grant, and, as the defendant’s eleventh prayer, 
n so far as the objection under discussion is concerned, is similar to the plaintiff’s 
econd prayer, it cannot now object to the granting of either prayer. We accord- 
ngly find no ground for reversal in the granting of the plaintiff’s second prayer. 

[17] The first exception was taken to the action of the lower court in permitting 
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the plaintiff to answer the question: “Was the store building erected by you your sole 
and separate property without any incumbrances?” We think the plaintiff could, if 
he knew, state whether or not there were any incumbrances on the building; but the 
answer to the other part of the question would seem to involve the giving of a legal 
opinion. However, the plaintiff had already testified to the facts material to his title 
to the property, and his statement that it was his sole and separate property, even if 
erroneously admitted, was not particularly prejudicial, and does not justify a reversal. 

[18] The fourth exception was abandoned at the argument before this court, and 
so requires no further consideration. The second exception concerned testimony of 
the plaintiff's wife as to the value of the merchandise destroyed, as shown by the 
inventory taken a month before the fire, and the third exception was based on the 
lower court’s refusal to strike out all testimony regarding the inventory after the 
wife testified that some of the prices used in the inventory were taken from catalogues 
of two wholesale houses. We have carefully considered these exceptions, and we 
think that, under the circumstances of this case, no error was committed by the trial 
court in its rulings on them. For the reasons heretofore given, the judgment will be 
affirmed. 

Judgment affirmed, with costs to the appellee. 


MICHELSON v. FRANKLIN FIRE INS. CO. OF PHILADELPHIA. 
(Supreme Judicial Court of Massachusetts. Suffolk. May 25, 1925.) 
147 Northeastern Reporter -851. 
1. INSURANCE—DELIVERY OF FIRE INSURANCE POLICIES TO BRO- 

KER HELD DELIVERY TO AGENT OF INSURED. 

In view of G. L., c. 175, §§ 162, 169, where policies of fire insurance were 
delivered by insurer’s agent to a broker, who owed duty to both insured and insurer, 
and it was not intended that policies be operative only when delivered to insured 
on payment by him of premium, delivery of policies to broker held delivery to 
agent of insured. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 


2. INSURANCE—PROVISION THAT FIRE POLICIES SHALL NOT AT- 
TACH UNTIL PAYMENT OF PREMIUM CANNOT BE IMPLIED. 
In the absence of express provision that fire policies should not be in force 
until payment of premiums, such provision cannot be implied. 


(For other cases, see Insurance, Dec. Dig. § 137[1].) 


3, INSURANCE—FIRE INSURANCE POLICY CANCELED WITHOUT 
CONSENT OF INSURED ONLY BY OBSERVING POLICY PRO- 
VISIONS. 

Where insurer reserved the right in fire insurance policy, after written notice and 
tendering return of portion of premium, to cancel policy, only method by which 
insurer could cancel it as of right without consent of insured was by observing policy 
provisions. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

4. INSURANCE—AGENT TO PROCURE INSURANCE NOT IPSO FACTO 
AUTHORIZED TO EFFECT CANCELLATION OF POLICY. 

An agent to procure insurance is not, from that engagement alone, authorized to 
effect a cancellation of the policy. 

(For other cases, see Insurance, Dec. Dig. § 238[2].) 


5. INSURANCE—WHETHER INSURED CLOTHED BROKER WITH AU- 
THORITY AS AGENT TO WAIVE POLICY REQUIREMENT FOR 10 
DAYS’ NOTICE OF CANCELLATION, AND EMPOWERED HIM TO 
RETURN POLICIES WITHOUT NOTICE, HELD FOR JURY. : 
Where policies of fire insurance were delivered to broker as agent of insured, in 

action on policies, whether insured, who had paid no part of premium and had told 

broker he was unable to pay, had clothed broker with authority as agent to waive 
policy requirement for 10 days’ notice of cancellation by insurer, and empowered 
him to return them for cancellation without notice, held under evidence for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[2].) 
Report from Superior Court, Suffolk County; W. P. Hall, Judge. 
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Action by Julius Michelson against the Franklin Fire Insurance Company of 
Philadelphia, to recover on two policies of fire insurance. Defendant’s motion for 
directed verdict was denied, verdict was directed for plaintiff, and case reported. 
New trial granted. 

Charles L. Favinger, of Boston, for plaintiff. 

Walter L. Came, of Boston, for defendant. 

Rucc, C. J. This is an action of contract to recover on two policies of fire in- 
surance. It appears to have been undisputed that the local agents of the defendant in 
November, 1921, delivered the two policies in the usual Massachusetts standard form 
to one Compton, an insurance broker who had applied for them at the request of the 
plaintiff. The defendant’s agents rendered bills for the premiums to Compton for the 
first time in December, 1921. Compton did not deliver the policies to the plaintiff 
because he had theretofore had difficulty in collecting premiums from the plaintiff im 
time to pay the companies. Compton made demands upon the plaintiff for the pre- 
miums and sent him bill for same on February 26, 1922. The property covered by 
the policies was injured by fire on March 25, 1922. On the next day the plaintiff 
paid Compton the premium and the latter gave the plaintiff a receipt. Thereafter the 
plaintiff told Compton of the fire. In the very last of February or in March before 
the 9th, Compton returned the policies to the agents of the defendant and they were 
canceled as of their date and the charge for premiums was canceled. Each policy. 
bore a stamp purporting to show cancellation on March 9, 1922. 

There was evidence, which was contradicted, tending to show that Compton, be- 
tween February 26, and March 9, said to the plaintiff that, if he did not pay for the 
policies, they would have to be returned and that the plaintiff said he was unable to 
pay for the policies; that Compton received the payment of the premium understand- 
ing that it was for new insurance, but at the same interview, on being notified of the 
fire, he offered to return the premium to the plaintiff, who refused to accept it. 

Each policy contained these provisions: 

“This policy may be canceled at any time at the request of the insured, who shall 
thereupon be entitled to a return of the portion of the above premium remaining, after 
deducting the customary monthly short rates for the time this policy has been in 
force. The company also reserves the right, after giving written notice to the insured 
and to any mortgagee to whom this policy is made payable, and tendering to the 
insured a ratable proportion of the premium, to cancel this policy as to all risks 
subsequent to the expiration of ten days from such notice, and no mortgagee shall 
then have the right to recover-as to such risks. * * * If the premium on this policy 
has not been paid to the company or its agent or to the duly licensed insurance broker 
through whom the contract of insurance was negotiated, this policy may be canceled 
by the company in the manner herein provided without tendering to the assured any 
part of the premium.” 

No oral or-written notice was given to the plaintiff under the terms of the policy 
of intention to cancel the policies or of the fact that they had been canceled. 

Compton was an insurance broker. G. L. c. 175, § 162. The kind of work per- 
formed by him, as shown on this record, indicates that he was acting as a kind of 
middleman between the insured and the agents of the insurer. Arff v. Star Fire Ins. 
Co., 125 N. Y. 63, 25 N. E. 1073, 10 L. R. A. 609, 21 Am. St. Rep. 721; Northrup v. 
Piza, 43 App. Div. 284, 289, 60 N. Y. S. 363, affirmed, 167 N. Y. 578, 60 N. E. 1117. 
He appears to have been acting as agent for the plaintiff in undertaking to procure 
the particular insurance. There is no evidence tending to show that he was the gen- 
eral agent to place and manage insurance for the plaintiff. His agency for the plaintiff 
extended no further than the specific insurance in question. Commonwealth Mutual 
Fire Ins. Co. v. Fairbank Canning Co., 173 Mass. 161, 164, 53 N. E. 373; Sheridan 
v. Massachusetts Fire & Marine Ins. Co., 233 Mass. 479, 124 N. E. 249; Stilwell v. 
Mutual Life Ins. Co., 72 N. Y. 385, 391. Being a broker, he was by G L. c. 175, 
§ 169, agent of the defendant for the purpose of receiving the premiums on the 
policies. He therefore occupied a dual relation, owing a duty to both parties. 

[1, 2] The fact that for some purposes Compton was the agent of the plaintiff as 
well as agent for the defendant for the collection of the premium distinguishes this 
case from Hoyt v. Mutual Benefit Life Ins. Co., 98 Mass. 539; Markey v. Mutual 
Benefit Life Ins. Co., 118 Mass. 178, 193; Myers v. Liverpool & London & Globe 
Ins. Co., 121 Mass. 338; Wainer v. Milford Mutual Fire Ins. Co., 153 Mass. 335, 26 
N. E. 877, 11 L. R. A. 598; and Cunningham v Connecticut Fire Ins Co., 200 Mass. 
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333, 337, 86 N. E. 787. It is not a necessary inference from the evidence that the 
parties intended that the policies should be operative only when delivered to the 
insured upon payment by him of the premium. ‘The policies were delivered to 
Compton in November and remained in his possession until late in February, a period 
of about three months. They were delivered on his credit and bill therefor was 
not sent him until December, 1921. Compton did not deliver the policies at once to 
the plaintiff in order to protect Compton’s primary liability to the defendant for the 
premium; it was not to protect the defendant. We are not dealing here with a case 
where the delivery to the broker or agent of the plaintiff was immediately revoked, as 
in Kooistra v. Rockford Ins. Co., 122 Mich. 626, 81 N. W. 568. It seems manifest 
that, if the fire had occurred .late in November, the policies had attached and the 
plaintiff could have recovered. The delivery to Compton was in these circumstances 
a delivery to the agent of the plaintiff. There was no express provision that the 
policies should not attach until paid for. None can be implied from the facts shown. 

[3] The only way in which the defendant could cancel the policies as of right 
without the consent of the plaintiff, after they had once attached, was by observing 
the provisions of the policies in that regard. Confessedly that was not done. Hence 
it could not rightly have been ruled as matter of law that the plaintiff could not recover. 

[4] An agent to procure insurance is not from that engagement alone authorized 
to effect a cancellation of the policy. Grace v. American Central Ins. Co., 109 U. S. 
278, 282, 3 S. Ct. 207, 27 L. Ed. 932; Adams v. Manufacturers’ & Builders’ Fire Ins. 
Co. (C. C.) 17 F. 630; Hermann v. Niagara Fire Ins. Co., 100 N. Y. 411, 415, 3 N. E. 
341, 53 Am. Rep. 197; Johnson v. North British & Mercantile Ins. Co., 66 Ohio St. 6, 
16, 63 N. E. 610. 

[5] Compton testified in substance that, not having the money to advance, he asked 
Michelson if Michelson could pay him on these policies then and Michelson said he 
could not, that he was “broke.” Whereupon Compton told him, “Well, the company 
is calling for the money or the policies and I must deliver either one or the other.” 
He testified that he had undoubtedly sent bills to Michelson for the premiums on these 
policies shortly after he (Compton) had received them. He had also seen Michelson 
in person for the purpose of collecting the money, but he could never get the money; 
and this particular conversation took place just before the cancellation. “It was the 
last call” and some time after the bill of February 26. In this conversation, he told 
Michelson that he must either have the money or he (Compton) would have to return 
the policies. He told him that the companies were demanding that the policies be 
returned or paid for and all Michelson said was, “I can’t pay you now, I am broke.” 
Whereupon Compton said that he could not pay for them; that he was pretty low in 
money himself and that he must return the policies and that was the end of the 
conversation. Compton returned the policies in person to the agents of the defendant 
some time prior to the date of cancellation on the policies, March 9, 1922. He 
returned them for the purpose of being canceled. This testimony was contradicted 
by the plaintiff; but the jury might have believed it. If it was the truth, tt was suf- 
ficient to support a finding that the plaintiff clothed Compton with authority as his 
agent to waive the requirement of the policies for ten days’ written notice to the 
insured of cancellation, and empowered him, in view of the fact that he had paid 
nothing for the policies and had had the benefit of them for some time to return the 
policies for cancellation without notice. Whether this was so was a question of fact 
to be determined by the jury under appropriate instructions. It was error to rule 
as matter of law that the plaintiff was entitled to recover on the policies. 

New trial granted. . 


BOSTON & M. R. R. v. HARTFORD FIRE INS. CO. 
(Supreme Judicial Court of Massachusetts. Middlesex. May 23, 1925.) 
147 Northeastern Reporter, 904. 


1. INSURANCE—ACT CONFERRING ON RAILROAD BENEFIT OF IN- 
SURANCE ON PROPERTY DESTROYED BY FIRES SO CONSTRUED 
AS NOT TO BE REPUGNANT TO POLICY, REQUIRING ASSIGN- 
MENT TO INSURER ON PAYMENT OF AMOUNT DUE. 

G. L. c. 160, § 234, conferring rights on railroads to benefits of insurance effected 
on property destroyed by fire, should be so construed as not to be repugnant to 
standard policy provision authorized by G. L. c. 175, § 99, that, on payment of 
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amount due as insurance, insured shall assign policy to insurer, and to confer suh- 
stantial rights. 


(For other cases, see Insurance, Dec. Dig. § 580[1].) 


4. INSURANCE—FACT THAT INSURER TENDERED INSURED AMOUN™ 
DUE ON POLICY ON CONDITION OF ASSIGNMENT OF POLICY 
BY INSURED HELD NOT DEFENSE IN SUIT BY RAILROAD ON 
ASSIGNED POLICY. 

In suit under G. L. c. 160, § 234, by railroad against insurer to recover on 
assigned policy, fact that insurer tendered insured amount due under policy on con- 
dition of assignment of policy to insurer held unavailable as a defense. 

(For other cases, see Insurance, Dec. Dig. § 615.) 


5. INSURANCE—WHEN RAILROAD LIABLE FOR FIRE COMMUNI- 
CATED BY ITS ENGINES, INSURER HAS NO RIGHT TO SUBRO- 
GATION TO RIGHTS OF INSURED. 

In case railroad is held liable for fires communicated by its engines, insurer 
has no right to subrogation, in equity or under terms of standard policy to rights of 
insured; such right having been taken away by G. L. c. 160, § 234. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 


6. INSURANCE—CONTRACT OF INSURANCE HELD SUBJECT BY IM- 
PLICATION TO STATUTE GIVING RAILROAD BENEFIT OF IN- 
SURANCE ON PROPERTY DESTROYED BY FIRES. 

Standard form of fire insurance policy held to have been made subject by im- 
plication to terms of G. L. c. 160, § 234, providing that, when railroad is held for 
destruction of property by fires, it shall be entitled to benefit of insurance effected 
by owner. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


7. INSURANCE—INSURER CANNOT COMPLAIN OF STATUTES GOV- 
ERNING ITS CONTRACT AT TIME IT WAS MADE. 
As business of insurance is subject to legislative regulation, insurer cannot com- 
plain of valid statutes in existence and governing its contract at time it was made. 


(For other cases, see Insurance, Dec. Dig. § 152[3].) 

8. INSURANCE—RAILROAD’S RIGHT OF ACTION AGAINST INSURER 
UNDER STATUTE BECOMES FIXED, SUBJECT ONLY TO ORDI- 
NARY DEFENSES OPEN BETWEEN INSURED AND INSURER. 
When railroad has been held liable under G. L. c. 160, § 234, for fires, its right 

of action against insurer becomes fixed, subject only to ordinary defenses open 

between insured and insurer. 
(For other cases, see Insurance, Dec. Dig. §611.) 


Report from Superior Court, Middlesex County; F. J. Macleod, Judge. 

Action of contract by the Boston & Maine Railroad against the Hartford Fire 
Insurance Company to recover on a policy of fire insurance assigned to plaintiff. 
On report. Judgment for plaintiff. 

J. M. O’Donoghue, of Lowell, for plaintiff. 

W. L. Came, of Boston, for defendant. 

Rucc, C. J. This is an action of contract on a Massachusetts statutory standard 
form of -policy of insurance issued by the defendant to one Taylor and by him 
assigned to the plaintiff. The property of Taylor, while covered by the insurance, 
was destroyed by fire communicated, as he contendéd, by a locomotive engine of 
tne defendant, whereby he suffered damages in excess of the amount of the policy. 
Upon tender of proof of loss the defendant offered to pay to Taylor the full amount 
of the policy provided he, as “the insured,” would in accordance with a clause of 
the insurance policy (G. L. c. 175, § 99 [p. 1991]), “assign to it, to the extent of 
the amount so paid, all rights to recover satisfaction for the loss or damage from 
any person, town or other corporation, excepting other insurers.” Taylor refused 
to make such assignment and the defendant has paid him nothing. Thereafter, 
‘Taylor, in an action against the present plaintiff, recovered judgment for damages in 
excess of the amount of the insurance. At the trial of that action there was evi- 
dence tending to show that the fire was caused by negligence of section hands of 
the present plaintiff in setting and guarding grass fires, and also to show that it was 
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communicated by sparks from a locomotive engine of the present plaintiff. The 
jury made a special finding that the fire sprang from the latter cause. The present 
plaintiff paid to Taylor the amount of his judgment and he assigned to it the policy 
of insurance and all rights and causes of action thereunder. 

The plaintiff rests its cause of action on G. L. c. 160, § 234, which provides that, 
if a railroad corporation is “held liable in damages” for injuries to property “by 
fire communicated by its locomotive engines, * * * It shall be entitled to the benefit 
of any insurance effected upon such property by the owner thereof, less the cost 
of premium and expense of recovery. The money received as insurance shall be 
deducted from the damages, if recovered before they aré assessed; and if not so 
recovered, the policy of insurance shall be assigned to the corporation held liable 
ii damages, and it may maintain an action thereon.” The defendant rests its defense 
on the clause in the policy of insurance prescribed by statute and already quoted, 
to the effect that upon payment of the amount due as insurance the insured shall 
assign the policy to it, and contends that the insured is in no position to do that, 
since he has already assigned the policy to the plaintiff, and that hence the plaintiff 
cannot recover. 

[1] The defense rests upon the apparent conflict between the clause in the policy 
prescribed by the statute requiring assignment by the insured to the insurer when the 
latter pays the loss, on the one hand, and the statutory rights in the insurance 
given to any railroad corporation held liable in damages for fire communicated by 
its locomotive engines to property covered by insurance, on the other hand. That 
conflict is apparent rather than real. Both these provisions are found in the statutes. 
They ought to be so construed, if possible, as not to be repugnant the one to the 
other and to confer substantial rights. We are not dealing with separate and inde- 
pendent contracts, but with a body of statutory enactment designed to constitute a 
harmonious whole. 

[2] The liability of the railroad corporation for damages resulting from fire 
communicated by its locomotive engines is heavy and absolute. It does not depend 
in any degree upon negligence. Negligence as a ground of liability for damages 
resulting from such fire no longer exists in this Commonwealth, having been abro- 
gated by the statute. New England Box Co. v. New York Central & Hudson River 
Railroad, 210 Mass. 468, 469, 97 N. E. 140. The liability is statutory and not based 
upon the common law. It is a liability without fault. The railroad corporation 
is in effect an insurer against damages arising from that source but without the 
possibility of recouping itself by premiums. The General Court, in enacting the 
statute giving to the railroad corporation rights against the insurance company, may 
have thought that it was just and equitable, where the liability of the railroad cor- 
poration had become. fixed to respond in damages on such an onerous obligation 
without fault on its own part, for the insurance company to pay to it, if not to 
the insured, the amount of loss within the limits of the policy. The insurance com- 
pany otherwise would be free from liability for a loss against which it had insured 
on full payment of premiums. 

The clause in the statutory form of policy requiring that the insured shall 
assign to the insurance company, upon payment by it of the loss, his rights to recover 
satisfaction for the loss against the others specified, was in existence long before 
the first statute was enacted giving to the railroad corporation rights against the 
insurance company. Compare Pub. Sts. c. 119, § 139, and St. 1895, c. 293. It must 
be presumed that the Legislature intended to accomplish something substantial by 
the enactment of the later statute. It must be presumed also in this connection that 
the Legislature was aware of the terms of the standard form of insurance policy, 
including the clause on which the defendant now relies. If the construction of that 
statute for which the defendant contends is sound, the railroad corporation could 
never put itself in a position to secure the benefits of the statute in those instances 
where the insured insists upon collecting his full damages from the railroad cor- 
poration or where for any reason the insurer does not pay the loss under the policy 
before the trial of the action against the railroad corporation to recover damages 
from it. Where the loss by fire is less than the amount of the policy, naturally the 
insured will collect from the insurance company. The clause of the policy as to 
assignment by the insured would then operate. But where the loss exceeds the 
policy, circumstances might make it wise for the insured to bring his action in the 
first instance against the railroad corporation and not to complicate that action by 
acceptance of the amount due on the policy. 
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[3] The words of the statute, G. L. c. 160, § 234, make plain the purpose of 
the Legislature that the railroad corporation shall get the benefit of the insurance 
in one or the other of two ways, either (1) in case the insurance has been paid to 
the insured before the trial of the action against the railroad, by deducting the 
amount so paid from the damages otherwise recoverable against it, or (2) in case 
the insurance has not been paid, by giving to the railroad corporation an assignment 
of the policy and permitting action to be brought by it on the policy. The contention 
of the defendant makes the second branch of’ the statute of no force or effect. 
On its theory damages can never be collected of it on the policy unless the insured 
assigns to it the policy. That cannot be done if the insured already has assigned 
the policy to the railroad corporation. That is to say, there can never be recovery 
by the railroad corporation from the insurance company under the policy. Such 
a result ought not to be imputed to the Legislature in enacting a statute unless no 
other result can be reached reasonably. Ordinarily the party subrogated has and 
acquires no greater rights than those of the party for whom: he is substituted. 
Jackson Co. v. Boylston Ins. Co., 139 Mass. 508, 512, 2 N. E. 103, 52 Am. Rep. 728. 
This case does not involve the doctrine of equitable subrogation, but the interpreta- 
tion of a statute bearing only a kind of similarity to that doctrine. 

[4] The circumstance that in the case at bar the defendant tendered to Taylor 
the amount due on the policy upon condition of assignment of it by him to the 
iasurer is not in terms provided for in the statute. It does not avail the defendant. 
The statutory words apply equally to such a state of facts as to a state of facts 
where for any other reason the insurer does not pay the amount due on the policy 
before the trial of the action against the railroad corporation. 

The insertion of the clause upon which the defendant relies in the standard form 
of policy, thus making it a part of its contract of insurance, gives it no sanctity 
superior to rights established under the statute, which are part of a heavy responsi- 
Lility imposed upon the railroad corporation by the legislative department of govern- 
ment. 

[5] In case a railroad corporation is held liable in damages for injuries to 
property by fire communicated by its locomotive engines, the insurance company has 
no right to subrogation either in equity or under the terms of the standard policy 
to the rights of the insured. That was taken away by St. 1895, c. 293, now in G. L. 
c« 160, § 234, as has been hitherto decided. Lyons v. Boston & Lowell Railroad, 
*81 Mass. 551, 64 N. E. 404; New England Box Co. v. New York Central & Hudson 
River Railroad, 210 Mass. 465, 470, 97 N. E. 140. 

[6,7] The contract of insurance was made subject by implication to the terms 
of G. L. c. 160, § 234, as well as to all other valid provisions of law. The business 
c{ insurance is subject to a large measure of legislative regulation. The insurance 
company can make no complaint of valid statutes in existence and governing its 
contract at the time it was made. Lorando v. Gethro, 228 Mass. 181, 117 N. E. 185, 
1 A. L. R. 1374; National Union Fire Ins. Co. v. Wanberg, 260 U. S. 71, 43 S. Ct. 
32, 67 L. Ed. 136. 

The conclusion from all these considerations is that the statute conferring rights 
upon the railroad corporation, G. L. c. 160, § 234, is operative even though the rail- 
1cad corporation is not in a position to comply with the clause in the statutory form 
of policy requiring assignment by the insured to the insurer of rights therein described 
and that that clause in the policy is subject to the implied exception wrought by 
Section 234 and is not effective when the facts arise set forth in that section. The 
right of the insurer to the assignment from the insured required by the policy does 
not exist on those facts. 

[8] The defendant has pleaded by way of defense that the fire which caused 
the damage to Taylor was caused by the negligence of the section men of the defen- 
dant in setting and guarding grass fires. The statutory right of the plaintiff to 
1ecover on the policy of insurance in the circumstances here disclosed is not subject 
1» that defense. The right of the plaintiff springs into being when it has been held 
liable in damages to a person whose buildings or other propetry have been injured 
by fire communicated by its locomotive engines. As between the plaintiff and 
laylor that matter was settled by the finding of the jury to the effect that Taylor’s 
property was so injured. The defendant was notified of the bringing of the action by 
laylor against the present plaintiff before it was referred to the auditor, but was not 
« party thereto and did not participate in the trial of that case. That is all that 
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the record shows upon this aspect of the case. That. is not a binding notice to the 
msurance company to come in as a party and undertake the prosecution or defense 
of that cause. Consolidated Hand Method Lasting Machine Co. v. Bradley, 171 Mass. 
127, 50 N. E. 464, 68 Am. St. Rep. 409; New York Central Railroad v. Wm. Culkeen 
& Sons Co., 249 Mass. 71, 77, 144 N. E. 96. Nevertheless, the defendant had actual 
notice of that action. It did not seek to intervene in that action to protect its rights. 
The effect of an application of such intervention and refusal by the court to allow 
it is not presented on this record, and no intimation is made on that point. The 
statute is absolute in its terms. There is no requirement that the insurance company 
te a party to such litigation. When the railroad corporation has been held liable 
for the statutory cause, its right of action against the insurance company becomes 
fixed, subject only to such ordinary defenses as would be open between the insured 
and the insurer. The record of the judgment in the action of Taylor against the 
reilroad corporation, together with the special answer of the jury, established in 
this respect the right of the plaintiff and the liability of the defendant. The case on 
this point is governed in principle by Lorando v.. Gethro, 228 Mass. 181, 117 N. E. 
185, 1 A. L. R. 1347. Merchants’ Mutual Automobile Liability Ins. Co. v. Smart 
(decided March 2, 1925), 267 U. S. ——, 45 S. Ct. ——, 69 L. Ed. ——; New York 
Life Ins. Co. v. Hardison, 199 Mass. 190, "85 N. E. 410, 127 Am. St. Rep. "478. 

[9] The defendant cannot rely as a defense in this case on the issue that the 
cause of the fire was different from that found by the jury. The original litigation 
settled that under the terms of G.-L. c. 160, § 234, for the purpose of the present 
action. The principle of Old Dominion Copper Mining & Smelting Co. v. Bigelow, 
203 Mass. 159, 205, 89 N. E. 193,40 L. R. A. (N. S.) 314, is inapplicable to the 
facts here disclosed and the statutory liability here established. 

It follows that the rulings were right. In accordance with the terms of the 


report judgment is to be entered for the plaintiff for the sum of $2,500 with interest 
from the date of the writ. 


So ordered. 


LIVERPOOL & LONDON & GLOBE INS. CO. v. CABLER. (No. 203.) 


(Court of Civil Appeals of Texas. Waco. April 2, 1925.) 
271 Southwestern Reporter 441 
6. INSURANCE—AGENT’S AGREEMENT TO RENEW POLICY CON- 

TRARY TO INSTRUCTIONS NOT BINDING. 

Agent’s agreement to renew policy was not binding on insurance company, where 
he had been instructed not to write insurance on property such as that involved, with- 
out approval of home office, and, as found by jury he had no apparent authority to 
make contract to renew policy. 

(For other cases, see Insurance, Dec. Dig. § 145[2].) 

7. INSURANCE—AGENT’S AGREEMENT TO RENEW IN SOME GOOD 

COMPANY NOT BINDING ON ANY COMPANY. 

Agreement by insurance agent representing several companies to renew a policy 
was not binding on any company, where it was the understanding that he might issue 
new policy in any good company, and no company had ever been designated. 

(For other cases, see Insurance, Dec. Dig. § 145[2].) 


Error from District Court, Bosque County; Irwin T. Ward, Judge. 

Action by C. D. Cabler against the Liverpool & London & Globe Insurance 
Coaaine Judgment for plaintiff, and defendant brings error. Reversed and ren- . 
ered. 

Locke & Locke and Ralph Randolph, all of Dallas, for plaintiff in error. 

J. P. Word and H. J. Cureton, = of ee for defendant in error. 

tatem 

StanrorD, J. On January 26, 1919, the ciikmath & London & Globe Insurance 
Company, hereinafter referred to as the insurance company, through Roy Bounds, its 
local agent at Meridian, Tex., issued an insurance policy to L. F. Hightower, cover- 
ing his farmhouse, situated about 2 miles from Meridian, in the sum of $1,200, and 
$800 on his household goods and grain, for a period of 3 years; said policy expiring 
January 26, 1922. On June 2, 1921, Hightower sold said property to R. L. King, and 
said insurance policy was a transferred to King, and on October 1, 1921, R. L. 
King sold said property to C. D. Cabler, and said policy was duly transferred to 
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Cabler; both of said transfers being made by John A. Cochran as agent of the insur- 
ance company, the said Cochran having been duly appointed as such local agent in 
place of Roy Bounds on April 1, 1919. There was a total destruction of the property 
by fire on March 27, 1922. This suit was filed by C. D. Cabler on August 13, 1923, 
and recovery sought upon an alleged oral agreement made by John A. Cochran, as 
agent for the insurance company, with him, about 10 days before said policy expired, 
to the effect that the said Cochran, as such agent, would renew said policy, increas- 
ing the amount of same from $2,000 to $2,750. 

The trial court submitted the case to the jury on special issues, which issues and 
the answers of the jury thereto are as follows: 

“No. 1: Did C. D. Cabler have an agreement and understanding with John A. 
Cochran that he (John A. Cochran) would renew policy, issued to L. F. Hightower 
and transferred to said Cabler, for C. D. Cabler? Answer: Yes. 

“No. 2: Did John A. Cochran have apparent authority as agent for the defendant 
insurance company to make such agreement, if you find any was made? Answer: No. 

“No. 3: Did the plaintiff, C. D. Cabler, rely upon the statements of John A. 
Cochran, if any was made, that said insurance policy would be renewed? Answer: No. 

“No. 4: If you have answered No. 1 in the affirmative, then please state whether 
it was the understanding and agreement between C. D. Cabler and J. A. Cochran 
that said Cochran might issue the proposed policy in any good company which he, 
the said J. A. Cochran, represented? Answer: Yes. 

“No. 5: Had J. A. Cochran prior to February 11, 1922, received instruction from 
the defendant insurance company not to write or agree to write any contract of in- 
surance on farm property similar to plaintiff’s, without first obtaining a written 
application from the insured and forwarding the same to the company’s home office 
for approval or rejection? Answer: Yes.” 

On the above findings, the court entered judgment for said C. D. Cabler. 

Opinion, 

[1-3] Plaintiff in error presents two assignments, assigning error on the part of 
the trial court in rendering judgment for the plaintiff and in refusing to render judg- 
ment for defendant. It is the contention of defendant in error that the answer of the 
jury to the first special issue required the rendition of judgment for him, and that 
the other issues were not raised by any evidence, and that the supposed issuable facts 
therein submitted were indisputably established by the evidence in favor of the 
defendant in error, and so the findings to said other issues were properly disregarded 
by the court in the rendition of judgment. It seems to be the well-settled rule of law 
in this state that, where the trial court has decided that the evidence in a case raises 
certain material issues of fact, and submits such issues of fact in the form of special 
issues to the jury for their determination, and the jury have returned their findings, 
the court, in rendering judgment, may disregard any immaterial finding; but the court 
cannot disregard any findings that are material, on the ground that there is no evi- 
dence raising such issue, or that such issue is not supported by the evidence, or that 
the evidence indisputably establishes a fact contrary to the findings of the jury. The 
trial court must either render judgment on all of said material findings, or set aside 
all of said findings and grant a new trial. The trial court is not at liberty to set aside 
a part of said material findings and render judgment on the remaining ones, nor is 
he at liberty to disregard, on any ground, any material finding in rendering judgment, 
ind it is fundamental error for him to do so. Revised Statutes, arts. 1986, 1990; 
Waller v. Liles, 96 Tex. 21, 70 S. W. 17; Henne & Myer v. Moultrie, 97 Tex. 216, 
77 S. W. 607; Fant v. Sullivan (Tex. Civ. App.) 152 S. W. 515; Kendrick v. Polk 
(Tex. Civ. App.) 225 S. W. 826; Lemm v. Miller (Tex. Civ. App) 245 S. W. 90; 
First State Bank Ins. Co. v. Burwick (Tex. Civ. App.) 193 S. W. 165; Taylor v. 
Davis (Tex. Civ. App.) 234 S. W. 104. 

[4, 5] The leading case cited by appellee (American Surety Co. v. Hill County 
Tex. Civ. App.] 254 S. W. 241) does not hold differently from the cases cited above. 

n this last-mentioned case, and the other cases there cited, it is held that, where the 
trial court finds that a fact is established by indisputable evidence, it is not error for 
him to refuse to peremptorily instruct the jury to find said fact, and to proceed to find 
1id fact himself and base his judgment thereon. We think the holding in the Ameri- 
‘an Surety Co. v. Hill County Case (Tex. Civ. App.) 254 S. W. 241, and cases there 
ited, is correct on the question there involved, for it is in harmony with the provi- 
ions of article 1971 of the Revised Statutes. But this presents quite a different 
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question from one where the court invokes a finding of the jury on a supposed issue 
of fact, and then undertakes to ignore such finding in rendering judgment. In this 
case neither side made any objection to the special issues submitted. Neither side 
made any objections to the findings of the jury. Both sides asked and claimed the 
right to a judgment on such findings. The above being true, and there being no 
assignment questioning the sufficiency of the evidence to support said findings, such 
findings are conclusive on the parties to this cause and also on this court, and the only 
question for us to determine is, Who is entitled to judgment on said established facts? 

{6] In answer to the first issue the jury found that the assured did have an 
agreement with John A. Cochran to renew the policy in question. In answer to the 
fifth issue, the jury found that, prior to February 11, 1922, the date said agreement 
to renew was made, John A. Cochran had been instructed not to insure farm property 
without first taking a written application and submitting it to the company’s home 
office for approval. Under the admitted facts and the theory on which the case was 
tried, this last finding established the fact that Cochran, as agent for the insurance 
company, had no actual authority to make the agreement to renew. The answer to the 
second special issue established the fact that Cochran had no apparent authority as 
agent for said insurance company to make said agreement to renew. So, if we construe 
the answer to the first special issue to mean that Cochran, as agent of plaintiff in 
error, did make the agreement to renew, as the answers to the fifth and second 
special issues establish that he, as such agent, had neither actual nor apparent authority 
to make such agreement, such agreement, if made by him on behalf of plaintiff in 
error, was in no way binding and could not authorize a judgment against plaintiff in 
error. McLeary v. Oriental Ins. Co. (Tex. Civ. Avp.) 32 S. W. 583; Northwestern 
Nat. Ins. Co. v. Mize (Tex. Civ. Apo.) 34 S. W. 670; Quinland v. Provident Wash- 
ington Ins. Co., 133 N. Y. 356, 31 N. E. 31, 28 Am. St. Rep. 645; Westchester Fire 
Ins. Co. v. Wagner, 10 Tex. Civ. App. 398, 30 S. W. 959. 

Again the finding to the first issue is, in substance, that defendant in error did have 
the agreement with Cochran to renew said insurance. If this finding stood alone, the 
presumption might be that it was to be rewritten in the same company, but in answer 
to the fourth issue the jury found said agreement was, in effect, that Cochran might 
issue it in any good company he might represent. This being true, and Cochran repre- 
senting several companies, as shown by all the evidence, said agreement was in fact 
only an agreement between Cabler and Cochran that he (Cochran) would rewrite 
the insurance in some good company, to be selected, and, he never having designated 
any company, then no company was bound. Grimes v. Virginia Fire & Marine Ins. 
Co. (Tex. Civ. Anp.) 218 S. W. 810, and cases there cited. 

[7] All of the findings of the jury are material, and, taken together, they amount 
to a finding that defendant in error had an agreement with John A. Cochran to renew 
said insurance policy in some one of the commanies Cochran renresented, but that the 
said Cochran had no actual or apparent authority to make said agreement as agent 
for plaintiff in error, and that C. D. Cabler did not rely upon said agreement. As 
we view the verdict of the jury, under no view of the case did said findings authorize 
a judgment for defendant in error. As the special findings of the jury in this case 
stand before us unimpeached and approved by both sides, in that neither side objected 
to any of said special issues nor to the answers of the jury thereto, and both sides 
approved said findings by asking for judgment on said findings, and said findings not 
authorizing a judgment for defendant in error, it becomes our duty, however much 
it may be against our inclination, to reverse this cause ‘and render same. Article 
1626, Revised Statutes; Lemm et al. v. Miller et al. (Tex. Civ. App.) 245 S. W. 90; 
McWhorter v. Laney (Tex. Civ. App.) 220 S. W. 364; Buster v. Warren, 35 Tex. 
Civ. App. 644, 80 S. W. 1063. 

We sustain the assignments of error of plaintiff in error, and reverse and render 
judgment in its favor. 
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ST. PAUL FIRE & MARINE INS. CO. v. KITCHEN. (No. 643-4113.) 
(Commission of Appeals of Texas, Section A. May 6, 1925.) 
271 Southwestern Reporter 893 


1. INSURANCE—STANDARD FORM OF POLICY NOT A STATUTORY 
POLICY IN SENSE THAT TERMS PROVIDED BY DIRECT LEGIS- 
LATIVE ENACTMENT; POLICY FORMS PRESUMED BASED ON 
JUDICIAL CONSTRUCTION OF PROVISIONS. 


A Texas standard fire policy is not a statutory policy in sense that its terms are 
provided and prescribed by direct legislative enactment, but is policy to be prescribed 
by Insurance Commission in its capacity as an administrative body, and it will be 
presumed that Commission, in preparing forms for policy, did so in light of judicial 
construction that had already been given to different provisions of policy. 


(For other cases, see Insurance, Dec. Dig. § 133[1].) 


2. INSURANCE—OWNERSHIP CLAUSE IN STATUTORY FIRE POLICY 

MAY BE WAIVED BY INSURER. 

Contention that provision in statutory fire policy, that insured should be uncondi- 
tional and sole owner of property, cannot be waived by insurance company, held 
without merit, in view of provision in insurance act (Vernon’s Sayles’ Ann. Civ. St. 
1914, art. 4896), providing that, if insured issues policy without authority and policy- 
holder sustains loss, company is liable, notwithstanding it issued policy in violation 
of act. 

(For other cases, see Insurance, Dec. Dig. § 372.) 


3. INSURANCE—PROVISION AVOIDING in IF INSURED NOT 
UNCONDITIONAL OWNER, HELD WAIVE 
Where insurance agent at time of renewing eae ‘knew that insured was not 
owner of property, but nevertheless designated insured as owner, held, that there was 
a waiver of provisi ion avoiding policy unless insured - was unconditional and sole 
owner, estopping insurer from setting up such provision. 


(For other cases, see Insurance, Dec. Dig. § 389[2].) 


Error to Court of Civil Appeals of Seventh Supreme Judicial District. 

Action by H. W. Kitchen, guardian, against the St. Paul Fire & Marine Insurance 
Company. Judgment for plaintiff was affirmed by Court of Civil Appeals (256 S. W. 
940), and defendant brings error. Affirmed. 

E. G. Senter and Claude Westerfeld, both of Dallas, for plaintiff in error. 

Bonner, Storey & Storey, of Vernon, for defendant in error. 

CHAPMAN, J. In June, 1920, C. E. Foster purchased from one Kitchen, guardian, 
two certain lots situated in Odell, Wilbarger county, and on which were two business 
houses. Asa part of the consideration, Foster executed in favor of Kitchen, guardian, 
four vendor’s lien notes of $750 each. Foster conducted a mercantile business in one 
or both of the houses and a short time prior to February, 1921, he made to Sanger 
Bros. a general assignment of his assets for the benefit of his creditors, and in Feb- 
ruary, 1921, was declared a bankrupt, and M. E. Stevens of Wichita Falls was ap- 
pointed trustee in bankruptcy. Stevens testified that he did not take charge of the 
buildings above mentioned for the reason that upon investigation he determined that 
the incumbrance was more than the buildings were worth and that he disclaimed as 
to the buildings, but there is nothing in the record to show when this disclaimer was 
made by him. Prior to the date of the assignment made by Foster, one Ross, as 
agent of Kitchen, had taken out a policy with one Hart, agent of plaintiff in error 
Insurance Company, for the protection of Kitchen’s interest in the property. This 
policy was to expire March 9, 1921, and a few days prior thereto Hart, the agent of 
the Insurance Ccmpany, went to Ross, the agent of Kitchen, and informed him of the 
date of the expiration of the policy. It was agreed between Ross and Hart that a 
new policy should be issued upon the date of the expiration of the old policy, but it 
seems that neither of them knew who owned the property at that time. One Crane 

was occupying the building for mercantile purposes. It was agreed between Ross 

ind Hart that they would see Crane with reference to the ownership and together 

hey went to see him. Crane informed Ross and Hart that he had bought the building 

rom Sanger Bros., but had not received his deed, and suggested that when he received 

he deed he would pay to Ross the amount of the premium that Ross was to pay 

Hart for the new policy. Upon this information, Hart, as agent of the Insurance 
e 
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Company, wrote the new policy with Crane as owner and with a clause protecting the 
interest of Kitchen as it might appear. Crane never received a deed to the property, 
and was dead at the time of the trial, and it is not disclosed as to the kind of contract 
for the purchase of the property that he had with Sanger Bros. The record does 
not disclose that any other change was made in the title to or occupancy of the 
premises prior to the fire which occurred in December, 1921. Hart, the agent, testified 
that at the time he wrote the new policy he knew that Foster had made an assign- 
ment. While Crane occupied one of the two buildings located on the lots, he collected 
rents on the other building and during that time made some substantial improvements 
on the lots. Kitchen, as guardian, brought suit against the Insurance Company on 
the policy, and it clearly appeared in the trial that his interests amounted to more 
than the full amount of the policy. Judgment was rendered in favor of Kitchen 
on the ground that the agent had waived the sole ownership clause, and on appeal to 
the Court of Civil Appeals at Amarillo this judgment was affirmed. 256 S. W. 940. 
Plaintiff in error, for the first time in the Court of Civil Appeals, as an assignment 
of fundamental error, and here now, raises the proposition that the Insurance Com- 
pany could not waive the provision of a statutory fire policy providing that the insured 
should be the unconditional and sole owner of the property. 

[{1, 2] In discussing this proposition it will be taken that the policy was a Texas 
standard policy such as was promulgated by the State Insurance Commission. Such 
a policy is not a statutory policy in the sense that its terms were provided and pre- 
scribed by direct legislative enactment, but is a policy to be prescribed by the Insur- 
ance Commission in its capacity as an administrative body, and in preparing the form 
of policy to be used, the Commission well knew that they could not prepare a form 
that would meet every condition that would arise, and it well knew that the different 
provisions of the policy, and especially the one under consideration, had been given 
judicial construction and that the courts had passed on cases where the conditions 
and facts were practically the same as those in the instant case, and it will be pre- 
sumed that the Insurance Commission, in preparing the form for policies, did so in 
the light of the judicial construction that had already been given to the different pro- 
visions of the policy and that they prepared a Texas standard form with the belief 
that when conditions arose such as those in the instant case, the same construction 
would be placed on the provision under consideration that had theretofore been given 
it by the courts, and the Legislature, in delegating to the Insurance Commission the 
authority to prepare a standard policy, must have also had in mind that a policy 
could not be prepared that would meet every condition, and to meet such contin- 
gencies the Legislature, as a part of the insurance act, made the following provision, 
which we think is within itself a sufficient answer to the proposition under :con- 
sideration : 

“ * * * Provided, however, that if any agent of [or] company shall issue a 
policy without authority, and any policyholder holding such policy shall sustain a 
loss or damage thereunder, said company or companies shall be liable to the policy 
holder thereunder, in the same manner and to the same extent as if said company 
had been authorized to issue said policies, although the company issued said policy 
in violation of the provisions of this act.” Vernon’s Sayles’ Ann. Civ. St. 1914, art. 
4896. 

{3] Plaintiff in error pleaded the provision of the policy that it should be void 
if the interest of the insured in the property be other than the unconditional and sole 
ownership, or if the subject of insurance be a building on ground not owned by the 
insured in fee simple. The facts show that the insured, Crane, was not the owner of 
the fee-simple title to the property at the time the insurance policy was issued, but 
defendant in error claims that under the facts of this case the agent of the Insurance 
Company waived this provision at the time he wrote the policy. The facts clearly 
show that when Hart and Ross had their conversation with Crane as to the ownership 
of the property, they were informed that Crane was not the fee-simple owner of the 
title to the property, but that he had contracted for the property and had not yet 
received his deed, and in our opinion, under the authorities as we construe them, the 
act of the agent in designating Crane as the owner of the property, when he knew 
that he was not the owner of the fee-simple title, was a waiver by the agent of the 
clause under consideration. The general proposition of law on this question is stated 
in Wood on Fire Insurance, vol. 2, p. 1161, in this language: 

“The insurer is estopped from setting up the breach of any condition of the pol- 
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icy, when, at the time of its issue, it knew that the condition was inconsistent with 
the facts, and the assured has been guilty of no fraud.” 

And by May on Insurance, § 497, p. 1182, as follows: 

“To deliver a policy with full knowledge of facts upon which its validity may 
be disputed, and then to insist upon these facts as ground of avoidance, is to attempt 
a fraud. This the courts will neither aid nor presume; and when the alternative is 
to find this, or to find that, in accordance with honesty and fair dealing, there was 
an intent to waive the known ground of avoidance, they will choose the latter.” 

The principle stated in these two extracts —_ — is ae by the Supreme 
Court of Texas in the following opinions: L. & L. & G. Ins. Co. v. Ende, 65 Tex. 


118; AEtna Ins. Co. v. Holcomb, 89 Tex. 404, 34 Ss. W W. 915; Wagner v. Ins. Co., 92 
Tex. 549, 50 S. W. 569; National Fire Ins. Co. of Hartford v. Carter (Tex. Com. 
App.) 257 S. W. 531. 

We recommend that the judgment of the district court and the Court of Civil 
Appeals be affirmed. 

Cureton, C. J. The judgment recomended in the report of the Commission of 
Appeals is adopted, and will be entered as the judgment of the Supreme Court. 


RUSSELL v. WASHINGTON FIRE RELIEF ASS’N. (No. 18698.) 
(Supreme Court of Washington. May 7, 1925.) 
235 Pacific Reporter, 954. 
} INSURANCE—NOTICE OF ASSESSMENT ON EACH OF INSURED’S 

POLICIES HELD SHOWN BY EVIDENCE. 

Evidence held to show that mutual insurance company’s notice of assessments 
referred to each of insured’s four policies, and not merely to one, amount of assess- 
ment on which he remitted. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

? INSURANCE—PARTIAL PAYMENT OF PREMIUM REVIVES LAPSED 

POLICY ONLY TO PROPORTIONATE EXTENT 

Under Insurance Code, prohibiting premium rebates, " and particularly Rem. 
Comp. Stat. § 7077, partial payment of premium revives lapsed policy only to extent 
of proportion thereof to entire premium. 

(For other cases, see Insurance, Dec. Dig. § 365[3].) 

3. INSURANCE—INSURER CANNOT RECOVER AMOUNT PAID ON POL- 

ICY IN PROPORTION TO PARTIAL PREMIUM PAID. 

Sections of insurance code prohibiting premium rebates do not invalidate policy 
cn which premium has been rebated, in view of Rem. Comp. Stat. § 7077, providing 
for reduction of insurance in stated proportion, and hence irisurer cannot recover such 
proportionate amount paid. 

(For other cases, see Insurance, Dec. Dig. § 140.) 

Department 2. 

Appeal from Superior Court, Clarke County; Stine Judge. 

Action by L. F. Russell against the Washington Fire Relief Association. Judg- 
ment for plaintiff and defendant appeals. Reversed and remanded, with instructions. 

Trimble & Generaux, of Chehalis, for appellant. 

FuL.erton, J. The appellant, Washington Fire Relief Association, is a mutual 
iuisurance company, organized as such under the laws of this state. It insures the 
property of its members against loss by fire. It does not collect fixed premiums 
on its policies, but meets its losses by an annual assessment levied on January Ist 
cf each year of a certain percentage on its risks and by special assessments found 
1ecessary when a fire loss occurs. The respondent is a member of the association. 
On July 1, 1922, he held four different policies of insurance in the association cover- 
ng various of his properties, all of which were then in good standing. Two of 

hese, each for the sum of $2,000, covered a prune dryer. In the month of June 
receding the date above given the board of directors of the association caused a 
pecial assessment to be levied on all of its risks. The by-laws of the association 
provide that notice of all such assessments shall be given the policyholders, and 
further provides that, if “such assessment is not paid after thirty days’ notice by 
nail, his insurance is void until such assessment is paid.” On July 10, 1922, notice 
was given the respondent of the June assessment; the notice stating the numbers of 
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his policies and the amount due upon each. On September 14, 1922, the respondent 
remitted to the association the amount stated to be due on the last of the policies 
enly. The data from which the amounts stated in the notice were calculated were 
jréepared by a former secretary of the association. The figures were rechecked by 
its then secretary, when it was found that there was an overdemand on certain of 
the policies, particularly on the policy to which the remittance related; the policy 
being one of those covering the prune dryer. The secretary credited the policy to 
which the remittance related in full, and credited the overpayment on the second of 
the policies covering the prune dryer. On the same day he sent-to the respondent 
2 letter restating the several amounts due on his policies and notifying him of the 
balance necessary to be paid to place them in good standing. The, respondent gave 
no heed to this letter; in fact, he testified that he did not even open it for some 
time later, thinking it a mere receipt for the money he had remitted. 

The prune dryer covered by the two policies mentioned was destroyed by fire 
on September 29, 1922. The association recognized its liability on one of the policies, 
and paid it in full. On the second of the policies it recognized a liability propor- 
tionate to the amount of the assessment payment credited thereon, and on December 
8, 1922, paid the amount thereof, $920.86, to the respondent by a check, which he 
accepted and cashed. 

The present action was instituted by the respondent in June, 1923, to recover 
the balance unpaid on the policies covering the prune dryer. After issue joined, 
the cause was tried by the court sitting without a jury, and resulted in a judgment 
in favor of the respondent for the amount demanded. The appeal is from the 
judgment entered. 

[1] The evidence from which we have deduced the foregoing statement of 
the facts is conflicting. The respondent testified that the notice of the June assess- 
ment sent to him by the appellant made a reference only to one of his policies, 
and contained but a single item; that he returned the notice to the association with 
the remittance; that he afterwards saw the notice in the files of the company; and 
that it then contained but the one reference and the one item. The trial court seems 
to have adopted the respondent’s testimony as the true version of the facts, and held 
the policy to be in force for want of notice to the company, but the record, to our 
minds, all but conclusively proves that the respondent was mistaken in his testimony. 
Not only did the secretary of the association testify that the notice sent contained 
a reference by number to each of respondent’s policies and the amount assessed 
against each of them, but the records of the company support his testimony. More- 
over, had the notice received by the respondent contained but the single item to 
which he testified, it would at once have challenged his attention and excited inquiry 
on his part. He was desirous of maintaining his insurance, this not only for the 
protection it afforded him, but because of certain outstanding contracts requiring 
lim to maintain it. He was a member of the association; he knew its rules and 
regulations ; he knew that he had more than one policy in the association, and knew 
that special assessments were levied upon all of the outstanding policies, not upon a 
selected few. Manifestly, under these conditions, had the notice been as he now 
remembers it, he would himself have instituted an inquiry. He testifies that he 
was a very busy man at the time the notice was received, and we think, it more 
probable that in his haste he mistook the last of the items for the sum total of the 
others; and remitted that amount. But the fault was his own. The association in no 
wise deceived him. On the very day the money was received it wrote him notifying 
him'of his mistake—the letter which, as we have before stated, he did not then take 
upon himself the trouble of opening. 

[2] As we view the record, the respondent is not entitled to recover. At the 
time’ of ‘the remittance he was in default upon all of his policies. His payment at 
that time would revive in full only those which it paid in full, and a partial pay- 
ment would do no more than revive the policy upon which it was credited to the 
extent of the proportion the partial payment bore to the entire premium. This is 
the meaning; as we understand it, of the state insurance code. By that code rebates 
cf premiums in any form are prohibited. It is also provided therein (Rem. Comp. 
Stat. § 7077) that on any policy whereon there has been a rebate of the premium 
the amount of the insurance “shall be reduced in such proportion as the amount or 
value of such rebate * * * bears to the total premium on such policy.” It would be 
to allow-a rebate were it-to be held that a partial payment of the premium on a 
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lapsed policy revived the policy in full. As the respondent has been paid to the extent 
to which the policy was revived by the payment to him, more would be to violate the 
statute. 

[3] In a cross-complaint, filed with its answer, the appellant sought to recover 
the amount paid upon the policy the assessment upon which was not paid in full. 
The claim is that the payment was in violation of the insurance code, and is thus 
recoverable on the ground of mistake. The sections of the code cited as maintaining 
the position are those above noticed prohibiting rebates of insurance premiums. But 
the cited sections do not make void a policy of insurance on which the premium has 
been rebated. They merely provide that it shall be reduced in a stated proportion. 
It was therefore lawful for the appellant to pay in that proportion. As it did no 
more than this there can be no recovery. 

The judgment is reversed and the cause remanded, with instructions to .enter 
a judgment to the effect that the respondent take nothing by his action, and that 
the appellant take nothing on its counterclaim. The appellant will recover its costs. 

Holcomb, Main, Mitchell, and Mackintosh, JJ., concur. 


OLSON v. HERMAN FARMERS’ MUTUAL INS. CO. et At. 
(Supreme Court of Wisconsin. May 12, 1925.) 
203 Northwestern Reporter, 743. 

1. INSURANCE—STATUTE PROVIDING THAT NO STATEMENT, REP- 
RESENTATION, OR WARRANTY SHALL AVOID POLICY, EXCEPT 
IN CERTAIN CASES, MUST BE CONSTRUED WITH CONTRACT. 

St. 1923 § 209.06(1), providing that no statement, representation, or warranty 
shall avoid policy, unless false and made with intent to deceive, or matter misrepre- 
sented or warranted increased risk or contributed to loss, must be construed with 
and as part of contract. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


z. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT DIS- 
CLOSURE OF ONLY ONE MORTGAGE WAS NOT INTENDED TO 
DECEIVE. 

Evidence held to sustain finding that insured’s disclosure of only one mortgage 
cn property, on which there were two, was not intended to deceive or defraud, so 
as to avoid policy under Code, § 209.06(1). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—INSURER CANNOT DEFEAT RECOVERY ON POLICY 
BECAUSE OF ERRORS IN APPLICATION WHICH INSURED HAD 
NO OPPORTUNITY TO READ. 

Where long and somewhat complicated application was hurriedly made in good 
faith, incomplete when signed by insured, and afterwards filled out by company’s 
agent elsewhere and insured had no opportunity thereafter to read it before accep- 
tance by company; latter could not defeat recovery on policy because application 
disclosed only one of two mortgages on property. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 


4. INSURANCE—INTEREST RUNS FROM DATE OF FIRE, WHERE IN- 
SURER DENIES LIABILITY. 
Where insurer denies liability, interest runs from date of fire, though policy pro- 
vides for payment 60 days after proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from Circuit Court, Dunn County; George Thompson, Judge. 

Action by Alfred E. Olson against the Herman Farmers’ Mutual Insurance Com- 
pany and others. Judgment for plaintiff, and defendants appeal. Affirmed. 

John O’Meara, of Milwaukee, for appellants. 

Far & MacLeod, of Eau Claire, for respondent. 

Jones, J. This is an action brought to recover upon an insurance policy issued 
to the plaintiff by the defendant companies. The plaintiff had arranged to mort- 
gage his farm to the Beavers Reserve Fraternity in the sum of $9,000, and was 
required to take out fire insurance for the buildings. The agent of the insurance 
companies came out to see the plaintiff on November 18, 1922, for the purpose of 
obtaining the application for the policy in question. Because of the weather con- 
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ditions the agent asked only a few questions, requested the plaintiff to sign the 
#pplication, and then returned to the town of Menominee, where he filled in the 
rest of the answers to the questions contained in the application. Among the ques- 
tions was one as to the amount of the incumbrances on the premises, and the appli- 
cation shows as an answer, a mortgage for $9,000 held by the Beavers Reserve 
Fraternity. The court found that, in addition to the Beavers mortgage, there was 
ene for $5,600 at the date of the application. On April 21, 1923, fire destroyed 
the dwelling house of the plaintiff, together with the furniture in it. The proof 
of loss was returned to the plaintiff, and liability upon the policy denied by the 
companies; upon the ground that the failure to disclose the additional incumbrance 
rendered the policy void, under the provision requiring full disclosure of all material 
facts and circumstances. 

The plaintiff testified that the agent asked him what the amount of the Beavers 
mortgage was, and that he told him; that he thought the agent was only interested 
in this one mortgage; that he did not read the application and signed it on the 
request of the agent before the answers to the questions were inserted. The brother 
of the plaintiff corroborated him in his testimony with respect to the request for 
information as to the Beavers mortgage, and the fact that the agent asked the plain- 
tiff to sign before the answers were all inserted in the application. The agent testi- 
fied that he asked the plaintiff about the amount of incumbrances on the property, 
and that he did not ask for the amount of the Beavers mortgage alone; that although 
he filled in some of the answers to questions after his return to Menominee he 
filled in the answers to the questions concerning the mortgage before the plaintiff 
signed the application. 

A jury having been waived by the parties to the suit, the judge found that the 
agent of the insurance company made no inquiry about mortgages, except with 
respect to the one held by the Beavers Reserve Fraternity, and that the plaintiff did 
not know that the disclosure of other mortgages was required; that the plaintiff was 
a farmer unused to business methods, who trusted the agent, and that he had no 
intent to deceive or defraud the insurance companies in his application for insurance. 
The court then rendered judgment for the plaintiff for the recovery of $4,000 for 
the loss of the building and the stipulated loss of $420 for the personal property 
destroyed by the fire. 

[1,2] It is alleged in the answer that the misstatements in the application were 
known to be false Ss the plaintiff, that he concealed and misrepresented the facts, 
and that the policy was void for that reason. But in the brief little reliance is placed 
on the question of fraud, and for very good reasons. In addition to the findings 
already stated the trial court found that: 

“There was no specific question in such application directed to any other mort- 
gages, and from the question as to whether the loss was to be made payable to 
mortgagee, and the name and address of the mortgagee, all being in the singular, 
the applicant might easily be mislead thereby even if the same had been read by 
such applicant.” 

The statute then provided in Section 209.06(1) : 

“No oral or written statement, representation, or warranty made by the insured 
or in his behalf in the negotiation of a contract of insurance shall be deemed material 
or defeat or avoid the policy, or prevent its attaching unless such statement, repre- 
sentation, or warranty was false and made with actual intent to deceive or unless 
~ — misrepresented or made a warranty, increased the risk or contributed to 

e loss. 

This statute was doubtless enacted to mitigate the harshness which sometimes 
ersued when erroneous statements had been made by the insured causing forfeitures 
because they were warranties, although the statements were made in perfect good 
faith. Even before the enactment of this statute the courts often refused to declare 
forfeitures on account of inaccuracies in statements in the application for insur- 
ance, where the real facts were known to the agent, or the mistake was his mistake, 
or was inserted on his own motion. Redman v. Hartford Fire Ins. Co., 47 Wis. 
89, 1 N. W. 393, 32 Am. Rep. 751; Parker v. Amazon Insurance Co., 34 Wis. 363; 
Dunbar v. Phoenix Ins. Co., 72 Wis. 492, 40 N. W. 386: Mechler v. Phoenix Ins. Co., 
38 Wis. 665; Fehrer v. Midland Casualty Co.. 179 Wis. 431, 190 N. W. 910; Van 
Kirk v. Citizens’ Ins. Co.. 79 Wis. 627, 48 N. W. 798, 26 C. J. 185, 309, 311; Renier 
v. Dwelling House Ins. Co., 74 Wis. 89, 42 N. W. 208. The statute already quoted 
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must be construed with the contract and as a part of it. The finding of the trial 
court that there was no intent to deceive or defraud is sustained by the evidence, and 
the defense as to fraud on the part of the plaintiff is not well founded. 

Counsel for the defendant relies chiefly on the claim that the misstatement as 
to the amount of the incumbrance increased the risk. It will be observed that the 
last lines of the statute “or unless the matter misrepresented or made a warranty, 
increased the risk or contributed to the loss,” are connected with what precedes by 
the disjunctive “or.” In other words it is probably the true construction of the 
statute that, if the misrepresentation in an application regularly obtained increases 
the risk, that is sufficient to defeat recovery even if there is no actual intent to 
déceive.. The trial court found that the value of the property insured was about $30,- 
000, and that the value of the building insured for $4,000 and totally destroyed by fire 
was about $12,000, and the fact that there was another mortgage for $5,600 on 
the premises did not under the circumstances increase the risk nor contribute to 
the loss. We are asked to decide as a matter of law that the erroneous statement 
in the application increased the risk and contributed to the loss. There are nu- 
merous decisions of this court in which it has been held that under the facts of 
these cases misstatements as to the amount of incumbrances were material and 
defeated recovery. The statute above quoted was enacted in 1921 and seems to have 
had little or no interpretation in this, state. In other states where substantially 
the same statute is found it has been held that the question whether the risk has been 
increased is one for the jury. Everson v. General Accident, etc., Ins. Co., Ltd., 202 
Mass. 169, 88 N. E. 658; Levie v. Metropolitan Life Insurance Co., 163 Mass. 117, 
39 N. E. 792; Johnson vy. National Fire Ins. Co., 123 Minn. 453, 144 N. W. 218, 
Ann. Cas. 1915A, 458, and cases cited. For the most part, these cases involve ques- 
tiuns arising out of life insurance policies and representations as to former health 
of the insured, the attendance of a physician, and the like. Perhaps there is greater 
reason for holding that misstatements as to incumbrances should be held material 
as a matter of law, and it has long been so held, especially where they must be con- 
strued as warranties. In the present case the statements in the application were 
stated to be promissory warranties. But this part of the application was not known 
to the plaintiff. In legal effect it was as if he had signed an application in blank 
to be filled out by the agent. It is said in 2 Cooley on Insurance, p. 1409: 

“Where the statements as to incumbrances are representations only, or where 
there is a failure to disclose the existence of an incumbrance, good faith on the part 
ef the insured will absolve him from the penalty ordinarily attached to misrepresenta- 
tion or concealment.” See cases cited. 

In the case before us, in view of the values of the property already stated 
and the amount of the insurance, there seems some force in the conclusion of the 
trial court that the insurance would probably have been effected if the mortgage 
for $5,600 had been known to the defendants, and that the risk was not increased 
by the fact that it was not known. 

[3] But we are disposed to base our decision upon another ground. The plain- 
tiff testified that he was only asked about the Beavers mortgage, and there was no 
inquiry as to any other. The attention of both parties was particularly directed to 
thi. mortgage and no other. The plaintiff was a farmer unaccustomed to business 
of this kind. It is conceded that the application was hurriedly made, that it was in- 
c mplete when signed and filled out at another place by the agent, who in so doing 
must be regarded as the agent of the insurance company and not of the plaintiff. The 
plaintiff had no opportunity to read or understand the application before it was 
atcepted by the company. There is every reason to believe, and the court found, that 
the plaintiff acted in good faith. Where insurance companies accept long and some- 
what complicated applications made out in this slipshod manner, they should not, 
on account of errors in the application, succeed in defeating recovery on policies 
cntered into in good faith. Parker v. Amazon Ins. Co., 34 Wis. 363; Dunbar v. 
Phoenix Ins. Co., 72 Wis. 492, 40 N. W. 386; Renier v. Ins. Co., 74 Wis. 89, 42 
N. W. 208; Fehrer v. Midland Casualty Co., 179 Wis. 431, 190 N. W. 910. 

[4] Since the policy prescribed that the loss should be payable 60 days after 
proof of loss, it is claimed by counsel for the appellant that no interest should have 
been allowed until that time had expired. It was held by the trial court that, since 
the defendants had denied all liability, interest should run from the date of the fire. 
We agree that the denial of liability waived this provision of the policy and that on 
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such denial suit could have been commenced at once. Home Fire Ins. Co. v. Fallon, 
45 Neb. 554, 63 N. W. 860; Hartford Ins. Co. v. Landfare, 63 Neb. 559, 88 N. W. 
779; Hoffecker v. Insurance Co., 5 Houst. (Del.) 101; Allegre v. Insurance Com- 
pany, 6 Har. & J. (Md.) 408, 14 Am. Dec. 289; Insurance Co. v. Maackens, 38 N. J. 
Law, 564; Insurance Co. v. Carey, 83 Ill. 453; Cobb v. Insurance Co., 11 Kan. 93; 
Insurance Co. v. Gracey, 15 Colo. 70, 24 P. 577, 22 Am. St. Rep. 376. 

Judgment affirmed. 
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ACCIDENT 


CHENERY v. EMPLOYERS’ ao“ CORPORATION, Limitep. 
0. ‘ 
(Circuit Court of Appeals, Ninth Circuit. April 6, 1925.) 
4 Federal Reporter (2d) 826 

1. CARRIERS—ONE MAY BE ENGAGED IN ONE LINE OF BUSINESS AS 

COMMON CARRIER AND IN ANOTHER LINE OF BUSINESS AS 

PRIVATE CARRIER. 

The same person or corporation may be engaged in one line of business as a 
common carrier, and in another line of business as a private carrier. 


(For other cases, see Carriers, Dec. Dig. § 4.) 


2. INSURANCE—OPERATORS OF BUS LINE HELD PRIVATE AND NOT 

“COMMON CARRIER,” WITHIN ACCIDENT POLICY. 

Operators of bus line between two cities, who by special arrangement transported 
passengers in small automobile to city, where he was transferred to bus for trans- 
portation to other city, held still a private and not a common carrier as to such 
passenger within accident policy covering transportation by “common carrier.” 

(For other cases, see Insurance, Dec. Dig. § 452.) 


4, INSURANCE—WHETHER CARRIER WAS PRIVATE CARRIER OR 
COMMON CARRIER, WITHIN ACCIDENT POLICY, HELD QUESTION 
FOR COURT, AND NOT QUESTION OF FACT FOR JURY. 

In action on accident policy, involving issue as to whether carrier by which in- 
jured person was being transported was a common carrier within the policy, the 
question whether the carrier was a private or a common carrier under the facts 
held a question for the court, and not a question of fact for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


In Error to the District Court of the United States for the Southern Division 
of the Northern District of California; George M. Bourquin, Judge. 

Action by Leonard Chenery, as administrator with the will annexed of the estate 
of Edith P. Chenery, deceased, against the Employers’ Liability Assurance Corpora- 
tion. Judgment for defendant, and plaintiff brings error. Affirmed. 

Wallace & Ames, of San Francisco, Cal., for plaintiff in error. 

Redman & Alexander, of San Francisco, Cal., for defendant in error. 

Before Gilbert, Hunt, and Rudkin, Circuit Judges. 


RupkIn, Circuit Judge. This was an action by an administrator with the will 
annexed on a policy of insurance providing indemnity for the loss of life or injuries 
resulting through accidental means. At the close of the testimony on the part of 
the plaintiff, the court below directed a verdict in favor of the defendant; hence 
the present writ of error. 

The sole question for our consideration is this: Did the intestate meet her death 
while a passenger in or on a public conveyance provided by a common carrier for 
passenger service? There was no controversy over the facts. For about five years 
prior to the date in question Roberts & Ward operated a motor bus line between the 
towns of Clevedon and Papakura, in New Zealand, for the transportation of passen- 
gers and light parcels for hire. The distance between the two points is about 8 miles 
and the busses made three trips daily, leaving Clevedon at 7 a. m., 8:30 a. m. and 
3:30 p.m. The regular passenger fare was three shillings, single; six shillings, return. 
In addition to operating the bus line between the points in question, Roberts & Ward 
transported passengers to and from points beyond Clevedon by special arrangement. 
By special arrangement we mean simply a request for the transportation by telephone 
or otherwise and the payment of the compensation agreed upon. During the month 
of June, 1923, the intestate was visiting a sister at Sandspit, about nine miles east 
ot Clevedon. On the afternoon of June 16, the intestate and three companions, de- 
siring to take the train at Papakura that evening, made arrangements with Roberts 
& Ward, by telephone, to meet them at some point on the road between Sandspit 
and Clevedon and transport them to Papakura. Pursuant to this arrangement the 
four parties in question proceeded in a farm cart from Sandspit until they met Ward 
at Whakatiri, about six miles west of Sandspit. At that point they transferred 
from the farm cart to a Ford car driven by Ward and proceeded on to Clevedon. 
At Clevedon they transferred from the Ford car to a Dodge motor bus and proceeded 
on toward Papakura, but before reaching their destination the motor bus overturned 
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and the intestate was killed. There were no passengers in the Ford car or in the 
motor bus, except the intestate and her three companions, and no baggage except that 
belonging to the intsetate and her companions. No parcels were transported except 
one loaf of bread and one newspaper; but where these were taken up, or where they 
were to be delivered, the record does not disclose. 

[1-4] It is well settled by the authorities that the same person or corporation may 
be engaged in one line of business as a common carrier and in another line of business 
as a private carrier. Santa Fé Railway v. Grant Bros., 228 U. S. 177, 33 S. Ct. 474, 
57 L. Ed. 787; Terminal Taxicab Co. v. Dist. of Col., 241 U. S. 252, 36 S. Ct. 583, 
60 L. Ed. 984, Ann. Cas. 1916D, 765; Rathbun v. Ocean Accident & Guarantee Cor- 
poration, 299 Ill. 562, 132 N. E. 754, 19 A. L. R. 140; Forbes v. Reinman & Wolfort, 
112 Ark. 417, 166 S. W. 563, 51 L. R.A. (N. S.) 1164; Georgia Life Ins. Co. v. 
Easter, 189 Ala. 472, 66 So. 514, L. R. A. 1915C, 456. Roberts & Ward were no 
doubt common carriers of passengers on their regular run between Papakura and 
Clevedon. It seems equally clear that they were mere private carriers when they 
- undertook to carry passengers beyond their regular run by special arrangement or 
agreement. Had the carriers, in this case, transported the intestate and her com- 
panions under the special contract or agreement from Sandspit or Whakatiri to 
Papakura, without passing over any part of the main road from Clevedon to Papa- 
kura, it would seem clear that they were private carriers only; and if the intestate 
met her death while in the Ford car before reaching Clevedon, the same conclusion 
would follow. We do not think that the fact that a part of the trip was made over 
the main road from Clevedon to Papakura, or the fact that the passengers were 
transferred from the Ford car to the motor bus at Clevedon, changes the rule. The 
reason for the transfer is not disclosed by the record, but it does appear that the 
transfer at Clevedon was not made to one of the regular busses engaged in the 
common carrier service. In any event, the transportation was an entire one under an 
entire. contract, and the carriers acted ‘in the same capacity throughout. In our 
opinion, that capacity was a private one. 

It is claimed by the plaintiff in error that the carrier did not testify that he could 
refuse to carry passengers beyond the main line under the private contract or 
arrangement. True, the witness did not so testify, nor would he have been permitted 
to do so. His answer would be a mere conclusion. . If a common carrier, he had 
no right to refuse; but, if only a private carrier, he had that right. To permit him 
to answer the question would be to permit him to decide the main issue in the case, 
and that was the function of the court and jury. Nor can we agree with counsel for 
plaintiff in error that there was a question of fact for the consideration of the jury, 
for, under the admitted facts in the case, the carriers were either common carriers or 
private carriers, and it was the plain duty of the court to direct a verdict for either 
one or the other of the parties. The direction of a verdict in the: favor of the de- 
fendant was, in our opinion, free from error. 

This distinction between a common carrier and a private carrier may seem some- 
what refined and technical, but the intestate was not insured unless she met her death 
while a passenger in or on a public conveyance provided by a common carrier for 
passenger service. 

The judgment is affirmed. 


SCHUMACHER v. NATIONAL TRAVELERS’ BEN. ASS’N OF DES 
MOINES, IOWA. (No. 25924.) 
(Supreme Court of Kansas. May 9, 1925.) 
235 Pacific Reporter 844. 
(Syllabus by the Court.) 
CONTRACTS—PROVISION THAT CERTIFICATE SHOULD NOT COVER 

INJURY FROM DISCHARGE OF FIREARM EXCEPT ON CERTAIN 

PROOF HELD VALID. 

The following provision contained in an accident insurance policy is not invalid: 
“This certificate shall not extend to nor cover nor is any indemnity promised for 
* * * bodily injuries resulting from the discharge of a firearm, unless the claimant 
shall establish the accidental cause of the discharge by the testimony of a person 
other than the injured or the claimant, who actually saw the accidental cause in 
operation. 

(For other cases, see Insurance, Dec. Dig. § 127[3].) 
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Johnston, C. J., and Harvey and Hopkins, JJ., dissenting. 

Appeal from District Court, Ellsworth County; Dallas Grover, Judge. 

Action by Carrie E. J. Schumacher against the National Travelers’ Benefit Asso- 
ciation of Des Moines, Iowa. From a judgment for defendant, plaintiff appeals. 
Affirmed. 

Ira E. Lloyd and N. F. Nourse, both of Ellsworth, for appellant. 

Samuel E. Bartlett, of Ellsworth, for appellee. 

MarsHALL, J. The plaintiff appeals from a judgment in favor of the defendant 

on an accident insurance policy issued in her favor on the life of her husband, R. H. 
Schumacher, who died from a gunshot wound. The policy contained the following 
provision : 
“This certificate shall not extend to nor cover, nor is any indemnity promised, for 
injuries sustained while riding a motorcycle, nor injuries received at a time when the 
assured is under the influence of intoxicating liquors or narcotics, nor injuries re- 
ceived from wars or riots, nor bodily injuries, resulting from the discharge of a 
firearm, unless the claimant shall establish the accidental cause of the discharge by 
the testimony of a person, other than the injured or the claimant, who actually saw 
the accidental cause in operation.” 

No one saw the accident, and no other person was present when Schumacher was 
shot except a two-year-old child. The defendant pleaded the quoted provision of the 
policy, and alleged that the plaintiff had not submitted adequate proofs of accidental 
death, and was not entitled to recover. The cause was tried to a jury, which returned 
a verdict in favor of the plaintiff, and answered special questions which were sup- 
ported by evidence, and which showed that the deceased had met his death by the 
accidental discharge of a shotgun. 

The case turns on the validity of the above-quoted provision of the policy. Such 
provisions have been upheld. Becker v. Interstate Business Men’s Acc. Ass’n (C. 
C. A.) 265 F. 508; Roeh v. Protective Ass’n, 164 Iowa, 199, 145 N. W. 479, 51 L. R. A: 
(N. S.) 221, Ann. Cas. 1915C, 813; Moses v. Illinois Commercial Men’s Ass’n, 189 
Ill. App. 440; Lundberg v. Interstate B. & M. Acc. Ass’n, 162 Wis. 474, 156 N. W. 
482, Ann. Cas. 1916D, 667. On the other hand, such provisions have been held in- 
valid on the ground that the evidence by which facts can be proved cannot be con- 
trolled by contract, because such contracts are against public policy. Utter v. Insur- 
ance Company, 65 Mich. 545, 32 N. W. 812, 8 Am. St. Rep. 913; Rollins v. Business 
Men’s Acc. Ass’n of Am., 204 Mo. App. 679, 220 S. W. 1022; Modern Woodmen of 
America v. Michelin, 101 Okl. 217, 225 P. 163. It is not pretended that these are 
the only cases which have been before the courts in this country where the validity 
of provisions like the one in question in the present case has been consideréd. In 
a number of cases where the question has been presented, the courts have not directly 
decided the question, but have decided the cases on matters incidental or collateral 
to the questioned provision. There is an irreconcilable conflict in the decisions. This 
a in Hannon v. United Workmen, 99 Kan. 734, 163 P. 169, L. R. A. 1917C, 1029, 
said: 

“A by-law of a fraternal beneficiary association providing that ‘mysterious dis- 
appearance or unexplained absence of a member shall never be considered proof or 
evidence of death of such member does not prevent the application of the usual rule 
as to unexplained absence under certain circumstances being sufficient to raise a pre- 
sumption of death, in the trial of an action brought upon a certificate issued before 
its adoption.” Syl. 4. 

It should be noted that the by-law there stated to be invalid was passed by the 
society after the insured had become a member, and the statement appears to have 
been based at least partly upon that fact. 

The provision in question is a limitation on the liability of the insurer, not a 
stipulation by which certain facts must be proved. The company had the right to 
make a contract limiting its liability. The insured accepted the policy with that 
limitation in it. The insurer and the insured were capable of contracting. They 
made a contract. This court will not change that contract by holding one of its 
provisions invalid, thereby creating a liability against the insurer, when it had stipu- 
lated at the time the contract was made that it would not be liable under the con- 
ditions named. ; 

The judgment is affirmed. 

Burch, Mason and Dawson, JJ., concurring. 
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Johnston, C. J., and Harvey and Hopkins, JJ., dissenting. 
Mason, J. (concurring specially). I concur upon the grounds that the clause in 
question, so far as is vital here, relates essentially to the character and circumstances 
of the accident insured against, rather than to the court procedure by which a fact 
may be established. I think it not entirely inappropriate to suggest a matter not 
presented and not arising upon the record: The defendant is an lowa corporation. 
As shown in the foregoing opinion, the Supreme Court of that state holds such a 
clause to be valid. That consideration, if it had been invoked, would appear to be 
controlling. Modern Woodmen of America Vv. Mixer, 45 S. Ct. 389, 69 L. Ed. —, 
decided by the Supreme Court April 13, 1925. 


CHAMBERS v. NORTH AMERICAN ACC. INS. CO. (No. 25904.) 
(Supreme Court of Kansas. May 9, 1925.) 
(Syllabus by the Court.) 

2. INSURANCE—EVIDENCE HELD TO SHOW THAT AGENT HAD AU- 
THORITY TO FIX DATE ON WHICH INSURANCE SHOULD BECOME 
EFFECTIVE; CORRECTION OF DATE ON WHICH INSURANCE 
BECAME EFFECTIVE HELD PROPER. 

Evidence to show a contract for insurance effective on June 12, 1922, between 
insured and plaintiff’s agent examined and held to show by proof, and by admission 
of defendant, that the agent had authority to fix the date on which the insurance 
should become effective; and held also that the date, August 15, 1922, which the agent 
did insert in the policy, was properly corrected to conform to the contract of the 
parties. 


(For other cases, see Insurance, Dec. Dig. § 92.) 


3. INSURANCE—ACQUIESCENCE BY INSURER IN ACTS OF AGENT 
HELD TO MAKE CONTRACT EXECUTED BY AGENT BINDING. 
Record examined, and held to show that defendant had so far acquiesced in the 

acts of the agent acting in its behalf that it was bound by the contract for accident 

insurance made between that agent and plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 94.) 

4. MINOR INCIDENTS HELD INSUFFICIENT TO DISTURB JUDGMENT. 
Minor incidents noted in the opinion considered, and held insufficient to disturb 

the judgment. 

Appeal from District Court, Cowley County; O. P. Fuller, Judge. 

Suit by Enc!l Chambers against the North American Accident Insurance Com- 
pany. From judgment for plaintiff, defendant appeals. Affirmed. 

Edward St. Clair, of Chicago, Ill., and S. C. Bloss, George T. McNeish, Martin 
E. Jarvis, and Stewart Bloss, all of Winfield, for appellant. 

W. L. Cunningham and D. Arthur Walker, both of Arkansas City, for appellee. 

Dawson, J. This was an action to reform a policy of accident insurance and 
to recover thereon as reformed. 

[1] Plaintiff’s evidence tended to prove that on or about June 12, 1922, defend- 
ant’s agent, J. C. Salisbury, called on plaintiff and his partner, W. H. (Pete) Hill, 
at Arkansas City. Plaintiff and Hill were young men just out of the army, and 
were aviators and parachute jumpers. They made their temporary headquarters at 
the garage of Art Hill, a brother of W. H. Hill. Plaintiff’s agent, Salisbury, solicited 
their applications for insurance. Hill said: 

“You don’t want to see us; you want to see my brother; you can’t insure us, as 
we are aviators.” 

Salisbury answered: 

“Oh, yes, I can, too. I just came from Wichita, and insured the whole bunch 
(of aviators) up there.” 

Salisbury drew out a little book and read the names of aviators in Wichita whom 
he professed to have insured. Those were known to plaintiff and Hill, and so they 
gave Salisbury their confidence. He offered them a policy which would pay specific 
sums for specific accidents, so much for a broken bone, so much for the loss of a 
finger, an arm, an eye, or a leg, so much for sickness, and other details. Plaintiff and 
Hill admitted that the proposed insurance was attractive, but that they were short 
i of money ; that they were starting for Nebraska, and needed all their funds. A friend, 
: Monroe George, who was one of a number of ‘bystanders who heard the conversa- 













































Accident] Chambers v. North American Acc. Ins. Co. 547 


tion between Salisbuary and plaintiff and his partner, said they were foolish, that 
it was too good a policy for the young men to pass up, and he himself advanced the 
money for them, $20, which was a $10 payment on a policy for plaintiff and $10 for 
a similar policy for his partner. The total premium was $20 per annum on each 
policy, and the balance due was to be paid when the policies were delivered. At 
the time of the negotiations plaintiff told Salisbury that he was a parachute jumper. 
Salisbury said: 

“You ought to be protected more in that, more than in flying—it don’t matter 
how you get hurt, get hurt anyway in the hotel, car, railroad, any place, * * * got 
policy anyway.” 

A witness testified : 

“He [Salisbury] said it didn’t matter how you get hurt, you see—anywhere, didn’t 
matter where it was, in the air, or any place, said you were insured—said it covered 
you.” 

The agent also said the policy would go into effect immediately, and would cover 
the plaintiff's projected trip to Nebraska. He also said it would probably be 30 days 
before the policies would be received, but told them not to worry, as it would take 
the policy a long time to go through the head office and back. 

The young men left for Nebraska the same day, and gave aerial exhibitions at 
various places in that state. At Hickman, Neb., on August 12, while giving an aerial 
performance, plaintiff touched off what he supposed was a harmless smoke bomb, 
but which was in fact an instantaneous trench mortar bomb which had been delivered 
by mistake of the manufacturer. It blew the plaintiff out of the aeroplane, but by 
chance he fell back on top of it. The aeroplane was set on fire, and partly wrecked, 
but the pilot managed to bring it to the ground. Plaintiff was baldly injured, and 
confined to a hospital for some time, and under the doctor’s care for several months. 

The policy which the defendant did issue to plaintiff, and which was forwarded. 
to his address at Arkansas City during his absence in Nebraska, and which he con- 
sequently did not see until after he was injured, contained a copy of his application 
for insurance, and gave his occupation as “aviator”; but the policy contained cer- 
tain provisions, amongst which were these: 

“This insurance does not cover * * * (2) while in or on a balloon or other aerial 
machine or conveyance; any loss contributed to or caused by * * * exposure to un- 
necessary danger; * * * while engaged in * * * handling explosives or fire arms.” 

In the correspondence which passed between the parties, the general agent of de- 
fendant wrote to plaintiff : 

“Sept. 6, 1922. 

“* * * Our underwriting department was rather displeased that Mr. Salisbury 
should write you this particular form, as the policy does not cover aviation in any 
sense of the word, and requested that I write you submitting our [another form of 
policy] which will give you full protection for all duties of your profession. 

“While the contract you hold pays indemnity for the accidents and illnesses 
mentioned, I believe you would be more satisfied with a blanket contract. 

“Therefore, if the inclosed propositions meet with your approval, kindly com- 
plete and return the application, and we will credit your payment to Mr. Salisbury on 
the new policy. 

“Kindly return your old policy with the application. 

: “(Signed] H. Wayne Russell, 
“General Agent.” 

_ Plaintiff’s claim for insurance was denied, and this action was begun. Plaintiff’s 
petition contained the characteristic allegations of an action to reforra the policy 
to conform to the contract agreed upon with Salisbury and for which the defend- 
ant received the agreed premium. 

_Defendant first demurred, and then answered with a general denial, and 
denied the authority of Salisbury to make such a contract for the company as that 
alleged by plaintiff, and alleged that, while Salisbury had authority to receive applica- 
tions for accident and health insurance upon the regular printed blanks furnished by 
the company, he had no authority to change such printed applications, nor to vary 
the policy forms issued by defendant; that the authority of Salisbury extended no 
further than to receive the written application of plaintiff for insurance upon the 
printed blanks supplied by the company and to forward such written application to 
the defendant company, and after the issuing of the policy to countersign same and 
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to deliver it to the plaintiff. Defendant further stated that Salisbury had no authority 
for and on behalf of the defendant to make the alleged representations set forth 
in the petition, as to the scope and the coverage under such policy, nor did he have 
authority to make the alleged representations or promises as to the time when said 
insurance would become effective. 

“Defendant further states that it does not issue policies insuring against injury, 
disability, or death to persons engaged in the occupation and business of aviation, or 
to persons riding in or operating aeroplanes, balloons, or aerial devices.” 

The jury returned a verdict for plaintiff, and answered two sets of special ques- 
tions which in part read: 

First Series. 

“(1) State fully how the defendant was injured. A. Explosion. * * *” 

“(3) If you find it was by the explosion of a bomb, where was the bomb at the 
time of the explosion? A. In his hand. * * *” 

“(5) Might the explosion have occurred if held in the same manner and way 
by the plaintiff in some other vehicle? A. Yes. (Agreed to by plaintiff.) 

“(6) Was there an agreement between the plaintiff and Salisbury as to the terms 
of the policy? A. Yes 

“(7) If you answer Question 6 ‘Yes,’ then state fully what was the agreement. 
A. Agreed to insure against all accident. * * *” 

Second Series. 

“(1) Q. Was J. C. Salisbury, on the 12th day of June, 1922, the agent of the 
defendant insurance company, authorized to solicit accident insurance, take applica- 
tions, collect and remit premiums, and to receive and deliver policies of accident in- 
nek to those whom he solicited to take insurance in the defendant company? A. 

es. 

“(2) Q. Did the defendant, J. C. Salisbury, on or about the 12th day of June, 
1922, represent to the plaintiff that the policy of insurance then applied for by the 
plaintiff would insure the plaintiff against accidental injuries, and would pay the 
plaintiff on account of said injuries so sustained the sum of $250 for the loss of 
each finger, or part thereof, the sum of $250 for each broken bone, the sum of $25 per 
week for hospital expenses, the sum of $25 per week for medical and surgical bills, 
and the sum of $25 per week for lost time? A. Yes. 

“(3) Q. Did the said Salisbury represent to the plaintiff that said policy of in- 
surance would take effect at once upon the signing of the application? A. Yes. 

“(4) Q. Did the said Salisbury represent to the plaintiff that said policy would 
insure him against accident sustained by him while in his business as an aviator, 
parachute jumper, or no matter how or where sustained? A. Yes. * * *” 

The first error assigned pertains to the overruling of defendant’s demurrer to the 
evidence. There was no real dispute in the trial court that Salisbury had represented 
to the plaintiff that the sort of insurance he was selling him would protect plaintiff 
against accidental injuries suffered in his work, employment, and business as an 
aviator, and in any work, employment, or business in connection with aviation. But 
defendant argues that plaintiff was not injured in his business as an aviator or 
in any work incidental to aviation; that he was injured by the explosion of an aerial 
bomb, which was wholly separable from an-accident in the course of aviation; and 
that plaintiff’s petition had not alleged that Salisbury represented that the policy would 
insure him against accidents due to explosions. What the petition did allege was 
that Salisbury represented that the insurance he was offering plaintiff would protect 
him “in the course of his work, employment, and business in connection with aviation, 
as follows: * * * While engaged in exhibition work in an aeroplane, and in dropping 

aerial bombs for exhibition purposes from said aeroplane one of said bombs pre- 
maturely exploded,” etc. 

The testimony was abundant and all to one effect—that the dropping of aerial 
bombs was part of the work of an aviator. The evidence disclosed that plaintiff and 
his partner were incredulous when Salisbury first offered to insure them. They told 
him they were aviators and parachute jumpers, and that it would do them no good to 
take out insurance, unless it covered the risks of their peculiar business. And, 
without repeating in detail Salisbury’s representations, it was clearly shown that the 
insurance he proposed to sell them would cover them wherever they were, in the air, 
on the ground, and place. Salisbury said: “We insure everything. It covers all 
kinds of accidents.” The evidence to support plaintiff’s cause of action was not 
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defective on account of variance, and was sufficient as against a demurrer. Roberts v. 
Surety Co., 101 Kan. 375, 376, 166 P. 498. 

[2] The next error urged relates to the reformation of the policy contract, par- 
ticularly as to the date when it should become effective. Salisbury procured plain- 
tiff’s application, and received the first half of a year’s premium on June 12th. Salis- 
bury represented that the insurance became effective instanter. By the rules of the 
company Salisbury concededly had the power to determine and insert in the policy 
the date when it was to become effective. The answer virtually conceded that much, 
and the concluding recital of the policy and subscription thereto read: 

“In witness whereof the said company has caused this policy to be signed by its 
president and secretary, but the same shall not be effective until properly dated and 
countersigned by duly commissioned authority of the company. 

“Dated this 15th day of August, 1922. 

“Examined and countersigned by 

“Countersigned at Wichita, Kan., this 15th day of August, 1922. - 

“J. C. Salisbury. 

“A. E. Forrest, Secretary. 

“E. C. Waller, President.” 

It is absurd to suppose that plaintiff was paying cash down on June 12th for 
insurance which was not to become effective for two months and three days thereafter ; 
and it is futile to argue that Salisbury had no authority to agree as to the time when 
the insurance would become effective, when the very policy which the defendant did 
issue carried on its face the proof of Salisbury’s authority to do so. In disregard 
of his agreement Salisbury fraudulently fixed a date three days after the plaintiff was 
iniured and after the defendant’s liability had accrued. Under the evidence the 
policy contract was not improperly reformed. Insurance Co. v. Stone, 61 Kan. 48, 58 
P. 986; Pfiester v. Insurance Co., 85 Kan. 97, 116 P. 245; Palin v. Insurance Co., 92 
Kan. 401, 140 P. 886; Hammond v. Insurance Co., 100 Kan. 582, 165. P. 291; Nicholas 
v. Casualty Co., 113 Kan. 484, 214 P. 1111. 

[3] The next contention is that Salisbury had no authority to issue the policy. 
Perhaps so. The policy was issued by the joint or co-ordinating action of various 
officials acting for defendant. On Salisbury’s initiative the company executed it; 
Salisbury countersigned and dated it and mailed it. Salisbury solicited the business. 
He represented what sort of insurance he was selling. He made the agreement with 
plaintiff to insure him against all sorts of accidents, in the air, or any place, and 
accepted the first payment therefor. The company acquiesced, in part at least, in 
what Salisbury had agreed to. It kept the money. Insurance Co. v. Stone, supra. 
It did issue a policy to plaintiff on Salisbury’s initiative. It wrote to plaintiff that 
one of its departments was rather displeased that “Salisbury should write you this 
particular form, as the policy does not cover aviation.” The company declared that 
the only sorts of insurance which Salisbury had authority to sell were such policies 
as were issued by the company, and it is clear from defendant’s letter of September 
6th, set out above, that defendant was in the business of insuring aviators; and the 
just inference from all these facts, as well as from minor incidents of some evidential 
value needless to narrate, was that Salisbury was not without authority to contract 
with plaintiff as he did, and that there was acquiescence in that exercise of authority 
to such an extent that defendant actually instituted negotiations with plaintiff to in- 
duce him to accept a different form of policy from the one Salisbury had agreed to 
furnish, and different, also, from the one Salisbury delivered to him. 

Among the cases cited by appellant is Priest v. Insurance Co., 116 Kan. 421, 427, 
227 P. 538. The court discerns no analogy between that case and the one before us. 
Here it is not even pretended that plaintiff made any false statements in the applica- 
tion signed by him at Salisbury’s solicitation. The application contained nothing of 
consequence beyond the recital that he desired accident and health insurance, gave 
his name, age, occupation “aviator,” and the name of his beneficiary, and some other 
inconsequential data. Moreover, in the Priest Case a very serious question of alleged 
collusion between the insured and the agent to defraud the insurance company was 
involved. The other authorities cited by appellant have been carefully noted, but they 
cannot minimize the potency of our own decisions already cited herein. 

Among the minor incidents in the record is one concerning Salisbury. On April 
29, 1922, defendant wrote to the superintendent of insurance: 

“April 29, 1922. 


* * + * * & 
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“Supt. of Insurance, Topeka, Kan.: * * * Kindly cancel license No. 30932, issued 
to J. C. Salisbury, of Topeka, Kan., dated April 19, 1922, and oblige.” 

On June 13, 1922, defendant wrote a second letter : 

“Supt. of Insurance, Topeka, Kan.: Your records will disclose that on the 29th 
day of April, 1922, we requested cancellation of license of J. C. Salisbury, Topeka, 
Kan. Since that time Mr. Salisbury has satisfactorily adjusted his matter with us, 
and this may be treated as our request for an elimiatnion of the record that was 
made against him at our request.” 

On September 6, 1922, defendant wrote a third letter: 

“Superintendent of Insurance, Topeka, Kan.: * * * On account of numerous 
complaints of misrepresentations you will kindly cancel license No. 35946 issued under 
date of June 29, 1922, to J. C. Salisbury, and oblige. 

“{Signed] H. Wayne Russell, General Agent.” 

Defendant argues that these letters show that on June 12, 1922, Salisbury was 
not the agent of defendant in any respect. The significance of the letters hardly goes 
to that extent. Presumably the superintendent acted promptly and complaisantly on 
receipt of each of these letters, and it may be presumed, that on June 12th, Salis- 
bury might have had no license from the State of Kansas to act as agent for defend- 
ant. But the letters do not prove that he was not its agent on that day; and whether 
he was or not, it treated him as such, accepted the business he procured for de- 
fendant, and acquiesced in his exercise of an agent’s authority in his dealings with 
plaintiff. Nor is the last letter to the superintendent of insurance without its evi- 
dential significance in this lawsuit. It was written on the same date and by the same 
officer of defendant who wrote to plaintiff speaking of the company’s displeasure that 
Salisbury should have contracted with plaintiff for the sort of policy issued to him. 
The letter tends to show that Salisbury did not lack authority to make contracts for 
the company, but that he did have such authority and was wont to make a bad use 
of it; that he was prone to get the company into difficulties and to make misrepre- 
sentations for which the company was put to so much annoyance that it had to get 
rid of him altogether. 

[4] There is no error in this record of sufficient consequence to disturb the judg- 
ment. 

Affirmed. 
All the Justices concurring, Burch, J., in the result. 


SILVA v. FIDELITY & CASUALTY CO. OF NEW YORK. 
- (Supreme Judicial Court of Massachusetts. Middlesex. May 23, 1925.) 
147 Northeastern Reporter 858. 

1. INSURANCE—DEATH CERTIFICATE HELD ADMISSIBLE AND 
PRIMA FACIE EVIDENCE OF CAUSE OF DEATH. : 
Under G. L., c. 46, §§ 1, 19, providing that record of city clerk shall contain 

disease or cause of death and be prima facie evidence of facts recorded, certificate 

of medical examiner stating as cause of death “drowning (probably accidental)” 
was admissible and prima facie evidence of such facts. 
(For other cases, see Insurance, Dec. Dig. § 659[1].) 

3. INSURANCE—BURDEN WAS ON BENEFICIARY TO SHOW DEATH 
OCCURRED WITHIN TERMS OF POLICY. 

Burden was on beneficiary of accident insurance policy to show that death of 
assured occurred within policy terms. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 
4. INSURANCE—EVIDENCE HELD TO SHOW DEATH BY DROWNING. 


In action on accident insurance policy, evidence held to prove death by drowning. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 


5. INSURANCE—SUICIDE IS NOT ASSUMED WITHOUT CLEAR PROOF. 
As voluntary self-destruction is contrary to common conduct, and is crime 
involving high degree of moral turpitude, it is not assumed without clear proof. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


Exceptions from Superior Court, Middlesex County; G. A. Sanderson, Judge. 
: Action of contract by Frederick A. Silva against the Fidelity & Casualty Com- 
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pany of New York to recover on accident policy. Finding for plaintiff, and 
defendant excepts. Exceptions overruled. 

A. P. Stone, of Boston, for plaintiff. 

Joseph Wentworth, of Boston, for defendant. 

Rucc, C. J. This is an action of contract brought by the beneficiary named 
in a policy of accident insurance. The policy insured against bodily injury “sus- 
tained * * * through accidental means (excluding suicide, sane or insane, or 
any attempt thereat, sane or insane) resulting directly, independently and exclusively 
of all other causes, in * * * death.” There was evidence which would have 
warranted a finding that the assured, a man about fifty-five years old, had occupied 
a position of responsibility in a mercantile business. Through the consolidation of 
several concerns he had been given a position inferior in importance to one formerly 
a subordinate to him. He was chagrined and nervously affected and received a leave 
of absence with pay for a time, and then without pay. His physician pronounced | 
him mentally depressed, run down, in a nervous state and despondent but not 
insane, and no instructions were given to his friends. He was not in financial 
distress, but was able to live comfortably. When he could not sleep, he not 
infrequently went out to walk in the neighborhood of his house, returning later 
to bed. From nine o'clock in the evening of August 5, 1921, when he went to 
bed, until about nine o’clock the next morning, nothing was shown as to his 
movements. At the latter time, two hours after low tide, his lifeless body was 
found in the Mystic river, face downward in the water, about half a mile from 
his home, one-eighth of a mile from the nearest highway, and two hundred yards 
from a bath house. There was a path along the shore above high-water mark. 
The nearby beach sloped off very gradually over a hard bottom for fifty feet, and 
from there to the channel over mud. The body was about seventy-five feet from 
the high-water mark at a place where there was very little water and where the 
tide was lapping around it. 

{1, 2] The plaintiff offered in evidence a certificate of the city clerk as to the 
record of the death of the assured. It is provided by G. L., c. 46, in section 1, 
that the record of the city clerk as to death shall contain amongst other facts, 
“disease or cause of death,” and in section 19, that such record “shall be prima 
facie evidence of the facts recorded.” The death return made out by the medical 
examiner stated as the cause of death, “Drowning (probably accidental). Found 
on shore of Mystic river (one-eighth mile below Wellington Bridge) at low tide.” 
The defendant objected to the part of this certificate “where the cause of death is 
set forth.” The exception to the admission of this certificate must be overruled. 
It is within the express words of the statute. It is within the authority of Shamlian 
v. Equitable Accident Co., 226 Mass. 67, 115 N. E. 46, and Broadbent’s Case, 240 
Mass. 449, 452, 134 N. E. 632. The defendant did not ask to have stricken out 
or disregarded the words, “probably accidental” and therefore any question as to 
its competency or force apart from the rest of the certificate is not open. See 
Commonwealth v. Slavski, 245 Mass. 405, 415, 417, 140 N. E. 465, 29 A. L. R. 
281, and cases there reviewed. 

[3. 4] The burden was on the plaintiff to show that the death occurred within 
the terms of the policy. Smith v. Travelers’ Ins. Co., 219 Mass. 147, 150, 106 
N. E. 607, L. R. A. 1915B, 872; Leland v. Order of Commercial Travelers of 
America, 233 Mass. 558, 565, 124 N. E. 517. There was ample evidence to prove 
death by drowning. The plaintiff would be entitled to recover on the policy if 
death occurred by drowning unless it resulted from suicide. Lewis v. Brotherhood 
Accident Co., 194 Mass. 1, 6, 7, 79 N. E. 802, 17 L. R. A. (N. S.) 714. 

[5] Voluntary self-destruction is contrary to the common conduct of mankind. 
It is a crime involving a high.degree of moral turpitude. It is not assumed with- 
out clear proof. Bohaker v. Travelers’ Ins. Co., 215 Mass. 32, 102 N. E. 342, 6 
L. R. A. (N. S.) 543; Sponatski’s Case, 220 Mass. 526, 529, 108 N. E. 466, L. R. A. 
1916A, 333; Nichols v. Commercial Travelers’ Eastern Accident Association, 221 
Mass. 540, 544, 109 N. E. 449; Von Ette’s Case, 223 Mass. 56, 60, 111 N. E. 696, 
L. R. A. 1916D, 641. x 

[6] The determination of the cause of death on all the evidence was a question 
of fact. The evidence might have supported a different finding. But it could 
not have been ruled as matter of law either that the plaintiff was not entitled to 
recover or that he had failed to sustain the burden of proof resting on him. The 
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finding of the judge must stand because it cannot be pronounced unsupported by 

the evidence with the legitimate inferences which might: have been drawn from 

it. Moss v. Old Colony Trust Co., 246 Mass. 139, 143, 140 N. E. 803. Of course 

the judge was not bound to believe all the evidence or all aspects of the evidence 

favorable to the defendant. Commonwealth v. Russ, 232 Mass. 58, 70, 122 N. E. 176. 
Exceptions overruled. 


SHOEMAKER v. CENTRAL BUSINESS MEN’S ASS’N. (No. 18900.) 
(St. Louis Court of Appeals. waa 1 -_ 14, 1925. Rehearing Denied May 
12, 1925.) 

271 Southwestern Reporter 867. 

1. INSURANCE—ILLINOIS POLICY CONSTRUED ACCORDING TO LAWS 

OF ILLINOIS. 

An Illinois accident insurance policy must be construed and substantive rights 
of parties thereunder determined according to laws of that state. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 


2. INSURANCE—INSURER HELD NOT LIABLE WHERE INSURED 
ncn t  an SUICIDE, THOUGH INCAPABLE OF COMPREHEND- 
vs 
Under an Illinois accident insurance policy, exempting insurer from liability from 
suicide, sane or insane, no recovery could be had where insured committed suicide, 
though he was in state of delirium and unconscious of physical nature and con- 
sequences of his acts. 
(For other cases, see Insurance, Dec. Dig. § 465.) 


Appeal from St. Louis Circuit Court; Wilson A. Taylor, Judge. 

Action by Mary C. Shoemaker against the Central Business Men’s Association. 
Judgment for plaintiff, and defendant appeals. Reversed. 

Jones, Hocker, Sullivan & Angert, of St. Louis, for appellant. 

J. D. Wilson, of Nokomis, IIl., and F. H. Bacon, of St. Louis, for respondent. 

Sutton, C. This is an action upon an accident insurance policy. The cause 
was tried to a jury. There was a verdict for the plaintiff for the full amount of 
the policy and interest, and judgment was given accordingly. The defendant appeals. 

The policy sued on insures Dr. Samuel E. Shoemaker “against loss resulting 
from bodily injuries effected directly or independently of all other causes, through 
accidental means (suicide, sane or insane, is not covered), as specified in the 
following schedule: * * * For loss of life, $5,000.” The plaintiff is the 
beneficiary named in the policy. The insured died on the 11th day of October, 
1919, as a result of self-inflicted injuries. Plaintiff notified defendant of said 
—_— — made proof thereof in May, 1921, and this suit. was brought June 

, 1921. 

It is alleged in the petition that the insured— 

“lost his life from the result of bodily injuries effected independent and exclusive 
of all other causes through accidental means, to wit, on that day said Samuel E. 
Shoemaker, while a patient at St. John’s hospital in the city of Springfield, IIl., 
and while delirious from the effects of drugs administered to him by the physicians 
in charge of said hospital to relieve his pain and suffering, and while delirious 
from the effect of said drugs, and illness, unable to’ understand or comprehend 
the nature or consequences of his act, wounded himself in the throat with, to wit, a 
pocketknife, and threw himself from the window of said hospital, striking with 
violence on the graniteoid pavement, which said injuries so received resulted in 
death.” 

The insured’s death occurred at St. John’s hospital, at Springfield, Illinois. 
He was taken to the hospital for treatment on October 5, 1919. He was afflicted 
with a rectal abscess, a very painful disease, for which he had been taking 
morphine. It appears that from the time he entered the hospital he suffered 
continuous pain. His pain was so severe that he had to be given morphine, and 
suppositories containing opium were also used. He-suffered continuously from the 
time he entered the hospital until the time of his death, except as he was relieved 
by administering morphine. He was in the hospital six days. During that time 
his temperature ranged from 98.6 to 102.8; his pulse from 96 to 120, and his 
respiration from 20 to 32, as shown by the hospital record kept by the nurse 
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in attendance. There was no delirium noted in this record, and Sister Regis, 
the nurse in charge, testified that the insured did not exhibit delirium or any 
abnormal mental condition at any time while in the hospital that she observed prior 
to the injuries which caused his death, and the attending physician and friends 
who visited him testified to the same effect. 

There was evidence tending to show that the insured was of a genial, happy 
disposition, that he had a likeable personality, made friends easily, was good- 
natured and popular, and that he was a successful dentist. On the other hand 
there was evidence tending to show that he was a periodical drinker; that he 
indulged in periodical sprees lasting for a week at a time; that the habit grew 
worse as time passed; that just before he was taken to the hospital he indulged 
in an unusually heavy spree; that he was involved in an unfortunate affair of such 
a serious nature as would ordinarily give rise to despondency and worry. 

The evidence for the plaintiff shows that the insured while in the hospital 
occupied room 110 on an upper floor; that about four o’clock in the afternoon of 
the sixth day of his confinement in the hospital, he wounded himself in the throat 
three times with his pocketknife, and threw himself from the window of his 
room to the pavement below, and died from the injuries thus inflicted. 

Sister Regis, produced as a witness by plaintiff, testified: 

“Dr. Shoemaker wounded ‘himself with a knife. He wounded himself three 
times in the neck, and the knife, it had a file blade on it, and there was an extra 
blade on the end of it. I guess they call it a penknife. I cannot say which 
blade of the knife he used in inflicting the wounds. I had a conversation with 
him before he cut his throat. I went to ask him whether he wanted a little lunch, 
and he said, ‘No,’ and I said he had better take a glass of milk and he said, “All 
right, Sister. I got a glass of milk and offered it to him. Then he asked me to 
write a telegram for him. I asked to. whom and he said to his sister in New 
York. Then he told me he had better write the telegram ‘himself. I got him 
a piece of paper and he wrote the telegram. Then he took his treatment 
and asked me to close the door, and said that he would call if he wanted any- 
thing; that he wanted to take a little sleep. It was rather noisy in the hall, and 
as I went out of the door he said a second time: ‘Please close the door; I would 
like to take a little nap, as it is rather noisy im the hall.’ I closed the door and 
took the telegram to the office. The next thing I knew it was four o’clock when 
they said he was not in his room, and the first time I saw him then he was lying 
down below the window of his room on the graniteoid sidewalk. I had frequent 
conversations with Dr. Shoemaker while attending him, and talked with him on 
every occasional visit to his room. ‘The last conversation I had with him was 
the one just mentioned somewhere around two o’clock. I did not notice anything 
unusual or abnormal about him at all. As far as I could see, he was normal in 
every respect. According to the records, the last drug of any description that was 
given to him was at three o’clock that morning.” 

The testimony of Cole Walker, who was confined in the hospital with a 
fractured leg at the time the insured injured himself, was introduced by plaintiff, 
and from it we excerpt the following: 

“About four p. m. I was sitting up in my bed, and I could see the back part 
of room 110 as that room is not so long as my room. I saw a man hurriedly raise 
the window and climb up on the window sill; then he just bent over and bowed 
his head and dove off; just like diving in water. The last I saw was his feet up 
in the air. I could not get up, so that was the last I saw.” 

The affidavit of plaintiff was introduced in evidence by her. This affidavit 
was addressed to the defendant, dated May 4, 1921, and contained the following 
statement concerning the death of the insured: 

“He was a patient at St. John’s hospital, Springfield, Ill., for the purpose of a 
surgical operation, and while delirious from illness and laboring under delusion 
which made him unable to understand what he was doing, threw himself from 
an upper window and came to his death because of the fall.” 

In the proofs of death introduced by plaintiff, she made the following state- 
ment concerning the manner of the insured’s death: 

; “He cut his throat and jumped from a window while delirious from fever 
and pain.” ; 

Dr. Louis J. Wolfort, introduced by plaintiff, in answer to a hypothetical ques- 
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tion propounded by plaintiff’s counsel concerning the insured’s mental condition at 
the time he cut his throat and jumped out of the window, said that, in his opinion, 
“when the patient attacked himself with his pocketknife and jumped out of the 
window, he was in a delirious state of mind and did not know what he was 
doing.” Dr. Wolfort had never seen the insured, and based his opinion entirely 
upon hypothetical facts set forth in the question. On cross-examination he said: 
“I believe that this man, in an acute delirium, took his life; that is my belief.” 
The witness attributed the insured’s delirium to poison absorbed in the system from 
the rectal abscess. 

Dr. J. G. Meyer, who was in charge of the insured at the hospital, testifying 
on behalf of the defendant, said: 

“I saw Dr. Shoemaker several times each day while he was in the hospital, 
and on every occasion found him perfectly rational. I saw him about 9 o'clock 
in the morning on the day he killed himself, and again between 1:30 and 2 o'clock 
p. m., and on these occasions he talked rational, as he always did. I next saw 
him about 3 or 4 o’clock in the afternoon. The Sisters called me up and said 
he had injured himself. I went to the operating room and they had him on the 
table when I got there. He had severed the jugular vein, and he had cut open 
his neck, and undoubtedly he fractured his skull or injured himself severely at 
the time. He was unconscious, and was very near death because of the loss of 
blood and the shock. There was nothing in his condition at any time prior to his 
injury to indicate in any way that he was irrational or in delirium.” 

[1] The policy in suit is an Illinois contract, and it must be construed and the 
substantive rights of the parties thereunder determined according to the law of 
that state. The controversy in the case concerns the proper construction to be 
given to the following clause of the policy: “Suicide, sane or insane, is not 
covered.” 

The plaintiff contends that the words, “suicide, sane or insane,” are con- 
tradictory and meaningless; that every definition of suicide makes the intent of 
taking one’s own life the indispensable element which constitutes the act; that 
under the definition of suicide only a sane man can commit suicide; that an insane 
man cannot commit suicide; that the only reasonable meaning to be given to the 
words as used in the policy is that in case of either an insane man or a sane 
man, whose death is caused by his own act, there must be some suicidal intent, 
even if the intent be only the bewildered and uncertain intent of an insane man; 
and that if the insured in this case was in such a condition of mind at the time 
he cut his throat and threw himself from the window of the hospital that he did 
not know what he was doing and was’ incapable of understanding the physical 
nature and effect of his acts. then his death was not the result of suicide, and 
the defendant is liable under the policy for such death. 

The contention of the defendant is that if the insured killed himself, then it 
matters not that he was at the time delirious, that he was either sane or insane, 
or what was his mental condition, or how sound or unsound or disordered was 
his mind; the clause of the policy in question, nevertheless, in either event, exempts 
the defendant from liability, and the plaintiff cannot recover. 

In Seitzinger v. Modern Woodmen of America, 106 Ill. App. 449, the insur- 
ance contract sued on provided that it should become null and void if the insured 
should, within three years, “die hy his own hand, whether sane or insane.” The 
defendant in his answer set up this clause of the policy in defense of the action. 
The plaintiff replied that, at the time the insured came to his death by his own 
hand, he was “wholly insane, totally unconscious of the manner of his death, and 
wholly and totally incapable, by reason of such insanity, of forming an intention to 
take his own life, and did not, at the time, comprehend or understand the physical 
nature and result of his act, and did not intend to take his life.’ The defendant 
demurred to this replication; the trial court sustained the demurrer, dismissed 
the suit, and rendered judgment in favor of the defendant. In disposing of the 
case on appeal the appellate ccurt said: p 

“It is known by all who have given the subject any attention that self-destruction 
by assured persons has become very frequent, and that in almost all such cases it 
is sought to avoid the effect of provisions in the contract relieving the insurer from 
liability in such cases, by setting up insanity of the assured at the time of com- 
mitting the prohibited act. And, ‘as the line between sanity and insanity is often 
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shadowy and difficult to define,” and the line between one degree of insanity and 
another is still more so, experience demonstrated that any clause in such contract 
dependent upon the mental condition of the assured at the time of the act was 
practically of no avail; and, having both a lawful and moral right to do so, and 
prudence on their part and justice to their surviving policyholders and members 
demanding it, insurance companies and fraternal and beneficial societies generally, 
have deemed it their duty to so provide in their contracts as to take the whole 
question as to sanity or insanity out of the domain of controversy. To this end 
such provisions as the one in the case at bar have been made part of the contract. 
These provisions are of comparatively recent date, and cases containing them form 
a distinctively separate class. The language is, shall ‘die of his own hand, sane 
or insane,’ or other form clearly indicating a purpose to exclude all question as to 
mental condition. Where there is such a stipulation in the contract, the modern 
authorities are almost uniformly to the effect that it is valid, and that there can 
be no recovery even if the assured was ‘utterly bereft of reason’ at the time of 
committing the act. In such case ‘it is wholly immaterial what the assured’s 
mental condition was. * * *’ 

“The contract in the case at bar contains the provision that if the assured 
‘shall within three years die of his own hand, whether sane or insane,’ his insurance 
shall be forfeited; his ‘certificate shall become null and void.’ Within nine months 
he was dead, had died by his own hand. True, he was insane; but the clause in 
his contract includes that condition. True, he was insane to an extreme degree, 
but the language in his contract, when given no more than its plain and ordinary 
meaning, includes all degrees of insanity. He was insane. The parties to this 
contract undertook and intended to exclude all liability in case of self-destruction, 
and to exclude and put all question as to sanity or insanity out of the domain 
of controversy, and to that end chose apt and comprehensive words that had a plain, 
precise, and definite meaning.” 

The Seitzinger case went on appeal to the Supreme Court. Seitzinger v. 
Modern Woodmen of America, 204 Ill. 58, 68 N. E. 478. In disposing of the case 
the Supreme Court, speaking through Justice Wilkin, said: 

“There seems to be a general concession of opinion in the several courts of 
last resort in this county in which the question has arisen, that where a policy 
contains the condition that if the insured dies by his own hand, commits suicide, 
self-destruction, etc., ‘whether sane or insane,’ and he does die by his own act, the 
insurer is not liable; that ‘the word “insane” implies every degree of unsoundness 
of mind, and the liability of the insurer is not affected by the degree of insanity.’ 
The case of DeGogorza v. Insurance Co., 65 N. Y. 235, is generally cited as the 
leading case on the subject. Speaking of the condition ‘sane or insane,’ it is there 
said: ‘We have therefore only to consider the interpretation to be given to the 
language of the contract of insurance, for no question is made but that it was 
fully understood. and agreed to by both parties. It can scarcely be doubted that an 
insurer of the life of a person may, by apt language, guard himself from liability 
for all disasters if the exemption does not contravene public policy. He may 
provide that if the assured shall die of the smallpox, or any other specified disease 
of the body, he would not be liable, and there appears to be no reason why he 
may not guard himself against liability if death results from any disease of the 
mind. Indeed, it is said by Lapallo, J., in Van Zandt v. Insurance Co., 55 N. Y. 
160, “that no rational doubt can be entertained that a condition exempting the 
insurer from liability in case of the death of the assured by his own hand, whether 
sane or insane, would be valid if mutually agreed upon between the insurer and 
the insured”; and then, in substance, adds, that if nothing is said with respect 
to insanity, the result is that a party does not “die by his own hand” if his death 
happens from the involuntary act of a madman. This view of the question is but 
a very concise and accurate statement of the law as announced in cases previously 
adjudged. * * * The word “insane” or “insanity” ordinarily implied every degree 
of the unsoundness of mind; and in this case we assume that the assured was 
in the very last degree mad or insane, so that the mere act of self-destruction 
was wholly involuntary. * * * We prefer to base our decision upon the ground 
that the words of the proviso in the policy before us, by plain rules of interpretation, 
exempt the insurer from liability. * * *’ 

“In the recent case of Clarke v. Equitable Life Assurance Society, 118 F. 374, 
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the Circuit Court of Appeals for the Fourth District construed the condition, and 
held that in that case the provision ‘self-destruction, sane or insane,’ was a risk 
not assumed by the scciety in the contract. In that case the evidence showed the 
insured shot himself in the head with a pistol. Plaintiffs, in their replication ad- 
mitting the shooting, averred that the mind of the assured ‘was so impaired and 
affected by insanity that he was not conscious of the physical nature and consequences 
of the act he then committed, and did not intend to cause his death, but was moved 
to commit said act by irresistible impulse.’ The lower court sustained a demurrer 
to the replication, and the Circuit Court of Appeals affirmed the judgment. In its 
opinion by Brawley, District Judge, the following cogent reasoning is used: ‘If it 
was an open question, there is much to be said of the injustice of contracts of this 
nature, for a person ought no more to be held responsible for the loss of his life 
when taken by himself under the ravings of delirium or impelled by the halluci- 
nations of melancholy than if he dies from ordinary disease or from an accident. 
But that question is not before us, and it seems to. be well settled that insurance 
companies may avoid altogether this class of risks, and that, being at liberty to 
stipulate against hazardous occupations, unhealthy climates or deaths from con- 
sumption or other excepted diseases, they may also contract not to assume a risk 
of a certain mode of death, and presumably the premiums are calculated on the 
elimination of that risk. If the assured is informed, in apt words, of the extent 
of the limitation, it is not perceived that there is any good reason why such contract 
should not be governed by the same rules of interpretation as control courts in all 
other cases of contract, and why plain and unambiguous words should be frittered 
away by casuistry and refinement. * * * ‘It will be observed that the proviso 
under consideration contains no words limiting its operation to intentional suicide. 
The company contracted that it would not assume the risk of self-destruction, sane 
or insane. The contention of appellant is, that self-destruction avoids the policy if 
the insured lacked the intelligence to know that his act was wrong, but that it is 
not avoided if he did not understand the physical nature of his act. To sustain 
such a contention would require us to believe that the deceased shot himself through 
the head, because he did not know that it would kill him. Instead of giving to the 
words of the proviso the plain meaning for which they were manifestly intended— 
that the insurer intended to guard itself from liability if the insured came to his 
death from any physical movement of his own, whether sane or insane—we would 
lose ourselves in the consideration of the different phases of insanity, be com- 
pelled to split it into degrees, and to hold that if he was so entirely insane as not 
to understand the physical consequences of his act the proviso would be avoided, 
while a lesser degree of insanity would make the company liable.’ 

“In the case at bar the replication confesses the cause of death and seeks to 
avoid the condition in the contract by setting up the insanity of the insured. It is 
not denied that an insurance company may contract to avoid liability if death results 
from any disease of the mind, just as it may if death results from any specified 
bodily disease, if the contract is embodied in apt language. Nothing can be clearer 
than that the words ‘sane or insane’ were introduced in the certificate by the insurer 
for the purpose of excepting from its operation any self-destruction, whether the 
insured was of sound mind or in a state of insanity. There is no qualification of 
the varying degrees of insanity, but the language is, simply, ‘sane or insane.’ These 
words have a precise, definite, well understood meaning. No reasonable mind could 
be misled by them, and no expansion of language could more clearly express the 
intention of the parties. In the construction of ordinary words in a contract they 
are to be given the meaning which they convey to the ordinary mind, and to permit, 
in cases of this kind, the discussion and proof and a differentiation of the degrees of 
insanity would be to do violence to words having a generally accepted significance and 
to do that which the parties themselves never contemplated. By the plain rules of 
interpretation appellee is exempt from liability under this contract.” : 

Supreme Council of the Royal Arcanum v. Pels, 110 Ill. App. 409, was an action 
on a benefit certificate issued by a fraternal beneficiary society. In that case the 
court said: 

“Under a by-law providing that the certificate should be void in case the member 
committed suicide, appellant would be liable only ‘if at the time of the suicidal act 
the assured was so affected with insanity as to be unconscious of the act or of the 
physical effect thereof, or was driven to its commission by an insane impulse which 
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he has not the power to resist.’ Grand Lodge v. Wieting, 168 Ill. 408. Under a by- 
law providing that the certificate should be void if the insured ‘whether sane or 
insane, die by his own hand,’ any self-destruction is excepted, and there is complete 
exemption from liability in case of suicide by the insured, notwithstanding he was 
wholly insane and incapable of understanding the physical nature and effect of his 
act. Seitzinger v. Modern Woodmen, 204 Ill. 58.” 

Supreme Court of Honor v. Buxton, 111 Ill. App. 187, was an action on a 
benefit certificate of a fraternal beneficiary society. The certificate contained a 
clause exempting the society from liability if the imsured should “commit suicide, 
whether sane or insane.” In disposing of that case the court said: 

“Since the opinion of the Supreme Court in Seitzinger v. Modern Woodmen, 
204 Ill. 58, the effect of a provision in a policy of insurance exempting the insurer 
from liability if the insured ‘commits suicide, whether sane or insane,’ is no longer 
an open question in this state. That case determines the right of the contracting 
parties to limit the liability of the insurer by such a provision; that it must be given 
the construction which the words employed naturally and ordinarily import and is 
not to be qualified so as to create a liability on the part of the insurer, even if the 
insured at the time he-committed suicide, was of such unsound mind as to be wholly 
ignorant and unconscious of the physical nature of such act of self-destruction.” 

In Blasingame v. Royal Circle, 111 Ill. App. 202, which was also an action on 
a benefit certificate of a fraternal beneficiary society, the answer pleaded a provision 
in the insured’s application for membership that if the insured should “die by suicide 
whether sane or insane,” the defendant should not be liable. The cause was de- 
termined upon a demurrer to the plaintiff's replication to defendant’s answer. In 
disposing of that case the court said: 

“The stipulation alleged to be contained in the application, providing that if the 
insured should die by suicide, whether sane or insane, the society should not be re- 
sponsible, if properly pleaded, constitutes a complete exemption from liability in case 
of suicide by the insured, notwithstanding he was wholly insane and totally incapable 
of understanding the physical nature and effect of his act. Seitzinger v. Modern 
Woodmen, 204 Ill. 58.” 

In the Supreme Court, Knights of the Maccabees of the World v. Marshall, 
111 Ill. App. 312, the defendant pleaded that the insured committed suicide in violation 
of a provision of the insurance contract sued on, exempting the defendant from 
liability in the event of the death of the insured “by suicide whether sane or insane.” 
The plaintiff replied that the insured was at the time he committed the act which 
caused his death “so mentally unsound as to not comprehend the nature of the act 
of self-destruction, and was incapable of forming an intent to take his own life.” 
The defendant demurred to this replication, and the trial court overruled the de- 
murrer. The appellate court, holding that this was error, said: 

“A provision of a life insurance policy which provides against liability if 
the insured shall commit suicide, whether sane or insane, is a complete exemption 
from liability in case of suicide by the insured, notwithstanding he was wholly 
insane and totally incapable of understanding the physical nature and effect of his 
act of self-destruction. Seitzinger v. The Modern Woodmen of America, 204 III. 58.” 

In Zerulla v. Supreme Lodge Order of Mutual Protection, 118 Ill. App. 191, a 
clause in the insurance contract sued on exempted the defendant from any liability 
in case the death of the insured should be caused by his own “suicidal act, sane or 
insane,” and in disposing of that case the court said: 

“The contention of appellant is, that if Jordan [the insured] at the time he took 
his own life was by reason of his insanity ‘unconscious of the act, or the physical 
effect thereof, or was driven to the commission of the deed by an insane impulse which 
he had not the power to resist, appellant was entitled to recover.’ 

“The case of Seitzinger v. The Modern Woodmen, 204 Ill. 58, is conclusive 
against this contention. It was in that case decided that a clause in a life policy 
providing against liability if the insured ‘shall die by his own hand, whether sane or 
nsane’ is a complete exemption from liability in case of suicide by the insured, not- 
withstanding he was wholly insane and totally incapable of understanding the physical 
nature and effect of his act.” 

_ The Zerulla Case went to the Supreme Court upon appeal. Zerulla v. Supreme 
Lodge Order of Mutual Protection, 223 Ill. 518, 79 N. E. 160. And the Supreme 
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Court, affirming the judgment of the appellate court, said: 
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“The Appellate Court, in which the judgment sought to be reversed was rendered, 
held, under the authority of Seitzinger v. Modern Woodmen of America, 204 III. 
58, that the fact that Jordan committed suicide precluded a recovery, and based its 
judgment of affirmance of the judgment of the circuit court upon that ground. * * * 
It is not denied Jordan committed suicide, and we adhere to the rule announced in 
Seitzinger v. Modern Woodmen of America, supra, that under the provisions of 
his contract there can be no recovery in this case whether he was sane or insane— 
and this without regard to the degree of his insanity, if he was insane at the time.” 

In Kiesewetter v. Knights of Maccabees, 227 Ill. 48, 81 N. E. 19, the insurance 
contract provided that the defendant should not be liable in case of “the suicide of 
the insured whether sane or insane.” The evidence showed that the insured com- 
mitted suicide by hanging. The defendant demurred to the evidence in the trial 
court. The demurrer was sustained, and judgment given accordingly. The Supreme 
Court, affirming the judgment of the trial court, said: 

“Counsel stated to the court that he offered to prove * * * ‘that the deceased 
came to his death while insane; that his mind was in such a condition of insanity 
and frenzy that he was not aware, at the time of his death, of the physical conse- 
quences of his act if he took his life at that time.’ The offer was objected to, and 
the court properly sustained the objection. Seitzinger v. Modern Woodmen, 204 III. 
58; Zerulla v. Supreme Lodge, 223 Ill. 518.” 

[2] We see no escape for plaintiff from the binding effect of the Illinois de- 
cisions, for they unquestionably hold that, where the physical movement or act of 
the insured resulting in his death necessarily imports suicidal intent, this is suicide 
within the meaning of the words, “suicide, sane or insane,” regardless of the mental 
condition of the insured at the time of the commission of the suicidal act. The plain 
tiff’s counsel contend, however, that the Illinois cases are conflicting. They say 
that Supreme Lodge v. Gelbke, 198 Ill. 365, 64 N. E. 1058; Dickerson v. Northwestern 
Mutual Life Ins. Co., 200 Ill. 270, 65 N. E. 699; Royal Circle v. Achterrath, 204 
Ill. 549, 68 N. E. 492, 63 L. R. A. 452, 98 Am. St. Rep. 224, and Knight Temp!ars 
v. Crayton, 209 Ill. 550, 70 N. E. 1066, announce a contrary doctrine to that an- 
nounced in the Seitzinger Case and the cases following it. 

The Supreme Court in the Seitzinger Case, reviewing the Gelbke Case, said: 

“It was not decided in that case that under the contract of insurance there 
declared upon the insurer might not insist upon its non-liability upon proof that the 
insured came to his death by suicide, even though the degree of insanity was such 
that he was ‘wholly insane, totally unconscious of the manner of his death, and 
wholly and totally incapable, by reason of such insanity, of forming an intention 
of taking his own life, and did not at the time comprehend or understand the physical 
nature and result of his act and did not intend to take his life,’ as was attempted to 
be urged by the plaintiff in this case under the replication.” 

In the Dickerson Case there was no issue made as to the mental condition of the 
insured and the pronouncement of the court in that case to the effect that the de- 
fendant was not relieved from liability under the exemption clause of the policy, 
unless the insured was in such a state of mind as to be unconscious of the physical 
nature and effect of the act of self-destruction, was not germane to any question 
before the court for decision. The same is true of the Achterrath Case. Moreover, 
the dicta of the court in these cases must be regarded as overruled by the later 
decisions of the same court. 

There is nothing in the Crayton Case at war with what was said in the Seitzinger 
Case. It but announces a familiar doctrine recognized in all the decisions, that where 
the insured kills himself by accidental physical acts or movements, the provision 
of the policy with reference to self-destruction, sane or insane, does not apply. 
Besides this, the doctrine of the Seitzinger Case has been twice reaffirmed by the 
Supreme Court since the Crayton Case was decided. 

There is nothing in the record in the present case tending in the slightest degree 
to show that the insured killed himself accidentally. His physical movements, as 
shown by the undisputed evidence, are not susceptible of any such interpretation. 
He cut his throat three times with his pocketknife, laying the throat open and 
severing the jugular vein. He then raised the window of his room, climbed upon the 
window-sill, bent over, bowed his head, and threw himself head foremost to the 
granitoid pavement below. From these physical movements an intent to commit 
self-destruction is as manifest as if he had hanged himself, or shot himself, or taken 
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a deadly poison. There is no hint or suggestion in the evidence that he came to his 
death by accidentally cutting his throat, or accidentally falling from the window, 
or by the accidental or intentional act or acts of any other person. Besides, the 
plaintiff does not predicate her alleged right of recovery upon the death of the in- 
sured by any such accidental movements or acts. She did not so plead her case, 
nor did she try it on that theory below. She alleges in her petition that the insured, 
“while delirious from the effect of drugs and illness and unable to understand or 
comprehend the nature or consequences of his act, wounded himself in the throat 
with a pocketknife and threw himself from the window of the hospital, striking 
with violence on the granitoid pavement, which said injuries so received resulted 
in death.” The petition clearly declares upon accidental death in the sense that 
the insured took his own life when he was in such a condition of mind as to be 
incapable of understanding or comprehending the nature or consequences of the act 
of self-destruction. 

But it is urged by plaintiff's counsel that the insured in this case, when he 
committed the act or acts which caused his death, was neither sane nor insane, but 
was in a state of delirium, which so disturbed or deranged his mental functions that 
he did not know what he was doing and was unconscious of the physical nature 
and consequences of his acts, and that therefore his self-destruction was not “suicide, 
sane or insane,” within the meaning of those words as used in the exemption clause 
of the policy. Counsel on both sides of this case have brought to our attention 
many definitions of “delirium” and “insanity,” as formulated by eminent authorities. 
It would serve no useful purpose to enter into a discussion of the abstruse learning 
involved in these definitions. After having read them all, we have not the slightest 
hesitancy to say that a person whose mental functions are so disturbed or deranged 
by delirium that he is unconscious of the physical nature and consequences of the 
act of self-destruction, is, in contemplation of law, insane. 

We find no recognition in the books of any state or condition of mind which is 
neither sane nor insane. If the insured, when he killed himself, was not “insane,” 
then he was “sane.” The one term is but the antipode of the other. Whatever phase 
of mental condition is not included in the one term is included in the other. There 
can be no sort of doubt that the expression, “sane or insane,” as used in the exemp- 
tion clause of this policy, includes the entire range of mental condition. The law 
of Illinois is so written and we are bound by it. 

The Commissioner recommends that the judgment of the circuit court be reversed. 

Per CurtAM. The foregoing opinion of Sutton, C., is adopted as the opinion of 
the court. 

The judgment of the circuit court is accordingly reversed. 

Daues, P. J., and Becker and Nipper, JJ., concur. 


COCHRAN v. STANDARD ACC. INS. CO. OF DETROIT, MICH. (No. 15272.) 
(Kansas City Court of Appeals. Missouri. March 2, 1925.) 
271 Southwestern Reporter 1011. 

1. INSURANCE—PLAIN AND UNAMBIGUOUS TERMS OF CONTRACT 

CANNOT BE CHANGED BY JUDICIAL CONSTRUCTION. 

Plain and unambiguous terms of contract of insurance cannot be changed by 
judicial construction. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—CONTRACT SUSCEPTIBLE OF TWO DIFFERENT CON- 
STRUCTIONS CONSTRUED MOST FAVORABLY TO INSURED. 
When<an insurance contract is farily susceptible of two different constructions, 

so that reasonably intelligent men would honestly differ as to meaning thereof, that 

construction will be adopted which is most favorable to insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—CONSTRUCTION OF CONTRACT IN FAVOR OF IN- 
SURED MUST BE LOGICAL. 

_ Construction of insurance contract, fairly susceptible of two different construc- 

tions, should be construed as favorable to insured as reasonably may be, but such 

construction must be a logical and not a sophistical one. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 








560 Insurance Law Journal, Vol. 65. [Sept., 1925 


4. INSURANCE—JUST INTERPRETATION OF CONTRACT ARISES ON’ 
WHOLE SUBJECT MATTER. 
Just interpretation of insurance contract arises on the whole subject matter. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


5. INSURANCE—EXCEPTION IN ACCIDENT POLICY RELIEVING IN- 
SURER FROM LIABILITY FOR INJURIES TO INSURED FROM FIRE- 
ARMS CONSTRUED. 

Exception in accident insurance policy relieving insurer from any liability where 
injuries to insured resulted while he was engaged in certain occupations, “or under 
any circumstances” from firearms of any kind, held not plain and unequivocal, and 
under rule of noscitur a sociis, liability of insurer was excepted only “while” insured 
was connected in some way with or “engaged in” handling or using firearms, or was 
in an enterprise where firearms were being used and handled, whereby he was likely 
to come into dangerous contact with and be injured by them. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Appeal from Circuit Court, Jackson County; Charles R. Pence, Judge. 

Action by Helen E. Cochran, as administratrix of the estate of P. O. Cochran, 
deceased, against the Standard Accident Insurance Company of Detroit, Mich. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Warner, Dean & Thomson, of Kansas City, for appellant. 

Atwood, Wickersham, Hill, Levis & Chilcott, of Kansas City, for respondent. 

TrimsB_E, P. J. This is an action upon an accident insurance policy, wherein 
defendant insured plaintiff’s husband against the effects of bodily injuries received 
during the term of insurance, “effected solely by external, violent, and accidental 
means,” and promised to pay $2,500 if such injuries should, independently of all other 
causes, result in death within 90 days. 

There is no controversy over the issuance and delivery of the policy, nor over 
the fact that the policy was in force at the time of insured’s death on January 20, 1923, 
from external, violent, and accidental means. It is also agreed that on said date in- . 
sured was sitting in a seat in a day coach, riding as a passenger upon a train traveling 
a short distance west of El Paso, Tex., and that while thus sitting, an insane man 
suddenly and without warning fired a pistol and killed insured, and that insured in 
no manner caused or contributed to said act or his death. 

The controversy arises over the construction and effect to be given to a provision 

in the ‘policy which provided that it was— 
“issued by the company and accepted by the insured, with the understanding and agree- 
ment that no benefits will be paid for injuries, resulting fatally or otherwise, received 
under or in consequence of any of the following conditions: (1) While on a locomo- 
tive, freight car or caboose used for passenger service or otherwise, or while on the 
platform or steps of any railway car while in motion; or while entering or leaving, 
ur trying to enter or leave any moving conveyance; or while improperly on the right 
of way or bridge of any railway; or (2) while, or in consequence of being, or having 
been, affected by, or resulting directly or indirectly, wholly or partly, from intoxicants, 
anesthetics, narcotics, sunstroke, freezing, vertigo, sleepwalking, fits or any bodily or 
mental infirmity in any form, either as a cause or effect, or medical or surgical treat- 
ment or operation; or from gas or poison in any form or manner, or contact with 
poisonous substances; or (3) while engaged in aerial navigation, hunting, fishing, or 
in exploring expeditions, or under any circumstances from firearms of any kind, ex- 
plosives, war or riot; or (4) from wrestling, lifting, racing, or competitive games, 
etc. (Italics ours.) 

Defendant relies upon the above exception clause No. 3, and asked a declaration 
of law from the trial court, sitting as a jury, to the effect that if deceased was killed 
in his seat in the coach by a man suddenly. and without warning firing a pistol, then 
plaintiff could not recover. The court refused to give the declaration, and rendered 
judgment for plaintiff, and defendant has appealed. 

{1-7] The pivotal question in the case is whether the exception clause relied upon 
is so plain and unequivocal as to afford no room for construction. If the terms are 
plain and unambiguous, they cannot be changed by judicial construction, for that 
would be making a new contract for the parties. Penn v. Travelers’ Insurance Co. 
(Mo. App.) 225 S. W. 1033, 1034. “So long as the contract is plain and unambiguous, 
not open to different constructions, and is so framed as that the insured is not justified 
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in thinking the contract to be something other than it is, it is not within the power of 
the courts to change it or to make a new contract for the parties by judicial construc- 
tion.” Taylor v. Loyal, etc., Ins. Co. (Mo. App.) 194 S. W. 1055, 1057. But when 
an insurance contract is so drawn as to be “fairly susceptible of two different con- 
structions, so that reasonably intelligent men on reading the contract would honestly 
differ as to the meaning thereof, that construction will be adopted which is most 
favorable to the insured.” Imperial Fire Ins. Co. v. Coos County, 151 U. S. 452, 462, 
14 S. Ct. 379, 381 (38 L. Ed. 231). Such construction, where there is room for it, 
should be as favorable to the insured as reasonably may be, but it must be “only 
a natural and logical one, and not a strained or sophistical one.’ Bader v. New 
Amsterdam Casualty Co., 102 Minn. 186, 189, 112 N. W. 1065, 1066 (120 Am. St. 
Rep. 613). However, the “just interpretation of a contract arises on the whole 
subject matter. It must be viewed from end to end and corner to corner, and all its 
terms pass in review for one clause may modify, limit or illuminate the other.” 
Mathews v. Modern Woodmen, 236 Mo. 326, 342, 139 S. W. 151, 155 (Ann. Cas. 1912D, 
483) ; Groves v. Great Eastern Casualty Co., 212 Mo. App. 316, 246 S. W. 1002. So 
that in construing the insurance contract in the case at bar, we must look at the entire 
paragraph relating to the exceptions or exemptions. Defendant would have us to 
construe the policy as if it read “no benefits will be paid for injuries resulting under 
any circumstances from firearms of any kind.” But the exception is not so unequiv- 
ocally stated, and, as said in Copper v. National, etc., Ins. Co., 212 Mo. App. 226, 
274, 253 S. W. 465, 467: 

“When it is attempted to relieve the insurer from liability for such an [accidental] 
injury by a clause in the nature of an exception in a policy of this character, it can 
only be accomplished by language unequivocal in its meaning.” 

Examining the entire paragraph relating to exceptions or exemptions from liability, 
we find they are all stated in one sentence, and the words “under” any circumstances 
from firearms of any kind” must not be wrenched from their setting nor from the 
context in which they are found. Considering then, the entire paragraph, it manifestly 
sets out or specifies various situations wherein the insured, by getting into certain 
relations or enterprises has increased the hazard or risk of injury. Now, what would 
a “reasonably intelligent man on reading the contract” and about to accept and pay 
for the policy, understand to be the meaning of that entire paragraph? He would 
naturally and reasonably understand that, under exception No. 1 of the policy, it 
provided no insurance if he were hurt or killed “while on” a locomotive, freight car, 
or caboose, or the platform or steps of a railway car while in motion, or “while 
entering or leaving, or attempting to do so, any moving conveyance,” or “while im- 
properly on” the right of way or bridge of a railway; and that under exception 
No. 2 no insurance would be paid if he were hurt or killed “while, or in consequence 
of being, or having been, affected” by intoxicants, anesthetics, narcotics, etc.; and 
that under exception No. 3 the policy would afford no insurance if he were hurt or 
killed, “while engaged in” aerial navigation, hunting, fishing, or exploring expeditions, 
or under any circumstances from firearms of any kind; and that under exception 
No. 4 the policy would afford no insurance if he were hurt or killed by injuries result- 
ing “from wrestling, lifting, racing, or competitive games,” etc. 

The foregoing are matters which the insurer provides against because they are 
extra hazardous; and they are things which the insured can and must avoid if. he 
would have full protection under the policy. All of the exceptions, even the sun- 
stroke, freezing, vertigo, sleepwalking, fits or bodily or mental infirmity or medical 
or surgical treatment or operation, or gas, poison or contact with poisonous sub- 
stances, are matters with which insured is himself personally affected, since the 
injury must result “while, or in consequence of being, affected” by them. In 
other words, since the injury must result while or in consequence of his being affected 
by such things, they are, so to speak, matters originating with and continuing to 
inhere in him, and with which he alone is immediately and personally connected not 
only in origin but also in effect. And the provision relating to firearms is not only 
associated in the same sentence with these, but is in the very clause 3, in which it 
appears connected with the words “while engaged in,” thus still stronger conveying 
the idea that it too relates to a matter of extra hazard with which he himself sus- 
tains a relation both in cause and effect. Hence, insured would understand that the 
firearms clause, like the others, refers merely to those situations where he has increasd 
the risk either by engaging in enterprises where frearms are used or by handling 
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or using them himself; and that he must not engage in such enterprises and mus‘ 
refrain from handling or using firearms if he would avoid coming within the exemp 
tion as to them. Would it ever enter the mind of a reasonably intelligent man accept 
ing insurance under this contract that if he were to go on board a vessel and a canno: 
should get loose and roll about the deck, as in Victor Hugo’s “Ninety-Three,” and 
crush the life out of him, his beneficiary could not recover because his death wa 
caused by a firearm? The illustration here used is, however, more favorable to de 
fendant’s contention than the facts in the case at bar, for in the former it could be 
said that he had knowingly placed himself in such situation or relation to the eannon 
that if it got loose from its moorings it might roll against and crush him. Whereas. 
in the facts of this case, the insured was in no way connected with the use of th: 
firearm, nor could he know or apprehend in any way that it would, or was likely to 
be used. If defendant’s contention be correct, then if insured had been walking along 
the street and someone had, from an upper story, dropped a rifle upon and killed him, 
the insurer would be exempt from liability. 

The phrase, “under any circumstances from firearms,” is used in the same sen 
tence with the provision that the company will not be liable if insured is injured 
“while” at or in certain places or “while engaged in” other things, and the implica 
tion would be that the “circumstances” connected with firearms are of the same kind 
and character as those with which it is associated. “It is a familiar rule in the con 
struction of terms to apply to them the meaning naturally attaching to them from 
their context. ‘Noscitur a sociis’ is a rule of construction applicable to all written 
instruments. Where any particular word is obscure or of doubtful meaning, taken by 
itself, its obscurity or doubt may be removed by reference to associated words. And 
the meaning of a term may be enlarged or restrained by reference to the object of 
the whole clause in which it is used.” 1 Fed. Stat. Ann. (2d Ed.) of Statutes and 
Statutory Construction, 115. It is a rule of interpretation by which the meaning of 
not merely one word but that of several may be arrived at where there is use or room 
for construction. Brown v. Chicago, etc., R. Co., 102 Wis. 137, 77 N. W. 748, 78 
N. W. 771, 44 L. R. A. 579. Taking into consideration the entire paragraph relating 
to the exceptions or exemptions from liability, we think it is open to the construc- 
tion that the liability of the company was excepted only “while”’ the insured is con- 
nected in some way with , or is. “engaged in,” handling or using firearms, or is in an 
enterprise where firearms are being used and handled, whereby he is likely to come 
into dangerous contact with and be injured by them. This is the ordinary, natural, 
and most obvious meaning to be gathered from the context of the phrase and from 
the grammatical construction of the sentence in which it is used. “The grammatical 
construction of a contract will not be followed if a different construction will better 
give effect to the intention of the parties as shown by the whole instrument and 
accomplish the object for which the contract was executed. Rules of grammatical 
construction, however, are not to be disregarded where they serve to throw light 
on the intention of the parties.” 13 C. J. 534. 

The cases cited by defendant are not deemed to be strictly in point and controlling 
in the present case. They are cases where the exemption clearly and uneuqivocally, 
and without qualification, applied to death or injury from the causes excepted. Such, 
for example, are the cases of Bader v. New Amsterdam Casualty Co., 102 Minn. 
186, 112, N. W. 1065, 120 Am. St. Rep. 613; Powers v. Travelers’ Ins. Co., 186 N. C. 
336, 119 S. E. 481; Vanderbilt v. Travelers’ Ins. Co., 112 Misc. Rep. 248, 184 N. Y. S. 
54; Hawkeye, etc., Ass’n v. Christy (C. C. A.) 294 F. 208; Early v. Standard, etc., 
Ins. Co., 113 Mich. 58, 71 N. W. 500, 67 Am. St. Rep. 445; Taylor v. Loyal, etc., Ins. 
Co. (Mo. App.) 194 S. W. 1055; and Penn v. Travelers’ Ins. Co. (Mo. App.) 225 
S. W. 1033. In the case last cited not only did the policy unequivocally provide that 
if injury or death resulted “wholly or partly from firearms” (loc. cit. 1034), the 
company would not be liable, but the insured’s death resulted from a firearm which he 
himself was carrying. In the case of Robyn v. New Amsterdam Casualty Co. (Mo. 
App.) 257 S. W. 1065, there was an exemption from liability if injury was sustained 
by insured “while getting on or off any public conveyance or while being upon the 
step or steps thereof.” There was nothing ambiguous or of doubtful meaning about 
this, nor was any contention made that there was. The plaintiff's contention necessarily 
conceded that, for it was sought to show that the injury did not occur under those 
circumstances. As we view the terms of the policy in the case at bar, the judgment 
should be affirmed; and it is so ordered. 

All concur. 
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OKA v. UNITED STATES FIDELITY & GUARANTY CO. 

(Supreme Court, Appellate Division, First Department. May 29, 1925.) 

210 New York Supplement 96. 

1. INSURANCE—VERDICT FOR INSURED UNDER ACCIDENT POLICY 
HELD AGAINST WEIGHT OF EVIDENCE. 

Verdict for insured, under accident policy, for injuries received from falling 
downstairs while engaged in his cccupation as collector, held against weight of 
evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) ; 

2. TRIAL—EVIDENCE IN ACTION ON ACCIDENT POLICY, DIS- 
COVERED AFTER ALL TESTIMONY WAS TAKEN AND TRIAL 
CLOSED, HELD TO REQUIRE REOPENING OF TRIAL. 

Where, after all testimony in action on accident policy was ta!.en and trial 
closed, insurer discovered that insured had made sworn statement, and furnished 
doctor’s certificate contradictory to his testimony, to another insurance company, 
court should have granted insurer’s application to reopen trial to permit introduction 
of such evidence. 

(For other cases, see Trial, Dec. Dig. § 68[1].) 

Appeal from Appellate Term, First Department. 

Action by Morris Oka against the United States Fidelity & Guaranty Com- 
pany. From a determination affirming a judgment for plaintiff for $178, and 
affirming an order denying defendant’s motion to reopen the trial before final 
determination, defendant appeals. Reversed, and new trial ordered. 

Argued before Clarke, P. J., and Merrell, Finch, and Martin, JJ. 

George J. Finnegan, of New York City (William B. Shelton, of New York 
City, of counsel), for appellant. 

Abraham Wielar, of New York City (Nathan Frank, of New York City, on 
the brief), for respondent. 

MartIN, J. This action, on an accident and health policy issued by defendant 
to plaintiff, was brought because of defendant's failure to pay plaintiff the stated 
weekly indemnity against total disability. The policy contains the following: 

“Schedule 11. Or, if ‘such injury’ shall not result in any of the losses men- 
tioned above, but shall independently and exclusively of all other causes, con- 
tinuously and wholly disable and prevent the insured from the date of the accident, 
from performing any and every kind of duty pertaining to his occupation, the 
company will pay him the weekly indemnity above specified for the period of 
such disability.” 

[1] Plaintiff testified that on January 6, 1922, he fell while descending a stair- 
way in a house where he had called while engaged in his occupation as a collector ; 
that he received injuries which totally disabled him from continuing his work; 
and that he did no more work that day, and for a number of days thereafter he 
was unable to continue his collecting work, though he endeavored to do so, being 
unable to walk. 

A physician called by plaintiff testified that he could find no signs of injury 
on January 6, 1922, and that plaintiff complained of pains in his thighs and feet 
and in the pelvic region; and he continued: 

“Q. What did you find as a result of your test? A. I found the man was 
able to walk along the same as before, so I ordered him back to work. 

“Q. Do you know whether he went back to work? A. I think he did, but I 
don’t know.” 

The doctor testified that on January 15, 1922, he found that the condition 
isserted by plaintiff on the trial prevented his engagjng in his occupation, and 
that plaintiff could not walk around freely without pain. 

The medical examiner for defendant testified that he had been told, by 
plaintiff, that plaintiff had attended to his work as a collector for seven days 
immediately following the accident. 

One of the standard provisions of the policy reads: 

“Notice of Other Insurance. 17. If the insured shall carry with another com- 

ny, ‘corporation, association or society other insurance covering the same loss 
without giving written notice to the company, then in that case the company shall 
be liable only for such portion of the indemnity promised as the said indemnity 
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bears to the total amount of like indemnity in all policies covering such loss, and 
for the return of such part of the premium paid as shall exceed the pro rata for 
the indemnity thus determined.” 

Plaintiff admitted he was receiving $40 a week under other policies. The trial 
justice asked for a memorandum as to the effect of said standard provision No. 
17. Thereafter, in the course of consultations with a representative of another 
insurance company regarding the amounts it had paid to plaintiff, a proof of claim 
was uncovered which contained the following: 

“6. (B) State cause of disability. Fell on stairs and was injured. 

“7. (A) When did the illness first begin that led up to your present disability ? 
January 6, 1922. 

“8. (A) From what date has your disability prevented you from engaging in 
any occupation whatsoever for remuneration or profit? January 15, 1922.” 

The physician’s certificate was made and signed by Dr. Maurice Freeman, 
called as a witness in behalf of the plaintiff. In this statement Dr. Freeman said 
- a first visit to the plaintiff in connection with his disability was on January 
15, 1922. 

The certificate to the other insurance company sets, forth that the plaintiff was 
suffering from orchitis. Upon the trial Dr. Freeman testified positively that the 
plaintiff had no condition of orchitis, but was suffering from hydrocele. 

The defendant’s counsel had no knowledge of the proof of claim or of the 
physician’s certificate filed by the plaintiff with the other company at the time 
of the trial. 

The statement contained in both the verified proof of claim and the physician’s 
certificate directly contradict the testimony given by the plaintiff and his doctor 
upon the trial. They also support the defendant’s contention that the plaintiff’s 
disability did not begin the day on which he was injured, and they corroborate Dr. 
Freeman’s testimony that the plaintiff was able to work after the accident on 
January 6, 1922. ; 

Plaintiff was contradicted by his own doctor as to the injuries and the nature 
and extent thereof. 

The doctor for the insurance company, who examined plaintiff on the 28th 
day of January, 1922, stated the result of his examination as follows: 

“QO. What was the date of your examination? A. January 28, 1922. 

“Q. Where was that examination held? A. At the place where he was residing 
on 112th street, the number was 39 West 112th street. 

“Q. Will you state the circumstances and condition which you found upon that 
examination? A. I found the plaintiff in his room with his underclothing on and 
lying on the bed. I examined him subjectively and objectively. By ‘subjectively’ 
I mean getting a history of his case, and ‘objectively,’ as to what I saw. Subjectively 
he told me that on January 6th he had met with an accident from a fall, and that 
as a result of that fall he had distress in the left thigh and the right side of his 
scrotum, testicle. He referred to no other place of injury. I asked him with 
reference to what he did immediately after the accident and for some days succeed- 
ing the accident, and he stated that he had for a period of six or seven days attended 
to his work as collector. I examined him with reference to his thigh and found 
no evidences of bruising. His right testicle was enlarged, not tender, excepting 
to a very slight degree, such tenderness as would obtain on ordinary pressure of 
the testicle. He had no fever, his pulse was normal, and in view of the history, 
the fact that this was a hardening of that testicle, and that there was no special 
localized pain, and that there was no fever, and that there was no acceleration of 
his pulse, and that the man had told me that he had worked for six days, following 
the accident, my diagnosis was a chronic orchitis or a chronic inflammation of that 
right testicle.” 

We believe that the. verdict is clearly against the weight of evidence and that 
the judgment must be reversed for this reason. Moreover, we believe that the 
trial justice should have reopened the case. : 

[2] Before it was decided, after all the testimony had been taken and the trial 
closed, the defendant discovered the very material and competent evidence in the 
form of a sworn statement by the plaintiff and the certificate of his doctor con- 
tradictory of his testimony, both of which had been submitted to another insurance 
company to support a claim based on the same injury. Under the circumstances, 
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the court should have granted the applications to have the case reopened in order 
to permit the defendant to produce this evidence, secured from the files of another 
insurance company. 

In Nugent v. Metropolitan Street Ry. 46 App. Div. 105, at page 110, 61 
N. Y. S. 476, 479, Mr. Justice McLaughlin ah 

“The object of a trial is to do justice, and whenever it is made to appear that 
one of the parties to the litigation has by fraud, connivance, conspiracy or any 
other dishonest act prevented his adversary from having a fair trial, then the 
court never hesitates to use the power which it possesses to rectify that wrong by 
vacating the judgment obtained and directing a new trial.” 

The determination appealed from, and the judgment of the Municipal Court, 
should be reversed, and a new trial ordered, with costs, to appellant in all courts, 
to abide the event. 

Order filed. All concur. 


COYLE v. INTERSTATE BUSINESS MEN’S ACC. ASS’N OF DES MOINES, 
IOWA 


(Supreme Court of Pennsylvania. May 4, 1925.) 
129 Atlantic Reporter 227. 
INSURANCE—ACCEPTANCE, BY INSURANCE COMMISSION, OF SERV- 

ICE OF ORIGINAL WRIT AFTER RETURN DAY, HELD aoe 

TO BRING FOREIGN INSURANCE COMPANY INTO COUR 

Where original summons in action against foreign insurance ara was issued 
September 29, returnable October 10, and_was sent for service on insurance com- 
missioner under Act May 17, 1921, § 210 (P. L. 793; Pa. St. Supp. 1924, § 1249a210), 
but was not served before return day, but service was accepted by commissioner 
October 20, it was sufficient to bring defendant into court as of date of summons. 

(For other cases, see Insurance, Dec. Dig. § 627 [2].) 

j Phin acess from Court of Common Pleas. Northampton County; R. A. Stotz, 
udge. 

Action by Nellie C. Coyle against the Interstate Business Men’s Insurance 
Accident Association of Des Moines, Iowa. Judgment for plaintiff, and defendant 
appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walding, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 

W. H. Kirkpatrick (of Kirkpatrick & Maxwell), of Easton, for appellant. 

Edward Jno. Fox and J. W. Fox, both of Easton, for appellee. 

Simpson, J. Plaintiff, the beneficiary named in an accident policy on the life 
of her husband, sued the foreign insurance company which issued the. policy, and 
recovered a verdict and judgment, from the latter of which defendant appeals. The 
only question raised is: Was the suit commenced in time? It is admitted that it 
was, if begun on or before October 30, 1921. 

The original summons issued September. 29, 1921, returnable October 10, 1921, 
and was sent to Harrisburg for service upon the insurance commissioner, as 
authorized by section 210 of Act May 17, 1921 (P. L. 789, 793, 794; Pa. St. Supp. 
1924, § 12490a210), which provides that “service upon the insurance commissioner or 
his deputy as attorney shall be deemed valid service upon the company.” By some 
oversight, it was not served before the return day, but, as proved by appellant 
itself, “service was accepted [by the insurance commissioner] at 9.30 a. m., on 
October 20, 1921.”. Through the mistake of some one, even this service was not 
entered on the docket in the office of the prothonotary of the court below, and hence 
plaintiff issued an alias writ on December 2, 1921, service whereof was also accepted 
by the insurance commissioner, after which defendant entered a general appearance, 
and the case proceeded to verdict, and judgment as stated. 

Subsequently, upon a petition averring, and depositions proving, that the 
original writ had been returned to the prothonotary’s office before the alias issued, 
the court directed the record to be amended accordingly. Appellant admits that, 
if this amendment was properly allowed, its appeal must fall; because, in that event, 
the alias was an effective continuation of the original. It claims, however, that, as 
the original writ had not been returned when. the alias issued, the latter must be 
treated as the commencement of a new action, and hence the claim was lost because 
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of the limitation of time for suit, expressed in the policy. It is not necessary to 
cecide whether or not plaintiff would have lost her right of action because of thx 
neglect of public officials over whom she had no ccntrol, for we are all of opinion 
that the evidence justified the amendment, and in addition that there was no need 
to issue the alias writ. The acceptance of service of the original writ, even after 
the- return day named in it, was sufficient to bring defendant into court. Though 
at that time it could not have been validly served upon anyone, probably counsel 
would not deny—certainly he could not successfully do so—that, if defendant itself 
had then accepted service, it would have been in court for all the purposes of the 
case, despite the fact that the statutes in relation thereto, like the act of 1921. 
above quoted, refer cnly to actual service, and not to acceptance of service. This 
has always been the rule with us. That the service was accepted by the insurance 
commissioner, as defendant’s statutory “attorney” or agent, results, as the seautute 
says, in it being “deemed [a] valid service upon the company.” The insurance 
commissioner, as defendant’s statutory “attorney” or agent, results, as the statute 
issuing a new writ, before he would accept service of notice of the pendency of 
the action, any more than the defendant itself would have been. 


The judgment of the court below is affirmed. 














































ISAACSON v. WISCONSIN CASUALTY ASS’N. 
(Supreme Court of Wisconsin. May 12, 1925.) 
203 Northwestern Reporter 918. 

1. INSURANCE—PROVISION OF POLICY AS TO NOTICE OF INJURY 
HELD VOID, AND NOTICE TO ANY AUTHORIZED AGENT OF IN- 
SURER SUFFICIENT. 

Provision of accident insurance policy that notice of injury be given to insurer 
at named city, or to any authorized agent of insurer threat, held void as not naming 
agent in compliance with alternative statutory form (St. 1923, § 208.05, subd. 5), 
so that notice to any authorized agent was sufficient. 

(For other cases, see Insurance, Dec. Dig.. § 538.) 

2. INSURANCE—EXCEPTION TO GENERAL SICK BENEFIT IN PARA- 
GRAPH PRINTED IN SMALLER TYPE VOID. 

Paragraph in accident insurance policy, limiting period of compensation for 
rheumatism, held void under St. 1923, § 208.05, subd. 2, because not printed as 
prominently nor in as large type as paragraph containing general sick benefit provision. 

(For other cases, see Insurance, Dec. Dig. § 133[2].) 

3. INSURANCE—PROVISION FOR LESS. SICK BENEFIT FOR NON- 
HOUSE CONFINEMENT CONDITION VALID. 4 
Provision in accident insurance policy for less sick benefit for non-house con- 

finement condition than for one confining to house or bed held valid. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

4. INSURANCE—REQUIREMENT THAT INSURED BE ATTENDED BY 
LEGALLY QUALIFIED PHYSICIAN VALID. 

Requirement, in accident insurance policy, that insured be attended by legally 
qualified physician, to recover sick benefits, held valid. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

5. INSURANCE—CONTRACT MAY BE.QUALIFIED IN ANY MANNER 
NOT INCONSISTENT WITH CONDITIONS OF STANDARD FORM 
OR CONTRARY TO PUBLIC POLICY. 

Parties to insurance policy may limit or qualify terms of contract in any manner 
not inconsistent with conditions of standard form or contrary to public policy. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

6. INSURANCE—TERM CONSTRUED IN FAVOR OF INSURED ONLY IN 
CASE OF DOUBT. 

Term in insurance policy will be construed in favor of insured only when mean- 
ing is doubtful. 

(For other cases, see Insurance; Dec. Dig. § 146[3].) 
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7. INSURANCE—TERM “LEGALLY QUALIFIED PHYSICIAN” HELD NOT 

TO INCLUDE CHIROPRACTOR. 

Chiropractor held not “legally qualified physician,” within policy requiring that 
insured be attended by such physician to recover sick benefits; term “physician” 
colloquially including term “surgeon” and many specialists within field of medicine. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

Appeal from Circuit Court, Dane County; E. Ray Stevens, Judge. 

Action by Jake L. Isaacson against the Wisconsin Casualty Association. Judg- 
ment for plaintiff, and defendant appeals. Modified and affirmed. 

Action to recover the sick benefit under an accident insurance policy. It ap- 
pears that plaintiff was wholly disabled and confined to his bed at his home and in 
a hospital for 6 weeks, and that he was suffering from rheumatism and pleurisy. 
During this time he was regularly visited weekly or oftener by a legally qualified 
physician. It also appears that following his confinement at his home and hospital 
the plaintiff was wholly and continuously disabled from performing any duty per- 
taining to any business or occupation for 6 weeks, during 4 weeks of which time he 
was under the regular weekly attendance of a chiropractor. Plaintiff gave notice in 
due time to S. E. Beers, Sun Prairie, who was the authorized agent of the insurer. 
The policy provided that notice must be given to the company at Green Bay, Wis. 
The trial court gave judgment for the full amount of the monthly indemnity for 
sickness while confined to the house and hospital in bed in the sum of $180, and it 
allowed the plaintiff one-third of this sum for the 6 weeks the plaintiff was not con- 
fined in bed or the house but was wholly incapacitated for performing any work, 4 
weeks of which time he was attended by a chiropractor, holding that an attendance 
by a chiropractor was an attendance by a legally qualified physician. From a judg- 
ment entered accordingly, the defendant appealed. 

Cady, Strehlow & Kaftan, of Green Bay, for appellant. 

Riley & Ohm, of Madison, for respondent. 


Vinje, C. J. (after stating the facts as above). [1] The defendant claims that 
a proper notice was not given to it, and therefore it is not liable. The policy required 
that notice be given “to the company at Green Bay, Wis., or to any authorized agent 
of the company at Green Bay, Wis.” Section 208.05, subd. 5, of the standard provision 
form of policy, provides: 

“(5) A standard provision relative to sufficiency of notice of claim which shall 
be in one of the following forms and in which the insurer shall insert in the blank 
space such office and its location as it may desire to designate for such purpose of 
notice : 

“(A):—(5) Such notice given by or in behalf of the insured or beneficiary, as 
the case may be, to the insurer at , or to any authorized agent of the insurer, with 
particulars sufficient to identify the insured, shall be deemed to be notice to the 
insurer. eee 

“(B) -—(5) The foregoing paragraph may be changed by inserting, in lieu of 
the words ‘any authorized agent of the insurer,’ the following * ——, agent of the 
insurer at ——,’ and by filling the blank before the word ‘agent’ with a designation 
or name of an agent, and by filling the blank after the word ‘at’ with a post office 
address, both to be sufficient to assure the delivery of mail to such agent.” 

The claim is that the policy complied with the terms of the statute as to giving 
notice to an agent of the insurer at Green Bay, Wis., and therefore the insured must 
comply with the methods of notice designated in the policy. The alternative notice 
provided for in the policy differs from the alternative statutory form, in that it 
loes not designate the name of the agent at Green Bay upon whom notice is to be 
riven. Its failure so to do is material and renders the alternative provision of the 
policy void. Hence it must be treated as though it contained no alternative mode of 
service, and the insured could therefore give a valid notice by giving notice to any 
“authorized agent” of the insurer, which he did by giving notice to Beers, its agent 
it Sun Prairie. The notice given was sufficient. 


[2] It is further claimed by the defendant that, since the plaintiff was suffering 
from rheumatism, his period of compensation is limited to one month as provided 
ior in paragraph H of the policy. This paragraph is an exception to the general sic‘ 
benefit provided for in paragraph E of the policy, and is not printed with the same 
prominence or in as large a type as paragraph F, and is therefore void under the 
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statute (section 208.05, subd. 2) and our decisions. Williams v. Travelers’ Ins. Co., 
168 Wis. 456, 169 N. W. 609, 959. The circuit court properly ruled that paragraph 
H did not limit the sick benefit to which plaintiff was entitled. 

[3, 4] The provision in paragraph F of the policy, for a less sick benefit for 
non house confinement condition than for one for confinement to house or bed, was 
valid. So also was the requirement that insured should be attended by a physician. 
Reeves v. Midland Casualty Co., 170 Wis. 370, 174 N. W. 475, 959. 

[5-7] The only other question raised is whether or not a chiropractor is a 
“legally qualified physician” within the meaning of the policy. It is clear that the 
parties to an insurance policy have a right to limit or qualify the terms of the con- 
tract in any manner not inconsistent with the conditions of the standard form or 
contrary to public policy. Reeves v. Midland Casualty Co., 170 Wis. 370, 174 N. W 
475, 959. It was therefore proper for the insurance company to require, as a condi- 
tion of the payment of the sick benefit, that the insured should be attended by “a 
legally qualified physician,’ and that, if the insured failed to avail himself of such 
services, the company would be excused from paying the sick -benefit. So the 
question for solution is whether or not a chiropractor is “a legally qualified physician” 
within the meaning of the policy. Plaintiff contends that, since section 147.07 permits 
reputdble chiropractors to practice their profession without license or registration, 
they are legally qualified physicians within the meaning of the terms of the policy. 
The fact that certain restrictions are placed upon their practice, it is claimed, does 
not prevent them from being classed as legally qualified physicians. It is also urged 
that, though they specialize, they are nevertheless legally qualified physicians as 
much so as those who specialize in the treatment of the eyes, ears, nose, and throat, 
and that, since these would not be disqualified under the term “legally qualified 
physicians,” a chiropractor should not be disqualified. 

On the part of the defendant, it is argued that, since the section quoted provides 
that “reputable practitioners of chiropractic may practice their profession in this 
state, if they do not hold themselves out as registered or licensed, and conspicuously 
display in the places where they practice a sign containing in large and legible type: 
‘Not registered or licensed in Wisconsin.’” they are not to be classed as regularly 
qualified physicians. It is said that they are merely tolerated to pursue their practice 
and are not legally qualified to do so. It is a well-known fact that chiropractors 
specialize in certain classes of diseases; that ordinarily they do not administer medicine 
or treat certain classes of diseases very common to humanity. It is not here in- 
tended to determine whether or not specialists who are regularly licensed come or 
do not come within the terms “legally qualified physician,” as used in the policy. 
But it seems quite clear that, in using the term “legally qualified physician,” the in- 
sured as well as the insurer meant a physician who was qualified and licensed to 
practice, and that the term did not include a specialist in body manipulations only 
such as chiropractors. Many forms of sickness attack persons that good and reput- 
able chiropractors do not pretend to treat at all. It was undoubtedly the idea of 
the insurer, in choosing the term “legally qualified physician,” to include only persons 
who could aid and treat all classes of ailments to which the insured might be subject, 
and that where, as here, there was a case of rheumatism and pleurisy, the services of 
a regularly qualified physician, one who might and would prescribe and administer 
medicine as well as perhaps employ body manipulations, was intended. 

It is true, as stated by the respondent, that, if there is‘any doubt as to the 
meaning of any term used in an insurance policy, the doubt will be resolved in favor 
of the insured, rather than in favor of the insurer. But here we think the intention 
was so clear that a legally qualified physician should be employed in order to enable 
the insured to get the sick benefit. As stated in briefs by both counsel, the term 
“physician” is one of very wide significance and colloquially speaking includes the 
term “surgeon” and many specialists within the field of medicine. It is the broadest 
term our language contains applicable to one who practices medicine, including both 
medicine and surgery in its original meaning. We therefore reach the conclusion 
that the trial court erred in holding that a chiropractor was a “legally qualified 
physician” within the meaning of the policy. The judgment will be modified by 
_deducting the amount of $40 allowed the plaintiff for disability while not house- 
confined, because he was not, during 4 weeks of that time, treated by a “legally 
qualified physician.” 

As so modified, the judgment is affirmed. Ordered accordingly. 


Auto] Commercial Credit Co. v. Eisenhour et al. 


AUTO 
COMMERCIAL CREDIT CO. v. EISENHOUR et al. (No. 2243.) 
(Supreme Court of Arizona. May 9, 1925.) 
236 Pacific Reporter 126. 

1. ESTOPPEL—ASSIGNEE RECEIVING PAYMENT FROM SELLERS ON 
NOTES ESTOPPED TO CLAIM THAT NOTES WERE NOT A BIND- 
ING OBLIGATION ON SELLERS. 

Where assignee of notes and conditional contract for sale of automobile elected 
to declare such notes due and payable on purchaser’s default instead of considering 
them satisfied by surrender of car, and notified sellers to that effect, and received 
payment thereon from sellers on its contention that notes were binding obligation 
on sellers as sureties, it was estopped to claim that they were not when sued for 
conversion of insurance policy. 


(For other cases, see Estoppel, Dec. Dig. § 92[2].) 


2. INSURANCE—NOTICE TO AGENT TAKING INSURANCE APPLICA- 
TION AND PURCHASING NOTES HELD NOTICE TO DEFENDANT 
AND INSURER. 

Where insurance agent, taking application for insurance on automobile sold 
under conditional sales contract, and purchasing notes representing balance of pur- 
chase price, as defendant’s agent, was acting within scope of his authority, notice 
to him was notice to insurer and defendant, and they were bound to know that 
policy was taken out by purchaser as collateral security to protect him and his 
sureties, and that premium was paid by him. 

(For other cases, see Insurance, Dec. Dig. § 95.) 


3. INSURANCE—INSURER, IN CASE OF LOSS OF MORTGAGED PROP- 
ERTY, NOT SUBROGATED TO RIGHTS OF MORTGAGEE AGAINST 
MORTGAGOR. 

Where policy on mortgaged property is taken out at mortgagor’s expense to 
better secure payment of debt, insurer, in case of loss by fire, is not subrogated to 
rights of mortgagee as against mortgagor, but amount paid on policy operates pro 
tanto as payment of the debt, and same rule applies to conditional sales. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 


4. INSURANCE—SELLERS OF AUTOMOBILE UNDER CONDITIONAL 
SALES CONTRACT ENTITLED TO SUBROGATION TO RIGHTS OF 
PURCHASER UNDER POLICY ON PAYMENT OF NOTES TO 
ASSIGNEE; ASSIGNEE NOT ENTITLED TO SURRENDER POLICY. 
Where automobile was sold under conditional contract of sale, and purchaser 

took out insurance thereon in favor of assignee of notes and contract, sellers liable 

on notes as sureties were entitled to subrogation to purchaser’s rights on payment 
of balance of indébtedness, and assignee had no right to deprive them of such 
right by surrender of policy after loss occurred. 


(For other cases, see Insurance, Dec. Dig. § 238[1].) 


Appeal from Superior Court, Gila County; C. C. Faires, Judge. 

Action by E. A. Eisenhour and another, copartners doing business as the 
Eisenhour Motor Company, against the Commercial Credit Company. Judgment 
for plaintiffs, and defendants appeals. Reversed and remanded. 

Morris & Malott, of Globe, for appellant. 

H. L. Patridge, of Globe, for appellees. 

Locxwoop, J. E. A. Eisenhour and Floyd Eisenhour, copartners as the Eisen- 
hour Motor Company, hereinafter called plaintiffs, brought an action in conversion 
against the Commercial Credit Company, a corporation, hereinafter called defendant, 
for damages which plaintiffs allege have been caused them by reason of the 
refusal of defendant to deliver to plaintiffs a certain fire insurance policy issued 
by North British and Mercantile Insurance Company, hereinafter called the insur- 
ance company and by the action of defendant in canceling said policy and surrender- 
ing it to the insurance company. 

The case was tried to the court without a jury on an agraed statement of facts 
which we summarize, so far as necessary, for the purpose of this case, as follows: 
Plaintiffs were engaged in the automobile business in Gila. county. On February 
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2, 1921, with the approval of defendant, they sold a certain automobile to one 
De la Mothe under the usual conditional sales contract, taking notes for the balance 
due thereon of $2,000. These notes, together with the contract of sale, were, for 
a valuable consideration, assigned by plaintiffs to defendant and their payment 
guaranteed by plaintiffs as sureties. At the time of the sales to De la Mothe he, 
in order to secure plaintiffs, defendant, and himself, as their interests might appear 
against loss by fire of the automobile, applied to the insurance company through 
one Sam Mishkin, its agent, for a $2,200 fire insurance policy on the auto, paying 
the premium thereon. Mishkin was also agent for the defendant for the purpose 
of purchasing just such notes as those herein, and when the policy was issued de- 
fendant was named as the insured therein; no reference being made to De la 
Mothe or the plaintiffs, and it was delivered to defendant. About February 19, 
1921, De la Mothe defaulted in his payment, and voluntarily surrendered the car. 
Defendant thereupon declared the notes due and payable instead of accepting the 
car as full settlement thereon, but, in place of selling it at a public auction under 
the statute, delivered the car to plaintiffs, by mutual agreement between them and 
defendant, so that they might sell it at private sale and apply the proceeds upon 
payment of the notes upon which they were sureties; the defendant having notified 
them it intended to hold them as such sureties. On May 21, 1921, the auto, while 
in the possession of plaintiffs for the purpose aforesaid, was totally destroyed by 
fire. Defendant notified plaintiffs that it still intended to hold them on the notes, 
and on May 3lst brought suit against them as sureties thereon and attached certain 
property of theirs. On June Ist plaintiffs paid to defendant the full amount due on 
the notes, and at the time demanded from defendant’s attorney and from Mishkin 
a transfer and delivery of the policy to them. This was refused, and on the same 
day Mishkin, in his capacity as agent for defendant, wrote to its home office in 
Baltimore asking that the policy be canceled and returned to him as agent for 
the insurance company, which was done. At the time of the surrender and 
attempted cancellation of the policy the insurance company had full knowledge 
plaintiffs had paid defendant the amount of the note, but although plaintiffs 
made proof of their loss and asked for settlement under the policy, the insurance 
company refused to pay anything, on the ground that the policy ran only to defend- 
ant and had been surrendered by it. On this statement of facts the court rendered 
judgment for plaintiffs in an amount equal to the value of the auto at the time of 
its destruction, and defendant appealed. 

Plaintiffs base their claim to recovery on the theory that, having paid the 
De la Mothe notes on which they were sureties, they were entitled to the insurance 
policy and any right of recovery thereon, and the cancellation and surrender of the 
policy by defendant after the fire had ocurred was a conversion of property belong- 
ing to them. Defendant’s position is as follows: First, by failure to sell the auto 
at public auction and accepting its surrender, defendant had released De la Mothe 
from any liability on the notes and plaintiffs were therefore also discharged. Such 
being the case, if they were no longer bound to pay the notes, they could in no 
maner have any.interest in the policy, and a voluntary payment by them could not 
change conditions; second, the policy ran to defendant, as the insured and De la 
Mothe in no event had any interest therein, and, if he had none, there was nothing 
for plaintiffs to take; third, if De la Mothe had any interest in the policy, the surren- 
der by defendant of its rights therein could in no manner affect the rights of plain- 
tiffs, for in a suit against the insurance company on the policy, even assuming that 
plaintiffs had had any right therein, the release by defendant of its rights could in no 
manner be used as against plaintiffs, and there was no conversion of anything of 
value. 

[1] We do not think defendant’s first position can be sustained. On February 
19th it elected to declare the notes due and payable instead of considering them 
satisfied by the surrender of the car, and notified plaintiffs to that effect. Later it 
brought suit against the plaintiffs as sureties on the notes, and as a result of such 
suit they paid them. It would be a manifest injustice, defendant having received 
payment from plaintiffs on its own contention that the notes were a binding obliga- 
tion upon them, now to allow it to claim that they were not. Del Bondio v. New 
Orleans Mutual Insurance Co., 28 La. Ann. 139; Martin v. Boyce, 49 Mich. 122, 
13 N. W. 386; 21 C. J. p. 1225. , 

[2] The second point presents a greater difficulty. The insurance policy was 
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issued in the name of defendant alone as the insured therein. On the other hand 
Mishkin, who handled the entire transaction for both defendant and the insurance 
company, was obviously acting strictly within the scope of his authority in everything 
connecting with the transaction. Notice to him was notice to them. 2 C. J. p. 859. 
They therefore were bound to have knowledge that the policy was taken out at the 
request of De la Mothe as collateral security for his notes and to protect him and his 
sureties, and that the premium was paid by him. 

[3] In a conditional contract of sale with reserved title in the vendor, we think 
the situation is analogous to that of mortgagor and mortgagee, and governed by the 
same rules so far as questions of insurance are concerned. 26 C. J. p. 457. 

Now, where the policy was taken out at the mortgagor’s expense to better secure 
the payment of the debt, the insurer, in case of loss by fire, is not subrogated to the 
rights of the mortgagee as against the mortgagor, but the amount paid on the policy 
operates pro tanto as payment of the debt. Pendleton v. Elliott, 67 Mich. 496, 35 
N. W. 97; Fire Association v. Patton, 15 N. W. 304, 107 P. 679, 27 L. R. A. (N. S.) 
426; Kernochan v. Insurance Co., 17 N. Y. 428; Cone v. Insurance Co., 60 N. Y. 619. . 

[4] Such being the case. we think it only logical that, when the loss has already 
occurred, even though the policy shows the mortgagee as the insured party, it may 
not by surrendering and canceling policy deprive the mortgagor of his vested right 
to have the proceeds of the policy applied in payment of the debt. Had defendant 
collected the policy and then sued either De la Mothe or the plaintiffs on the notes, 
they could certainly have set up as a defense pro tanto the amount recovered on 
the policy, and it follows that under the present circumstances plaintiffs were entitled 
to recover on the policy against the insurance company and to the possession of that 
policy, since they, being security for De la: Mothe, after paying the indebtedness, 
were entitled to be subrogated to every right which he had. United National Bank 
v. Tappan, 33 R. I. 1, 79 A. 958; Continental Ins. Co. v. Parkes, 142 Ala. 650, 39 So. 
204; Bright v. Mack, 197 Ala. 214, 72 So. 433; English v. Palmer National Bank, 
202 Ill. App. 372. 

[5] This brings us to the third point made by defendant. Admitting all that 
is said above, was there a conversion of anything of value by defendant? Unques- 
tionably writen instruments such as insurance policies are subject to conversion. 
38 Cyc. 2012. 

[6] Defendant, however, urges that, since the policy was merely evidence of a 
contract and the plaintiffs’ right of action, if any, against the insurance company was 
not affected by the acts of defendant, nothing of value was taken. This is not true 
The policy afforded the easiest and best way of proving the contract, and plaintiffs 
by reason of the conversion certainly were put to expense and trouble. They were 
entitled to at least nominal, and very possibly substantial, damages, but were they 
entitled to recover the full value of the auto destroyed by fire? 

The only authorities dealing directly with the conversion of insurance policies 
we have been able to find are: Hayes v. Mass. Mutual Life Ins. Co., 125 Ill. 626, 
18 N. E. 327, 1 L. R. A. 303; Mutual Life Ins. Co. v. Allen, 212 Ill. 134, 72 N. E. 200. 

In these cases the measure of damages was held to be the full amount of the 
policy, but it will be noticed that in each of them the defendant was the company 
issuing the policy and the judgment in effect canceled the policy. Such is the rule in 
the many cases reported where the document converted was a promissory note or a 
bond and the title had passed, apparently on the theory that plaintiff could no longer 
recover the debt. We think the principle laid down in Mowry v. Wood, 12 Wis. 413, 
421, sets up the proper test for fixing damages for conversion of a document. The 
documents converted were four school land certificates, embracing a quarter section 
of land. The court says: 

“The certificates were not title but merely the evidences of title. They might 
have been utterly lost or destroyed, and yet the title or ownership of the land have 
remained subject to the same conditions under which it was then held. Hence the 
conversion of the certificates was not a conversion of the land, or of Wood's interest, 
for those were incapable of conversion. As mere contracts on paper, to the posses- 
sion of which the owner was entitled, the certificates were the same as any other 
chattel, and it is in this light, I apprehend, that trover for title deeds is maintained. 
It would not seem to be the object of the action to restore to the owner the value 
of the land, for that he has not lost; but to compensate him for he injury and incon- 
venience which he has suffered in consequence of his being deprived of the possession 
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of his paper evidences of title, and perhaps, in proper cases, to compel their restitution. 
* * * Jn actions of the ordinary kind for the conversion of goods or choses in 
action, as bills or notes, the measure of damages is the value of the property and 
interest from the time of the conversion. But in such cases there is a, substantial 
loss of property, and the recovery of the judgment and a satisfaction of it, operate 
as a transfer of the title. There are, therefore, very good reasons for the rule. 
* * * T should think, therefore, that in those cases where the title in unaffected, 
and the conduct of the defendant has not been fraudulent or oppressive * * * the 
more just rule of damages would be such sum as would recompense the plaintiff for 
any actual loss which he may have sustained, and for his trouble and expenses in 
going into a court of equity or elsewhere, to establish and perpetuate the evidence of 
his title, with the costs of the action. * * * If the taking, loss or destruction, was 
wanton or malicious, the jury, might add such sum, by way of punishing the defend- 
ant, as in their judgment the circumstances required. * * * If it should appear 
that the defendant still possessed the deed or writing, and stubbornly or vexatiously 
. refused to surrender or produce it, damages to the full value of the land, and even 
beyond, might be given, in order to compel a return, and as a penalty for the 
obstinacy and vexation.” 

This rule appears to be in consonance with justice. The right of plaintiffs to 
recover from the insurance company still exists, and the judgment against defendant 
in this case for conversion will not cancel the insurance or destroy the right of plain- 
tiffs to their suit against the insurance company. On the other hand, there is no 
doubt, by reason of the action of defendant, plaintiffs have been substantially damaged 
and are entitled to a judgment therefor. The measure of the damages, however, is 
not the value of the automobile, for that will be recovered from the insurance com- 
pany if plaintiffs establish their rights thereto according to the principles declared 
herein, but the inconvenience, trouble, and expense to which they have been put by 
reason of defendant’s tortious action. 

The judgment is reversed and remanded to the superior court of Gila county for 
proceedings not inconsistent with this opinion. 

- Ross, J., concurs. 


STANDIFORD v. AMERICAN INS. CO. 
(Court of Appeals of Kentucky. May 5, 1925.) 
271 Southwestern Reporter 1042. 
1. INSURANCE—PROOF OF LOSS HELD CONDITION PRECEDENT TO 

RECOVERY WHEN POLICY PROVIDES FOR FORFEITURE. 

Where clause in fire policy required proof of loss to be rendered within 60 
days, and provided for forfeiture on failure to do so, compliance with clause held 
condition precedent to recovery. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

2. INSURANCE—FAILURE TO FURNISH PROOFS OF LOSS NOT ExX- 

CUSED BY FAILURE TO FURNISH BLANKS. 

While insurer may have been estopped to rely on forfeiture of policy for failure 
to furnish proofs of loss within time required, by its agent’s promise, to furnish 
blanks, on which insured relied until too late to furnish proofs in time, he was not 
thereby relieved from furnishing them in reasonable time thereafter; there being no 
requirement that insurer’s blanks should be used. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 
sa Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Third 

ivision. 

Action by John Standiford against the American Insurance Company. Judgment 
for defendant, and plaintiff appeals. Affirmed. 

Harry N. Lukins and Haswell & Lukins, all of Louisville, for appellant. 

Bruce, Bullitt & Gordon, Jno. E. Tarrant, and Joseph S. Laurent, all of Louis- 
ville, for appellee. 

McCanptess, J. In this action for the destruction of a second-hand Overland 
automobile by fire upon a policy for $600, no proof of loss was furnished the com- 
pany, and for that reason the lower court gave the jury a peremptory instruction 
to return a verdict for the defendant, which was accordingly done. 

[1] The policy provided: 
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“In the event of loss or damage the assured shall, within fifteen days, give notice 
thereof in writing to this company or the authorized agent who issued this policy, 
and shall protect the property from further loss or damage; and within sixty days 
from the date of the loss, unless such time is extended in writing by the company, 
shall render a statement to this company signed and sworn to by said assured stating 
the knowledge and belief of the assured as to the time and cause of the loss or 
damage, the interest of the assured and of all others in the property. * * * 

“Tt is a condition of this policy that failure on the part of the assured to render 
such sworn statement of loss to the company within sixty days from the date of 
the loss (unless such time is extended in ‘writing by this eompany) shall forfeit all 
claim for any loss or damage.” 

This provision is clearly distinguished from the one used in the standard form 
of policy, which merely provides a specified time in which proofs of loss shall be 
furnished the company, but does not provide that failure to submit the proofs within 
that time shall forfeit the policy. 

In a number of decisions it has been held that such provision does not make 
the furnishing of proof within the time specified a condition precedent to recovery, 
but that furnishing proof of loss before action is brought is sufficient. Kenton Ins. 
Co. v. Downs, 90 Ky. 236, 13 S. W. 882, 12 Ky. Law Rep. 115; Phoenix Ins. Co. 
v. Combs, 20 S. W. 900, 14 Ky. Law Rep. 603; German Ins. Co. v. Brown, 29 
S. W. 313, 16 Ky. Law Rep. 601; Orient Ins. Co. v. Clark, 59 S. W. 863, 22 Ky. 
Law Rep. 1066; Gragg v. Home Ins. Co., 90 S. W. 1045, 28 Ky. Law Rep. 988; 
Continental Casualty Co. v. Waters, 97 S. W. 1103, 30 Ky. Law-Rep. 243; Aétna 
Life Ins. Co. v. Bethel, 140 Ky. 609, 131 S. W. 523; Niagara Fire Ins. Co. v. Layne, 
er te 665, 172 S. W. 1090; Germania Fire Ins. Co. v. Nickell, 178 Ky. 1, 198 

. W. 534. 

This construction is based on the principle that the law does not favor forfeitures, 
and as the furnishing of proof is not especially made a ground of forfeiture, it 
will not be given that effect. 

This is-in harmony withthe current of authority. Clark v. London Assurance 
Corporation, 44 Nev. 359, 195 P. 809; North B. & M. Ins. Co. v. Edmundson, 104 
Va. 486, 52 S. E. 350; Coventry v. Evans, 102 Pa. 281; Flatley v. Phoenix Ins. Co., 
95 Wis. 618, 70 N. W. 828; Higson v. Ins. Co., 152 N. C. 206, 67 S. E. 509; 
Munson v. German American Ins. Co., 55 W. Va. 423, 47 S. E. 160; St. Paul F. & M. 
Ins. Co. v. Owens, 69 Kan. 602, 77 P. 544; Taber v. Royal Ins. Co., 124 Ala. 681, 26 
So. 252; Southern Fire Ins. Co. v. Knight, 111 Ga. 622, 36 S. E. 821, 52 L. R. A. 70, 
78 Am. St. Rep. 216. 

As suggested, the reason assigned in all of these cases is that the policy con- 
tained no forfeiture clause, thus implying that a clause of that character would 
have been given effect if embraced therein. And where a failure to furnish such 
proof within the time specified is made a ground of forfeiture in the policy, such 
provision has been uniformly upheld. Joyce on Ins. (2d Ed.) § 3280; Folds v. 
Firemen’s Fund Ins. Co., 28 Ga. App. 323, 110 S. E. 925; Metcalf v. National Union 
Fire Ins. Co., 29 Ga. App. 590, 116 S. E. 324; Gallagher v. American Alliance Ins. 
Co., 220 Ill. App. 476; German Ins. Co. v. Davis, 40 Neb. 700, 59 N. W. 698; 
Whalen v. Western Assur. Co. of Toronto, 185 F. 490, 107 C. C. A. 590. 

This ruling is based on reason as well as authority. The subject is one upon 
which the parties may legally contract. The provision itself is so simple and 
clear as not to be misunderstood, and when made a part of the contract there is 
nothing for the court to do but to give it effect. 

_ [2] Of course, like any other forfeiture, this provision may be waived, and it 
is earnestly insisted that it was waived in this instance by a failure to furnish 
blanks upon which to make proof of loss and by an unqualified denial of liability. 

_ It appears that the machine was for sale, and that a friend of plaintiff had driven 
it to Shelbyville, Ky., to meet a prospective buyer. The sale did not materialize, 
and on the way home the machine caught fire and was destroyed. Plaintiff notified 
the soliciting agent who had taken the application. This agent referred him to 
one Coleman, a clerk in a New Albany bank who was also agent for the company 
and had issued the policy in question, but who had nothing to do with adjusting 
claims or settling losses. 

Plaintiff testifies that Coleman agreed to procure blanks for him to use in 
making out proofs of loss, but failed to do so; that he called on him several times 









574 ‘Insurance Law Journal, Vol. 65. [Sept., 1925 


for this purpose, and each time Coleman put him off. He also intimates that the 
company denied liability on the claim, but does not testify that any of its agents, 
adjuster, or otherwise made any such denial. 

The policy does not require proof of loss.to be made out on its blanks or agree 
to furnish same, nor is there proof of any custom on its part to furnish such blanks. 
Indeed, the only information required is a sworn statement of assured’s knowledge 
and belief as to the time and cause of loss and of the ownership of the property. 
For this purpose a piece of blank paper would be as suitable as any blanks that 
could be prepared. However, if Coleman promised to procure blanks for that pur- 
pose and plaintiff relied on such promise and was thereby lulled into a sense of 
security during the period of 60 days or until too late to make out the proof within 
that period, it may be that the company would be estopped from relying upon the 
60-day forfeiture clause; but this would not relieve plaintiff from making out such 
proof of loss within a reasonable time thereafter. If he had done this, perhaps 
he might have had a submission to the jury on the question of fact as to the 
waiver of time for forfeiture. 

But this he did not do—has never done—and as there is no evidence that 
the company ever denied liability, it could not be said that there is any proof of 
waiver of the entire provision. It- follows that a peremptory instruction was prop- 
erly given. 

Perceiving no error, the judgment is affirmed. 


BILLET v. PENNSYLVANIA FIRE INS. CO. (No. 35.) 
(Court of Errors and Appeals of New Jersey. May 18, 1925.) 
129 Atlantic Reporter 209 
(Syllabus by the Court.) 

1. TRIAL—ON UNCONTRADICTED EVIDENCE THAT OWNER OF 
STOLEN AUTOMOBILE DID NOT HAVE LOCKING DEVICE RE- 
PAIRED FOR MORE THAN TWO WEEKS’ AFTER IT BECAME DE- 
FECTIVE, VERDICT FOR DEFENDANT INSURER SHOULD HAVE 
BEEN DIRECTED. 

C. B., through her husband as her agent, insured her Buick car against loss by 
theft. Afterwards a locking device was attached to the car. This decreased the risk 
of theft. C. B. applied for a lock warranty rider for the policy. This was sent 
by the insurer, and a rebate in the premium of the policy made. The rider pro- 
vided that: “In consideration of the reduction in premium it is warranted by the 
insured that the automobile insured under this policy will be continuously equipped 
with a locking device. * * * The insured undertakes durng the currency of this 
policy to use all diligence and care in maintaining the efficiency of said locking de- 
vice and in locking the automobile when leaving same unattended.” The key of the 
locking device had been broken for two weeks. No effort to have it repaired was 
made. The car was left on a public street in Newark unattended. It was stolen. 
In a suit instituted by C. B. against the insurer to recover the value of the car, 
the trial court left to the jury the question of whether, under the circumstances, all 
diligence had been used by C. B. in maintaining the efficiency of the locking device 
and in locking the car when leaving same unattended; held error. The evidence 
being uncontroverted the question was one for the court, and not for the jury. The 
court should have directed a verdict for the defendant. 

(For other cases, see Trial, Dec. Dig. § 142.) 


2. EVIDENCE—ADMISSION OF SECONDARY EVIDENCE OF CONTENTS 
OF LOCK WARRANTY RIDER FOR AUTOMOBILE INSURANCE POL- 
ICY HELD PROPER. 

C. B. claimed the lock warranty rider was not received. There was evidence 
that it was ordered and mailed. The court admitted secondary evidence of its con- 
tents. Held, that the admission of secondary evidence was a proper exercise of the 
court’s discretion. 

(For other cases, see Evidence, Dec. Dig. § 187.) 
3. TRIAL—WHETHER RIDER ON INSURANCE POLICY WAS PART 

THEREOF HELD QUESTION FOR TRIAL COURT. 

The trial court held the rider was a part of the policy. The facts being uncon- 
troverted, this was a question for the decision of the court. 


Auto] Billet v. Pennsylvania Fire Ins. Co. 


(For other cases, see Trial, Dec. Dig. § 142.) 
The Chancellor and Lloyd, J., dissenting. 
Appeal from Supreme Court. 


Action Celia Billet against the Pennsylvania Fire Insurance Company. From a 
Supreme Court order reversing a judgment of the court of common pleas for plain- 
tiff, and directing new trial, defendant appeals, and plaintiff files cross-appeal. Judg- 
ment of Supreme Court reversed. 

William E. Holmwood, of Newark, for plaintiff. 

Vanderbilt & Hedden, of Newark, for defendant. 

KaTzENBACH, J. On January 4, 1921, the Pennsylvania Fire Insurance Company 
issued to Celia Billet, of the city of Newark, a policy insuring her Buick coupé against 
loss by theft, robbery, or pilferage for the period of one year. The policy was pro- 
cured by her husband, Isidore Billet, through his insurance brokers. Mr. Billet had 
full authority to act for Mrs. Billet, and had the sole charge, management and con- 
trol of the insured car. About three weeks after the pglicy was issued Mr. Billet 
purchased a device for locking the car known as a “tilt lock” and had it placed upon 
the car. The use of this locking device decreased the risk of theft. It also lessened 
the cost of insurance. After the car was equipped with the “tilt lock” device, Mr. 
Billet called his insurance brokers on the telephone and asked to have a lock warranty 
rider added to the policy. He also asked that the premium for the insurance be 
reduced because of the addition of the lock warranty. -The lock warranty rider 
was issued. A credit of $6 was given upon the insurance premium. The lock war- 
ranty rider contained the following provision: 

“In consideration of the reduction in premium, it is warranted by the insured that 
the automobile insured under this policy will be continuously equipped with a ‘lock- 
ing device known as . * * * The insured undertakes during the currency of 
this policy to use all diligence and care in maintaining the efficiency of said locking 
device and in locking the automobile when leaving same unattended.” 

On September 3, 1921, Mr. Billet left the car parked in front of 75 Mulberry 
street, in the city of Newark, while he made some purchases of meats. The key 
of the tilt lock device had been broken for two weeks. The car was consequently 
unlocked, except on ignition, which offers no barrier to an expert thief. Upon Mr. 
3illet’s return to the place where he had parked the car, it had been stolen. Mrs. 
Billet then instituted a suit in the Essex county court of common pleas to recover the 
sum of $2,800 for the loss of the car. The policy was of the form known as a 
valued policy; that is, the parties had agreed that, in the event of loss, the car 
should be deemed to be of the value for which it was insured, namely, $2,800. At 
the trial of the case in the court of common pleas, the trial judge submitted to the 
jury as a question of fact for their determination whether or not the assured had 
used all diligence and care in maintaining the efficiency of said locking device, and in 
locking the automobile when leaving the same unattended. The trial judge had 
previously refused to direct a verdict for the defendant upon the theory that the 
question of whether, upon the evidence submitted, all diligence had or had not been 
used was a question of law for the determination of the trial court. The trial judge 
in his charge also stated to the jury that if they rendered a verdict for the plaintiff, 
it should be for the sum of $2,800. This was giving to the provision of the policy, 
respecting the value of the car in case of loss, the effect of an agreement between 
the parties fixing as liquidated damages the sum of $2,800. 

The result of the trial in the Essex county court of common pleas was a verdict 
for the plaintiff in the sum of $2,129. The jury evidently found that the plaintiff 
had used all diligence in maintaining the efficiency of the locking device and in lock- 
ing the automobile when leaving it unattended. The jury apparently ignored the charge 
of the court on the question of damages. From the judgment entered in the court 
f common pleas upon the verdict rendered, the Insurance Company appealed to the 
Supreme Court. The grounds of appeal, briefly stated, were that the trial court 
rred, first, in submitting to the jury the question of the plaintiff’s diligence with 
espect to the maintenance of the efficiency of the locking device, and in locking the 
ar when leaving the same unattended; and, second, in excluding testimony regarding 
he value of the insured car at the time ofthe theft, involving in this aspect of the 
ase the direction of the trial judge to the jury to assess the plaintiff’s damages at 
2,800, if they found for the plaintiff. 
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The Supreme Court held that the trial judge ruled correctly in holding the ques- 
tion of diligence to be one of fact for the determination of the jury, and that the trial 
judge had ruled incorrectly in treating the policy as a valued policy. The Supreme 
Court reversed the judgment, and directed that a new trial be had limited to the 
question of damages. From the order of reversal the Insurance Company ‘has appealed 
to this court. The principal ground assigned for reversal is the refusal of the com- 
mon pleas court to direct a verdict for the defendant, bringing before this court the 
question of whether under the evidence it was proper to leave to the jury the question 
of the exercise of diligence by the plaintiff in maintaining the efficiency of the locking 
device. Mrs. Billet has filed a cross-appeal, bringing up the question of the correct- 
ness of the Supreme Court’s decision in limiting her damages to the actual value 
of her car at the time of theft, and the further question of the propriety of the trial 
court’s ruling that the locking device rider was a part of her policy of insurance. 

[1] The appeal of the Insurance Company will be first considered. This brings 
up, as stated, the question whether it was error for the trial court to refuse to direct a 
verdict for the defendant upon the ground that the testimony made the failure of 
the plaintiff to use “all diligence and care in maintaining the efficiency of said locking 
device and in locking the automobile when leaving same unattended” a court ques- 
tion and not a jury question. The facts were undisputed. The key of the locking 
device had been broken for two weeks before the theft. No attempt had been made 
to repair it. No effort to obtain a new key had been made. With the tilt lock device 
out of order, the car was taken out and left unlocked and unattended upon a public 
street in Newark, with the result that it was stolen. This testimony, it seems to us, 
discloses a violation of the contract of the insured to maintain the efficiency of the 
locking device. No explanation of the plaintiff’s nonaction was given. In fact, none 
could be given. The clause in question required “all diligence’ to be used. This 
placed upon the assured a high degree of care. It required affirmative action on the 
part of the plaintiff as soon as she, or her husband as her agent, were apprised of the 
failure of the device to perform its functions. Yet, for two weeks after being so 
apprised, neither the plaintiff nor her husband did anything towards remedying the 
defective condition of the lock. Under these facts we think it was error to leave the 
question of the plaintiff’s diligence to the jury. It was a court question, not a jury 
question. Where the evidence shows no diligence was used, it seems absurd to leave 
to a jury for their determination the question whether all diligence was used. The 
facts being uncontroverted, the issue became one of law for the decision of the court. 
The trial court should, in our opinion, have directed a verdict for the defendant. 

While there appears to be no case in this state relating to the same provision of 
an insurance policy as the one under consideration, yet the underlying principle has 
been applied to other provisions of a similar nature in policies of insurance and 
indemnity. In the case of Smith v. Fidelity & Deposit Co. of Maryland, 98 N. J. 
Law, 534, 120 A. 322, this court held that the construction of a promissory warranty 
in a. policy of burglary insurance to maintain an armed watchman on the insured 
premises is a matter of law for the court, and where it appeared from the evidence 
that no such watchman had been maintained for three weeks prior to the burglary, 
the trial court had properly directed a verdict for the Insurance Company. In ex- 
pressing the opinion of this court, Mr. Justice Black well said that: 

“If the contention of the appellant [the insured] is sound, viz., the absence of the 
night watchman for three weeks does not nullify the policy, then he could be absent 
for three months and so on indefinitely.” 

So, in the present case, if the failure of the assured to do anything to repair the 
lock for two weeks does not nullify the policy, then the assured could have permitted 
it to remain out of order for two months, and so indefinitely. To adopt any such 
construction of the policy would be to ignore the plain terms of a duty agreed to be 
performed by the assured; and which was a material factor in the protection of the 
insurer from loss, and likewise a material factor in determining the premium to be 
charged for the risk undertaken by the Insurance Company. 

In a recent case in the Supreme Court of this state, of Macchia v. Scottish Union 
& National Insurance Co., 128 A. 244, Mr. Justice Parker wrote an opinion which 
held that where the insured in a policy of fire insurance had covenanted in the event 
of fire to notify the underwriter forthwith of the occurrence of the fire, that the 
trial court erred in leaving to the jury the question of the sufficiency of a notice 
given 40 days after the occurrence of the fire. It was not a jury question. A verdict 
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should have been directed for the defendant. The case of Atlantic City Aerie No. 
64 v. International Fidelity Insurance Co., 83 N. J. Law, 583, 85 A. 325, is also in 
point. In this case an indemnity bond provided that a committee of the assured 
lodge should “at least once quarterly make a full and complete examination of the 
books and accounts of the [bonded] officials, and verify the bank balance, by com- 
parison of the cash on hand with the check book and bank book.” An official de- 
faulted and absconded. The evidence showed that a committee had examined all the 
books and accounts of the official quarterly and found them correct. But the court, 
in an opinion by Mr. Justice Kalisch, held that it was not sufficient to rely on the bank 
deposit book alone to verify the bank balance; that the words “cash on hand,” in 
view of the policy provisions, meant cash on hand in the bank; that an affirmative 
duty rested on the committee to go to the bank and ascertain what balance the books 
of the bank actually showed was on hand; and that the failure of the committee to 
apply to the bank for this information was a violation of the provisions of the bond, 
and that it was error for the trial court to have directed a verdict against the 
defendant. 

In other states the same view has been expressed. The case of Doerr v. National 
Fire Insurance Co. (Mo. App.) 253 S. W. 39, is a case in point. This case involved 
a locking device indorsement like the one in the case at bar. The assured, on one 
occasion, ran the car into his garage, locked the device, but left the key in the lock, 
and the car was stolen. The trial court ruled that this was a sufficient breach of the 
locking device indorsement to forfeit the policy, and took this question out of the 
hands of the jury. The appellate court sustained this ruling. 

The case of Union Marine Insurance Co. v. High, 153 Ark. 156, 239 S. W. 741, 23 
A. L. R. 24, is similar to the present case. In this case the Insurance Company issued 
a policy covering an automobile. The policy contained the following recital : 

“In consideration of the reduction in premium granted under this policy, it is made 
a condition thereof that the insured will at all times during the life of this policy 
carry on the automobile insured, in a readily accessible place, at least one fire extin- 
guisher known as Pyrene; * * * and that the insured will use due diligence to 
maintain the said fire extinguisher in full and complete working order during the life 
of this policy.” 

The owner equipped it with an extinguisher. On December 21st he exhausted the 
contents of the extinguisher in extinguishing a fire on the car. Between January 1 
and January 4 following, the car again caught fire and was destroyed. There was no 
extinguisher on the car. This circumstance the owner sought to explain by saying 
he had tried to have the extinguisher recharged at his home, and there was no one 
there to do the work. He was then told to take the car to Little Rock, but he had 
no way to get it there. He further testified that the fire was of such a character 
that it could not have been extinguished even if the extinguisher had been on the car. 
The trial judge left the question of the plaintiff’s diligence to the jury, which re- 
turned a verdict in favor of the plaintiff. The Insurance Company appealed. The 
Supreme Court held that no case had been made for the jury, and that a verdict 
should have been directed in favor of the Insurance Company. 

There are other cases to which reference could be made, but those referred to suf- 
ficiently support the view we entertain, that under the testimony submitted in the 
present case it was error to have submitted the question of whether or not all dili- 
gence was exercised by the insured in maintaining the efficiency of the locking device, 
and in locking the automobile when leaving it unattended, to the jury for their de- 
termination. This view makes it necessary to reverse the judgment of the Supreme 
Court, affirming in this respect the ruling of the court of common pleas. 

[2] The cross-appeal brings up the question as to whether or not the trial court 
erred in holding that the lockirig device rider was a part of the policy of insurance. 
Mrs. Billet claimed that the rider was not received. There was evidence that it was 
mailed. Mr. Billet. testified that he had asked for such a rider, with a view of 
reducing the premium after the installation on the car of the tilt lock. Under these 
circumstances, we think it a proper exercise of the discretion of the trial court to 
allow the introduction of secondary evidence as to the contents of the rider. 

[3] While the rider was not physially attached to the policy, it recited that it was 
attached to and formed a part of the policy. The fact that it was not actually phys- 
ically attached was a circumstance which could be waived by the Insurane Company. 
We see, therefore, no error in the ruling of the court of common pleas that the rider 
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was a part of the policy, as there were no facts controverted which made the ques- 
tion other than one of law for the court. 

In view of the views we entertain on the aspect of the case above considered, it 
is unnecessary to consider the other question raised by the cross-appeal, namely, 
whether the Supreme Court erred in holding that the policy was not a valued policy ; 
yet we feel that if we passed over this question sub silentio, our action would be 
construed as an indorsement of the view held by the Supreme Court upon this ques- 
tion. We therefore wish to say that we do not concur in the view expressed -by the 
Supreme Court that the policy in question is not a valued policy. We think it is a 
valued policy, and if we believed that the plaintiff was entitled to recover thereon, 
the damages recoverable by the plaintiff would be the sum of $2,800, the value fixed 
by the parties to the contract in the event of loss. We indorse the view entertained 
on this point by the trial court. 

The judgment of the Supreme Court is reversed. 

For affrmance: The Chancellor and Justice Lloyd. 

For reversal: Justices Trenchard, Parker, Kalisch, Katzenbach, ial Campbell, 
and Justices White, Van Buskirk, Clark, McGlennon, and Kays. 

Wuite, J. (concurring). My vote for reversal rests solely upon the portion of 
the Supreme Court deliverance in this case which refused plaintiff the benefit of the 
“valued policy” feature of the insurance contract, for which plaintiff paid and de- 
fendant accepted an extra premium. 

Mr. Justice Kalisch requests me to say that the foregoing statement applies also 
to his vote for reversal. 


DEVLIN v. NEW YORK MUTUAL CASUALTY TAXICAB INS. CO. 
(Supreme Court, Appellate Division, First Department. May 29, 1925.) 
210 New York Supplement, 57. 

1. INSURANCE—JUDGMENT AGAINST TAXICAB COMPANY HELD EN- 
FORCEABLE AGAINST INSURER, THOUGH INSURER DEFAULTED. 
Where indemnity insurer, with notice of insured taxicab company’s default, 

allowed damages to be assessed and judgment entered for personal injuries, its 

defense, to action on bond issued under Highway Law, § 282-b, that judgment was 
not recovered after trial of issue of fact as required by bond, was unavailing as 
in nature of collateral attack on judgment, and an attempt to nullify intent to 
satisfy statutory requirement that bond be conditioned to pay “any judgment re- 
covered.” 

(For other cases, see Insurance, Dec. Dig. §616%4.) 

2. INSURANCE—INDEMNITY INSURER’S LIABILITY ON JUDGMENT 
AGAINST INSURED LIMITED TO AMOUNT STATED IN BOND, 
WITH INTEREST THEREON FROM DATE OF JUDGMENT. 
Indemnity insurer’s liability on judgment against insured was limited to amount 

stated in bond issued under Highway Law, § 282-b, with interest thereon from date 

of judgment, and costs and disbursements taxed, and it was error to allow interest 
on full amount of judgment. 
(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from Special Term, New York County. 

Action by Charlotte Devlin against the New York Mutual Casualty Taxicab 
Insurance Company on a taxicab bond filed under Highway Law, § 282-b. From an 
order of the Special Term (123 Misc. Rep. 784, 206 N. Y. S. 365) directing sum- 
mary judgment for plaintiff and against defendant under Rules of - Civil Practice, 
rule 113, for $2,500, defendant appeals. Order modified, and as so modified affirmed. 

Argued before Clarke, P. J., and Merrell, Finch, Martin, and Burr, JJ. 

Edward W. Drucker, of New York City, for appellant. 

Jeremiah A. O’Leary, of New York City, for respondent. 

Martin, J. [1] The plaintiff, having been injured by a taxicab owned by the 
Hale Taxi Corporation, brought an action in the Supreme Court, County of New 
York, to recover for her injuries. Being unable to secure personal service to the 
summons, she served Hale Taxi Corporation by substituted service, pursuant to an 
order; but it defaulted. Thereupon plaintiff notified appellant, which had bonded the 
taxi corporation under Section 282-b of the Highway Law of the default of its 
assured. Receipt of the notice is admitted. 
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Thereafter appellant was notified that plaintiff proposed to take judgment 
against its said assured and to sue upon the bond furnished in compliance with the 
statute. Receipt of this letter is also admitted; but appellant did nothing towards 
having the default opened, and plaintiff, on a writ of inquiry, had the damages 
assessed by a sheriff’s jury and recovered judgment against Hale Taxi Corpora- 
tion for $10,000 and costs. Subsequently she brought this action to recover the 
amount of the bond, interest, and costs. 

The bond is set forth in full as part of the complaint, which alleges it to be 
the bond or policy required by Section 282-b of the Highway Law (added by Laws 
1922, c. 612). 

The answer denies knowledge or information as to the allegation that the judg- 
ment against the assured has not been paid, and contains an affirmative defense that 
the said judgment was not recovered after a trial of an issue of fact; the bond pro- 
viding : 

“No action shall be maintained against the corporation under this policy unless 
brought after the amount of loss shall have been fixed either by a final determina- 
tion of the litigation after trial of the issue or by agreement between the parties 
with the written consent of the corporation.” (Italics are the writer’s.) 

The statute under which the bond was filed provides as follows: 

“Every person, firm, association or corporation engaged in the business of 
carrying or transporting passengers for hire in any motor vehicle, except street cars, 
and motor vehicles operated under a franchise by a corporation subject to the 
provisions of the public service commission law over, upon or along any public 
street in a city of the first class shall deposit and file with the state tax commission 
for each motor vehicle intended to be so operated, either a personal bond, with at 
least two sureties approved by the state tax commission, a corporate surety bond 
or a policy of insurance in a solvent and responsible company authorized to do 
business in the state, approved by the state tax commission, in the sum of two 
thousand five hundred dollars, conditioned for the payment of any judgment re- 
covered against such person, firm, association or corporation for death or for 
injury to persons or property caused in the operation or the defective construction 
of such motor vehicle.” 

The appellant’s obligation was intended to comply with the statute which pro- 
vides that the bond or policy shall be “conditioned for the payment of any judgment 
recovered against” the person or corporation required to file it. 

Final judgment was duly entered against Hale Taxi Corporation in accordance 
with the Civil Practice Act and the Rules of Practice. The defense is in the naturt 
of a collateral attack upon the final judgment. It is also calculated to nullify the 
intention of the parties to the bond that it was to be filed in order to fulfill the 
statutory requirements. In this case the insurance carrier deliberately allowed the 
damages to be assessed and the judgment to be entered in the face of notice bring- 
ing to the attention of its representatives that no defense was being made to the 
negligence action. 

Under the terms of the bond, appellant had “the exclusive right to contest 
or settle” plaintiff's claim, it being provided that the assured shall not interfere in 
relation to negotiations for settlement or with the conduct of any legal proceedings. 

[2] The plaintiff is not entitled to interest on the full amount of the judgment 
for the reason that the bond limits the liability of the defendant to pay to the extent 
of $2,500 only. The defendant is therefore liable for the sum of $2,500 and interest 
from the date of judgment on $2,500, and the costs and disbursements taxed in the 
action. 


_. The order should be modified to the extent stated, and as so modified affirmed, 
with $10 costs and disbursements to the respondent. 
Order filed. All concur. 


INLAND FINANCE CO. v. HOME INS. CO. (No. 19126.) 
(Supreme Court of Washington. May 14, 1925.) 
236 Pacific Reporter, 73. 
1. INSURANCE—MORTGAGFE OF CAR MERELY APPOINTEE TO RE- 
CEIVE INSURANCE IN EVENT OF LOSS. 
Where the fire policy runs to mortgagor and provides that loss shall be pay- 
able to mortgagee as his interest may appear, the latter is merely an appointee to 
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receive money in event of loss, and his interest therein may be forfeited by viola- 
tion of policy by mortgagor. 
(For other cases, see Insurance, Dec. Dig. § 311[3].) 


2. INSURANCE—RECOVERY BY MORTGAGEE OF CAR, ON FIRE POL- 
ICY, PRECLUDED BY MORTGAGOR’S VIOLATION OF INCUM- 
BRANCE CLAUSE. 

Where mortgagor’s policy provided for payment of loss to mortgagee as his 
interest might appear, and also provided for annulment in event the car insured 
was incumbered by any lien or mortgage, mortgagor’s placing second mortgage on 
car thereafter precluded mortgagee’s recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Department 1. 

Appeal from Superior Court, Spokane County; Blake, Judge. 

Action by the Inland Finance Company against the Home Insurance Company. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

Charles E. Swan, of Spokane, for appellant. 

E. Eugene Davis, of Spokane, for respondent. 

Brivces, J. Suit on a fire insurance policy. A demurrer to the complaint was 
sustained. The plaintiff refused to plead further and a judgment was entered dis- 
missing the action. 

The complaint alleged that the Spokane Elgin Company sold an automobile to 
one Henry Walberg, who gave a mortgage back to the vendor on the machine to 
secure a part of the purchase price. This mortgage was duly filed. and within a few 
days after its execution was assigned by the Elgin Company to the appellant, Inland 
Finance Company. The mortgage provided that the mortgagor should keep the 
property insured in favor of the mortgagee, or its assigns, against loss by fire, 
collision, theft, etc. Complying with this provision of the mortgage, Walberg, the 
mortgagor, procured from the respondent a policy of insurance on the automobile 
in question for $1,100, protecting the property against loss by fire, theft, etc. The 
complaint further alleged that, during the term of the insurance, the mortgage men- 
tioned was satisfied and Walberg gave to the appellant another mortgage covering 
the same property, but securing a less amount of the same debt. This mortgage con- 
tained the same provisions as those found in the first. After the giving of this 
mortgage, and also during the term of the insurance, Walberg gave a second mort- 
gage on the automobile to a man by the name of Stone. The policy runs to Walberg, 
the mortgagor. It recognizes that the appellant holds a mortgage on the insured 
property, for it has the following clause: 

“The automobile described is fully paid for by the assured, and is not: mortgaged 
or otherwise incumbered, except as follows: Inland Finance Co.” 

Another provision of the policy provides that it shall be void if the insured 
property be “incumbered by any lien or mortgage.” During the term of the insur- 
ance, the automobile was totally destroyed by fire. 

We will not discuss the first question raised, which is the fact that the insur- 
ance policy does not contain any clause providing that the loss, if any, shall be 
payable to the mortgagee as his interest may appear, nor any reference to the 
mortgagee other than merely reciting that it holds a mortgage on the property, 
nor will we decide how such facts might affect the appellant. Neither will we 
discuss the second question raised, which is the effect on the insurance policy because 
of the satisfaction of the mortgage that existed when the insurance was written 
and the giving of another mortgage on the same property to appellant to secure a 
part of the same indebtedness. 

We will assume for the purpose of this case that there is in the policy a pro- 
vision to the effect that the loss, if any, shall be paid to the mortgagee as its interest 
may appear and that the apepllant still holds the mortgage which was executed 
prior to the issuance of the insurance. Certainly, appellant’s assumed position 1s 
fully as strong as that actually occupied by it. 

[1] Where a fire insurance policy runs to a mortgagor and provides that the 
loss, if any, shall be payable to the mortgagee as his interest may appear, the 
almost universal rule of the authorities is that the mortgagee is merely an appointee 
to receive the money in the event of loss, and that his rights are no greater than 
those of the assured, and that a breach by the latter of the terms of the policy will 
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void it as to the mortgagee. In other words, the “pay to the mortgagee” clause is 
but little, if anything, more than an order by the mortgagor on the insurance com- 
pany to pay the loss, if any, to the mortgagee as its interest may appear, which 
order has been accepted by the insurance company. The rule is thus stated in 14 
R. C. L. 1084: 

“A Clause in a policy merely making the loss payable to the mortgagee as his 
interest may appear makes the mortgagee the simple appointee of the mortgagor to 
receive the proceeds of the amount of his interest, and to place his indemnity at 
the risk of every act and omission of the mortgagor that would avoid, terminate, 
or affect the insurance of the latter’s interest under the terms of the policy. But, 
as has been heretofore stated in considering affirmative warranties, policies issued at 
the present time, protecting the interest of the mortgagee, usually contain what is 
known as the union or standard clause, by which it is stipulated that, in case the 
loss is directed to be payable to a mortgagee, the interest of the mortgagee in the 
proceeds of the policy shall not be invalidated by the act or neglect of the mortgagor 
or owner of the insured property, or, less frequently, that no act or default of 
any person other than the mortgagee or those claiming under him shall affect his 
right to recover in case of loss.” 

In 26 C. J. 273, the rule is stated thus: 

“Under a policy making the loss payable to a third person as his interest may 
appear, the payee is not a party to the contract, but only an appointee whose rights 
are dependent upon the rights of the insured, and a violation by the latter of the 
conditions of the policy will forfeit the rights of such appointee.” 

Again, at page 84 of the same volume; speaking of the same question, it is said: 

“Since there is no contract between the mortgagee and insurer under such a 
policy, the mortgagee can recover only when the mortgagor could have done so 
had the money been payable to himself instead of being payable for his benefit to 
the mortgagee, and any breach of the mortgagor of conditions precedent or subse- 
quent which will avoid or forfeit the policy as to him will also invalidate it as to 
the mortgagee.” 

Each of the texts which we have quoted cites many cases in support of the rule. 

In Hill v. International Indemnity Co., 116 Kan. 109, 225 P. 1056, it is said: 

“It is a well-settled principle of: insurance law which has been long established 
and apparently universally followed that, where the policy simply designates the 
mortgagee as the person to whom the loss, if any, is payable to the extent of his 
interest, the balance, if any, to be payable to the insured, the mortgagee is bound 
by the conditions of the policy to the same extent the assured is bound, and, if the 
conditions be broken in such a way that the assured cannot recover, the mortgagee 
cannot recover.” 

A great many cases supporting the rule have been collected in the last-cited 
case, which is a very recent one. The authorities are also fully collected and set 
on . - — note to Brecht v. Law Union & Crown Ins. Co., 18 L. R. A. 

«oh 

[2] It will be remembered that there was a clause in the insurance policy which 
annulled it in the event the property insured was “incumbered by any lien or mort- 
gage.” This clause, of course, is very broad and, read alone, would include the 
mortgage held by the appellant, but, in the light- of a previous clause in the policy 
which recognizes that the appellant holds a mortgage, the clause just quoted could, 
of course, have reference only to mortgages other than that held by the appellant. 
The complaint, it will be remembered, recites that the mortgagor violated this pro- 
vision of the policy by giving a second mortgage to Mr. Stone. It would therefore 
clearly appear that the assured (Walberg)-had violated the terms of the insurance 
policy and that because thereof he could not collect any insurance, and, under the 
authorities we have quoted, if he cannot enforce the policy, neither can his mort- 
gagee, the appellant. No “union or standard” clause, as mentioned by one of the 
quotations we have made, providing that the mortgagee shall not be responsible 
for any acts of the mortgagor which might avoid the policy, has been called to 
our attention, nor have we been able to find any such provision in the policy in suit. 


; For the reasons given, it would appear that the complaint failed to state a cause 
oft action. 


The judgment is affirmed. 


—— ——— =e ea ee. Se 


_——— ee eee ee 





582 Insurance Law Journal, Vol. 65. [Sept., 1925 


SURETY 


HELTZEL STEEL FORM & IRON CO. v. FIDELITY & DEPOSIT CO. 
(Supreme Court of Arkansas. April 27, 1925.) 
271 Southwestern Reporter 325. 
HIGHWAYS—SELLER OF TOOLS AND APPLIANCES USED IN CON- 

STRUCTION, TO SUBCONTRACTOR, NOT ENTITLED TO RECOV- 

ERY ON PRINCIPAL CONTRACTOR’S BOND. 

Seller of steel road rails, angle face rails, patented pedestals, flat stakes, and 
stake pullers, to subcontractor, for use in construction of road, held not entitled 
to recovery on bond of principal contractor, executed under Crawford & Moses’ 
Dig. § 5446. 

(For other cases, see Highways, Dec. Dig. § 113[5].) 

Appeal from Circuit Court, Pulaski County; Richard M. Mann, Judge. 

Action by the Heltzel Steel Form & Iron Company against the Fidelity & 
Deposit Company. Judgment for defendant, and plaintiff appeals. Affirmed. 

John M. Rose, of Little Rock, for appellant. 

Rorace Chamberlin, of Little Rock, for appellee. 

Situ, J. This is a suit to recover the purchase price of material furnished 
by appellant to Machen & Thompson, road contractors, in the construction of roads 
in improvement district No. 10 of Pulaski County, Ark. The construction contract 
was let by the improvement district to the Standard Paving Company, which sublet 
certain portions of the roads to Machen & Thompson. The Fidelity & Deposit 
Company of Maryland, appellee herein, executed bonds pursuant to the statute tnder 
which the improvement district was organized, requiring the contractor to give bond. 
Machen & Thompson were adjudged bankrupts, and this suit is against appellee 
as surety on the contractors’ bond, guaranteeing the payment of all bills for labor 
and material on said work. 

A demurrer was filed to the complaint, which was sustained, and, as the plaintiff 
elected to stand on the complaint, it was dismissed; and this appeal raises the ques- 
tion of the sufficiency of the complaint against appellee as surety on the bond of 
the road contractors. 

The material allegations of the complaint are as follows: 

“Plaintiff further states that the goods and material supplied by it to the con- 
tractors aforesaid consist of rigid steel road rails, angle face rails, patented pedestals, 
flat stakes, and stake pullers. That none of said material actually entered’ into said 
road so as to become a component part thereof, but that all of it was used in each 
and all of the aforesaid sections of said road, and that each and all of said bonds 
render the bond company. liable for payment thereof. That the material aforesaid 
was used in the construction of concrete bridges, culverts, and the like, and became 
greatly worn and depreciated by said use; and that the aforesaid material furnished 
by plaintiff is practically worthless by reason of the use aforesaid.” 

The question presented on this appeal is one which we have frequently and 
recently considered. These cases are cited in the recent opinion in the case of 
Pierce Oil Corporation v. Parker (Ark.) 270 S. W. ——, and what was there said 
is decisive of this appeal. 

That case, like this, was based on Section 5446, C. & M. Digest, which pro- 
vides that contractors shall be required to give bond for the faithful performance 
of construction contracts awarded them, and that such contractors shall promptly 
make payment to all persons supplying labor or material in the prosecution of the 
work contemplated by such contract. 

In that case Parker, the contractor, executed the bond required by law in the 
performance of his contract, and a subcontract was let to Stephens to haul all of 
the crushed stone to be used in the construction of the road. Stephens hauled a 
large amount of stone which was used in the construction of the road in motor trucks, 
and bought from the plaintiff in the case the oil and gasoline which was used in 
operating the trucks. Stephens failed to pay, and plaintiff brought suit against 
the contractor and the road improvement district for the price of the oil and gaso- 
line which had been furnished Stephens. The court below directed a verdict in 
favor of the defendant, from which the plaintiff appealed. 

Our opinion in that case recognized the sharp division in the authorities as to 
the line of demarcation between liability and nonliability for materials furnished in 
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the construction of such improvements. After pointing out that certain courts had 
held that under similar statutes requiring contractors of public works to furnish 
bonds to pay for materials or supplies furnished, recovery may be had on the bond 
for gasoline used in trucks to haul gravel, etc., for road construction, we cited cases 
holding to the contrary, and adopted their reasoning as declaring the true rule of 
liability under such bonds. 

After stating that all the cases had held that there was a lien for dynamite 
employed directly to the earth which had to be removed, because it was an essential 
part. of the construction to break up the earth, and the dynamite used for that pur- 
pose entered primarily in the construction of the improvement, we said that fuel used 
for portable engines and machinery used.in the construction work are merely an 
incident in the operation of the machinery and partake of the same characteristics 
as it does, and that the item of fuel is one step further removed from the actual 
work of construction, and did not have any immediate connection with the struc- 
ture at any time. We said further: 

“Courts must stop somewhere in the construction of these statutes. Otherwise 
repairs on the machinery used in the construction of the improvement and the 
diminished value of the machinery and tools used in such construction will be deemed 
to be lienable claims: If matters which are only remotely connected with the con- 
struction of the public improvement should be held to be lienable, the protection of 
the bond to the class intended by the statute would be greatly impaired,” citing cases. 

The material here furnished and sued for no doubt performed an essential ser- 
vice, but this material must be regarded and treated as any other essential tool, 
implement, or appliance would be which was used in the construction of the im- 
provement. These tools, implements, and appliances may be essential in the con- 
struction of the improvement, but they do not enter into it, and form no part of 
the completed improvement, and under the line which we drew in the recent case 
from which we have quoted the plaintiff was given no cause of action by the statute 
on the bond of the contractor, and the demurrer to the complaint was therefore prop- 
erly sustained, and the judgment of the court below is therefore affirmed. 


MARYLAND CASUALTY CO. v. MOON et at. (No. 128.) 
(Supreme Court of Michigan. May 14, 1925.) : 
203 Northwestern Reporter 885 

2 PRINCIPAL AND AGENT—PRINCIPAL BOUND BY APPARENT AU- 

THORITY AS TO THIRD PERSON ACTING IN IGNORANCE OF LIMI- 

TATIONS ON. AGENT’S AUTHORITY. 

As to third persons acting in ignorance of any limitations on agent’s authority, 
principal is bound by apparent authority and not by express authority. 

(For other cases, see Principal and Agent, § 99.) 


5. INSURANCE—CASUALTY COMPANY HELD BOUND BY SURETY 
BOND EXECUTED BY ITS AGENT WITHIN APPARENT SCOPE OF 
HIS AUTHORITY. 

Where agent of casualty company was without express authority to issue fidelity 
and surety bonds, but a display placard in agent’s office and certificate of authority 
from insurance commissioner specified fidelity and surety bonding, held that surety 
bond, issued by agent to drain commissioner, was binding on casualty company, as 
being within agent’s apparent authority. 

(For other cases, see Insurance, Dec. Dig. § 129.) 


6. DRAINS—DRAIN COMMISSIONERS HELD NOT LIABLE FOR ILLEGAL 
ACTS OF JOINT COMMISSIONER IN ISSUING ORDERS IN EXCESS 
OF STATUTORY LIMIT. 

Agreement between three drain commissioners; whereby each was authorized to 
sign names of others to orders on drain fund for work, held not to render two of such 
commissioners and sureties on their bonds liable for illegal conduct of other in issu- 
ing orders in excess of amount provided in Comp. Laws Supp. 1922, § 4904, where 
done without their knowledge or consent. 

(For other cases, see Drains, Dec. Dig. § 17.) 


7. PRINCIPAL AND SURETY—SURETIES HELD JOINTLY AND SEV- 
ERALLY LIABLE FOR FULL AMOUNT STATED IN BOND. 
Where bond on its face did not show that sureties intended to limit their liability, 
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held that fact that sureties’ names were not signed in usual place and that certain 
amount was set opposite each name in justification did not show intention to limit 
their liability to such stated amounts, especially in view of recital in bond that sureties 
were bound to pay full sum, and hence they were jointly and severally liable for 
full penalty. 


(For other cases, see Principal and Surety, Dec. Dig. §:72.) 


Appeal from Circuit Court, Cass County, in Chancery; L. Burget Des Voignes, 
Judge. 

Bill by the Maryland Casualty Company against Abner M. Moon and others. 
from the decree, plaintiff and certain defendants appeal. Decree modified. 

Argued before McDonald, C. J., and Clark, Bird, Sharpe, Moore, Steere, Fel- 
lows, and Wiest, JJ. 

Mason, Cox & McCaslin, of Detroit, by Stevens T. Mason and Charles E. 
Goodrich, both of Detroit, for plaintiff. 

John J. Sterling, of Benton Harbor, for defendants Harold Myers, Orrin Myers, 
and Walter Shultz. 


- L. J. Lewis, of Bangor, for defendants Ashley, Goss, Potter, Harvey, and De 
aven. 

Earl L. Burhans, of Paw Paw, for defendant Home State Bank of Lawrence. 

David Anderson, of Paw Paw, for defendants Hoppin and Erickson. 

William J. Barnard, of Paw Paw, for defendant Turner. 

McDona .p, J. A tri-county drain, known ‘as the Dowagiac-river drain, was to be 
built through the counties of Van Buren, Cass, and Berrien. The drain commissioners 
were Moon of Cass, Ashley of Van Buren, and Myers of Berrien. A section of the 
drain in Cass county was let to one Clarence J. McElheny. The contract price was 
$39,372. On this section orders were issued to McElheny amounting to $132,397.80, 
more than three times the contract price. Subsequently Moon and McElhenny were 
tried and convicted of conspiracy to defraud. A large number of the orders issued 
to McElheny were not paid, and are involved in this litigation. One order of $4,350 
is owned by the Home State Bank of Lawrence. Three orders are owned by First 
National Bank of Paw Paw for $5,600, $2,700, and $4,200. Three orders by George 
Turner for $3,095, $2,055, and $3,010. Eight orders by the Lee State bank for 
$3,000, $2,000, $4,600, $4,600, $4,000, $4,500, $2,700, and $2,700. Three orders by A. D. 
satio for $4,000, $1,500, and $1,500, making a total outstanding and unpaid of 

The plaintiff is surety on the bond of Mr. Moon in the penal sum of $2,000; de- 
fendants Goss, Potter, Harvey, and De Haven are sureties on the bond of Charles E. 
Ashley, in the sum of $5,000; defendants Myers and Shultz are sureties on the bond 
of Harold Myers in the sum of $5,000. The Fidelity & Casualty Company is surety 
on the bond of Abner M. Moon in the penal sum of $4,000. The other defendants are 
the holders of orders. 

When this bill was filed suits at law were pending against the three drain com- 
missioners and their several sureties. On the theory that all of the questions involved 
could best be tried out in one suit, and that all of the parties must eventually come into 
a court of chancery for an equitable distribution of their recoveries, the bill was 
filed. The drain commissioners, their sureties, and those having unpaid orders were 
made parties. All appeared by counsel, and answered issuable. After the taking of 
testimony, some of the defendants for the first time raised the question of juris- 
diction and moved to dismiss the bill. The circuit judge retained jurisdiction on the 
ground that the defendants had appeared and voluntarily joined with the plaintiff in 
submitting the question of their rights and liabilities to the court; that no question 
of fact was involved; that, if the parties proceeded to judgment on the law side of the 
court, it would still be necessary-under the statute for them to come into the chancery 
court to have their recoveries prorated; and that all of the questions involved could 
be most conveniently tried out in one action. 

The various defenses interposed by the several defendants will be stated as the 
questions are discussed in this opinion. 

In determining the issues the court decreed that all of the bonds, including that 
of the plaintiff, were valid and binding obligations; that the drain commissioners 
Ashley and Myers participated in the wrong committed by Moon, and that they and 
their sureties were liable for his acts; that the total amount of the several orders was 
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$60,210; and that the total liability on the bonds was $13,450, which he prorated be- 
tween the different order holders in proportion to the respective amounts due to them. 
From the decree entered Ashley and his sureties, Myers and his sureties, A. D. Hoppin, 
and the plaintiff have appealed. 

[1] 1. Has the chancery court jurisdiction of the cause? The defendants, who 
are here questioning the jurisdiction of the court, did not raise the objection until 
after proofs had been taken on the merits of the bill. The present practice requires 
that objections to the jurisdiction shall be interposed in the answer or presented on 
motion to dismiss. Section 4, C. 14, Act No. 314, Pub. Acts 1915 (3 C. L. 1915, 
§ 12456): Before the enactment of this statute abolishing denmrrers, pleas in abate- 
ment, and pleas to the jurisdiction, it was held that, when the grounds of the objection 
appeared upon the face of the bill, and the defendants had answered issuably, and had 
taken proofs upon the merits, it was too late to raise the question of jurisdiction. 
Coffey v. McGahey, 181 Mich 225, 148 N. W. 356, Ann. Cas. 1916C, 923. The rule 
there announced is applicable here. The objection comes too late. 

2. The second question to be considered is the liability of the plaintiff on its bond. 
The claim is that Mr. Laing, its agent, had no authority to execute the bond. Mr. 
Laing was an attorney residing in Dowagiac, Cass county, Mich. He was the agent 
of the plaintiff, with authority, as shown by power of attorney, to execute bonds 
required of administrators, executors, and commissioners for the sale of real property 
and for receivers and trustees in bankruptcy, but did not have authority to sign such 
a a that in question. Mr. Laing was called as a witness for the plaintiff, and 
testified : 

“T recall signing the bond for Albert M. Moon. Mr. Moon came to my office and 
wanted a bond which he had prepared, amounting to $2,000. He asked me if I 
represented any security company, and I told him that I did, and I executed the bond 
then, that is, signed the Maryland Casualty Company’s name by myself, attorney in 
fact, and delivered it to him. * * * I don’t recall ever collecting any premium on 
this policy. 

“Q. Did you ever report the bond to the Maryland Casualty Company? A. 
Well, so far as I can find in my files, I couldn’t find that I did.” 

The bond was approved by the judiciary committee of the board of supervisors, 
and was filed with the treasurer of Cass county. 

At the outset of the discussion of the question involved two important facts may 
be conceded: First, that Laing was the agent of the plaintiff; and, second, that he 
had no actual authority to sign the bond. 

[2, 3] Mr. Laing was known to be the plaintiff’s agent, and, as we shall presently 
show, had apparent authority to transact the business in question. The following 
principles of the law of agency are applicable: 

“The principal is bound to third persons, acting in ignorance of any limitations, 
by the apparent authority given, and not by the express authority.” Austrian & Co. 
v. Springer, 94 Mich. 343, 54 N. W. 50, 34 Am. St. Rep. 350. 

“The question is not, What was the authority actually given? but, What was the 
plaintiff, in dealing with the agent, justified in believing the authority to be?” Aus- 
trian & Co. v. Springer, supra. 

“Parties dealing with an agent have a right to presume that his agency is general 
and not limited.” 2 C. J. § 649, p. 920; Austrian & Co. v. Springer, supra. 

“And the presumption is that one known to be an agent is dealing within the 
scope of his authority.” 2 C. J. § 652, p. 921; Austrian v. Springer, supra. 

[4] The apparent authority for which the principal may be liable must, however, 
be traceable to him, and cannot be established by the acts and conduct of the agent. 
The re is only liable for that appearance of authority caused by himself. It 
is said that— 

“Whenever a principal has placed an agent in such a situation that a person of 
ordinary prudence, conversant with business usages and the nature of the particular 
business, is justified in assuming that such agent is authorized to perform in behalf 
of the principal, the particular act, and such particular act has been performed, the 
principal is estopped from denying the agent’s authority to deny it.” 21 R. C. L. 
§ 34, p. 856. 

_ Apparent Authority Traceable to the plaintiff—Hanging on the wall of Mr. 
Laing’s office during the time that he represented the plaintiff was a large display 
placard on which was painted the following: 
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“Maryland Casualty Company merits complete confidence. Fidelity and insurance 
bonds. Maryland Casualty Company, incorporated 1898. Burglary, Workmen’s com- 
pensation, accident, fidelity, and surety bonding.” 

Before Mr. Laing could act as plaintiff's agent it was necessary under a statute 
of this state to secure a certificate of authority from the insurance commissioner. 
This was done on application and requisition of the Maryland Casualty Company. 
The certificate issued recited all of the business that the Maryland Casualty had 
authority to transact in the state, and concluded with the following: 

“T hereby authorize Sweet Ins. Agency (E. Bruce Laing, only) resident at Dowa- 
giac, to act as agent of said company in the writing of insurance as above specified.” 

[5] The insurance above specified included “fidelity and surety bonding.”. The 
certificate authorized Mr. Laing to do just what he did in the matter of the Moon 
bond, and it was issued on the application of his principal. It did not confer upon 
the agent any additional authority to that which he actually possessed, but it was a 
holding out to the public by the plaintiff that Laing had authority to issue fidelity 
and surety bonds without restriction. We need pursue the subject no further. The 
plaintiff is bound by the appearance of authority with which it publicly clothed its 
agent. The circuit judge correctly determined its liability on the bond of Albert 
Moon. . 

3. Liability of the Drain Commissioners and Their Sureties—No one questions 
the liability of Commissioner Moon. It is conceded that he issued these orders in 
violation of his official duty and contrary to the express provision of the statute which 
makes it unlawful to issue orders in excess of two-thirds of the amount earned prior 
to the completion and acceptance of the drain. Section 4904, 1922 Supp. to C. L. 1915. 

In the matter of issuing orders Moon seems to have been without any terminal 
facilities. Regardless of the amount earned, he kept on giving out orders until he 
was stopped, at which time he had authorized the payment of $100,000 in excess of 
the contract price. Mr. Ashley also issued orders in violation of the statute. Mr. 
Myers issued none, so that his liability, if he is liable, rests on a different basis 
than that of the other two commissioners. For this reason we will first discuss the 
question of his liability. 

[6] In the issuing of orders on the drain fund the statute requires joint action on 
the part of the commissioners, and it is here claimed that Myers is liable for the 
unlawful orders issued by Moon and Ashley because of an agreement in which he 
authorized them to sign his name. This agreement, as stated by witness Goss, is 
as follows: 

“Mr. Ashley said, ‘How would it be if we signed each others’ names to orders 
when we are not together?’ Mr. Myers said, ‘I don’t know how that would be.’ and 
Mr. Ashley said, ‘It will be inconvenient for us to get together and sign orders and 
sometimes the contractor wants money on short notice, and it would be very incon- 
venient to all get together any time the contractor wanted orders.’ And Mr. Myers 
said, ‘I think that would be all right.’ ” 

Claiming to act upon this agreement, Moon and Ashley signed Myers’ name to 
all of the orders on which his name appears. It is conceded by counsed in the record 
“that all of the orders signed by Myers himself are paid, and the only orders in con- 
troversy were given to Mr. McElheny by Mr. Moon and Mr. Ashley.” Under these 
facts, conceding the agreement as claimed, is Mr. Myers and his sureties liable for 
the tort of Moon and Ashley? 

The whole case against Mr. Myers and his sureties rests on the claim that he 
authorized his name to be signed to these unlawful orders. There is no suggestion 
of other official misconduct. There is no evidence that he knew his name was being 
signed to these orders. At the time the agreement was made no illegal orders had 
been issued. Mr. Ashley testified that they all knew that orders could not lawfully 
be used in excess of two-thirds of the amount earned on the contract, and, of course, 
they all knew that the contract price, $39,372, was the limit. Myers’ agreement was 
made with reference to these limitations. We have no right to presume that he 
intended that Moon should use his name in a wholesale criminal raid upon the drain 
fund. It was not then contemplated that Moon would fraudulently issue orders 
amounting to $100,000 in excess of the contract price. The agreement with Myers 
had no reference to such orders. Moon had no more authority to sign Myers name 
to these unlawful orders than he had to sign it to a promissory note. There is no 
evidence, and can be no presumption, that Myers authorized Moon to use his name in 
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any illegal or wrongful act. The most that can be said as to the cope of the agree- 
ment between the commissioners is that it gave each of them authority to sign the 
others’ names to lawful orders. It appears that, after the agreement was made, how 
long after the record does not show, Moon, in conspiracy with McElheny, fraud- 
ulently issued orders representing many thousands of dollars. Some of these orders 
were signed by Moon alone. On most of them he wrote the names of the other two 
commissioners. In this rascality Myers had no part, and, as far the record shows, had 
no knowledge that the orders were being issued. Every order issued by him has been 
paid, and every order to which his name was signed by his authorization has been 
paid. The record shows no official misconduct on the part of Mr. Myers, resulting 
in injury to any of the holders of orders. Therefore no liability can be attached to 
him or to his sureties. 

Liability of Ashley and his Sureties—So far as liability for the official mis- 
conduct of Mr. Moon is concerned, what we have said as to Mr. Myers applies to 
Commissioner Ashley. He is not responsible for the misconduct of Moon. Every 
order issued by Moon for which it is here sought to hold Ashley liable was unau- 
thorized and illegal. It cannot be said that Ashley neglected any official duty in 
failing to sign these orders, because it was not his duty to sign them. If he had 
signed them he would have performed an unlawful official act for which he and 
his sureties would have been liable. As in the case of Mr. Myers, the authority 
which Ashley gave Moon to sign his name was limited to lawful orders. It would 
seem to be an unwarranted and unjust extension of the agreement which these com- 
missioners had to say that they ever intended that Moon should use their names in 
looting the drain fund. If there was any evidence of knowledge on the part of 
Ashley that Moon was so using his name, the situation would be different, but there 
is nothing of that kind in the record. The only orders for which Ashley is liable are 
the orders which he issued. It is undisputed that he unlawfully issued three orders 
to C. J. McElheny. One of them is signed by himself alone as drain commis- 
sioner to Van Buren County. To the other two he signed the names of Mr. Myers 
and Mr. Moon. These orders amount to $7,000, and are now owned by A. D. Hoppin. 
These are the only orders here involved which are signed by Mr. Ashley and are 
the only orders for which he and his sureties are liable. And as to these there is 
no liability on the part of the other two commissioners. 

[7] But it is contended by counsel for Mr. Ashley that his sureties are not 
liable because they did not sign the body of the bond, and that in any event their 
liability is limited to the amount set opposite their names in the justification. The 
names of the sureties were not signed in the usual place with that of the principal. 
The names appear, however, signed with their seals at the bottom of the justifica- 
tion certificate. In 4 R. C. L. p. 48, it is said: 

“The signature is usually placed at the bottom of the instrument, but this is not 
essential. Unless a statute prescribes a place where the obligator shall write his 
name, it is immaterial where the signature appears on the instrument, so long as 
the intention to be bound is evident. The question is always one of fact, as to 
whether the party, not having signed the bond regularly at the foot, meant to be 
bound by it as it then stood, or whether he left it unsigned because he refused to 
complete it.” 

There is no evidence as to the intention of the sureties except what may be 
gathered from the instrument which they signed under seal. It would appear from 
the face of the bond that they intended to be bound. And, if they intended to be 
bound, it was in a joint obligation for the full penalty of the bond. The justifica- 
tion on the bond is as follows: 

“State of Michigan, County of Van Buren—ss. : 

“Levi De Haven, $1,500, W. G. Goss $1,000, G. W. Porter $1,000, and H. D. 
Harvey, $1,500, each for himself being duly sworn deposes and saye that he is worth 
in property liable to execution the sum of $————— over and above all just debts, 
claims, and liabilities. 

“Levi De Haven. [Seal.] 

“W. H. Goss. [Seal.] 

“G. W. Porter. [Seal.} 

“H. D. Harvey. [Seal.] 

“Subscribed and sworn to before me this 21st day of December, A. D. 1918. 
“Fred W. Reams, Notary Public.” 
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We cannot agree with counsel that their liability is limited to the several amounts 
set opposite their names. The claim that they thus intended to limit their liability 
is inconsistent with the recital in the body of the bond wherein it is said that they 
as sureties are held and firmly bound to the people in the penal sum of $5,000. A 
fairer interpretation of the use of the figures opposite their names is that these 
sums represented the individual worth in property of the sureties. This intention 
to justify to those specified amounts instead of in the sum of $5,000 is apparent from 
the fact that immediately following these figures in the jurat the amount that each 
swears he is worth is left blank. It would have been proper for them to have limited 
their liability, and, if they had so intended, it would have been a simple matter to 
have so expressed it in the bond. As the bond on its face does not show an intention 
to limit their liability, they must be held to be jointly and severally liable for the 
full penalty. 

Other questions which we do not here deem it necessary to discuss are fully 
considered in Lapeer County Bank v. O’Connell, 214 Mich. 410, 183 N. W. 195. 

In our view of the evidence Mr. Myers and the sureties on his bond are relieved 
from any liability. Mr. Ashley and his sureties are liable for the payment of the 
three orders held by A. D. Hoppin. The other holders of orders and certificates 
must be paid pro rata from the amount of the Moon bond. Interest will be allowed 
from the date when liability accrued. 

The decree of the circuit judge will be modified in accordance with this opinion. 
Defendant A. D. Hoppin will have costs against Charles E. Ashley and his sureties 
Goss, Potter, Harvey, and De Haven. Harold Myers and his sureties, Myers and 
Shultz, will have costs against the Home State Bank of Lawrence. The First Na- 
tional Bank of Paw Paw, and the Lee State Bank. The Home State Bank of 
Lawrence, the First National Bank of Paw Paw, and the Lee State Bank will have 
costs against Moon and the plaintiff. 


SAMELS et at. v. HARTFORD ACCIDENT & INDEMNITY CO. (No. 24610.) 
(Supreme Court of Minnesota. May 8, 1925.) 
203 Northwestern Reporter, 620. 
(Syllabus by the Court.) 

EXECUTORS AND ADMINISTRATORS—DEMURRER TO ANSWER THAT 
DEFENDANT HELD PROPERTY OF DECEDENT AS RESULT OF 
PLEDGE EXECUTED BY FOUR OR SIX DEVISEES INDIVIDUALLY 
HELD PROPERLY SUSTAINED; PLEDGING DECEDENT’S PROP- 
ERTY BY AGREEMENT EXECUTED BY FOUR OF SIX DEVISEES 
INDIVIDUALLY HELD WRONGFUL MISAPPROPRIATION. 

The demurrer was’ properly sustained to an answer which disclosed that the 
shares of stock demanded by plaintiffs as executors were owned by their decedent 
when he died, but had come into defendant’s hands subsequently through pledge 
agreements, executed by four of the six devisees individually, as collateral security 
for defendants executing a $100,000 bond protecting a bank in the liquidation of 
another bank which the former had bought. The pledging of the property of the 
estate for such purpose cannot be considered other than a wrongful misappropria- 
tion thereof. 

(For other cases, see Executors and Administrators, Dec. Dig. § 447.) 


Appeal from District Court, Hennepin County; Robert Kolliner. Judge. 

Action by Mary B. Samels and others against the Hartford Accident & Indem- 
nity Company. From an order sustaining a demurrer to the answer, defendant ap- 
peals. Affirmed. 

Sexton, Mordaunt & Kennedy, of St. Paul, for appellant. 

Jesse Van Valkenburg, of Minneapolis, for respondents. 

Hott, J. A demurrer sustained to an answer presents the question of the 
authority and power of executors to pledge the personal property of the estate, 
when it is made to appear that it was not so pledged in the ordinary course of the 
administration of the estate. 

The main facts stated in the complaint are these: Frank A. Samels died 
testate in 1919. Plaintiffs are the sole surviving executors. Another executor who 
qualified was William Samels, but he died in June, 1923. When Frank A. Samels 
died he owned 333% shares of the capital stock of Lake Street Investment Company 
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and 160 shares of the Samels Bros. & White Canning Company, all of which came 
into the possession of the executors of his estate, but which now are wrongfully 
detained by defendant. The shares of stock are alleged to be of the value of $66,000, 
and recovery is demanded. The will provides that Mary Samels, the widow, is to 
have all of the net income during her life and as much of the corpus of the estate 
as may be necessary for her maintenance and comfort, and after her death the 
property is to be equally divided between five children, but the share of one child 
is to be held in trust for him by a trust company. The executors named or the 
suvivors are also made trustees of the residuary estate, with power to sell and dis- 
pose of and reinvest both the real and personal estate. 

The answer admits the allegations of the complaint except the wrongful deten- 
tion of the stock, and avers that it received the same under the following circum- 
stances: The executors, except the widow, on February 28, 1923, requested defen- 
dant to execute a bond in the sum of $100,000 on behalf of the Live Stock State Bank, 
of South St. Paul, and in favor of the Drover’s State Bank, of the same place, repre- 
senting that the estate was vitally interested in the liquidation of said bank and that 
they had the right to pledge the stock mentioned; that the estate was the owner and 
holder of stock in said bank, and did have an interest in the liquidation thereof ; 
that the exact amount of stock owned and held by the estate was unknown to the 
defendant at the time, but it is now informed that the par value was $1,000; that 
thereupon, and as an inducement to execute the bond, plaintiffs delivered the stock 
certificates indorsed as collateral securities to the bond (copies of such certificates 
with indorsements are set out with the collateral agreements); that the bond was 
given by defendant; that the Live Stock Bank became obligated for a deficit to the 
Drover’s Bank in said liquidation in a sum of over $200,000; that defendant had 
to pay the full penalty of the bond to wit, $100,000 to the Drover’s Bank on April 
9, 1924; and that under the collateral agreement defendant has the right to apply the 
shares pledged upon the loss sustained on the bond, which is alleged to be $102,600. 

The two agreements pledging the shares of stock are set out. Neither purports 
to be the contract of the executors or for the benefit of the estate, but are the 
individual obligations of J. P. Samels, F. W. Samels, W. A. Samels, and G. E. 
Samels. The one pledges 333% shares of the Lake Street Investment Company, 
and the other 160 shares of the Samels Bros. & White Canning Company. The 
pledgors do not only pledge to secure the $100,000 bond mentioned, but to secure 
any other bond that defendant might thereafter give at the request of said pledgors, 
also for the premiums on this and such other bonds. It further appears that the 
333% shares of the investment company standing in the name of the deceased were 
delivered to defendant and purport to be assigned in blank by said four sons as 
individuals and not officially. Of the 160 shares in the canning company standing 
in the name of the deceased, and delivered to defendant, 40 shares were assigned in 
blank by the executors, 92 shares were assigned by “Estate of F. A. Samels, deceased, 
by F. W. Samels,” and 28 shares by “Estate of F. A. Samels, G. E. Samels, Executor.” 

Notwithstanding the allegation that the executors informed defendant that the 
estate was vitally interested in the liquidation of the Live- Stock Bank, the docu- 
ments executed and accepted by defendant show clearly that the pledging was not 
done by or in behalf of the estate, but by four of the sons of the deceased as indi- 
viduals. The instruments also show the property pledged not to belong to the 
pledgors individually, but to the estate of Frank A. Samels. Furthermore, it is 
clear that the attempted pledging was not a transaction that might ordinarily take 
place or be required in the administration of an estate. No money was raised by 
the pledge to be used for the benefit of the estate. On the contrary, it was hazarding 
a large and valuable portion of the estate on the uncertain outcome of a business 
venture between two banks. This was such an extraordinary matter-that defendant 
was not justified in resting on the assurance of the executors that the estate was 
vitally interested, for by the slightest effort defendant could have ascertained what 
it now admits it knows, namely, that the estate was interested only to the extent 
of $1,000 worth of shares owned in the Live Stock Bank. The pledging agreements 
were not those of the executors in behalf of the estate, but of the four individual 
signers, and, even though a few shares of the stock were assigned by the executors, 
it must be said that on the face of the whole transaction, as admitted and set forth 
in the answer, to defendant’s knowledge it received the shares of stock belonging 
to an estate wrongfully and not for any legitimate purpose in the administration of 
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the estate. As said in the much-cited case of Smith v. Ayer, 101 U. S. 320, 25 L. Ed. 
955: 

“There is no doubt that, unless restrained by statute, an executor can dispose 
of the personal assets of his testator by sale or pledge for all purposes connected 
with the discharge of his duties under the will. And even where the sale or pledge 
is made for other purposes, of which the purchaser or pledgee has no knowledge 
or notice, but takes the property in good faith, the transaction will be sustained; 
for the purchaser or pledgee is not bound to see to the disposition of the proceeds 
received. But the case is otherwise where the purchaser or pledgee has knowledge of 
the perversion of the property to other purposes than those of the estate, or the 
intended perversion of the proceeds. The executor, though holding the title to the 
personal assets, is not absolute owner of them. They are not liable for his debts, 
nor can he dispose of them by will. He ho!ds them in trust to pay the debts of 
the deceased, and then to discharge his legacies; and, as in all other case of trust, 
he is personally responsible for any breach of duty. And property thus held, 
acquired from him by third parties with knowledge of his trust and his disregard 
of its obligations, can be followed and recovered. The law exacts the most perfect 
good faith from all parties dealing with a trustee respecting trust property. Who- 
ever takes it for an object other than the general purposes of the trust, or such 
as may reasonably be supposed to be within its scope, must look to the authority of 
the trustee, or he will act at his peril.” 

While it is true that the executor takes title to the personal property not specifi- 
cally bequeathed, such title is nevertheless a qualified one for the purpose of admin- 
istration only. Vail v. Anderson, 61 Minn. 552, 64 N. W. 47; Granger v. Harri- 
man, 89 Minn. 303, 94 N. W. 869. The executors in this case held the personal prop- 
erty in question for the purpose in the first place of paying taxes and discharging 
the expenses of administration, secondly for the payment of debts, and thirdly for 
the beneficiaries under the will. It is self-evident that pledging the same for the 
purpose disclosed by the answer was a misappropriation, if attempted by the 
executors, which defendant could not avoid knowing. Again, defendant cannot 
plead ignorance of the fact that the shares belonged to an estate in the course of 
administration, for the manner in which title was attempted to be passed as to some 
of them disclosed that Frank A. Samels to whom they were issued was dead, and 
that there were at least four executors of his estate, therefore, defendant must be 
charged with notice that the pledge agreements made with individuals were a nullity, 
so far as concerns the right of the executors to claim them for the purpose of ad- 
ministration. The facts admitted by the answer readily distinguish this case from 
those cited by appellant such as Freeman v. Bristol Bank, 76 Conn. 212, 56 A. 527, 
where the will authorized the disposition made of the shares; Lyman v. National 
Bank, 181 Mass. 437, 63 N. E. 923; Carter v. National Bank, 71 Me. 448, 36 Am. 
Rep. 338; Schell v. Derperven, 198 Pa. 600, 48 A. 813, 82 Am. St. Rep. 820; 
Hemmy v. Hawkins, 102 Wis. 56 N. W. 177, 72 Am. St. Rep. 863. 

It is not necessary to consider the proposition whether a valid pledge can be 
made by one of several executors for the conclusion reached, that the attempted pledge 
was a misappropriation of the estate to defendant’s knowledge, disposes of the appeal. 

The order is affirmed. 


STATE ex rel. MYLES v. AMERICAN SURETY CO. OF NEW YORK. 
(No. 5332.) 
(Supreme Court of Appeals of West Virginia. May 5, 1925.) 
127 Southeastern Reporter 919 
(Syllabus by the Court.) 

TRIAL—SPECIAL FINDING, TO PREVAIL OVER GENERAL VERDICT, 
MUST BE IRRECONCILABLY INCONSISTENT WITH IT; SPECIAL 
FINDING DECEDENT WAS GUILTY OF NEGLIGENCE CONTRIBUT- 
ING INDIRECTLY TO INJURY. HELD NOT INCONSISTENT WITH 
GENERAL VERDICT. 

A special finding, to prevail over a general verdict, must be irreconcilably incon- 
sistent with it, and clearly exclude every conclusion that would harmonize it with 
that verdict, and where the jury have by their general verdict answered in the nega- 
tive the question of whether the plaintiff's decedent was guilty of negligence con- 
tributing proximately to the injury resulting in his death, the fact that they have 
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said in reply to special interrogatories submitted to them on defendant’s motion, that 
the decedent was guilty of negligence contributing indirectly to the injury, does not 
create such an inconsistency between the special findings and the general verdict as to 
warrant the entering up of judgment for defendant, notwithstanding the verdict 
based on the special findings. 

(For other cases, see Insurance Dec. Dig. § 359 [1].) 

Error to Circuit Court, Greenbrier County. 


Action by the State of West Virginia, on the relation of J. H. Myles, adminis- 
trator of William Daily, deceased, against the American Surety Company of New 
York and another. After entering judgment by confession against defendant Wini- 
fred McClung, judgment was entered for defendant the American Surety Company 
of New York, notwithstanding a general verdict for plaintiff, and plaintiff brings 
error. Judgment reversed, verdict reinstated, and judgment entered for plaintiff. 

Magee McClung, of Fayetteville, for plaintiff in error. 

Mark L. Jarrett, of Lewisburg, for defendant in error. 

Livety, P. This is an acticn of debt instituted in the circuit court of Greenbrier 
county by the plaintiff against defendant upon what is commonly known as a pistol 
bond, in which bond Winifred McClung ‘was principal and defendant was surety. 

The breach of the bond complained of in this action was the unlawful, accidental, 
and negligent killing of plaintiff’s decedent, William Daily, by means of a revolver 
in the hands of the principal, Winifred McClung. The shooting occurred on June 11, 
1923, at or near the coal mining town of Quinwood, in Greenbrier county. 

Defendant filed a plea in abatement for the nonjoinder of the principal, where- 
upon plaintiff amended his declaration and made the principal a party. The principal 
appeared, filed his petition and confessed judgment, whereupon judgment was entered 
against him for $3,500. Defendant, the surety, pleaded the general issue, covenants 
performed, and contributory negligence of plaintiff’s decedent. Upon defendant's 
motion the case was continued as to it, and at the September term, 1924, upon the 
issues joined the jury returned a general verdict against defendant for $1,750. With 
the general verdict were returned several special findings in answer to interrogatories 
propounded by defendant. On September 28, 1924, the court entered judgment for 
defendant notwithstanding the general verdict, on the ground that the special findings 
were inconsistent therewith, in that they showed contributory negligence on the part 
of plaintiff’s decedent barring a recovery. From this judgment plaintiff obtained 
this writ. 

At the January term, 1923, of the circuit court of Greenbrier county, Winifred 
McClung, who at that time was employed as a night watchman for the Nelson Fuel 
Company, was granted a license to carry a pistol and other weapons under the pro- 
visions of section 7, of chapter 148 of the Code, and on January 30, 1923, he entered 
into a bond for the sum of $3,500 with the defendant, American Surety Company of 
New York, as his surety. The conditions of the bond were that Winifred McClung, 
the principal, should not carry any weapon except in accordance with his application 
and as authorized by the circuit court, and the payment of “all costs and damages 
accuring to any one by the accidental discharge or improper, negligent, or illegal 
discharge or use of said weapon.” 

On Sunday, June 10, 1923, Winifred McClung and William Daily who was also 
an employee of the Nelson Fuel Company at Leslie, had been drinking liquor together, 
and on the following day, Monday, Daily called at McClung’s home and requested 
McClung to go with him to obtain some whisky ; and so, about noon, with this purpose 
in mind, they began their journey to the point where they had secured the liquor 
the day before. George E. McCreary accompanied them. The parties selected as 
their route the railroad track of the G. & E. Railroad leading up'from the mining 
town of Leslie. McClung had in his possession two revolvers, and while proceeding 
along the railroad track he exhibited the pistols to Daily, and the latter had one of 
them in his hands one or more times. When the parties had journeyed about a 
mile and a half and while McClung and Daily were walking side by side on the 
track, McClung being on the right of Daily, a pistol held by McClung was dis- 

charged, the bullet striking Daily on the right hip severing the femoral artery and 
ausing his death a short time thereafter. Just before the shooting occurred Daily 
iad been fooling with McClung’s revolver putting it on half cock, and after having 
lone this, he let the hammer down and handed the gun to McClung and asked him 
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if he could put it on half cock. McClung took the pistol and had it down in front 
of him as they were walking along. The muzzle was pointed in the direction of 
Daily on McClung’s left. With the gun in this position and while McClung was 
trying to put the pistol on half cock, it was unintentionally discharged inflicting the 
wound causing Daily’s death. According to McClung’s testimony both he and Daily 
were intoxicated at the time of the accident. He further testified that the shooting 
was unintentional, and also that at the time of the accidental discharge Daily did 
not have hold of the pistol. Mrs. McClung testified that Daily and her husband were 
fooling with the pistols on the porch of her home before their departure, and that, 
she being afraid some one might get hurt, had taken the children into the house. 
McReady, who at the time of the shooting was walking in front of McClung and 
Daily, did not testify on the trial of the case. . 

The two issues raised in the lower court were: First, Was the principal on the 
bond guilty of a breach of its conditions when he fired the shot which caused the 
death of William Daily? Second. Was the plaintiff’s decedent guilty of contributory 
negligence contributing substantially to the shooting? The first issue was raised by 
the allegations of the declaration and defendant’s plea of general issue; and the 
second issue was raised by defendant’s special plea No. 3 and the plaintiff’s replication 
thereto. 

It is agreed that the issue of whether the principal was guilty of a breach of 
conditions of the bond, was decided in plaintiff’s favor by the general verdict for 
plaintiff. The parties, however, differ as to the interpretation to be placed upon 
the findings of the jury in deciding the question of whether plaintiff’s decedent was 
guilty of negligence contributing proximately to the shooting that caused his death. 
The plaintiff contends that the jury found in the negative, while the defendant 
claims that this question was answered in the affirmative by the special findings of 
the jury in answer to the special interrogatories propounded to them on defendant’s 
motion. The special interrogatories so submitted and the special findings of the 
jury thereon were as follows: 

“First: Was the deceased, William Daily, intoxicated at the time he was shot 
by Winifred McClung, and if so did his intoxicated condition contribute directly to 
the shooting that caused his death? Answer: No, indirectly. 

“Second: Was the deceased, William Daily, at the time of the shooting that 
caused his death engaged willingly with Winifred McClung in negligently handling 
the revolver with which he was shot? Answer: Yes. 

“Third: Did the deceased, William Daily, at the time he was shot, voluntarily 
participate with Winifred McClung in negligently handIng the revolver with which 
he was shot? Answer: Yes, 

“Fourth: Did the conduct of the deceased, William Daily, in handling the 
revolver with Winifred McClung directly help to bring about the shooting that caused 
his death? Answer: No, indirectly. 

“Fifth: Was the deceased, William Daily, in your opinion under the evidence 
in this case, guilty of any neglgent conduct helping directly to bring about the shoot- 
ing which caused his death? Answer: No, indirectly.” 

Did the court err in setting aside the general verdict of the jury and entering 
up judgment for the defendant, notwithstanding the verdict by reason of the findings 
of the jury in answer to the special interrogatories propounded by defendant? Upon 
the answer to this question rests the decision of this case. The plaintiff contends 
that the court did err in taking this action, because all of the testimony introduced 
showed that the defendant’s principal was guilty of negligence in handling the pistol 
and that Daily came to his death because of the negligence and the accidental dis- 
charge of the pistol in the hands of the principal; that there was no evidence that 
Daily was in any way responsible or that any negligence on his part contributed 
to the injury resulting in his death; that the findings of the jury, upon the special 
interrogatories, were not such as would warrant the court in entering up judgment 
for defendant even though the facts were disputed. Plaintiff further contends that 
the last two interrogatories are the only ones which go to the merits of the defense 
of contributory negligence, and that in their answers to each of these interrogatories 
the jury found that the plaintiff's decedent was not guilty of any contributory negli- 
gence contributing directly to the injury. On the other hand, the defendant argues 
that the judgment of the circuit court was correct, because the plaintiff’s own testi- 
mony as well as that of the defendant showed clearly the mutual negligence of 
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plaintiff’s decedent without which he would not have been killed; and also because 
the jury in answer to special interrogatories Nos. 2 and 3, found that William Daily 
knowingly and* willingly engaged and participated with Winifred McClung in the 
negligent and careless handling of a revolver, a dangerous and deadly weapon, at 
the very time he was shot and killed; that the negligent conduct of the deceased 
not only clearly appears from the evidence, but that it has been indisputably 
established by the findings of the jury. 

In determining the correctness of the action of the lower court in entering up 
judgment for defendant, notwithstanding the verdict, it becomes necessary to answer 
this question, Are the special findings of the jury inconsistent with their general 
verdict? Before a special finding can control a general verdict, the record must 
show on its face that the special finding and the general verdict are so conflicting that 
both cannot stand. 

“A special finding, to prevail over a general verdict, must be irreconcillably 
inconsistent with it, and clearly exclude every conclusion that would harmonize it 
with that verdict.” Runyan v. Kanawha Water & Light Co., 68 W. Va. 609, 71 S. E. 
259, 35 L. R. A. (N. S.) 430. 

and; 

“In determining whether the special findings are inconsistent with the general 
verdict, so that the latter must be held to be controlled by the former, the court is 
not permitted to regard the evidence introduced on the trial. Ordinarily resort can 
be had only to the findings and verdict and to the pleadings. The question to be 
decided is not whether, in the light of the evidence adduced, the general verdict is 
inconsistent with the facts found, the remedy in case of such inconsistency being a 
new trial, but whether, accepting the facts found, within the issues, as verities, there 
is irreconcilable conflict between them and the general verdict.” Clementson on 
Special Verdicts, c. 8, p. 136. 

In giving defendant’s instruction No. 2, the court instructed the jury that: 

“Though you may believe from the evidence in this case that the shot ‘which 
took the life of William Daily was accidentally fired by Winifred McClung, yet you 
are further instructed that this fact alone would not entitle the plaintiff to recover 
against the American Surety Company damages in this case; but before such recov- 
ery would be warranted you must further believe from the preponderance of the 
evidence that the said William Daily did not do anything, or omit to do anything, 
that a reasonably prudent person, under all the circumstances existing would have 
done, for his own personal safety; and if you believe from the evidence in this 
case that the said William Daily did not use due, reasonable, and ordinary care, and 
that such failure on his part contributed to his injury, then you should find for 
defendant.” . 

This instruction, while probably not technically correct because of the failure to 
state therein that the contributory negligence must have contributed proximately to 
the injury before they were entitled to find for the defendant, put squarely before 
the jury the question of the contributory negligence of the plaintiff’s decedent, and 
it was in the face of this instruction and others covering much the same ground, 
that they returned a general verdict for the plaintiff. If there had been no special 
findings, there could be no doubt that the jury in returning the general verdict had 
answered the question of Daily’s contributory negligence in the negative. The 
defendant takes the answers to special interrogatories Nos. 2 and 3 as being decisive 
of this question. In these interrogatories the jury was asked to answer the question 
as to whether or not the deceased, William Daily, at the time he was shot, volun- 
tarily participated with Winifred McClung in negligently handling the revolver, and 
they answered, “Yes.” The plaintiff relies on the answers of the jury to interroga- 
tories Nos. 4 and 5, in which the jury was asked if the conduct of deceased, William 
Daily, in handling the revolver with Winifred McClung had directly helped to bring 
about the shooting that caused his death; and whether the deceased, William Daily, 
under the evidence in the case was guilty of any negligent conduct helping directly 
to bring about the shooting which caused his death, and to both of these interroga- 
tories, the answer was, “No, indirectly.” Do the special findings contradict any one 
material fact found by the general verdict? We believe not. It is not apparent to 
us that there is any irreconcilable conflict between any one or all of the special 
findings and the general verdict. All of the interrogatories were intended to ask 
the jury to find whether Daily’s negligence, if any, was the proximate cause of the 
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injury, and the answers to all of them must be construed together. The jury by 
defendant’s instruction No. 2 and others given by the court had before them the 
question of Daily’s contributory negligence, and by their general verdict they 
answered this question in the negative. By their special findings they have said that 
indirectly the plaintiff’s decedent had been guilty of negligence contributing to his 
injury, and we so interpret the answers to the special findings. But negligence con- 
tributing indirectly to an injury does not bar a recovery. To be a bar the con- 
tributory negligence of the plaintiff must be the direct or proximate cause of the 
injury. In Carnefix v. Railroad Co., 73 W. Va. 538, 82 S. E. 220, this court said: 

“Contributory negligence is defensive. He who would rely on it to defeat 
recovery must prove, by a preponderance of evidence, the fact of negligence, and 
that it was the proximate cause of the injury.” 

The special findings of the jury are not inconsistent with the general verdict, 
and the court below should have entered up judgment on the general verdict. The 
judgment will be reversed, and judgment will be entered here for plaintiff. 

Judgment reversed, verdict reinstated, and judgment entered here for plaintiff. 
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MISCELLANEOUS 


SECOND RUSSIAN INS. CO. v. ge Ry ALIEN Property CUSTODIAN, ET AL. 
(No. 362.) 
(Argued April 30, May 1, 1925. Decided June 1, 1925.) 
45 Supreme Court Reporter 593 


1. WAR—PORTION OF COMMISSIONS SET APART BY SUBAGENT IN 
UNITED STATES OF GERMAN AGENTS OF RUSSIAN PRINCIPAL, 
UNDER SECRET AGREEMENT MADE TO AVOID EFFECT OF RUS- 
SIAN UKASE, HELD SUBJECT TO SEIZURE BY ALIEN PROPERTY 
CUSTODIAN. 

Where Russian Insurance Company, when prohibited from having business rela- 
tions with agents in Germany during the war between Russia and Germany by Rus- 
sian ukase, made colorable transfer of agency to agents’ subagent in United States 
with the secret understanding that a portion of the commissions was to be placed in 
certain account for benefit of agents, the fund so set apart, through transferred by 
subagent to insurance company’s trustee with which company had deposited money 
and securities as condition to right to do business in state, was subject to seizure as 
property of German agents by Alien Property Custodian under Trading with Enemy 
Act, § 7, subds. a, c, e (Comp. St. 1918, § 3115%4d), and did not belong to the com- 
pany on theory that German agents had no legal right to transact business for the 
company because of such ukase. 

(For other cases, see War, Dec. Dig. § 12.) 


2. INSURANCE—GERMAN AGENTS OF RUSSIAN INSURANCE COM- 
PANY, FOR WHOM PORTION OF COMMISSIONS EARNED BY 
AGENT IN UNITED STATES, TO WHICH COMPANY MADE COLOR- 
ABBLE TRANSFER OF AGENCY TO AVOID EFFECT OF UKASE, 
WAS SET ASIDE, COULD SUE UNITED STATES AGENT FOR AC- 
COUNTING AND PAYMENT OVER OF FUND. 

Where Russian insurance company, when prohibited from having business rela- 
tions with agents in Germany during the war between Russia and Germany by Rus- 
sian ukase, made colorable transfer of agency to agents’ subagent in United States 
with the secret understanding that a portion of the commissions was to be placed in 
certain account for benefit of agents, the agents could have maintained a suit against 
the subagent for an accounting and payment over of segregated fund prior to the 
war between the United States and Germany. 

(For other cases, see Insurance, Dec. Dig. § 82.) 


Appeal from the United States Circuit Court of Appeals for the Second Circuit. 

Bill by the Second Russian Insurance Company against Thomas W. Miller, as 
Alien Property Custodian, and others. Decree of dismissal was affirmed by the 
Circuit Court of Appeals (297 F. 404), and complainant appeals. Affirmed. 

Mr. Albert Massey, of New York City, for appellant. 

Mr. Hartwell Cabell, of New York City, for appellees. 

Mr. Justice Stone delivered the opinion of the Court. 

Appeal from a judgment of the United States Circuit Court of Appeals for the 
Second Circuit affirming a judgment of the United States District Court for the 
Southern District of New York, dismissing a bill in equity brought by the appellant, 
complainant below, under section 9 of the Trading with the Enemy Act (Act of 
October 6, 1917, 40 Stat. 419 [Comp. St. 1918, St. Ann. Supp. 1919, § 3115%e]), to 
recover money seized and held by the Alien Property Custodian. 297 F. 404. 

The appellant, a Russian corporation, in 1913 established an office in the state of 
New York for the conduct of an American reinsurance business in that state. In 
order to comply with the law of the state and to qualify it to do business there, 
appellant deposited with the New York Life Insurance & Trust Company, as trustee 
under a trust deed, money and securities subject to the provisions of the New York 
Insurance Law and appointed Meinel & Wemple, Inc., a New York corporation (re- 
ferred to as Meinel in this opinion), its statutory agent and attorney in fact in New 
York. In January, 1919, the Alien Property Custodian served upon the New York 
Life Insurance & Trust Company and Meinel a demand that they pay over to him 
money in a specified amount held by them for the account and benefit of H. Mutzen- 
becher, Jr., a copartnership of Hamburg, Germany, alien enemies not holding a 
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license granted by the President under the Trading with the Enemy Act. The money 
was paid to the Alien Property Custodian pursuant to the demand and now consti- 
tutes the subject-matter of this suit. The Mutzenbecher firm filed an answer making 
claim to the money seized as commissions earned by them under an agnecy contract 
with appellant and praying that it be decreed to be their property and be retained by 
the Alien Property Custodian in accordance with the provisions of the Trading with 
the Enemy Act. 

The firm of Mutzenbecher was engaged in business as managers of a reinsurance 
“pool” in Hamburg, Germany, and as such managers represented a number of fire in- 
surance companies, including the appellant, as members of the pool which was formed 
for the purpose of sharing and redistributing reinsurance business contributed to the 
pool by its various members. They were in complete control of the pool and received 
as compensation for their services a fixed commission based on the annual net pre- 
mium upon reinsurance or retrocession contracts (that is, contracts reinsuring rein- 
surers) plus a stipulated percentage of the annual net profit of the total business 
conducted by the pool. 

For a considerable period before the outbreak of the World War, Meinel acted as 
subagent for the Mutzenbechers in the negotiation of the reinsurance business of the 
appellant and of several other insurance companies for whom they acted in effecting 
the distribution and allotment of reinsurance risks. In the ordinary course of busi- 
ness, Meinel, acting for the appellant, entered into treaties with companies writing 
direct insurance in the United States, whereby appellant undertook the reinsurance of 
risks insured by those companies. Premiums for this reinsurance were collected by 
Meinel from the companies which had thus ceded insurance to appellant, and after 
depositing the required reserve for unearned premiums with the truste of appellant, 
pursuant to the New York statute, the balance, together with documents giving par- 
ticulars of all reinsurance to be effected by the Mutzenbechers for account of appel- 
lant, was transmitted to them in Hamburg. From the premiums thus received, the 
Mutzenbechers paid the expenses of their business, including their own commissions 
amounting to 3% per cent., and remitted to Meinel in New York out of their own 
commission certain expenses and % of 1 per cent. of the premiums thus transmitted, 
as commissions to Meinel for doing the business in New York. This continued to be 
the method of doing business after the outbreak of the World War until January 1, 
1915, when the remittances from Meinel to the Mutzenbecher firm ceased because of 
war conditions. During the calendar year 1916, until November, Meinel paid to the 
Mutzenbechers from premiums received 2% per cent. commission payable to them 
and retained its own commissions and expenses. 

In November, 1916, the Russian government promulgated a ukase by the terms of 
which all Russian subjects were forbidden to enter into any agreement or commercial 
relations whatever with citizens of enemy countries, and which proclaimed that all 
existing relations, by virtue of contracts, with enemy firms must be considered as at 
an end from the date of promulgation. Violation of the decree was punishable by 
imprisonment and fine. The appellant, which up to that time had continued its ordi- 
nary business relations with the Mutzenbechers, then found it necessary to terminate 
its relations with them, which it did, in form at least, by the appointment of Meinel, 
as its general agent, to effect reinsurance and to carry on the business which had 
previously been carried on by the Mutzenbechers at Hamburg. By the terms of this 
appointment Meinel was appointed general agent for the appellant, authorized to 
effect reinsurance for appellant’s account, and to retain for itself, as compensation for 
handling the business, commissions at the rate of 3% per cent. of the net premiums 
received. 

The principal question of fact presented for consideration by the courts below 
was whether this transfer of the general reinsurance agency from the Mutzenbechers 
to Meinel was made in good faith, or whether it was formal only, and a mere cover 
under which the business was intended to be conducted by the Mutzenbechers as it 
had been previously conducted. On that question of fact, both the District Court and 
the Circuit Court of Appeals found for the Alien Property Custodian and against the 
appellant. That finding we adopt. The evidence was sufficient to support it and will 
not be discussed here, except in so far as it may be necessary to indicate what the 
legal relationship of Meinel to the Mutzenbechers was, so that the question of law 
presented here may be adequately dealt with. 

No further remittances were made by Meinel to the Mutzenbechers after Novem- 
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ber 22, 1916, but it deducted from all net premiums received 3% per cent. commis- 
sion as stipulated by its agency appointment. Of the commission thus deducted it 
retained for itself a commission of 3% of 1 per cent. plus its expenses and the balance 
was deposited in a special bank account in its name and carried on its books as a 
“suspense reserve account.” The account remained undisturbed until July 26, 1918, 
when, the Alien Property Custodian having begun an investigation of the books and 
records of Meinel, the fund which is the subject of this suit was then turned over by 
it to the New York Life Insurance & Trust Company, the trustee for appellant, and 
was by it later paid over to the Alien Property Custodian. 

The inference drawn by the courts below from these facts, and from voluminous 
testimony which need not be here reviewed, was that the transfer of the agency from 
the Mutzenbechers to Meinel was merely colorable; that the commissions segregated 
in the suspense reserve account which were commissions from old business, that is, 
premiums earned under reinsurance treaties effected before the transfer of the 
agency, notwithstanding the formal terms of the written appointment of Meinel, were 
commissions to which Mutzenbecher was entitled. under the contract or arrangement 
existing between Mutzenbecher, Meinel, and appellant before the transfer of the 
agency, and that Meinel had in fact received and set them apart as the property of the 
Mutzenbechers. These findings, so far as they relate to what the parties did in these 
somewhat complicated transactions, and the purpose and intent with which they acted, 
deal with questions of fact, and as they are supported by the evidence, they are con- 
trolling here. 

The proposition of law which is presented, and on the basis of which we are asked 
to reverse the judgment below, rests upon the asserted illegality of appellant’s own 
conduct. It is argued that the effect of the Russian ukase of October 29, 1916, was to 
make unlawful the agency of the Mutzenbecher firm for appellant and all further 
relations between them; that the Mutzenbechers were accordingly not entitled to 
earn or receive further commissions even from “old business”; that the fund segre- 
gated in the suspense reserve account by Meinel was therefore at all times property 
of appellant and not subject to seizure by the Alien Property Custodian, since the ille- 
gal conduct of appellant had prevented the acquisition of any rights in the fund or 
against the appellant by the German firm. 

To sustain this proposition it is necessary for the appellant to maintain: (1) That 
it has retained some form of legal interest in the 3% per cent. commission deducted by 
Meinel under the terms of its agency appointment of November, 1916; and (2) that 
the Russian ukase should be given an extra-territorial effect such as to render the acts 
of the appellant within the United States, which were otherwise lawful and proper 
according to the laws of the United States, unlawful and void, and this prevent the 
Mutzenbecher firm from acquiring any interest in the segregated fund. 

[1] We think appellant does not succeed in establishing either proposition. Al- 
though Meinel was the statutory agent of appellant in the state of New York and 
transacted there certain business for the appellant, it was also, and had been for many 
years before the outbreak of the war, the subagent of the Mutzenbechers in handling 
the business which was transmitted to the German firm to be distributed in the rein- 
surance pool. The commissions for this service were paid to Meinel by the Muezen- 
bechers. After the outbreak of the war it became their agent to receive and remit 
to them commissions for carrying on the reinsurance business for appellant. When 
the colorable transfer of the Mutzenbechers’ agency was made to Meinel, it was 
accepted by Meinel only after it was authorized to do so by the Mutzenbechers. 
Appellant having formally authorized Meinel to deduct and retain 3% per cent. com- 
mission for conducting the business, and Meinel having actually deducted and re- 
tained it, and the court having found that that portion_of the commissions placed in 
the suspense account was placed there by Meinel for the benefit of the Mutzenbechers, 
with the knowledge and consent of the appellant, and they having formally claimed the 
segregated fund, we are unable to see that the appellant is in any different situation 
with respect to this fund than it would have been if it had paid over the commis- 
sions directly to the Mutzenbechers or to their authorized agent. 

[2] At the time the agency was transferred to Meinel, the United States was at 
peace with Germany. The action of Meinel, an American corporation owned by 
American stockholders, in taking over the German agency, did not violate any law 
or policy of the United States. It was not unlawful for it to stipulate that it should 
receive commissions for doing the business or to agree to receive them for the Mut- 
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zenbechers, and having received them, it was not unlawful for it to hold the com- 
missions as the agent of the German firm for its account and benefit. Whatever 
view we take of the arrangement entered into by the appellant with Meinel, appellant 
can claim under it no ownership in the deducted commissions. By appellant’s formal 
agreement with Meinel, it relinquished all claims to the commissions. By the secret 
understanding between appellant, Meinel, and the Mutzenbechers, the, segregated fund 
was received and held for account of the Mutzenbechers. Until the declaration of 
war by the United States against Germany, the Mutzenbechers in this state of facts 
could have maintained a suit against Meinel for an accounting and payment over 
of the segregated fund. Hilton v. Guyot, 159 U. S. 113, 16 S. Ct. 139, 40 L. Ed. 95; 
Taylor v. Benham, 5 How. 233, 274, 12 L. Ed. 130; National Bank v. Insurance Co., 
104 U. S. 54, 26 L. Ed. 693; Coler v. Board of Commissioners (C. C.) 89 F. 257, 260; 
Pennsylvania Steel Co. v. N. Y. Central R. R. Co., 206 F. 663, 665, 124 C. C. A. 463; 
In re Interborough Corporation (C. C. A.) 288 F. 334, 347, 32 A. L. R. 932. 

In view of the legal relationship existing between Meinel and the Mutzenbechers 
and the legal consequences which flow from it, we find it unnecessary to speculate 
as to the precise meaning and effect of the Russian ukase. The Circuit Court of 
Appeals below rejected the contention that it should be given extraterritorial effect 
so as to make illegal the transactions had in New York between appellant and Meinel 
with respect to their dealings with the German firm. Certainly such an application 
of foreign law to acts done within the territorial jurisdiction of the forum carries 
the principle of the adoption of foreign law by comity much beyond its limits as at 
present defined, the more so as the contract between a Russian and a German which 
we are asked to hold illegal on the basis of Russian law is shown by the expert tes- 
timony in the case to be valid according to the German law. The contention runs 
counter to the reasoning of such cases, as Bank of Augusta v. Earle, 13 Pet. 519, 
598, 10 L. Ed. 274; Hilton v. Guyot, 159 U. S. 113, 16 S. Ct. 139, 40 L. Ed. 95; Hervey 
v. R. I. Locomotive Works, 93 U. S. 664, 23 L. Ed. 1003; Rose v. Himely, 4 Cranch, 
241, 2 L. Ed. 608; Polydore v. Prince, 19 Fed. Cas. No. 11,257; Dyke v. Erie R. R. 
45 N. Y. 113, 6 Am. Rep. 43. Nor does Canada Southern Ry. Co. v. Gebhardt, 109 
U. S. 527, 3 S. Ct. 363, 27 L. Ed. 1020, relied upon by appellant, support the contention. 
That case only laid down the doctrine recently affirmed by this court (Modern Wood- 
men of America v. Mixer, No. 308, 266 U. S. ——, 45 S. Ct. 389, 69 L. Ed. , de- 
cided April 13, 1925) that the legal relations of the members of a corporation to the 
corporation and to each other must be regulated and controlled by the law of the 
jurisdiction in which the corporation is organized, and it extended the doctrine so as 
to make it applicable to mortgage security holders having a common interest in the 
corporate property. The Russian ukase, however, did not purport to regulate the 
internal relations of the corporation to its members or lienholders. By its terms 
it is applicable indiscriminately to individuals and all classes of associations and 
corporations, and apparently undertakes to deal with contracts of every kind. It can- 
not be brought within the purview of the rule established in Canada Southern Railway 
Co. v. Gebhardt and Modern Woodmen of America v. Mixer, supra. 

If, however, it be assumed that its true meaning and purpose was to control 
extra-territorially, Russian subjects, and that it not only imposed penalties on Russian 
nationals for its violation, but rendered unlawful and void all contracts and commer- 
cial intercourse within our own territory, between Russian nationals and Russian 
enemies, we still do not find in that assumption any basis for the reversal of the 
judgment below. Had the obligation of appellant to pay the commissions in question 
remained executory, the assumption that our courts should give an extraterritorial 
effect to the Russian ukase, and disregard the German law affecting the rights of the 
Mutzenbechers upon their contract with appellant to be performed in German terri- 
tory, might have been of some avail to it. But as we have seen, the findings of the 
court below establish that payment of the commissions was made as effectually as 
if the payment had been by cash in hand. When Meinel set apart the fund for the 
Mutzenbechers, nothing further remained to be done by appellant with respect to the 
payment. It had relinquished all claim to the fund and Meinel held it for the Mut- 
zenbechers. When the United States declared war, the fund was one held by an 
American national for the benefit of an alien enemy, and on passage of the Trading 
with the Enemy Act (October 6, 1917), it became its duty to report the fund to the 
Alien Property Custodian (Trading with the Enemy Act, § 7 [a], 40 Stat. 416 
[Comp. St. 1918, § 3115%d]) and to surrender it to the Custodian on demand (sec- 
tion 7 [c], 40 Stat. 418). 
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[3, 4] To hold that money thus situated was not subject to the seizure and reten- 
tion, under the provisions of the Trading with the Enemy Act, would be going very 
far; but quite apart from the operation of that act, we find no basis for the conten- 
tion that the principle of comity would require us to recognize any right in appellant 
to recover back the money thus paid because the payment of it was forbidden by the 
Russian ukase. No-foundation for it in the Russian law is suggested. By our own 
law payments made under contracts which are illegal where the parties are in pari 
delicto may not ordinarily be recovered. The law leaves the parties where it finds 
them and gives no relief. Thomas v. City of Richmond, 12 Wall. 349, 20 L. Ed. 453; 
Higgins v. McCrea, 116 U. S. 671, _ 6 S. Ct. 557, 29 L. Ed. 764; White v. Barber, 
123 U. S. 392, 423, 8 S. Ct. 221, 31 L. Ed. 243; Dent v. ee 132 U. S. 50, 10 S. 
Ct. 13, 33 L. Ed. 242; St. Louis R. R. v. Terre Haute R. R Co., 145 U. S. 393, "07, 
12 S. Ct. 953; 36 L.. Ed. 748; Harriman v. Northern Securities Ca 197 U. S. 244, 294, 
25 S. Ct. 493, 49 L. Ed. 739; Farrington v. Stucky, 165 F. 325, 330, 91 C. C. A. 311; 
Levy v. Kansas City, 168 F. 524, 93 C. C. A. 523, 22 L. R. A. (N. S.) 862. While 
there are exceptions to this rule, appellant’s case does not fall within any recognized 
exception and the record suggests no special considerations of equity or of our own 
public policy which would justify an exception in this case. 

We therefore reach the conclusion that the appellant was not entitled to recover 
the fund as against the Mutzenbechers. Such being the rights of the parties, while 
the fund remained in the hands of Meinel, their rights could not be altered to the 
prejudice either of the Mutzenbechers or that of the government by payment over 
of the fund by Meinel to the trustee for appellant. The trustee was not a purchaser 
and could not take the fund free of the legal or equitable rights of the Mutzenbechers 
(National Bank v. Insurance Co., supra), although it might and did discharge itself 
under the provisions of the Trading with the Enemy Act by payment of the —_ 
= yi Alien Property Custodian (Trading with the Enemy Act, § 7 [e], 

tat 

The appellant establishes no right in the fund which is the subject of litigation; 
we find no error in the record. 


The judgment of the Circuit Court of Appeals is affirmed. 


FIDELITY & CASUALTY CO. OF NEW YORK v. STEWART DRY 
GOODS CO. 
(Court of Appeals of Kentucky. March 3, 1925. Rehearing Denied, with Modifica- 
tion, May 19, 1925.) 
271 Southwestern Reporter 444 
1. INSURANCE—WHERE LIABILITY OF INSURER AND INSURED 

UNDER ACCIDENT POLICY INCOMPATIBLE EACH MAY PROTECT 

ITS OWN INTEREST. 

Where policy indemnified employer against liability for accident to employee 
except child employed contrary to law, and an injured minor employee sought recov- 
ery on two grounds, one covered by policy if employee was lawfully employed and 
other not, insurer and insured could each protect its own interest, and neither had 
right to demand that other surrender defense of case. 


(For other casés, see Insurance, Dec. Dig. § 514%.) 


2. INSURANCE—INSURER HELD NOT TO HAVE WAIVED RIGHT TO 
CLAIM EXEMPTION FROM LIABILITY BY DEFENDING SUIT 
WHERE INSURED GIVEN FULL NOTICE. 

Where insurer was not liable if injured employee was a minor hired contrary to 
statute, and injured minor employee sought to recover on two grounds, one covered 
by policy if employment was lawful and other not, action of insurer in defending 
case, after full notice to insured and opportunity to it to protect its rights was not a 
waiver of right to claim exemption from liability on ground that minor was employed 
contrary to statute. 

(For other cases, see Insurance, Dec. Dig. § 388 [5].) 

3. INSURANCE—WHERE INSURER LIABLE ON ONE GROUND OF RE- 
COVERY AND INSURED LIABLE ON OTHER NEITHER CAN EX- 
CLUDE OTHER FROM PARTICIPATING IN DEFENSE. 

Where there are two grounds of liability asserted by injured employee, for one 
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of which insurer is liable and for other insured is liable, neither party has right, 
without fault of other, to exclude other from participating in defense. 


(For other cases, see Insurance, Dec. Dig. § 51414.) 


4. INSURANCE—INSURED COULD NOT FAIL TO MAKE SETTLEMENT 
WITH INJURED EMPLOYEE AND THEN HOLD INSURER LIABLE 
FOR ADDITIONAL AMOUNT RECOVERED BY EMPLOYEE. 

Where employer’s liability. policy exempted insurer, where employee was hired 
contrary to statute, insured could not fail to make proposed settlement with an 
injured employee which insurer rejected and which called for payment of full amount 
of policy by insurer, and then hold insurer liable for additional amount recovered 
yee since if employee was hired contrary to statute insurer would not be 
iable. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


5. INSURANCE—WHERE GROUND ON WHICH VERDICT BASED NOT 
SHOWN, NO INQUIRY CAN BE MADE IN SUBSEQUENT ACTION. 
Where record does not show on what ground verdict of jury was based in action 

against employer there can be no injury into such question in employer’s action against 

liability insurer. 
(For other cases, see Insurance, Dec. Dig. § 616%.) 


6. INSURANCE—BURDEN ON INSURER TO SHOW INJURED MINOR 
EMPLOYEE HIRED CONTRARY TO STATUTE WITHIN EXEMP- 
TION FROM LIABILITY. 

Where employer’s liability policy excepted injury to child employed contrary to 
statute, and a minor employee recovered damages which insured paid, but judgment 
did not determine whether minor was employed contrary to statute, in action by 
insured against insurer, burden is on insurer to prove that minor was employed 
contrary to statute. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Second 
Division. 

Action by the Stewart Dry Goods Company against the Fidelity & Casualty 
Company of New York. Judgment for plaintiff, and defendant appeals. Reversed 
and remanded. 

Fred Forcht and Merit O’Neal, both of Louisville, for appellant. 

R. C. Kinkead, H. H. Nettelroth, and Howard B. Lee, all of Louisville, for 
appellee. 

Hosson, C. The. Stewart Dry Goods Company is a corporation engaged in the 
general merchandise business in Louisville, Ky. The Fidelity & Casualty Company 
of New York is an insurance company which, among other things, issued elevator 
liability policies, insuring persons against loss as a result of accidents to their em- 
ployees. In 1912 it issued, in consideration of the sum of $18, an elevator liability 
policy to the dry goods company, by which it agreed to indemnify it against loss or 
damages, not exceeding $5,000 on account of bodily injury or death occurring 
while the policy was in force to any person or persons while in the car of its elevator, 
and further agreed “to defend in the name and on behalf of the assured any suit 
brought against the assured to enforce a claim, whether groundless or not.” The 
policy contained this provision: 

“This policy does not cover loss from liability for or any suit based on injuries 
or death suffered or caused by any child employed by the assured contrary to law or 
any minor while performing any work contrary to law.” 

In November, 1912, John K. Miller, while employed by the dry goods company 
as a messenger boy, sustained serious injuries on the elevator and brought this suit 
against the dry goods company to recover therefor. In his petition he charged that 
he was employed in a place that was dangerous and unsafe, and was compelled in 
his occupation to use an elevator which was in a dangerous and defective condition 
and also that the elevator was negligently operated. The insurance company was 
notified of the suit and by its attorneys answered in the name of the dry goods 
company. About a year after the issues were made up, and before the trial of the 
case, the plaintiff filed an amended petition in which he alleged that at the time he 
was injured he was under 16 years of age and was employed by the Stewart Dry 





Misc.] Fidelity & Casualty Co. of N. Y. v. Stewart Dry Goods Co. 601 


Goods Company in an occupation dangerous to life or limb contrary to the Child 
Labor Statute of Kentucky in force at the time of his injury. When this amend- 
ment was filed, the attorney for the insurance company promptly notified the 
attorney for the dry goods company by letter of January 8, 1914, of the allegations 
of the amendment, stating that the insurance policy did not cover accident where the 
injured person was employed contrary to law, and that if it developed upon the trial 
‘of the case that Miller was employed contrary to law, the insurance company would 
not pay any judgment that might be rendered. In answer to this letter on February 
26, 1914, the counsel for the dry goods company said that, in view of the fact that 
the insurance company would not be liable under its policy if the plaintiff was em- 
ployed contrary to law, it was apparent that the Steward Dry Goods Company was 
entitled to have the question as to the legality of the employment presented to the 
court, and therefore the dry goods company called upon the insurance company to 
state whether or not it would assume charge of the defense of the suit and indemnify 
the defendant against any recovery which might be had therein up to the amount 
fixed in the policy, and, if the company would not do this, the dry goods company 
would be prepared to defend the action and then seek to hold the insurance company 
liable under the policy to the full extent. The letter concludes with these words: 

“Inasmuch as the plaintiff was employed as a messenger boy in defendant’s dry 
goods store, we contend that such employment was not one which could be regarded 
as dangerous, or injurious to health or morals, or to life or limb, and we are con- 
fident that we can so establish upon the trial of this case. Under your construction 
of the policy in question, it may not be to your interest to make an effort to show 
that such employment was legal, but the defendant would be vitally affected by 
failure to maintain this position. 

“Our client, therefore, calls upon your company to say whether or not it will 
defend this suit, and indemnify the defendant in the amount fixed in its policy, and 
we notify you that our client is not willing to give over the defense of this case to 
your company with any agreement that the verdict shall determine the question as to 
your company’s liability.” 

The provisions of the policy referred to in this letter are these: 

“The company reserves the right to settle any claim or suit. Whenever requested 
by the company, the assured shall aid in securing information, evidence, and the 
attendance of witnesses; in effecting settlements; and in prosecuting appeals. The 
assured shall at all times tender to the company all co-operation and assistance 
within his power. * * * 

“E. The assured shall not voluntarily assume any liability; nor interfere in 
any negotiations or legal proceedings conducted by the company on account of any 
claim; nor, except at this own cost, settle any claim, nor incur any other expense 
without the writen consent of the company previously given; except that he may 
provide at the time of the accident, and at the cost of the company, such immediate 
surgical relief as is imperative.” 

In answer to this letter the attorney for the insurance company, on March 2d, 
wrote this: 

“In response to this statement, I wish to say first, that the Fidelity & Casualty 
Company has a right, under the terms of the policy, to manage the defense of this 
case, and if you mean to notify the Fidelity & Casualty Company that the Stewart 
Dry Goods Company withdraws such right, then, in no event, would the Fidelity 
& Casualty Company be liable or responsible to the Stewart Dry Goods Company for 
any verdict in the case. Second, the Fidelity & Casualty Company will in no event 
assume any liability whatever other than is stated in the policy, and, in order that 
you may have no misunderstanding or misconception of its position, I will now 
state that the Fidelity & Casualty Company will not assume any responsibility for 
any judgment obtained’ by reason of any illegal employment of the plaintiff. These 
positions the Fidelity & Casualty Company is clearly entitled to under the policy 
contract, and it does not intend in any way whatever to vary or enlarge the terms 
of the policy contract ; and I do now hereby notify the Stewart Dry Goods Company, 
in behalf of the Fidelity & Casualty Company, that if the Stewart Dry Goods Com- 
pany takes the defense of this action out of the hands of the Fidelity & Casualty 
Company’s attorney, the latter company will decline all responsibility of any kind in 
the case.” 
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On March 3d, the attorneys for the dry goods company wrote this in reply, after 
quoting its letter of February 26th: 

“The Stewart Dry Goods Company does not mean to withdraw from the Fidelity 
& Casualty Company any right which it may have under its policy to defend the 
above action; but neither will the Stewart Dry Goods Company accord to your 
company any right which is not given to it, or reserved by it, in said policy. 

“Your statement that you are prepared to present to the court and jury all evi- 
dence which may be had and produced by the Stewart Dry Goods Company in an 
effort to convince the court and jury that there has been no illegal employment, is 
not satisfactory to the Stewart Dry Goods Company. Under your construction of 
the policy, it is clearly not to the interest of your company to resist recovery by the 
plaintiff on the ground of illegal employment; but the Stewart Dry Goods Company 
believes that it can prevent any recovery in this action based upon said alleged ground, 
and therefore our client will not give over its defense as to said ground to adverse 
interests. 

“On behalf of our client, we further notify you that if any loss is sustained by 
it by reason of any act or acts of your company not in conformity. with the rights 
reserved by it in said policy, the Stewart Dry Goods Company will look to your 
company for full indemnity for all such loss in addition to the indemnity expressly 
provided for in the policy.” 

On March 4th the attorney for the insurance company in reply wrote this: 

“We are willing that you, as attorney for the Stewart Dry Goods Company, 
should, and we shall with you co-operate fully with the view to securing, if pos- 
sible, a judgment for the defendant in this action. It must be understood that if, 
on the termination of the case, it appears that there has been a violation of the 
statute regarding illegal employment, the Fidelity & Casualty Company retains the 
right to disclaim liability by reason thereof, and it will then be incumbent upon 
the Stewart Dry Goods Company to pay any judgment, and the Fidelity & Casualty 
Company will insist that it is not liable under its policy for any such illegal 
employment. 

“I desire you to understand that the Fidelity & Casualty Company does not in 
any way wish to do anything to jeopardize any interests of the Stewart Dry Goods 
Company, but desires at all times to act for the best interests of its assured, and 
such is always its policy, but I have no authority to in any way enlarge the 
contract or make an additional policy making the Fidelity & Casualty Company 
responsible for any illegal employment, which policy you will surely understand it 
could not write. In my opinion it would be a violation of the law for the 
Fidelity & Casualty Company to make any such agreement and it has not made 
such an agreement and will not make such an agreement. 

“With this statement as full as I can possibly make it, it is up to you to 
determine whether or not you will permit the case to be tried or put me out of 
it as you have threatened.” 

To this, on the same day, the attorneys for the dry goods company made this 
reply: 

“We write you now simply to say that we will stand upon the ground heretofore 
made clear to you in our previous letters, which position has never been deviated 
from in the least degree by us in any of the several conferences which we have had 
with you or any of the other representatives acting on behalf of your company. 

“The statement in the last paragraph of your letter that we have threatened to 
put you out of the case is not in accordance with the facts. When you and Mr. 
Merit O’Neal conferred with Mr. Nettelroth this morning in your office and ex- 
hibited to him the telegram received by you to-day from your company, you 
stated that you construed said telegram to mean that the outcome of this case 
would in no way affect the question as to whether or not the injured plaintiff's 
employment was illegal, and that if your company should hereafter resist paying 
indemnity on the ground of plaintiff's illegal employment, that such question 
would have to be tried out in an independent suit. Mr. Nettelroth stated to you 
and Mr. O’Neal that if you would enter into a written agreement to that 
effect on behalf of your company that the Stewart Dry Goods Company’s own 
counsel would co-operate with you in the defense of this case to such extent as 
you might see proper to permit them to act. You stated that you had no authority 
to make agreement, and in the absence of power on your part to so agree, we beg 
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to advise you that there is nothing else to which we will agree on behalf of our 
client, and that our client, will stand strictly upon its rights as contended for in 
our previous letters to you.” 

While this correspondence was going on, the attorneys for Miller offered to 
settle the suit for $6,500. The dry goods company offered to pay $1,500 of this if 
the insurance company would pay $5,000. This the insurance company declined to 
do upon the ground that $5,000 was all it was liable for in any event, and that 
this was no compromise for it; that it had the right to try out the case and might 
be relieved of any liability on the ground that Miller had been employed illegally. 
The insurance company refused to make the settlement on these terms, and, no 
other terms being offered, the case went on to trial, although the attorneys repre- 
senting the insurance company, as well as the attorneys representing the dry 
goods company, had both looked into the facts of the case and both agreed that a 
settlement at $6,500 was a good settlement and should be made, but they could not 
agree as to who should pay it. The case afterwards came on for trial. The 
attorneys for the insurance company conducted the defense in the name of the 
dry goods company, the attorneys for the dry goods company being present and 
assisting in the defense. There was no disagreement between counsel on the trial, 
which resulted in a verdict for Miller for $10,000. An appeal was taken to this 
court and the judgment affirmed. 

The Stewart Dry Goods Company paid the judgment and then brought this 
suit against the insurance company to recover the sum of $5,000, the amount of 
the policy, also $3,500 more, the excess of the judgment over and above the pro- 
posed settlement at $6,500 and costs and expenses, upon the ground that the insurance 
company, after taking over, controlling, and failing in the defense of the damage 
suit, will be deemed to have waived the matter of illegal employment, and is 
estopped to set up the exception in the policy; also that there was fraud and bad 
faith on the part of the insurance company in controlling the defense to the suit 
conducted by it in the name of the assured, and in declining to permit a propose1 
compromise to be made when offered, and that this rendered it liable for all the 
loss resulting therefrom regardless of the policy limit. The allegations of the 
petition were denied by answer. The case came on for trial before a jury. The 
proof showed practically the facts above stated, and on the evidence the circuit 
court instructed the jury peremptorily to find for the plaintiff the amount sued 
for. The judgment was accordingly entered, and, the motion of the insurance 
company for a new trial being overruled, it appeals. 

Two questions are made on the appeal: 

(1) Will the insurance company, after taking over, controlling, and failing 
in the defense of a damage suit against the insured, be permitted to assert that 
the judgment for damages was based upon illegal employment and that the exception 
in the policy relieved it from all liability? 

(2) Is the insurance company liable for the loss caused by the failure to accept 
the proposed compromise of the case at $6,500? 

[1] (1) It will be observed that Miller sought a recovery on two grounds. 
One covered by the policy if Miller was lawfully employed and the other not 
covered by it. The insurance company had the right to protect its own interest, 
for it would be liable under its policy if it turned out that the first ground was 
sustained and Miller was lawfully employed. The assured had a right to protect 
its interest, for it alone would be liable if the second ground of recovery was 
sustained. The interest of the two were clearly incompatible and each had a right 
to protect its own interest. In Interstate Casualty Co. v. Wallins Creek Coal Co., 
164 Ky. 778, 176 S. W. 217, L. R. A. 1915F, 958, this court thus stated the rule under 
such circumstances : 

“The contract should be so construed as to afford protection to both parties, 
not giving either the right to subject the other to unnecessary loss or expense. * * * 

“Each of the parties to a contract like this has rights that the other must 
respect, and neither can by negligence or indifference or failure to act violate the 
spirit of the contract in such a way as to put upon the other loss that it need not 
have suffered.” 

The insured had no right to demand that the insurance company should 
surrender the defense of the case to it, and the insurer had no right to demand 
the exclusive control of the defense or to do anything that was not to the interest 
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of the insured. It was a delicate situation, and, as we see the record, nothing was 
done that the insured had any reason to complain of or in fact did complain of 
at the time. After several conferences between counsel the case came-on for 
trial. The insured and insurer each had two lawyers there who participated in 
the trial, and, so far as appears, nothing was done over the objection of the 
counsel for the insured and nothing was left undone that they thought should 
be done. In fact, they themselves examined a number of witnesses and though, 
as they say, they did this at the request of the counsel for the insurer, still the 
fact well illustrates how the trial was conducted. The plaintiff introduced evidence 
showing a right to recover on both grounds. The defendant introduced evidence 
tending to show he was not entitled to recover on either ground. The case was 
submitted to the jury for a general verdict. The jury found for the plaintiff, and, 
on appeal to this court, it was held that both grounds of recovery were properly 
submitted to the jury. 

The statute then in force among other things provided: 

“Nor shall any child under 16 years of age be employed at any occupation 
dangerous or injurious to health or morals, or to lives or limbs, and as to these 
matters, the decision of the county physician or city health officer, as the case may 
be, shall be final.” Ky. St. 1909, § 33la, subd. 11. 

Construing this statute in Louisville, etc., Railway Co. v. Lyons, 155 Ky. 396, 
159 S. W. 971, 48 L. R. A. (N. S.) 667, the court said: 

“Tt was, of course, well known to the Legislature that there might be reasonable 
difference of opinion as to whether certain employments other than those specifically 
named in the statute were dangerous, and the obvious purpose of thus confiding to 
an officer the right to decide whether an employment was dangerous or not was to 
furnish to employers a means by which they might save themselves from the 
penalties of the statute in the event they employed a child in an occupation concerning 
the dangers of which there might be room for reasonable difference of opinion.” 

Concluding its opinion in the Miller Case, this court said: 

“Tf, therefore, an employer sees proper to employ a child under 16 years of age 
in an occupation, where from the nature of the duties required and the physical 
surroundings reasonable men might differ as to whether the occupation was or 
was not dangerous, without first procuring the decision of the county physician or 
city health officer on this question, the question of fact as to whether such occupa- 
tion was or was not dangerous must of necessity be submitted to the jury; for 
if the employment is dangerous he has violated the statute, and if it is not dangerous 
he has not violated the statute.” Stewart Dry Goods Co. v. Miller, 168 Ky. 676, 
182 S. W. 868. 

[2] We therefore conclude that the insurer was within its rights in refusing 
to relinquish the whole defense of the case to the insured, and that the course 
followed at the trial practically protected the substantial rights of both parties. 
Appellee relies upon the following cases to sustain the judgment of the circuit 
court: Employers’ Liability Assurance Corp. v. Chicago, etc., Coal & Coke Co., 
141 F. 962, 73 C. C. A. 278; Fairbanks Canning Co. v. London Guaranty & Accident 
Co., 154 Mo. App. 327, 133 S. W. 664; Lovelace v. Travelers’ Protective Ass’n, 
126 Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 638; Royle Mining 
Co. v. Fidelity & Casualty Co., 161 Mo. App. 185, 142 S. W. 438; Humes Construction 
Co. v. Philadelphia Casualty Co., 32 R. I. 246, 79 A. 1 Ann. Cas. 1912D, 906; Belt 
Automobile Ind. Ass’n v. Ensley Transfer & Sup. Co., 211 Ala. 84, 99 So. 787; 
Rosenbloom v. Maryland Casualty Co., 153 App. Div. 23, 137 N. Y. S. 1064; 
Empire State Surety Co. v. Pacific Nat. Lumber Co., 200 F. 224, 118 C. C. A. 410; 
Columbian Three Color Co. v. A&tna Life Ins. Co., 183 Ill. App. 384; Steven v. 
Fidelity & Casualty Co., 178 Ill. App. 54; Utterback-Gleason Co. v. Standard Acci- 
dent Co., 193 App. Div. 646, 184 N. Y. S. 862; Rieger v. London Guarantee & 
Accident Co., 202 Mo. App. 184, 215 S. W. 920. 

But the facts in those cases were not like the facts here. In those cases the 
insurer had not acted in good faith with the insurer or given the insured an 
opportunity to protect its rights. The following cases sustain our conclusion that 
the insured did not waive its rights when it continued to defend the case, after 
full notice to the insured of the facts and giving it a full opportunity to protect 
its rights: Little Cahaba Coal Co. v. A&tna Life Ins. Co., 192 Ala. 48, 68 So. 317, 
Ann. Cas. 1917D, 863; Compton Heights Laundry Co. v. General Accident Fire & 
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Life Co. (Mo. App.), 190 S. W. 387; Mason-Henry Press v. Aetna Life Ins. Co., 
211 N. Y. 489, 105 N. E. 826; Joseph Gordon, Inc., v. Mass. Bonding & Ins. Co., 
229 N. Y. 424, 128 N. E. 204. 


[3] Where there are grounds of liability asserted by the employee, for some of 
which the insurer is liable and for some of which the insured must stand the loss, 
neither party has the right, without fault on the part of the other, to exclude the 
other from participating in the defense in a case like this. The insurer here was 
not required to regard simply the charge of violation of law by the insured and 
refuse to defend the action, thus taking its chances that this sole ground of liability 
would be established. On the other hand, it had the right to proceed with the action, 
after giving full notice to the insured of the situation and giving it full oppor- 
tunity to protect its rights. All it was bound to do was fairly to assert its rights 
under the policy in such a manner as would be notice to the insured that it did 
not waive those rights, by proceeding with the defense of the action, and also to 
do nothing in the defense of the action to the prejudice of the rights of the 
insured. If it took any action in the defense, either by doing or failure to do 
anything in violation of the spirit of the contract in such a way as to cause the 
insured a loss, the insured, upon notice of this, had the right to assume the control 
of the defense. Here nothing of this sort occurred and the insurer lost no rights 
by its course in defending the action. 


(2) It will be observed that the only proposition of compromise submitted to the 
insurer was a proposition that the employee would take $6,500, and that the case 
would be settled in this way if the insurer would pay $5,000 and the insured $1,500; 
no other proposition was submitted. As $5,000 was the limit of the insurer’s 
liability this was no compromise for the insurer, for it was not liable at all if 
Miller was employed in violation of the statute. In Interstate Casualty Co. v. 
Wallins Creek Coal Co., 164 Ky. 778, 176 S. W. 220, L. R. A. 1915 F, 958, this 
court thus laid down the rule in such a case, as to the rights of the insured where 
the insurer refused to settle: 


“Tf the insurance company in response to a notice from the insured, had ex- 
pressly denied its liability, we have no doubt that the insured might have effected a 
reasonable settlement of the claim and recovered from the insurance company the 
amount paid in settlement, provided, of course the liability was covered by the 
policy and the injured party had an enforceable claim against the insured. This 
being so we perceive no reason why, under the facts of this case, the rights and 
liabilities of the parties are not the same as if there had been a specific denial of 
liability by the insurance company and refusal on its part to take any further 
notice of the accident or injury.” 


[4] In this case the insured had a right to go on and make the settlement at 
$6,500 and then sue the insured under the rule above quoted. But it could not fail 
to make the settlement and then hold the insurer liable because it refused to pay 
its total liability under the policy, when, if Miller was employed contrary to the 
statute, it was not liable at all. A®tna Life Ins. Co. v. Bowling Green Gas Light 
Co., 150 Ky. 735, 150 S. W. 994, 43 L. R. A. (N. S.) 1128; Falls Paper Co. v. 
Fidelity & Casualty Co. of New York, 92 Me. 574, 43 A. 503; Auerbach et al. v. 
Maryland Casualty Co. of New York, 236 N. Y. 247, 140 N. E. 577, 28 A. L. R. 
1294; Kingan & Co., Ltd., v. Maryland Casualty Co., 65 Ind. App. 301, 115 N. E. 
348; New Orleans & Carrollton Railroad Co. v. Maryland Casualty Co., 114 La. 
154, 38 So. 89,6 L. R. A. (N. S.) 562; C. Schmidt & Sons Brewing Co. v. Travelers’ 
Ins. Co., 244 Pa. 286, 90 A. 653, 52 L. R. A. (N. S.) 126; Kennelly v. London 
Guarantee & Accident Co., Ltd, 184 App. Div. 1, 171 N. Y. S. 423. 

[5, 6] It remains to determine the rights of the parties in this action. The 
judgment in the Miller Case determines that the insured was liable to Miller, but it 
did not determine on what ground it was liable. The record does not show on 
what ground the verdict of the jury was based, and there can be no inquiry now 
into this question. The insurer is liable. on the policy unless Miller was em- 
ployed contrary to the statute. The burden of proof is upon the insurer to show 
that he was so employed, and to establish the same facts as were hecessary in 
Miller’s Case to make out a right in him to recover on this ground. The question 
to be submitted to the jury here is whether Miller at the time was under 16 
years of age and was employed in an occupation dangerous or injurious to health 
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or morals or to life or limb, without the certificate of the county physician or health 
officer as the case may be. 

Judgment reversed, and cause remanded for a new trial and further proceedings 
consistent herewith. 


INDEMNITY MUT. MARINE ASSUR. CO. LTD., v. POWELL & O’ROURKE 
GRAIN CO. (No. 18506.) 
(St. Louis Court of Appeals. a ioe.) 14, 1925. Rehearing Denied May 
271 shdeaaie Reporter 538. 

1. INSURANCE—WHETHER AGENT HAD AUTHORITY TO INDORSE 
CHECKS HELD FOR JURY. 

Whether insurance company’s resident agent, appointed in compliance with Rev. 
St. 1919, § 6315, had authority to indorse checks for premiums held for jury. 

(For other cases, see Insurance, Dec. Dig. § 188[3].) 

2. INSURANCE—EFFECT OF CHECKS AS PAYMENT TO COMPANY NOT 
DESTROYED BY WRONGFUL INDORSEMENT OF AGENT. 

Where insurance company’s agent, appointed under Rev. St. 1919, § 6315, was 
authorized to receive checks in payment of premiums, and obtained money on them, 
fact that he wrongfully indorsed checks did not destroy effect of checks as payment 
by insured, even though agent failed to account to company for the money. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

3. INSURANCE—EVIDENCE OF POWERS OF INSURANCE AGENTS 
HELD ADMISSIBLE TO INTERPRET POWERS GIVEN PARTICULAR 
AGENT. 

In action to recover amount of checks for insurance premiums given to insurance 
company’s agent and misappropriated by him, evidence that it was usual and customary 
for resident insurance agents, appointed under Rev. St. 1919, §§ 6308-6373, to indorse 
and cash premium checks payable to their companies, held admissible to interpret 
powers given company’s agent. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

Appeal from St. Louis Circuit Court; William H. Killoren, Judge. 

Action by the Indemnity Mutual Marine Assurance Company, Limited, against 
the Powell & O’Rourke Grain Company. Judgment for defendant, and plaintiff 
appeals. ated. 

Taylor, Chasnoff & Willson and Hugo Monnig, Jr., all of St. Louis, for appellant. 

Sam B. Jefferies, A. E: Simpson, Paul F. Plummer, and Arthur J. Freund, all 
of St. Louis, for respondent. 

Bruere, C. This action is on an account stated. The case was tried before the 
court and a jury, and resulted in a verdict and judgment for the defendant, from 
which judgment plaintiff prosecutes this appeal. 

The petition is in two counts. The first count avers an account stated on the 
18th day of June, 1918, for $1,174.20, and the second count is based on an account 
stated on the 27th day of August, 1918, for $1,166.29. The defendant pleads payment. 

The errors urged here go to the refusal of the trial court to direct a verdict for 
plaintiff, on both counts of the petition, at the close of all the evidence, and to the 
admitting of testimony over plaintiff’s objections. 

Briefly summarized the facts disclosed by the record are: The plaintiff is a 
foreign insurance company, organized under the laws of England and duly authorized 
to do business in the state of Missouri. The defendant is a Missouri corporation, 
having its place of business in the city of St. Louis, Mo. 

In compliance with the provisions of chapter 50, art: 12, R. S. Mo., 1919, the 
plaintiff filed with the insurance department of this state a notice of the appointment 
of E. F. Decker, as its resident agent for the transaction of its authorized business 
of insurance in Missouri, for the year ending February 1, 1919. Said requisition 
is in words and figures as follows: 

“This is to certify that the Indemnity Mutual Marine Assurance Co, Ltd., of 

London, England, has appointed E. F. Decker, of St. Louis, Mo., agent for the 

transaction of its authorized business of insurance in the state of Missouri for the 
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term ending February 1, 1919. Dated at New York, N. Y., this 16th day of January, 
1918. By Appleton & Cox, Attorneys. Street No., 3 South William St. 

Decker became general agent for the transaction of plaintiff’s authorized busi- 
ness of insurance in the state of Missouri, in March, 1916. As such agent he wrote 
policies, signed them, delivered them and collected and remitted to the plaintiff the 
premiums for insurance written, less the commissions due him. He also made out, 
on the bill heads of E. F. Decker & Company, the bills for the premiums, transmitted 
these bills to plaintiff’s customers, and received payment for said premiums in cash 
and by checks made payable to his order or the order of the plaintiff assurance com- 
pany. He indorsed these checks, deposited them in bank to his own account, and re- 
mitted to the plaintiff the balance due it after deducting his commissions. There 
was no agent of the plaintiff in the city of St. Louis, Mo., who had superior powers 
to those given to Mr. Decker. 

It appears that Decker, in February, 1918, on account of his failure to make re- 
mittances to plaintiff for premiums which he had collected for it, was not in good 
standing with plaintiff. This fact was intentionally concealed from the defendant 
by the plaintiff, and defendant had no knowledge of it until after this controversy 
arose. . 

It further appears that the defendant placed all its insurance with Decker and 
that this business was the largest which the plaintiff had in the city of St. Louis, Mo. 
On February 13, 1918, Decker wrote the plaintiff advising that the defendant was 
about to resume shipments of corn to Cuba; that the premiums on this business would 
amount to approximately $20,000 during the year, and asking the plaintiff to advise 
him whether he should write said insurance as in the past. In this letter Decker 
further said: 

“We will see to it that checks in payment of their accounts are made payable 
to you and forwarded to your office at the end of each month. You may credit us 
with the commission each month, which will have the effect of reducing the amount 
of our indebtedness.” 

After the receipt of the above letter, and in March, 1918, Oscar W. Smith, 
plaintiff’s American manager, came to St. Louis, and in company with Mr. Decker 
called upon Mr. Powell, president of defendant, and requested him to make out the 
checks of his company, for premiums due the plaintiff, payable to the order of the 
plaintiff. Mr. Powell agreed to this request and stated that he would give orders 
to have the checks made out that way. Mr. Smith told Mr. Powell in said con- 
versation that Mr. Decker was to continue as the representative of the plaintiff. 

It further appears that after the conversation in March, 1918, the plaintiff 
instructed Decker to forward all checks, received by him from the defendant for 
premiums due plaintiff, to its managers, Appleton & Cox, in New York. These in- 
structions were not made known to the defendant by the plaintiff, and defendant 
had no knowledge of them. Thereafter, the defendant continued to place its in- 
surance with plaintiff through Decker, plaintiff’s agent. On June 18, 1918, Decker 
made out and presented a bill to the defendant for premiums due plaintiff in the 
sum of $1,174.20; and on August 27, 1918, he presented to the defendant a similar 
bill in the sum of $1,166.29. In payment of said bills, and pursuant to plaintiff’s 
instructions, the defendant delivered to Decker, on said respective dates, its two 
checks for said amounts payable to the order of the plaintiff. Mr. Decker indorsed 
the checks in the name of the plaintiff by himself as agent, drew the money on them, 
and failed to account to plaintiff for the proceeds. Said checks were subsequently 
paid by the banks upon’ which they were drawn and the amounts thereof charged to 
the account of the defendant, the drawers. 

The plaintiff seeks in this action to recover for the same premiums for which 
the said checks were given by defendant to Decker, plaintiff’s agent. Against the 
objections of the plaintiff, the trial court permitted the defendant to prove by several 
witnesses that it was usual and customary for resident insurance agents, appointed 
under the provisions of chapter 50, art. 12, R. S. Mo: 1919, in carrying on the busi- 
ness intrusted to them, to indorse and cash premium checks payable to their insurance 
companies. 

[1] Touching the assignment of error that the trial court erred in refusing to 
direct a verdict for the plaintiff, it is contended that the checks given to Decker do 
not constitute payment of the premiums sued for, and that, therefore, the defendant 
failed to sustain its defense to this action. In support of said contention it is urged 
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that upon the undisputed evidence in this case Decker had no authority, expressed 
or implied, to indorse and cash the checks in question. We cannot subscribe to this 
contention. The evidence discloses that the plaintiff appointed Decker its agent for 
the transaction of all its business of insurance in this state. He was in fact plaintiff’s 
general manager in sole charge of its said business, and the only one whom the public 
knew. Under the provisions of section 6315, R. S. Mo. 1919, the plaintiff was com- 
pelled to transact its insurance business in this state only through Decker, its lawfully 
constituted and licensed resident agent. 

In view of the authority conferred upon him by his said appointment, and by 
said section, Decker was a general agent of the plaintiff, and all his actions done in 
the scope of the business intrusted to him are binding on the plaintiff. 

“And as between the principal and third persons the mutual rights and liabilities 
are governed by the apparent scope of the agent’s authority, which is that authority 
which the principal holds the agent out as possessing or which he permits the agent 
to represent that he possesses and which the principal is estopped to deny, and the 
principal will be bound by all acts of the agent performed in the usual and cus- 
tomary mode of doing the particular business, although he may have acted in viola- 
tion of private instructions.” 2 Corpus Juris, p. 570, § 211. 

{2] Applying the above rule to the facts and circumstances of this case we 
think there was evidence from which a jury might properly find that Decker had 
authority to indorse the checks in question by writing plaintiff’s name upon their 
back. But irrespective of the question whether or not Decker had authority to 
indorse the checks, under the facts adduced in this case the delivery of the checks 
to Decker, in payment of the bills rendered by him, and the subsequent payment of 
the same by the bank out of the funds of the defendant amounted to a payment 
by the defendant and operated to discharge the defendant from liability of the 
debt sued on herein. 

It is conceded that Decker had authority to receive the checks in question in 
payment of the bills rendered by him to defendant. While the checks did not, until 
paid, amount to payment of the debt, they did when paid extinguish defendant’s 
liability. 

In Burstein v. Sullivan, 134 App. Div. 625, 119 N. Y. S. 319, the question under 
consideration was decided and the rule stated: 

“Where a debtor delivers his check to the creditor or his agent duly authorized 
to receive it, and has funds in the bank to meet the check, the transaction as between 
the debtor and the creditor should be treated as a payment precisely as though cash 
had been paid, even though the agent forges an indorsement and steals the money.” 

The question was again passed upon in Morrison v. Chapman, 155 App. Div. 
509, 514, 140 N. Y. S. 700 loc. cit. 704. We quote approvingly from that case: 

“It is no answer to plaintiff's claim to say that Cooper had no authority to indorse 
defendants’ name upon the checks, and that his act in doing so was without his actual 
or apparent authority. If money had been paid to him, and he had stolen the money, 
that act would still have been without the scope of his authority, and still the loss 
would have fallen upon defendants and not upon the plaintiff. ‘The principal cannot 
so easily evade liability for the acts of his agent.’ Birkett v. Postal Telegraph 
Cable Co., 107 App. Div. 115, 117, 94 N. Y. Supp, 918, affirmed 186 N. Y. 591, 79 
N. E. 1101. 

“The underlying principle, which is well settled, is that, having put Cooper in 
a position to perpetrate the wrong, the defendants, and not plaintiff, must suffer the 
loss. Wilmerding v. Postal-Telegraph Cable Co., 118 App. Div. 685, 103 N. Y. 
Supp. 594; affirmed 192 N. Y. 580, 85 N. E. 1118; Birkett v. Postal Telegraph Cable 
Co., supra.” 

Again in Sage v. Burton, 84 Hun, 267, loc. cit. 270, 32 N. Y. S. 1122, 1123, in 
a similar case, it was said: 

“The plaintiffs having authorized the agent to receive the check, and thus remov- 
ing it beyond the control of the defendant, took, as between them and the defendant, 
the risk of the acts of their own agent; all the risk that the defendant took in the 
matter was that of establishing that the agent had power and authority to take the 
check in settlement, and that the drawer had funds in the bank with which to pay it 
on presentment. He did not even take the risk of a forged indorsement. That, 
probably, was the risk of the bank. ’ 

“The jury under the charge of the court have, we think, found, upon sufficient 
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evidence, that the agent in this matter was authorized by the principal to receive 
this check, and that, coupled with its finding of payment of the check, operated to 
discharge the defendant from liability. Carroll v. Sweet, 128 N. Y. 22, 27. 

“If it be held that Abbott in this transaction was not the alter ego of the plain- 
tiffs, and had no authority to indorse this check, yet, if he was authorized by the 
plaintiffs to receive this check from the defendant, any misappropriation of its 
proceeds by him is at the risk of the party who set him in motion and put it in his 
power to perpetrate the wrong; such party must suffer rather than the party who is 
in no wise accountable for, and has no control of the perpetration of the wrong.” 

7 a McFadden v. Follrath, 114 Minn. 86, 130 N. W. 542, 37 L. R. A. 
(N. S.) ; 

The question under consideration does not seem to have been decided by the 
appellate courts of this state. We think the rule stated in the above cases is sound 
and should be applied to this case. We have been cited to no authority laying down 
a contrary rule, nor have we been able to find one. We hold that Decker having 
been authorized to receive the checks, and having obtained the money upon them, 
the fact that he wrongfully indorsed the checks did not destroy the effect of the 
checks as payment by the defendant, even though he failed to account to plaintiff for 
the money. 

[3] Touching the second assignment of error, we think the evidence objected 
to was admissible for the purpose of interpreting the powers given Decker as plain- 
tiff’s agent. However, this assignment of error, in the view we take of this case, 
is without importance. It follows that the judgment should be affirmed. The Com- 
missioner so recommends. 

Per CurtaM. The opinion of Bruere, C., is adopted as the opinion of the court. 

- = judgment of the circuit court of the city of St. Louis is accordingly 
affirmed. 


Daues, P. J., and Becker and Nipper, JJ., concur. 


KEAN et al. v. NATIONAL SURETY CO. 
(Supreme Court, Appellate Division, First Department. May 29, 1925.) 
210 New York Supplement 105. 

1. INSURANCE—STREET ROBBERY RESULTING FROM INFORMATION 
RECEIVED FROM PLAINTIFF’S HEAD RUNNER HELD “LOSS FROM 
EMPLOYEES’ DISHONEST ACT,” WITHIN INDEMNITY BOND. 
Where street robbery resulted from information received from plaintiff’s head 

runner, held, that loss resulted from dishonest act of employee “committed directly 

or by collusion with others,” within indemnity bond, and provision requiring guards 
to accompany plaintiff’s representative, as condition of liability for loss through 
robbery, was not applicable. 

(For other cases, see Insurance, Dec. Dig. § 430.) 


2. INSURANCE—PLAINTIFFS HELD NEGLIGENT IN PERMITTING 
BONDS BELONGING TO CUSTOMER TO BE TRANSPORTED WITH- 
OUT ADEQUATE GUARD. 

Insured, who permitted over $400,000 of United States bonds to be’ transported 
through city streets in charge of two employees, one of whom was 18 years old, 
held clearly negligent in. failing to provide adequate guard and liable to customer 
for loss of bonds by robbery. 

(For other cases, see Insurance, Dec. Dig. § 430.) 

Clarke, P. J., and Merrell, J., dissenting. 

Appeal from Supreme Court, New York County. 

Action by Hamilton F. Kean and others, copartners, against the National 
Surety Company. From a judgment for plaintiffs, entered on the verdict of a jury 
rendered by direction of the court, defendant appeals. Affirmed. 

Argued before Clarke, P. J., and Merrell, Finch, Martin, and Burr, JJ. 

Lord, Day & Lord, of New York City (Henry De Forest Baldwin, of New 
York City, of counsel; Lucius H. Beers, Thaddeus G. Cowell, and John W. Castles, 
all of New York City, on the brief), for appellant. 

Robert M. McCormick, of New York City, for respondents. 

Martin, J. [1] This action was brought to recover $100,000 on a bond issued 
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to plaintiffs insuring them against loss of property in which they have a pecuniary 
interest or for the loss of which they may be legally liable if sustained: 

“(A) Through any dishonest act of any of the employees, wherever committed, 
and whether committed directly or by collusion with others; 

“(B) Through robbery, burglary, theft, holdup, destruction or misplacement, 
while the property is within any of the insured’s offices covered hereunder, whether 
effected with or without violence, or with or without negligence on the part of any 
of the employees ; 

“(C) Through robbery, holdup or theft, by any person whomsoever, while the 
property is in transit within twenty miles of the offices covered hereunder and in 
the custody of any of the employees, or through negligence on the part of any of 
the employees having custody of the property while in transit as aforesaid.” 

Certain conditions and limitations on liability are stated in the bond; among 
others, the following: : 

“12. This bond does not cover any loss resulting from any of the hazards 
specified in paragraph C in respect to United States government coupons bonds, 
or United States government certificates of indebtedness, or cash, unless such 
property shall be in transit under the following conditions: * * * 

“(3) Where the par value of such property is in excess of the sum of two 
hundred and fifty thousand dollars ($250,000) it shall be in the custody of a 
partner or regular employee of the insured, who shall be continuously accompanied 
by two guards of twenty-four (24) years of age or more; provided, however, that 
if the partner or regular employee is twenty-four (24) years of are or more the 
guards may be under the age of twenty-four (24) but not under twenty-one (21).” 

Plaintiffs have become liable to a customer for a loss of several hundred 
thousand dollars in United States bonds due to a street robbery occurring within 
20 miles of their office and in another borough of the City of New York. The 
representatives of plaintiffs who were held up and robbed were not guarded as 
provided in subdivision 3, quoted above. 

At the trial there was practically no controversy as to the material facts. 
Defendant offered no testimony and both sides moved for the direction of a verdict. 
Decision was reserved, and a verdict subsequently directed for plaintiffs for $100,000 
and interest. 

In the course of business it became known to certain employees in plaintiffs’ 
office that on a stated day the bonds would be sent from that office, located on 
Beekman Street, Borough of Manhattan, for delivery to a customer in the Borough 
of Brooklyn. The head runner, one Di Gregario, who had a number of runners 
employed under him, told certain of his associates that there would be an oppor- 
tunity for them to hold up and rob the persons making delivery of the bonds, and 
the next day he divulged the time and other details connected with the transmission 
of the bonds, describing the messengers and giving other information which would 
enable his accomplices to perpetrate the robbery. It took place at the door of the 
office to which the bonds were being delivered. Later some of those concerned in 
the robbery were apprehended, and Di Gregario and others were convicted and 
sentenced to prison for long terms. 


It is convincingly shown that this employee was implicated in the robbery, 
and it is apparent that the loss occurred through the dishonest act of an employee 
committed directly or by collusion with others, to paraphrase section A, quoted above, 
from the bond. 


Defendant points to limitations on its liability in the provision designated 
“(3)”; but this as a subdivision of “12,” which is expressly limited in its applica- 
tion to paragraph (C). It is not a limitation upon liability for losses such as are 
referred to in paragraph (A) as being due to the dishonesty of employees. 

We agree with the trial justice when he said: 


“Tt was because of the dishonest act of their employee that the plaintiffs failed 
to comply with the provisions of the bond respecting the presence of armed guards. 
I regard clause (A) as a wholly independent provision, entirely unaffected by the 
exception contained in subdivision (3) of paragraph 12. The language of clause 
(A) is very general in its terms and was intended, it seems to me, to cover the 
plaintiffs against loss resulting from dishonesty within its organization wherever or 
however committed. Moreover, if there is any doubt with respect to the meaning 





Misc. ] Kean et al. v. National Surety Co. 611 


of any of the provisions of the contract, it must be resolved against the defendant, 
as the instrument was prepared and drawn by it.” 

[2] It further appears that there is no doubt as to the liability of plaintiffs to 
their customers for the loss of the bonds, inasmuch as plaintiffs were clearly 
negligent in allowing them to be transported without their being well guarded. 

We are unable to agree with defendant in the assertion that plaintiffs must 
rest on paragraph (C) inasmuch as there was a robbery outside of its place of 
business; for the primary cause of the holdup and the loss was the “dishonest act” 
of Di Gregario “committed directly or by collusion with others.” 

We believe that this bond was given to provide against loss by plaintiff due to 


such dishonesty and collusion, and that the judgment should be affirmed, with costs. 
Order filed. 


Finch and Burr, JJ., concur. 

CrarkE, P. J. (dissenting). The action was brought to recover $100,000 on 
defendant’s bankers blanket bond issued to the plaintiffs. The plaintiffs claim that 
they suffered a loss within the meaning of the bond by reason of a highway robbery 
which was brought about by the collusion of one of their employees. At the time 
of the robbery, the plaintiffs were making a delivery of Liberty coupon bonds 
valued at over $250,000; in fact, the market value was $411,499.95. 

The bond provides: 

“In consideration of the premium of $4,895, paid by Kean, Taylor & Company, 
hereinafter referred to as the insured, to the National Surety Company, hereinafter 
referred to as the underwriter, * * * the underwriter hereby undertakes and 
agrees to indemnify the insured and hold it harmless from and against any loss, 
to an amount not exceeding $100,000, of money, curency, bullion, bonds, debentures, 
scrip, certificates, warrants, transfers, coupons, bills of exchange, promissory notes, 
checks or other similar securities, hereinafter referred to as property in which the 
insured has a pecuniary interest or for which it is legally liable, sustained by the 
insued subsequent to noon of the date hereof and while this bond is in force and 
discovered by the insured subsequent to noon of the date hereof and prior to the 
expiration of twelve months after the termination of this bond as provided in 
condition 11: 

“(A) Through any dishonest act of any of the employees wherever committed, 
and whether committed directly or by collusion with others; 

“(B) Through robbery, burglary, theft, holdup, destruction or misplacement, 
while the property is within any of the insured’s offices covered hereunder, whether 
effected with or without violence, or with or without negligence on the part of 
any of the employees; 

“(C) Through robbery, holdup or theft, by any person whomsoever, while the 
property is in transit within twenty miles of any of the offices covered hereunder 
and in the custody. of any. of the employees, or through negligence on the part of 
any of the employees having custody of the property while in transit as aforesaid. 

“The foregoing agreement is subject to the following conditions and limitations: 
* * * 

“This bond does not cover any loss resulting from any of the hazards specified 
in paragraph C in respect to United States government coupons bonds, or United 
States government certificates in indebtedness, or cash, unless such property shall 
be in transit under the following conditions : 

“(1) Where the par value of such property is in the sum of fifteen thousand 
dollars ($15,000) or less it shall be in the custody of a partner or regular employee 
of the insured. 

“(2) Where the par value of such property is greater than the sum of fifteen 
thousand dollars ($15,000) and not more than the sum of two hundred and fifty 
thousand ($250,000) it shall be in the custody of a partner or regular employee of 
the insured, who shall be continuously accompanied by a guard of twenty-four 
(24) years of age or more; provided, however, that if the partner or regular 
employee is twenty-four (24) years of age or more, the guard may be under the 
age of twenty-four (24) but not under twenty-one (21). 

“(3) Where the par value of such property is in excess of the sum of two 
hundred and fifty thousand dollars ($250,000) it shall be in the custody of a partner 
or regular employee of the insured, who shall be continuously accompanied by two 
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guards of twenty-four (24) years of age or more; provided, however, that if the 
partner or regular employee is twenty-four (24) years of age or more the guards 
may be under the age of twenty-four (24) but not under twenty-one (21).” 

There is no doubt that information was given by an employee of the plaintiffs, 
Di Gregario, which resulted in the robbery. Four men met Young, who was in 
charge of the delivery of the bonds, and Cohen, the 18-year-old messenger who 
was with him, before they reached the place of delivery, hammered them with the 
butts of revolvers, knocked them down, a shot was fired, the bonds were taken 
from them with force and violence, and they have never been recovered. 

It seems to me that where there is a general provision in a bond or policy of 
insurance, followed by a specific subsequent provision, that specific provision governs. 
Special protection was required in the transfer of these Liberty coupon bonds by 
reason of their peculiar character, their quick negotiability, title passing by delivery. 
The bond given by the defendant specifically provided that such securities, in the 
amount shown here, or cash, should be in the custody of a partner or regular 
employee continuously accompanied by two guards of 24 years of age or more, 
provided, however, if the partner or employee is 24 years of age or more, the 
guards may be under the age of 24, but not under 21. In this case the employee 
was over the age of 24, but instead of two guards, there was only one, and that 
one was under the age of 21. They were not armed, they were held up, and the 
robbery was perpetrated upon them. I do not see how it is possible to escape 
from the particular provisions applicable to the transfer of the securities here in 
question. These provisions were as much a part of the contract as any of the other 
requirements. It is impossible to say that if the specific requirements of the policy 
or bond had been complied with, the robbery would have been accomplished. 

In Smith v. Fidelity & Deposit Co. of Maryland, 98 N. J. Law, 534, 120 A. 
322, the Court of Errors of New Jersey said: 

“The law will not make a better contract for the parties than they themselves 
have seen fit to enter into, or alter it for the benefit of one party and to the detri- 
ment of the other. The judicial function of a court of law is to enforce a contract 
as it is written. * * * These rules are applicable to policies of burglary insur- 
ance, so is the rule the entire policy in all its parts must be considered to the end 
that each clause shall have some effect. The object and purpose of the policy was 
burglary insurance. The policy by its terms provided that an armed watchman was 
to be employed within the premises. It is conceded that a provision for the employ- 
ment of an armed watchman was material to, if not an essential part of, the risk 
(Axe v. Fidelity, etc., Co. of New York, 239 Pa. 569, 86 Atl. 1095, 46 L. R. A. 
[N. S.] 574), and that a failure to comply therewith prevents a recovery on the 
policy.” 

This court on several occasions has attempted to construe insurance policies in 
favor of the insured as we thought the fair intendment of the policies warranted. 
But the Court of Appeals differed from us in their construction. See Houlihan v. 
Preferred Accident Insurance Co., 127 App. Div. 630, 111 N. Y. S. 1048, reversed 
196 N. Y. 337, 89 N. E. 927, 25 L. R. A. (N. S.) 1261; Rosenthal v. American 
Bonding Co. of Baltimore, 143 App. Div. 362, 363, 128 N. Y. S. 553, reversed 207 
N. Y. 162, 100 N. E. 716, 46 L. R. A. (N. S.) 561. See, also, Hanna v. Commercial 
Travelers’ Mutual Accident Ass’n of America, 204 App. Div. 258, 197 N. Y. S. 395, 
affirmed 236 N. Y. 571, 142 N. E. 288. With these cases in mind, I am of the 
opinion that the plaintiffs concededly not having observed the clear and detailed 
requirements of the policy as to how the specific property, namely, United States 
coupon bonds, should be guarded in transit, no recovery can be had. I therefore 
vote to reverse the judgment appealed from and dismiss the complaint. 

Merrell, J., concurs. 
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PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. DAVIN. 
(Circuit Court of Appeals, Fourth Circuit. April 14, 1925.) 
No. 2330 


5 Federal Reporter (2nd) 481. 
a HELD LAPSED FOR NONPAYMENT OF PRE- 


A provision of a life policy that, on default in payment of a premium, the policy 
should lapse, and, in the absence of other election by insured, the cash surrender 
value, less any indebtedness of insured to the company, should be applied as a 
premium to pay for extended insurance in the amount of the face of the policy, 
less any such indebtedness, held valid, and where, when a premium became due and 
was not paid, insured was indebted on a note given for a prior premium which, 
with interest, exceeded the surrender value, the policy automatically terminated on 
expiration of the time of grace allowed for payment of the premium. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


In error to the District Court of the United States for the Southern District 
of West Virginia, at Huntington; George W. McClintic, Judge. 

Action at law by John W. Davin, administrator of the estate of William J. 
Quinn, deceased, against the Pacific Mutual Life Insurance Company of California. 
Judgment for plaintiff, and defendant brings error. Reversed. 

Douglas W. Brown, of Huntington, W. Va. (Fitzpatrick, Brown & Davis, of 
Huntington, W. Va., on the brief), for plaintiff in error. 

Connor Hall, of Huntington, W. Va. (Deegan & Hall, of Huntington, W. Va., 
on the brief), for defendant in error. 

Before Woods, Waddill, and Rose, Circuit Judges. 

Rose, Circuit Judge. This is a suit against the Pacific Mutual Life Insurance 
Company of California, plaintiff in error, brought by the defendant in error, John 
W. Davis, as administrator of William J. Quinn, deceased, suing for his own use 
and benefit as such administrator and for Andrew J. Dalton and John A. Kelly, 
upon a policy of insurance, issued by the plaintiff in error, upon the life of Quinn. 
Dalton and Kelly were creditors of the deceased for something over $9,000, and 
as security for their debt he had, during his lifetime, assigned the policy to them. 

For clearness and brevity, the plaintiff in error, the defendant in error, the 
deceased, and Dalton and Kelly, will be referred to as the company, the administra- 
tor, the insured, and the assignees, respectively. 

While the trial below was to a jury, no issue of fact was there, or is here, in 
a as was recognized by each party moving for a directed verdict in its favor 
and asking for no other instructions. 

On the 2d of June, 1920, the company issued to the insured, who was then 
26 years old, the policy sued on. It was for $25,000, and the annual premium upon 
it was $420, " payable annually in advance on the 2d day of June of each year. The 
premium for the first year was paid in cash at the time the policy was issued, and 
on the 2d of June, 1921, the second premium was met in like manner. The third 
premium fell due on June 2, 1922. No payment was then made on it, but on the 
Ist of August of that year the company accepted from the insured his promissory 
note payable on September 2, 1922, for $437.50, with interest at 6 per cent. from 
June 2, 1922. The amount of the note covered not only the premium on his life 
insurance policy, but an additional sum of $17.50 as premium on an accident 
annexed to it. By the terms of the policy, either party could terminate the accident 
provision, and with it, the right to receive and the obligation to pay $17.50 of the 
amount promised and subsequently it was terminated, but after the $17.50 included 
in the note had been earned by the company. This note was not paid at maturity, 
and, indeed, nothing was done as to it until the 2d day of January, 1923, when the 
company received $35 on its account reducing the amount then due upon it, 
principal and interest, to $417.81. It is stated that this payment was made by the 
assignees for the purpose of reducing the amount due on the note below the cash 
surrender value of the policy so that the company could safely continue the policy 
in force for a while longer. ‘ 

On June 2, 1923, another premium of $420 fell due. It was not paid and no 
payment was ever made on the note except the $35 already mentioned. On the 
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2d of June, 1923, the amount owed the company on-the note, principal and interest, 
was $428.27, and the premium due in advance on that day amounted to $420 more. 
The cash surrender value of the policy was then $425, so exclusive of the premium 
due June 2, 1923, the deceased then owed the company $3.27 more than the amount 
of its then cash surrender value. The insured died on May 13, 1924, without he 
or anybody else having made further payments on account of the note or the 
policy, or, indeed, without anybody, so far as the record discloses, having since 
January 2, 1923, communicated with the company concerning it. The company 
regarded the policy as having lapsed months before the death of the insured. The 
administrator contended that the policy was in force at the time of the insured’s 
death, and that he was entitled to collect the face of it less the sum due on the 
note, and the premium overdue since June 2, 1923, with interest on the balance, 
making $24,850.82. The court agreed with the administrator and instructed a verdict 
accordingly. 

The company bases its claim that the policy had lapsed before the death of the 
insured upon certain provisions of it. They in substance provide that upon default 
in the payment of a premium, the company was to be under no liability except such, 
if any, as was set forth in certain paragraphs of the policy headed “Nonforfeiture 
and Automatic Nonforfeiture.” By those provisions, the insured was given the 
right to elect within three months after the default in payment of the premium, 
but not later, any one of three options with the further provisions that in the 
event of no such election, the insurance was to be automatically continued as 
provided in option three. The insured made no election, nor did any one for him, 
so that his rights under the policy are governed solely by option 3, which reads: 
“That the insurance for the face amount of this policy, less any indebtedness thereon 
to the company, will be continued in force from date of default for such term as is 
hereinafter provided, but without the right to loans.” It defines cash surrender 
value as “equal to the entire reserve .on the face amount of this policy, computed 
according to the American Experience Mortality Table and interest at the rate of 
3% per cent. per annum. Any indebtedness hereon shall be deducted from the 
cash surrender value.” “The amount of the paid-up life insurance, or the term of the 
paid-up term insurance, shall be such as the amount of the cash surrender value 
reduced by the amount of any indebtedness thereon to the company will purchase 
or buy, as the net single premium at the attained age of the insured based on the 
American Experience Mortality Table, and interest at the rate of 3% per cent. per 
annum.” 

Now, the note of the insured had been given for the third annual premium. If 
it had been paid, as it was not, the cash surrender value on June 2, 1923, of the 
policy would have been $425, which would have bought extended term insurance for 
2 years and 50 days; but there was an indebtedness, and that indebtedness exceeded, 
by $3.27, the amount of the cash surrender value. The provision is clear that the 
policy was to be continued for only such term as the amount of the cash surrender 
value reduced by the amount of any indebtedness, due on the policy, would purchase. 
There was nothing with which to buy any extended insurance whatever, so that 
the policy automatically terminated at the end of the 31 days’ grace given by its 
terms; that is, at the close of July 3, 1923. So the company then assumed, and 
still insists. 

The administrator says that even if the provisions of the policy relied on 
by the company are valid and are to receive the construction which the company 
puts upon them, nevertheless the policy was still in force, because it provides that 
failure to repay a loan or interest thereon “shall not avoid this policy unless the 
total indebtedness thereon to the company shall exceed the cash surrender value 
at the time of such failure, nor until thirty-one days after notice of such fact shall 
have been mailed by the company to the last known address of the insured and of 
the assignee, if any, from the home office of the company.” It is admitted that 
no notice of forfeiture for the nonpayment of the note was ever sent, nor was any 
required. The policy was not forfeited for the nonpayment of the note. What 
happened was that the premium fell due on the 2d of June, 1923. It was not paid 
at that time, nor during the 31 days of grace. Entirely irrespective of whether a 
note was outstanding or not, the insured had the right to elect any one of the three 
options given him by the policy, and upon his failure so to elect, automatically the 
policy for itself elected the third option, and then for the first time the fact that he 
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owed any money on the note properly entered into consideration. His policy was 
to be extended for such time as could be paid for by the cash surrender value 
after all indebtedness due by him was deducted from it. It so happened that when 
the indebtedness due by him was deducted from the cash surrender value of his 
policy, the result was a minus quantity, and he was not entitled to any extension at 
all. This is a very different situation from that contemplated by the policy 
provision relied on by the administrator. 

The main stress of the later’s argument to sustain the judgment below, however, 
rests upon his contention that option 3 does not appear to mean what the company 
says it does mean, and being ambiguous, the ambiguity must be resolved against 
the company; secondly, even if it is to be construed as meaning what the company 
says it does, it is so unfair as to be invalid. We can see nothing uncertain in the 
provision. To us, it seems perfectly clear. It says in effect that when the option 
No. 3 is chosen by the insured or automatically comes into force because of his 
failure to elect either of the others, certain things shall happen. From the cash 
surrender value of his policy at the time shall be deducted the amount of any in- 
debtedness he owed the company. The balance shall be used in buying for him 
insurance in the amount of the face of his policy less the indebtedness he owed the 
company for such length of time as at his age, in accordance with certain definitely 
described tables, the balance is sufficient to pay. This is perfectly clear, and it 
means just what it says, and it cannot be understood as meaning anything else. 

It is to be remembered that the policy is forfeited for nonpayment of premium, or 
would be, except for the provision in it with which we are now concerned. In 
the absence of statute, the parties may agree for whatever grace, be it great or 
small, the company may be willing to give and the assured is willing to accept. It 
is a pure matter of contract. Moreover, whether the company shall agree that the 
extended term insurance shall be for the amount of the face of the policy, or for 
an amount less than the face, does no harm to the insured. The provision is that 
he is to get paid-up term insurance for so long as the net amount to the credit of 
his cash reserve will suffice to pay. That is to say, if the face of his policy was 
$20,000 and he owed the company $10,000 and the amount to the credit of its cash 
reserve would presumably buy paid-up term insurance for $20,000 for one-half the 
time, it would buy it for $10,000, so that whatever the insured lost in the amount 
of the paid-up policy he gained in the length of time during which it would be 
in force. The provision made by the company is more favorable to the insured 
ea . required by the statute law of West Virginia. Barnes Code, chapter 34, 

It is said, however, that in this way the company received a double payment 
of its indebtedness: First, by deducting the indebtedness from the cash reserve; 
and, second, by again deducting it from the face of the policy as has already been 
pointed out. Deduction from the face of the policy is an altogether immaterial 
matter, for, as already pointed out, what the insured loses in the amount of the 
policy he gains in the time for which it is extended. Quite obviously, for the 
protection of the company, it must deduct any indebtedness due the company from 
the cash reserve before it can apply the cash reserve to buying extended insurance, 
for if it did not do so, the insured would get insurance for which he had not paid, 
and for which, if he did not happen to die, within the period of extension, he never 
would pay and never could be compelled to pay. 

What we have said disposes of the further contention of the administrator 
that in some way the company is charging the insured upwards of 6 per cent. on 
his loan. It is doing nothing of the kind. There is no foundation that we can see 
for this contention. In accordance with the plan agreed upon between the company 
and himself when he took the policy, the net cash reserve is used to buy its ordinary 
value in extended term insurance in the manner prescribed in the policy, and that 
is all there is to it. ; 

It follows that the learned court below should have instructed the jury to find 
for the company and not for the administrator. 

Reversed. 
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EMPIRE LIFE INS. CO. et al. v. LANDMAN. (8 Div. 726.) 
(Supreme Court of Alabama. April 16, 1925. Rehearing Denied May 28, 1925.) 
104 Southern Reporter 425. 

1. INSURANCE—A THIRD PERSON MAY SUE UPON CONTRACT MADE 

a BENEFIT, IF BENEFIT BECAME PART OF CONSIDERA- 

A third person may sue upon a contract made for his benefit, as a reinsurance 
contract, if such benefit became a part of the consideration of the contract; that is, 
the beneficiary may elect to accept the benefit therein promised and secured to 
him, and his assent for acceptance may be manifested by resort to an appropriate 
remedy, at law or in equity, for the enforcement of such provision of the contract 
inuring to his benefit. 

(For other cases, see Insurance, Dec. Dig. § 679.) 


2. INSURANCE—LIABILITY IMPOSED BY CONTRACT OF REINSUR- 
ANCE, SUED UPON BY ASSURED, TO BE CONSTRUED SUBJECT 
TO EXEMPTIONS, MODIFICATIONS, AND LIMITATIONS STIPU- 
LATED IN IT. 

Liability imposed by contract of reinsurance, sued upon by assured, is to be 
construed subject to exemptions, modifications, and limitations stipulated in it, 
though no payment of premiums has been made by assured to reinsurer. 

(For other cases, see Insurance, Dec. Dig. § 679.) 


3. INSURANCE—ORIGINAL INSURER, HAVING REINSURED POLICY 
AS TO WHICH INSURED PERMITTED PREMIUMS TO > LAPSE, 
LIABLE FOR AMOUNT OF REINSURANCE, IF POLICY IN FORCE 
UNDER EXTENDED OR AUTOMATIC PREMIUM LOAN CLAUSE. 
Original insurer, which reinsured policy as to which insured permitted pré- 

miums to lapse, is liable for amount of reinsurance if policy was in force under 

extended insurance or under automatic premium loan clause. 


(For other cases, see Insurance, Dec. Dig. § 364.) 


4. INSURANCE—INSURER COULD NOT, WITHOUT POLICYHOLDER’S 
CONSENT, MAKE CONTRACT OF REINSURANCE WHICH ABRO- 
GATED RIGHTS OF INSURED AGAINST ORIGINAL INSURER. 
Insurer could not, without policyholder’s knowledge or consent, make contract of 

reinsurance which abrogated rights of insured against original insurer. 


(For other cases, see Insurance, Dec. Dig. § 676.) 


5. INSURANCE—FOREIGN STATE INSURANCE COMMISSIONER, 
LIQUIDATING AFFAIRS OF INSURER, COULD CONTRACT WITH 
REINSURER AS TO CHANGES IN TERMS OF ORIGINAL POLICIES, 
AS MERELY BINDING CONTRACTING PARTIES. 

Foreign state insurance commissioner, liquidating affairs of insurer, could 
contract with reinsurer to make changes in terms of original policies, as merely 
binding contracting parties. 

(For other cases, see Insurance, Dec. Dig. § 684.) 


6. INSURANCE—CONTRACT OF INSURANCE ACCEPTED BY BENE- 
a IS TO BE LIBERALLY CONSTRUED IN FAVOR OF AS- 
S ; 

Where the beneficiary by suit accepts a contract of reinsurance made for his 
benefit, such contract is to be liberally construed in favor of the assured. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

7. INSURANCE—REINSURER, SUED ON. REINSURED POLICY ON 
WHICH ASSURED PERMITTED PREMIUMS TO LAPSE, HELD RE- 
QUIRED TO PLEAD FACTS DEFEATING OR AFFECTING REINSUR- 
ANCE CONTRACT. 

In a suit against a reinsurer of a policy, as to which deceased insured per- 
mitted premiums to lapse, but which, under the automatically nonforfeitable clause 
policy, had sufficient time to cover the period from date of non-payment of premium 
to death of insured, it was incumbent upon defendant, by its pleadings and de- 
fensive matter, to set up its calculations and allowances'on the policy, which estab- 
lished the fact that assured had forfeited his rights under the policy, and that, as 





Life] Empire Life Ins, Co., et al. v. Landman. 617 


to it, the policy had lapsed before assured’s death, or that it was not embraced within 
the contract of reinsurance. 


(For other cases, see Insurance, Dec. Dig. § 686.) 


8. INSURANCE—BILL AGAINST REINSURER TO RECOVER ON POLICY 
ON WHICH PREMIUMS LAPSED, BUT CONTAINING AUTOMATI- 
CALLY NONFORFEITABLE CLAUSE, HELD NOT SUBJECT TO 
DEMURRER. 

Bill against reinsurer on policy reinsured, as to which insured allowed premiums 
to lapse, but which contained an automatically nonforfeitable clause under which 
there was sufficient time to run to cover the period from nonpayment of premium 
to the death of insured, held not demurrable, but to call for statement of account 
and determination of reserve fund. 

(For other cases, see Insurance, Dec. Dig. § 686.) 

9. INSURANCE—OFFICE OF DEMURRER STATED. 

In a bill to collect on life policy based on contract of reinsurance, effected by 
defendant with original codefendant insurer, demurrer admitted allegations of bill 
to be true, and its only office was to test sufficiency of averments of bill to state a 
case against defendants, not to negative defenses which defendants must rely upon 
under the reinsurance contract assented to by beneficiary by institution of suit 
against defendant reinsurer. 

(For other cases, see Insurance, Dec. Dig. § 686.) 


Appeal from Circuit Court, Madison County; O. Kyle, Judge. 

Bill in equity by John R. Landman, as administrator of the estate of Ola 
Landman Taylor, deceased, against the Empire Life Insurance Company and the 
International Life Insurance Company, to enforce a policy of life insurance. From 
a decree overruling demurrer to the bill, respondents appeal. Affirmed. 

Cooper & Cooper, of Huntsville, for appellants. 

R. E. Smith and R. C. Brickell, both of Huntsville, for appellee. 


Tuomas, J. The Empire Life Insurance Company issued a policy of insurance 
upon the life of appellee’s intestate. The premiums thereon were paid in cash until 
May 27, 1915, when premium loan was made for the payment of the premium 
when due, and the same was fully paid to February 15, 1916. No other premiums 
were paid, though complainant’s intestate lived until February 3, 1918. The insur- 
ance company becoming involved in financial difficulties, its assets and management 
were taken over by William A. Wright, insurance commissioner of the state of 
Georgia, who proceeded with the administration of the affairs of the company and 
to liquidate its assets, under the direction of the superior court of Fulton county, 
Ga. During the progress of that administration, the insurance commissioner in 
charge of the assets of the Empire Company executed a contract of reinsurance 
with the International Life Insurance Company. ‘This contract is set out as an 
exhibit to the original bill as amended, and to which demurrers were overruled. 

The Empire Life Insurance Company, being in a state of liquidation when this 
suit was brought, John R. Landman, as administrator of the estate of Ola Landman, 
deceased, sought. a recovery on said policy of the International Life Insurance 
Company by virtue of the contract of reinsurance. 

( In Travelers’ Ins. Co. v. California Ins. Co. 1 N. D. 151, 45 N. W. 703, 
i A. 769, the general statement is contained (in the third headnote) to the 
effect “den where the loss or risk of the original assurer is assumed by another, 
“the original assured may sue upon such contract as having been made for his 
benefit.” 25 Cyc. p. 782, § 2. This is but another application of the rule, obtaining 
in this jurisdiction, that a third person may sue upon a contract made for his 
benefit, if such benefit became a part of the consideration of said contract. That 
is to say, the beneficiary may elect to accept the benefit therein promised and secured 
to him, and his assent or acceptance may be manifested by resorting to an appropriate 
remedy, at law or in equity, for the enforcement of such provision of the contract 
inuring to his benefit. Carver v. Eads, 65 Ala. 190; Young v. Hawkins, 74 Ala. 
370; Ala. City, G. & A. Ry. Co. v. Kyle, 202 Ala. "552, 81 So. 54; Woodruff v. 
Satterfield, 199 Ala. 477, 74. ‘So. 948; Interstate Land & I. Co. v. Logan, 196 Ala. 
196, 72 So. 36. 

[2] The receivership being in the state of Georgia, and the contract of re- 
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insurance having been before the courts of that state, it is interesting to note the 
effect of decisions by the Court of Appeals of that state. In Perkins v. Empire Life 
Ins. Co., 17 Ga. App. 658, 659, 87 S. E. 1094, as to the provisions of the “automati- 
cally nonforfeitable clause” of the original policy of life insurance, the accrued 
loan value until consumed, it was declared, would operate to continue the policy 
in force as fully as though the premiums had been paid by the insured from funds 
derived from other sources. Spratling v. International Life Ins. Co., 23 Ga. App. 
609, 99 S. E. 162; Morgan v. Prudential Ins. Co., 209 Ala. 110, 95 So. 355. How- 
ever, the liability imposed by a contract of reinsurance declared upon by the as- 
sured must be taken and construed subject to the exemptions, modifications, and 
limitations stipulated, though no payment of premiums had been made by the as- 
sured to the reinsuring company. Joyce on Ins. § 131A; Fireman’s Fund Ins. Co. 
v. Aachen, etc., Co., 2 Cal. App. 690, 84 P. 253; Spratling v. International Life Ins. 
Co., 23 Ga. App. 609, 99 S. E. 162. 

What were the respective rights of the parties from the time of payment of the 
last premium to the date of assured’s death? When the last premium was paid, 
the assured had the right to borrow on the policy the amount of that premium, by 
the deduction of such loan from the cash surrender value of the policy. Morgan 
v. Prudential Ins. Co., 209 Ala. 110, 95 So. 355. This he did, and thereafter paid 
no further premiums. Such was the status in law and of fact when the contract of 
reinsurance was entered into by the insurance commissioner and the International 
Company. It is alleged that: 

“Thereafter the defendant Empire Life Insurance Company, its affairs having 
become involved, during the life of said policy, its business and affairs having been 
placed in the hands of William A. Wright, as insurance commissioner of the state 
of Georgia, by and through said Wright as such commissioner, he being duly 
authorized so to do, entered into an agreement with the defendant International Life 
Insurance Company, whereby all the insurance policies outstanding and all the risks 
of insurance of the defendant Empire Life Insurance Company were transferred 
to and assumed by said defendant International Life Insurance Company, and the 
policy of insurance upon the life of orator’s intestate was one of the policy contracts 
taken over and assumed by said defendant International Life Insurance Company, and 
notices of premiums due were by it sent to orator’s intestate.” 

And that: 

“The reserve fund contracted and stipulated for in said policy, if set aside and 
applied to the policy of orator’s intestate, as provided in said policy, was sufficient 
to have kept said policy in force and effect until after the death of orator’s intestate, 
or, if not sufficient, the covenants in said policy were such that, by the policy 
agreement itself, said policy was in force and effect at the time of the death of 
orator’s intestate.” 

Sections 3 and 4 of the bill aver that the policy and the premium note given are 
in the possession of the defendant International Life Insurance Company. 

In response to grounds of demurrer, the bill as amended exhibits the contract of 
reinsurance, prefacing the same by the averment of fact: 

“That, at the time said contract was entered into, the policy of insurance of 
orator’s intestate, above referred to, was an outstanding policy of life insurance 
of the defendant Empire Life Insurance Company, as provided in section 1 of said 
contract, and was one of the policy contracts so assumed by defendant International 
Life Insurance Company, and said policy was in force and effect at the time of 
the death of orator’s intestate.” 

And section 1 of that contract is as follows: 

“The International hereby assumes and reinsures all of the outstanding policies 
or contracts of life insurance of the Empire, and agrees, subject to the exceptions, 
modifications, and limitations hereinafter stated, to carry out the terms and condi- 
tions thereof, and to pay all liability arising thereon as fully and completely as the 
Empire would have been bound to do but for this contract. The International as- 
sumes no liability whatever except on the outstanding policies or contracts of life 
insurance of the Empire as limited and modified herein.” 

It is further stipulated that the reserve value of the policies shall be ascertained 
by an actuary and as provided for. The true intent of the contracting parties is 
declared as establishing— 

“the foregoing described basis as a basis of reserves and net premiums on which 
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policies of the Empire shall be valued in any audit or valuation contemplated under 
this contract, and to establish such reserve basis as the basis of surrender values 
of such policies of the said Empire reinsured hereunder by the International, as 
provided by their terms for a surrender value in cash or valuable consideration 
greater then provided by the above basis of valuation, less the surrender charges 
hereinafter provided, and the foregoing basis is by the execution of this contract, 
established and made conclusive upon policyholders of the Empire, except that in 
no instance shall the values originally provided be hereby increased. The reserve 
value on every policy shall be ascertained, which reserve, together with future 
net premiums, shall be sufficient to purchase all the benefits guaranteed by such 
policies on the basis described above. The reserve for disability benefits, if any, 
shall be valued on McAdams’ tables ,of total disability benefits.” 

It is further stipulated as follows: 

“Cash loans and cash surrender values shall not be available to the policy- 
holders of the Empire for a period of one year from the date of this contract, nor 
thereafter except to the extent of the amounts turned over to the International for 
the credit of each policy, plus the net additions to reserve from premiums paid by 
the policyholder in cash, diminished by the surrender charge hereinafter designated, 
until said liens shall be fully liquidated. So long as said liens, or any part thereof, 
remain unsatisfied, a surrender charge of 2 per cent. of the face of the policies 
shall be enforced against all policies. This provision is not intended to impose a 
surrender charge of 2 per cent. in addition to the surrender charge already provided 
for in said policies, but to make such a charge in the case of policies which provide 
no surrender charge, and to increase the charge in policies which provide for a less 
surrender charge to a sufficient amount to make a surrender charge of 2 per cent. 
After said liens are fully liquidated, a surrender charge not exceeding 1% per cent. 
of the full amount of each policy, may, at the option of the International, be 
exacted from surrendering policyholders.” 

The date of the contract of reinsurance was March 17, 1916, and the death 
of assured, on February 3, 1918, was not within the period of one year from the 
date of said contract of reinsurance and section 10 thereof, just quoted. Thereafter, 
as against the reinsuring company, the “cash loans” and “cash surrender values” 
were available to the assured to the extent of the amount turned over to the Inter- 
national Company for the credit of each policy, plus the net additions to reserve 
from premiums paid by the policyholder (in this case there was no such payment 
made after the payment by loan on the policy), diminished by a “surrender charge 
of 2 per cent. of the face” of the policy as provided in the original policy as stipu- 
lated (between the reinsuring parties) for this and all other policies reinsured. 

[3] Was the instant policy in force, either under extended insurance or under 
the automatic premium loan, provided by the terms of the original contract and 
payment of premiums thereunder to the Empire Life Insurance Company? If 
so, the Empire Company was liable for the amount of reinsurance. Was it of force 
also as against the reinsuring company? 

[4] The contract of reinsurance provided that a lien for a loan might be 
charged, to the amount indicated, to cover the reserve liability. There is no aver- 
ment which showed a lien, if any there was, charged on this particular policy, or 
that such lien caused cancellation of the policy as to the reinsuring company. 
If a lien was charged or existed under the contract of reinsurance, the question of 
fact is presented: Had the assured notice or knowledge thereof, and, if so, did he, 
expressly or impliedly, assent to this charge? Thus we are brought to the inquiry: 
Had the Empire Life Insurance Company, or its representative in the contract, 
the authority to make such a contract with another company, without the knowledge 
or consent of assured, which abrogated the rights of the policyholder as against 
the liability of the Empire Company? To this we answer in the negative, since 
under the original contract it is not averred that the policyholder did any act that 
amounted to a ratification of or agreement to the contract of reinsurance—which 
vitally changed the terms of his contract with the original insuring company. 

[5-7] On the other hand, the insurance commissioner, liquidating the affairs 
of the Empire Life Insurance Company, had the right of contract with the Inter- 
national Company, and, under the reinsurance contract exhibited, to make changes 
in the terms of the original policies as merely binding the contracting parties. 
Where, as here, the beneficiary by suit accepts the contract of reinsurance made for 
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his benefit, it is to be liberally construed in favor of the assured, and it is in- 
cumbent on the reinsuring company, by its pleadings and as defensive matter, to 
set up its calculations and allowances, on the instant policy, which established the 
fact that assured had forfeited his rights under the policy, and that, as to it, the 
policy had lapsed before assured’s death, or that it was not embraced within the 
contract of reinsurance. 

It may be inquired: If the policy involved in this case was not one of the 
outstanding policies assumed by the International Company, and as to which it 
agreed to carry out the terms and conditions stipulated, consistent with its con- 
tract of reinsurance, then why were the policy and the premium note in its averred 
possession, and why did said reinsuring company send notice of premium thereafter 
to assured? Do not all these averred acts of the International Life Insurance 
Company show that it regarded the policy as one assumed by it, and the terms 
and conditions of which it was bound to fulfill under its contract of reinsurance? 

The Court of Appeals of Indiana, in Federal Life Ins. Co. v. Arnold, 46 Ind. 
App. 114, 120, 90 N. E. 493, 495, said: 

“The third paragraph of appellant’s answer set up a stipulation in the contract 
of insurance entered into between the two companies, by the terms of which it was 
provided that any policy of the Model Insurance Company, reinsured by the 
Federal, on which premiums were not paid when due, or within 30 days thereafter, 
should become ipso facto null and void, and all premiums and assessments thereto- 
fore paid forfeited to appellant. The rights of the assured, Alfred H. Arnold, to in- 
sure. for 6 years and 242 days, under and by virtue of his policy issued to him 
by the Model Insurance Company, had, when this contract of reinsurance was 
entered into between the two companies, become fixed, and the Model Company had 
the funds presumably in its hands to meet its liability under this contract. [Italics 
supplied.] These funds the Federal Life took into its possession under the contract 
of insurance, and, while holding these funds, it will not be heard to say that it is 
not liable to answer the demand the fund was created to meet, and any inconsistency 
between the terms of its contract with the Model, and the contract of the Model 
-under the policy with the assured, is not binding upon the assured.” 

—unless, we may add, assent thereto be averred and shown. 

In the case at bar, the policy upon the life of appellee’s intestate had, by reason 
of the “automatically nonforfeitable clause,” sufficient time to run to cover the 
period to the death of appellee’s intestate, as did the policy in the Arnold Case, 
supra, as affecting Empire Life Insurance Company. 

8] What are the facts defeating or affecting the reinsurance contract? If 
such there were, they should have been pleaded by defendant International Life 
Insurance Company. The allegations of the bill are sufficient to provoke a trial 
on the facts—to call for a statement of the account, for the purpose of determining 
the amount of the reserve fund which should be credited to the policy of appellee’s 
intestate and the reinsurance feature thereof assented to by the suit against the 
reinsurer, that it may be determined if such reserve was sufficient to have maintained 
the policy as a liability according to its terms and those of the reinsurance. Such 
is the state of the policy, even if on final hearing it should be determined that 
such liability does not exist by reason of the “automatically nonforfeitable clause” 
of the policy, set forth in the exhibit and the terms of the reinsurance contract. 
Hayden v. Franklin Life Ins. Co., 136 F. 285, 69 C. C. A. 423. 

[9] The demurrer admits the allegations of the bill to be true, and its only 
office is to test the sufficiency of the averments of the bill to state a case against 
defendants, not to negative defenses which the defendants are supposed or required 
to rely upon under the reinsurance contract, to which appellee’s intestate was not 
a party, but which is assented to by the bringing of this suit. 

The decree of the circuit court in equity is affirmed. 

Affirmed. 

Anderson, C. J., and Somerville and Bouldin, JJ., concur. 
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NEW YORK LIFE INS. CO. v. TURNER. (2 Div. 852.) 
(Supreme Court of Alabama. May 28, 1925.) 
104 Southern Reporter 643. 

1. INSURANCE—ADMISSION AS EVIDENCE OF NOTICE OF DEATH 
OF CLAIMANT’S STATEMENT HELD NOT OBJECTIONABLE, AS 
BEING ONLY PART OF PROOF OF DEATH. 

In suit on life insurance policy, where defense was suicide, admission as evidence 
of notice of death, of claimant’s statement in form provided by insurer, held not 
objectionable, on ground that it appeared on face of paper to be only a part of 
proof of death. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 


2. INSURANCE—DEFENSE PREDICATED ON FAILURE TO FURNISH 
ane IN FORM STIPULATED IN POLICY MUST BE BY SPECIAL 
PLEA. 

In suit on life insurance policy, if defense is predicated on failure or refusal 
to furnish proof in form stipulated in policy, it must be by special plea. 
(For other cases, see Insurance, Dec. Dig. § 640[4].) 


4. INSURANCE—INSURER WAIVED ANY QUESTION OF FORM OF 
PROOF OF DEATH BY PASSING ON CLAIM AND OFFERING PAY- 
MENT AS FOR SUICIDE. 

Where insurer took notice of claim, passed on it without objection to sufficiency 
of proof, and offered to pay amount admitted to be due in case of death by suicide, 
it waived any question of form of proof. 

(For other cases, see Insurance, Dec. Dig. § 558[6].) 


6. INSURANCE—QUESTION OF SELF-DESTRUCTION OF INSURED 
HELD FOR JURY. 
In suit on life insurance policy, question of self-destruction held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[12].) 


Appeal from Circuit Court, Choctaw County; Ben D. Turner, Judge. 

Action on a policy of life insurance by Beulah G. Turner against the New York 
Life Insurance Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 

R. P. Roach and V. R. Jansen, both of Mobile, for appellant. 

Gray & Dansby, of Butler, and James J. Mayfield, of Montgomery, for appellee. 

Boutpin, J. The suit is upon a policy of life insurance. For decision on 
former appeal, see New York Life Ins. Co. v. Turner, 210 Ala. 197, 97 So. 687. 

he case went to the jury on pleas of the general issue, a special plea setting 
up a breach of the suicide clause, and plea of tender of return premiums due under 
the terms of that clause. 

[1, 2] There was no error in admitting, as evidence of notice of death, the 
claimant’s statement in form provided by the insurer. It was not objectionable 
on the ground that it appeared on the face of the paper to be only a part of proofs 
of death, along with other statements called for therein. Under the issues, the 
burden was on plaintiff merely to show notice of death. If a defense is predicated 
upon failure or refusal to furnish proof in form or substance as stipulated in the 
policy, it must be by special plea. Manhattan Life Ins. Co. v. Verneuille, 156 Ala. 
592, 598, 47 So. 72. 

[3] The other proofs referred to were later offered, and defendant had the 
benefit of the disclosures therein touching the cause of death, and error, if any, in 
admitting same by piecemeal, was harmless. 

[4] Again, it is without dispute that the insurer took notice of the claim, pro- 
ceeded to pass upon it without objection to the sufficiency of proof, and offered to 
pay the amount admitted to be due in case of death by suicide. This was a waiver 
of ~ question of form of proof. Fire Insurance Cos. v. Felrath, 77 Ala. 194, 54 
Am. Rep. 58; Commercial Fire Ins. Co. v. Allen, 80 Ala. 571, 1 ‘So. 202; Capital 
City Ins. Co. v. Caldwell Bros., 95 Ala. 77, 10 So. 355. 

[5] In all events, the plaintiff was entitled to recover under the terms of the 
policy the amount of premiums paid by the insured. If, under the undisputed evi- 
dence, this was the limit of the amount recoverable, an affirmative charge directing 
a general verdict for defendant was at least misleading, and its refusal not reversible 
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error. The charge should direct a special verdict for defendant on its plea of 
tender, or that plaintiff was entitled to recover no more than the amount of premiums 
paid, in case the plea of tender was not sustained. 

[6] But, aside from the form of the instructions requested, the evidence made 
a case for the jury upon the plea of self-destruction. It was so held on former 
appeal. We have compared the testimony in the two records, and ‘find no sub- 
stantial difference in the quantum or character of evidence on that issue. We 
adhere to that view upon a careful review of the evidence now presented. 

A graver question is presented upon the motion for new trial upon the ground 
that the verdict was opposed to the weight of the evidence on the plea of suicide. 
We have made a careful study of the evidence in the record, in connection with 
briefs of counsel, and in the light of the presumptions to be indulged in reviewing 
the verdict of a jury upon circumstantial evidence not wholly free from conflict. 
The question is not free from difficulty. 

[7] An adequate review of the evidence would unduly extend this decision, 
with no good result. Without evidence of insanity, the presumption is against the 
intentional taking of one’s own life. We have held this a presumption of fact, 
rather than of law. The law, however, treats the presumption as an evidential fact 
as in case of the presumption of innocence of crime. A recognized basis of the 
presumption is that suicide is esteemed criminal in law. All such presumptions rest 
primarily upon common knowledge of the impulses and normal conduct of men. 
The love of life is an inherent natural desire. To voluntarily take one’s own life 
is to run counter to every natural sane impulse. When suspected we naturally look 
for some abnormal state or condition of mind leading to an act so desperate. 

[8] It is often stated in the books that to overcome the presumption the evidence 
must be clear and satisfactory. We have approved the rule of only one measure 
of proof in civil cases, viz. the reasonable satisfaction of the jury. When a pre- 
sumption is to be overcome, the jury, giving due weight to the presumption in the 
light of judgment and experience, and in connection with the whole evidence, must 
be reasonably satisfied. This rule is applicable here. Sovereign Camp, W. O. W., 
v. Dennis, 17 Ala. App. 642, 87 So. 616; Ex parte Sovereign Camp, W. O. W., 205 
Ala. 316, 87 So. 620; 2 Bacon Life & Accident Ins. §§ 438, 439; 14 R. C. L. § 417, 
p. 1237. 

[9] The presumption against suicide is not overcome by the verdict of a 
coroner’s jury; and an admission in the proofs of death submitted to the insurer 
is not conclusive. 25 Cyc. 930. 

[10] The strong presumption indulged in favor of the verdict of a jury upon 
oral testimony of witnesses, seen and heard by them, followed by the decision of the 
trial judge refusing to disturb the verdict, has been so clearly stated, with the 
grounds thereof, in the leading case of Cobb v. Malone, 92 Ala. 630, 9 So. 738, 
that nothing needs to be added. 

{11] In the cause before us the finding against suicide is supported by the 
verdicts of two juries on separate trials, and sustained after two hearings by the 
trial judge. The presumption is cumulative in such case. Nashville, C. & St. 
L. Ry. Co. v. Crosby, 194 Ala. 338, 350, 351, 70 So. 7; Southern R. Co. v. Morgan, 
178 Ala. 591, 59 So. 432. 

Taking the evidence in this record, it is strongly persuasive that the deceased 
came to his death from carbolic acid poison taken with suicidal intent. This was 
clearly the accepted view at the time of his death. It is supported by circumstances 
surrounding his death and some antecedent facts. But, as against this, there is 
evidence, not subject to serious doubt, that deceased had been using carbolic acid 
for toothache, and bought it for that ostensible purpose. The presence of burns 
on the lips, tongue, and gums may be accounted for by use of it as a local applica- 
tion for toothache. The direct evidence of Dr. Rudder and Dr. Alman and the 
druggist, Pruitt, that examination was made of the throat, and no evidence of 
carbolic acid burns there found, but that all such burns were on anterior portions 
of the mouth, presented a real substantial issue. The expressed opinion that the 
death was due to poison or heart failure, with some evidence indicating a pre- 
disposition toward the latter ailment, and evidence by plaintiff, though belated, 
showing symptoms of high blood pressure, afford further matters of debate. The 
reliability of the witnesses, as tested by their manner and personal appearance, and 
any variance from statements of first impression, could not fail to become an 
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inquiry in the minds of the jury. In view of the presumptions, we should indulge 
in the matter, and the fact that it is strictly a jury question, we will not disturb 
the verdict. 


Affirmed. 
Anderson, C. J., and Somerville and Thomas, JJ., concur. 


BRANFORD TRUST CO. v. PRUDENTIAL INS. CO. OF AMERICA. 
(Supreme Court of Errors of Connecticut. June 1, 1925.) 
129 Atlantic Reporter 379. 

2. INSURANCE—EVIDENCE OF SUICIDAL DEATH HELD TO REQUIRE 
REMITTITUR OF AMOUNT RECOVERED IN EXCESS OF PRE- 
MIUMS PAID. 

Evidence as to suicidal death from gas poisoning held to require that verdict 
for amount of life insurance policy be set aside for mistake, prejudice, or partiality, 
unless plaintiff files remittitur of amount in excess of premiums paid. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


3. INSURANCE—CITY MEDICAL EXAMINER’S CERTIFICATE OF 
DEATH BY SUICIDE HELD ADMISSIBLE IN ACTION ON LIFE IN- 
SURANCE POLICY. 

Copy of city medical examiner’s certificate of death, made out, as required 
by Gen. St. 1918, § 228, on blank furnished by state health department under sections 
2375, 2376, stating cause of death as illuminating gas poisoning, and concluding with 
remark ‘ ‘suicidal, ” in compliance with Pub. Acts 1919, c. 45, requiring that cause 
of death be so defined as to be classified under international list, held admissible as 
evidence of all facts required to be stated therein, in action on life insurance policy 
limiting insurer’s liability in case of suicide to amount of premiums paid, but jury 
should be warned not to permit examiner’s conclusion to take place of its own. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

j Paes from Court of Common Pleas, New Haven County; John R. Booth, 

udge 

Action by the Branford Trust Company, as administrator of the estate of 
Charles A. Doolittle, against the Prudential Insurance Company of America. 
Judgment for plaintiff, and defendant appeals. Error, judgment set aside, and cause 
remanded, with direction. 

Frederick H. Wiggin and Stephen F. Dunn, both of New Haven, for appellant. 

William B. Ely, and Louis B. Zacher, both of New Haven, for appellee. 

Ma tsizE, J. The plaintiff brings this action as. administrator upon the estate 
of Charles A. Doolittle to recover the full amount stipulated to be paid in a policy 
of life insurance issued to him by the defendant. The policy was dated September 
25, 1920, and contained the following provision: 

“If within one year from the date hereof the insured shall die by suicide— 
whether sane or insane—the liability of the company shall not exceed the amount 
of the premiums paid on this policy.” 

The assured died September 9, 1921, and the issue in the case was as to 
whether or not he committed suicide and so reduced the liability of the defendant 
to the amount of the premiums which had been paid upon the policy. The jury 
returned a verdict for the plaintiff to recover the full amount of the policy, and 
one ground of claimed error is the refusal of the trial court to set that verdict ‘aside. 

The credibility of one of the principal witnesses offered by the defendant in 
support of its plea, a Mrs. Collins, was attacked by the plaintiff, which offered 
testimony of contradictory statements made by her out of court. Laying her 
evidence out of the case for the time being, the following facts were clearly estab- 
lished by the testimony of disinterested and mutually corroborating witnesses: The 
decedent was a carpenter, 43 years old, and had no family or known relatives. He 
had lived for some 8 or 9 years in Branford, boarding all the time in one family. 
Some three or four weeks before he died he secured work in New Haven and went 
there to live, renting a room in a house kept by Mrs. Collins. This room was on 
the third floor, close under a tin roof; it was very small, only about 5 feet and 
a half in width, and only a little longer than the bed in it; it had a window and 
door at opposite ends; and it was lighted by a single gas fixture, which at the time 
of decedent’s death was in good condition. The day of September 8th had been warm, 
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the thermometer registering as high as 85 degrees, and this warmth continued into 
the night. On the morning of September 9th, a son of Mrs. Collins, as he was coming 
up from his breakfast to his own room on the floor below, detected a slight odor 
of gas, and an investigation was made. On opening the door of decedent’s room, 
which was closed, the decedent was found lying uncovered on his bed, dressed only 
in his underclothes, dead. The gas was turned on and the window was shut; over 
the knob of the door a towel was hung in such a way that it covered the keyhole; 
and a shirt lay on the floor in such a position as to indicate that it had very likely 
been placed across the bottom of the door, so as to close any crack that might be 
there. The physical appearance of the body indicated that the decedent died from 
poisoning by illuminating gas, and that his death had occurred in the neighborhood 
of 5 or 6 o'clock that morning. Certain letters laid before the trial court found 
in the room in which the decedent, according to the rather vague recollection of one 
witness, had written that he was tired of life. 

[1] If any credit were to be given to the testimony of Mrs. Collins, it would 
go to strengthen plaintiff’s case, for she testified, first, that the decedent had told 
her that he wanted plenty of fresh air and that he had been accustomed to leave 
his window and door open at night, and so, by reason of a window in the hall 
opposite his room, had obtained a circulation of air through it; and, secondly, that 
the night before his death he had called some one upon the telephone, apparently 
with the idea of paying a visit, and had been disappointed in the answer he had 
received, had seemed “a little bit excited and nervous.” On the other hand, the 
only positive evidence introduced by the plaintiff upon the issue of the manner of de- 
cedent’s death was that of the woman at whose house he had lived in Branford, and 
certain acquaintances, who had seen him not long before his death—one the day 
before, who stated that he had seemed to them cheerful and in his usual good 
spirits. It did offer testimony that Mrs. Collins had stated out of court that there 
was a leak in the gas pipe in decedent’s room; and it attacked the inferences that 
the defendant sought to draw from various of the circumstances connected with his 
death, pointing to the fact that the door was not locked, explaining the hanging of 
the towel on the door knob to the lack of facilities in the room, the shirt on the 
floor as accidentally thrown there, and the closed window upon the theory that, as 
there was no evidence offered that it was not raining that night, it might have been 
shut to keep rain from blowing in upon the bed. The statement out of court at- 
tributed to Mrs. Collins exhausted itself in the effect it had on the credit to be ac- 
corded to her, and was not evidence that there was a leak in the gas pipe (Wheeler 
v. Thomas, 67 Conn. 577, 580, 35 A. 499), and the attempted explanations rather 
served to accentuate the strength of the inference which it seems to us is the only 
reasonable one that can be drawn from the case as a whole, that the decedent com- 
mitted suicide. : 

[2] We cannot explain the verdict upon any other ground than that some mis- 
take was made by the jury in the application of legal principles, or else that they 
or some of them were influenced by prejudice or partiality. State v. O’Brien, 101 
Conn. 503, 126 A. 690. The trial court was in error in permitting the verdict to 
stand to any greater amount than that of the premiums which had been paid upon 
the policy, with interest—a liability which the defendant admitted in its answer— 
and it should have directed that the verdict be set aside, unless the plaintiff filed 
a remittitur reducing the amount of its recovery to that sum. — 

[3] The appellant also raises a question of evidence which is bound to recur, 
if not in this case, in some other. The plaintiff offered in evidence a copy of the 
certificate of death of the decedent made and filed by the medical examiner of the 
city of New Haven. This certificate was in the usual form upon a blank furnished 
by the state department of health under the provisions of sections 2375 and 2376 
of the General Statutes, and ran as follows, the italicized words being those written 
by the medical examiner, the others being printed: _ ‘ . h 

“I certify that I attended Charles A. Doolittle in his last illness, and to t € 
best of my knowledge and belief the cause of his death was as hereinafter written: 
Duration . Primary or chief cause, Illuminating Gas Poisoning. Secondary 
or contributing See opposite side. Remarks: Suicidal.” — 4 

In view of the nature of the death, it was the duty of the medical examiner to 
make out this certificate. General Statutes, § 228. The law then in effect required 
that he should state upon a blank furnished by the state department of health the 
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name of the deceased, “the disease of which he died, or the cause of death, defined 
so that such death can be classified under the international list of causes of death, 
and the duration of disease if known.” Public Acts of 1919, c. 45. The Manual 
of the International List of Causes of Death as published by the United States 
Census Bureau contains a section headed ‘External Causes,” under which are 
included deaths by suicide in various ways, death by accident, by homicide, and 
the like, and one of these causes is “suicidé by poisonous gas.” It was, then, clearly 
the duty of the medical examiner to state, if that should be his conclusion, that the 
decedent came to his death by suicide, and the form in which he made out the 
certificate sufficiently defined that cause so that it might be classified under the inter- 
national list. When the certificate was offered, however, the court ruled that it 
could not be used as evidence, in so far as it contained “the remarks or conclusions 
of the medical examiner,” and thereupon only that portion preceding the word 
“remarks” was read to the jury. In this ruling the court was in error. At first 
blush, it does seem startling that the conclusion of the medical examiner, founded 
not upon knowledge or information peculiar to the medical profession but upon 
external facts and circumstances, and such as he would not be permitted to give in 
evidence were he called as a witness, should be put before the jury by means of 
his certificate. Undoubtedly, there is some authority against the admission of such 
a certificate as tending in any way to prove the truth of such a statement as the one 
before us, but an examination of the cases leads to the conclusion that its weight 
rests rather in numbers of decisions than force of reasoning. The admissibility of 
such a statement as evidence of all the facts required by law to be stated in it is 
admirably argued in Bozicevich v. Kenilworth Mercantile Co., 58 Utah, 458, 199 
P. 406, 17 A. L. R. 346, and is supported by the following decisions: Priddy v. 
Boice, "201 Mo. 309, 99 S. W. 1055, 9 L. R. A. (N. S.) 718, 119 Am. St. Rep. 762, 
9 Ann. Cas. 874; State v. McDonald, 55 Or. 419, 426, 103 P. 512, 104 P. 967, 106 P. 
444; Armstrong v. Modern Woodmen of America 93 Wash. 352, 160 P. 946, Ann. 
Cas. 1918E, 263; Blair v. Sayre, 29 W. Va. 608, "2 S. E. 97. 

In this state we find support in Hellman v. Karp, 93 Conn. 317, 321, 105 A. 678, 
and in Gett v. Isaacson, 98 Conn. 539, 120 A. 156, where we held that birth certifi- 
cates were admissible as evidence of the paternity of the child whose birth was 
recorded. The particular nature of the entry here in question emphasizes the reasons 
which have led some courts to hold an opposite view, ‘but we cannot in principle 
distinguish this case; in both the real objection is that the certificate is admitted 
as tending to prove a matter which the rules of evidence would not permit a_witness 
to state in court. We agree with Professor Wigmore’s conclusion (3 Evidence 
[2d Ed.] § 1646): 

“Tt is sensible to admit all such entries for what they may be worth; in con- 
troverted cases, other evidence is usually available.” 

But we add that in cases such as this the jury ought to be cautioned as to the 
weight it is to attribute to them, and warned that it must be vigilant not to permit 
the conclusion of the person making the certificate to take the place of its own. 

There is error, the judgment is set aside, and the cause remanded, with direc- 
tion to. set the verdict aside, unless the plaintiff shall file a remittitur reducing it to 
the sum 9 have stated, in which event judgment shall be entered upon -the verdict 
so reduced. 


In this opinion the other judges concurred. 


HAY v. BILLETER et al. (No. 12293.) 
(Appellate Court of Indiana, Division No. 2. June 5, 1925.) 
148 Northeastern Reporter 159. 


1. REFORMATION OF INSTRUMENTS—PAROL NEGOTIATIONS MAY 
BE SHOWN TO REFORM WRITTEN INSTRUMENTS FOR MUTUAL 
MISTAKE, 


Rule that parol negotiations are merged in subsequent written contract, and may 
not be shown to vary or alter its terms, held not to apply in actions to reform written 
instruments for mutual mistake. 


(For other cases, see Reformation of Instruments, Dec. Dig. § 19[1}. ) 
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S; ee PAYABLE TO ESTATE COULD BE AS- 


Policies made payable to estate of insured could be assigned by him. 
(For other cases, see Insurance, Dec. Dig. § 203.) 


Appeal from Superior Court, Lake County; Virgil S. Reiter, Judge. 

Action by Mabel C. Billeter against Henry G. Hay, administrator of the 
estate of David Rogers Robins, deceased, and another. Judgment for plaintiff, 
and defendant named appeals. Affirmed. 

Emmet N. White and Davis & Starr, all of Gary, for appellant. 

Fred. C. Crumpacker, Edwin H. Friedrich, and Frank L. Greenwald, all of 
Hammond, for appellees. 

Nicuots, J. Action by appellee Mabel C. Billeter,. mentioned hereinafter as 
appellee, against appellant and appellee bank, to determine the true ownership of 
the proceeds of two life insurance policies issued by the Gary National Life Insur- 
ance Company upon the life of David Rogers Robins, deceased, the proceeds of 
said insurance having been previously collected and deposited in said bank. 

Appellee’s complaint was in three paragraphs, the first paragraph asking for 
reformation of a written assignment of a life insurance policy and the recovery of 
$3,000, the full amount of said insurance; the second for reformation of a written 
assignment of a second life insurance policy, and the recovery of $4,000, the full 
amount of said insurance; the third alleging a parol gift of the two policies of 
insurance by the deceased to appellee, and asking a judgment for $7,000, the total 
amount of the two policies. The bank filed special answer to all three paragraphs of 
complaint, claiming no interest in the matter in controversy, save that the sum of the 
two insurance policies was held by it, at the request of appellant and appellee, as 
custodian. To the first and second paragraphs of the complaint appellant filed 
demurrer, which was overruled, to which ruling appellant excepted. 

Appellant filed answer in general denial to each paragraph of complaint. 
Appellant also filed cross-complaint against appellees, alleging that appellant was 
the owner of the proceeds of said insurance policies, excepting that said policies were 
assigned to appellee by way of collateral written assignments for indebtedness. To 
which cross-complaint* appellees filed answer in general denial. At the trial 
appellee dismissed as to the third paragraph of her complaint. 

The cause was submitted to the court upon the issues formed on the first 
and second paragraphs of the complaint, and the court found for appellee on each of 
said paragraphs, respectively, that the appellee was entitled to reformation of the 
written assignments set out in said paragraphs, that appellee should recover, on 
the first paragraph of complaint, $3,000, and on the. second paragraph, $4,000; that 
the bank should turn over said sums to appellee, and rendered judgment accordingly. 
The court found against appellant on his cross-complaint, and rendered judgment 
accordingly. 

Appellant’s motion for a new trial was overruled, to which appellant excepted. 
The rulings of the court in overruling the demurrer to the first and second para- 
graphs of complaint and in overruling the motion for a new trial are the errors 
assigned. . : 

[1] Appellant, in presenting error of the court in overruling his respective de- 
murrers to the first and second paragraphs of complaint, contends that each of 
said paragraphs seeks to add to and enlarge a written assignment and to make the 
same an absolute transfer of property, whereas such ,writing was executed as 
security only, and further contends that, by the averments of each paragraph of 
the complaint, appellee seeks to contradict and vary the terms of such written instru- 
ment. There is no doubt as to the general rule which reference to the merger of 
parol negotiations in a subsequent written contract. But there are exceptions to 
such rule, one of which is that it does not apply in actions to reform written instru- 
ments for mutual mistake. United States, etc., Insurance Co. v. Emerick, 55 Ind. 
App. 591, 595, 103 N. E. 435; Jones v. Sweet, 77 Ind. 187, 192; Morris, Administra- 
tor, v. Stern, 80 Ind. 227, 232; Cole v. Gray, 139 Ind. 396, 38 N. E. 856; Smith v. 
McClain, 146 Ind. 77, 45 N. E. 41; Elliott v. Sackett, 108 U. S. 132, 2 S. Ct. 375, 
27 L. Ed. 678; Butler v. Barnes, 61 Conn. 399, 24 A. 328; 12 L. R. A. 273; 34 Cyc. 
982. 


[2, 3] Appellant next contends that the first and second paragraphs of complaint 
ask for a reformation of written instruments because of a mistake of law. It is 
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averred in each paragraph that the insured caused an employee of the Insurance 
Company to prepare him an assignment transferring, assigning, and vesting in 
appellee entire title to the policy; but that such employee, though intending to prepare 
and supply an assignment in accordance with the wishes of the insured, mistakenly 
selected and submitted to him for his execution a form, then in use by the company, 
for assigning policies as collateral security for present and future indebtedness. 
The insured signed the same, believing it to be an absolute assignment of the policy 
and its proceeds to appellee, and its execution was because of the mutual mistake 
of the insured and the employee of the company. It is sometimes most difficult to 
determine whether the mistake claimed to have been made is a mistake of fact or of 
law, and in the present case we have a striking illustration of the court’s difficulty 
in so determining. It appears by the complaint that the insured expressly instructed 
the employee of the insurance company to prepare for him an absolute assignment 
of the policy and of the proceeds to appellee. The insured did not sign what he 
had intended to sign, or what he had instructed the agent of the company to prepare 
for him. Though the complaint might have been made plainer in this regard, we 
are inclined to hold that the averments show that the mistake was one of fact and 
not of law. We may say, however, that if such holding is a wrong interpretation 
of the averments of the complaint, we regard it as harmless as hereinafter appears. 
In the case of Allen v. Bollenbacher, 49 Ind. App. 589, 97 N. E. 817, it appears 
that the preparation of a certain deed and agreement was left to a scrivener, and 
that each believed that it was in accordance with and expressed their wishes, but 
that there was a mistake therein which was not discovered, by reason of which the 
instrument did not express the real intention of the parties. 

It was sought to reform the instrument because of a mistake as to its legal 
effect. The court said: 

“But as we see this case, it is one where the scrivener, through mistake or in- 
advertence, failed to reduce the actual agreement of the parties to writing. In 
such cases ‘equity will interfere with the appropriate relief, either by way of de- 
fense to its enforcement, or by cancellation or by reformation, to the same extent 
as if the failure of the writing to express the real contract was caused by mistake 
of fact?” (citing authorities). 

The same authority quotes from the case of Adams v. Wheeler, 122 Ind. 251, 
23 N. E. 760, to the effect that: 

“It is a well-established principle of equity jurisprudence, that where through the 
mutual mistake of the parties, the form of an instrument is such that it does not 
express the agreement as the parties intended it should, the aid of a court of 
chancery may be invoked to reform the contract or deed [citing authorities]. Courts 
of equity would be justly subject to reproach if they could afford no relief in 
cases like the present.” 

In Parish v. Camplin, 139 Ind. 1, 37 N. E. 607, the court, speaking with refer- 
ence to a mistake in a deed, says: 

“If this was a mistake of law, a mistake as to the legal effect of the deed, it 
was such a one as was common to all the parties affected. * * * Equity requires 
an amendment of the writing that will make the contract what the parties supposed 
it was, and intended it should be, although their mistake is one of law and not 
of fact.” 

To the same effect, see Radebaugh v. Scanlin, 41 Ind. App. 100, 82 N. E. 544. 
In Walden v. Skinner, 101 U. S. 577, 25 L. Ed. 963, it is held that: 

“Where an instrument is drawn and executed that professes or is intended to 
carry into execution an agreement, which is in writing or by parol, previously 
made between the parties, but which by mistake of the draftsman, either as to fact 
or law, does not fulfill or which violates the manifest intention of the parties to 
the agreement, equity will correct the mistake so as to produce a conformity of the 
instrument to the agreement.” 

[4] By these authorities, it is apparent that, whether the mistake was one of 
fact or of law, it could be corrected so as to make the assignment conform to the 
intention of the parties. ‘It is urged by appellant that appellee was but a mere 
volunteer, and that as such she cannot maintain an action to reform the assignment. 
If she was but a volunteer, appellant’s position would certainly be well taken. 
Froman v. Froman, 13 Ind. 317; Randall v. Ghent, 19 Ind. 271; Mason v. Moulden, 
58 Ind. 1; 34 Cyc. 928, 951. 
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But the consideration in each of the assignments, which assignments are made 
exhibits to the complaint, was $1. It has been held by the Supreme Court of this 
state that such a consideration is sufficient to justify an action for the reformation of 
an instrument. Mason v. Moulden, supra. If there is any consideration at all it 
will be sufficient for that purpose. Comstock v. Coon, 135 Ind. 40, 643, 35 N. E. 
909; Baker v. Pyatt, 108 Ind. 62, 72 9 N. E. 112; Citizen’s Nat. Bank v. Judy, 146 
Ind. 322, 332, 43 N. E. 259; St. Clair v. Marquell, 161 Ind. 56, 66, 67 N. E. 693. 

[5] That the policies, being made payable to the estate of the insured, could 
be by him assigned, see Brown v. Farmers’ State Bank, 70 Ind. App. 182, 123 N. E. 
224, and cases there cited. There was no error in overruling the demurrer to the 
complaint. We have examined the questions presented by the assignment of error 
in overruling the motion for a new trial, the substantial ones of which have been 
considered in considering the court’s action in overruling the demurrer to the com- 
plaint, and we find no reversible error in the court’s action. Nothing can be gained 
by further considering them. 

The judgment is affirmed. 


RODGERS v. NATIONAL LIFE & ACCIDENT INS. CO. OF NASHVILLE, 
TENN. (No. 19058.) 
(St. Louis Court of Appeals. ss june 2, 1925. Rehearing Denied June 


272 Southwestern Reporter 1052. 

INSURANCE—NO INDEMNITY RECOVERABLE FOR DEATH FROM 
DISEASE CAUSED BY SYPHILIS, UNDER POLICY EXEMPTING 
LIABILITY FOR DEATH FROM VENEREAL DISEASE. 

In action on insurance policy, where evidence showed that deceased died from 
dementia paralytica, and that such disease was caused by syphilis, such facts, if 
true, barred plaintiff’s recovery, policy exempting liability for death from venereal 
disease, and refusal of instruction to that effect was error. 

(For other cases, see Insurance, Dec. Dig. § 438.) 

Appeal from St. Louis Circuit Court; Anthony F. Ittner, Judge. 

“Not to be officially published.” 

Action by Malissa. Rodgers against the National Life & Accident Insurance 
Company of Nashville, Tenn. From a judgment for plaintiff, defendant appeals. 
Reversed and remanded. 

Bounds E. Hamilton, of St. Louis, for appellant. 

Earl M. Pirkey and Charles F. Ballak, both of St. Louis, for respondent. 

Nipper, J. Plaintiff sued defendant in a justice court on an insurance policy. 
The case reached the circuit court, and, upon a trial, plaintiff recovered judgment 
in the sum of $115.50, with interest amounting to $23.70, making a total of $139.20. 
Defendant brings the case here on appeal. 

The evidence is not voluminous, and defendant cn appeal raises only one question 
as grounds for reversal, and that is the action of the lower court in refusing to give 
a certain instruction requested by it. 

Plaintiff was the beneficiary in a policy issued by defendant to her son, Rockwell 
McDonald. McDonald took out the policy in November, 1919, and died in May, 
1920. All premiums were paid on the policy. Defendant refused to pay the 
amount named in the policy. In the certificate of death, filed in the office of the 
state board of statistics, the cause of death was given as “dementia paralytica.” 

Dr. John Ryburn, a witness on behalf of defendant, testified that dementia 
paralytica was caused solely by syphilis, so far as his knowledge extended, and that 
syphilis was a venereal disease. Clause 6 of the policy provides that no benefits 
shall be paid for sickness or death “resulting from venereal diseases,” etc. 

It appears that defendant requested only one instruction, which is as follows: 

“The court instructs the jury that, if you find and believe from the evidence 
that deceased, Rockwell McDonald, died from dementia paralytica, and that said 
disease was caused from syphilis, and that syphilis is a venereal disease, then your 
verdict should be for the defendant.” 

The court refused to give this instruction, and this is assigned as the sole 
ground of error on the part of defendant, who is the appellant here. 

Plaintiff insists that the court did not err in refusing to give this instruction, 
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because clause 6 of the policy, above referred to, does not exempt the company 
where the insured dies from a disease caused by a prohibited disease. Plaintiff 
insists that, if this instruction is correct, the defendant would be exempt from 
liability for a death caused by a disease if the disease was in turn caused remotely 
or proximately by syphilis. 

In Sharber v. National Life & Accident Ins. Co. (Mo. App.) 226 S. W. 267, 
we dealt with a very similar situation. The policy there provided that no benefits 
would be paid for sickness or death resulting from venereal diseases. The evi- 
dence offered on the part of the defendant disclosed that the immediate cause of 
death of the insured was cerebral abscess and a pleural abscess and that the remote 
cause of death was syphilis. We held that there was substantial evidence to show 
that the death of the insured resulted from the venereal disease of syphilis, and 
that the abscesses were manifestations of, and formed by, the process of such 
disease, and that the abscesses were not a disease within themselves, but that the 
venereal disease was the proximate cause of death. 

We think the court erred in refusing to give this instruction requested on behalf 
of defendant. There is evidence in this record that the insured died from dementia 
paralytica, and that such a condition or disease is caused exclusively by syphilis, and 
that syphilis is a venereal disease. Under such a state of facts, if they be true, 
defendant was not liable, under the plain terms and provisions of this policy. 
To give to this policy such a construction as plaintiff contends for would be an 
injustice, and would be in violation of its plain and positive terms. 

For the error in refusing to give the instruction requested by defendant, this 
case must be and is reversed, and the cause remanded. 

Daues, P. J., and Becker, J., concur. 


SCHELL v. GRAND LODGE, A. O. U. W. (No. 23150.) 
(Supreme Court of Nebraska. May 23, 1925.) 
204 Northwestern Reporter 206 
(Syllabus by the Court.) 
INSURANCE—FRATERNAL SOCIETY NOT ESTOPPED FROM PLEAD- 


a — VIRES AS TO CONTRACT BEYOND ITS STATUTORY 
POWERS. 

Judgment reversed, and cause dismissed on the authority of Haner v. Grand 
Lodge, A. O. U. W., 102 Neb. 563, 168 N. W. 189. 


(For other cases, see Insurance, Dec. Dig. § 724[1].) 


Appeal from District Court, Lancaster County; Stewart, Judge. 

Action by William A. Schell against the Grand Lodge of the Ancient Order 
of United Workmen of Nebraska. From judgment for plaintiff, defendant appeals. 
Reversed and remanded, with directions. 

Ralph S. Moseley, of Lincoln, John Stevens, of Beaver City, and J. C. Mc- 
Reynolds, of Lincoln, for appellant. 

W. C. Parriott, of Lincoln, for appellee. 

Heard before Morrissey, C. J. Rose, Good, and Evans, JJ., and Redick and 
Shepherd, District Judges. 

Repick, District Judge. This is an action to compel appellant, a fraternal 
beneficiary society, organized under the laws of this state, to pay appellee the total 
amount of beneficiary assessments paid by him, with interest, in accordance with the 
terms of section 170 of the by-laws adopted in 1907 by the society, which provided 
for such payment to any member in good standing 70 years or more of age. 
This by-law was declared void by this court in Haner v. Grand Lodge, A. O. U. W., 
102 Neb. 563, 168 N. W. 189, but plaintiff grounds his action upon a letter from the 
grand recorder, which he claims constitutes a promise to pay the amount demanded, 
in reliance upon which he ceased paying assessments, withdrew from the order, and 
thereby lost the benefit of the insurance provided for in his certificate. 

The letter referred to was in response to a demand of payment under the 
terms of the by-law, and is as follows: 

“Dear Bro. Workman: You were notified that your application had been filed 
for settlement in my former letter. As there is no funds to make these payments 
with, the grand lodge instructed the grand recorder that no further payments 
should be made until all death claims on his table were paid and a surplus in banking 
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fund. Just when that time will be, I cannot say. No one is disputing your right 
to file an application whatever, and to the computation, it is impossible for me with- 
out having at least three more clerks to make computations exact and forward them 
to the membership. The approximate sum that you have paid in is $496. Interest 
computed at 4 per cent. is $221. 





“Yours in : 
“Frank L. Evans, Grand Recorder.” 

The contention of appellee (plaintiff) is that the society is estopped by this 
letter to assert the invalidity of the by-law. A large part of appellant’s brief is 
devoted to the question whether the letter constitutes a promise to pay, but we will 
not discuss this question, as it is too plain for argument that, if the corporation 
had no power to make the contract, its officer was equally powerless. We think 
on the question of estoppel the case is ruled by Haner v. Grand Lodge, A. O. U. W., 
supra, where it is held: 

“A fraternal beneficiary society is not estopped from pleading ultra vires as 
to a contract which is beyond the powers conferred upon it by the statute under 
which it is organized.” 

Plaintiff must be held to have had notice of the by-law in its invalidity, and, 
having been a member at the time it was passed, is a party to it. 

The language of Morrissey, C. J., in the Haner Case is apt: 

“The Association could not directly write a contract for this class of insurance, 
and the law will not permit the association to evade the statute and do by indirection 
what it may not directly do. 22 Cyc. 1417. The holdings seem to be that a fraternal 
society may waive its own by-laws or any of the provisions made for its manage- 
ment, but it cannot waive the provisions of the statutes made for its government.” 

Cases cited by appellee are not in point. 

Judgment reversed and cause remanded, with instructions to dismiss. 

Reversed and dismissed. 


AMERICAN NAT. INS. CO. v. CRYSTAL. (No. 1231.) 
(Court of Civil Appeals of Texas. Beaumont. April 22, 1925.) 
272 Southwestern Reporter 262. 

INSURANCE—LIFE POLICY HELD NEVER IN EFFECT, WHERE IN- 
SURED WAS NOT IN SOUND HEALTH AT TIME OF APPLICATION. 
Insured not being in sound health at time of application as stated therein, life 

policy, providing that no obligation was assumed by insurer unless insured was in 

sound health on such date, never became effective. 
(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Appeal from Harris County Court; Murray B. Jones, Judge. 

Action by Lottie Crystal against the American National Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and rendered. 

Kennerly, Williams, Lee & Hill, of Houston, for appellant. 

Byers & Cavanagh, of Houston, for appellee. 

Hicutower, C. J. This suit was filed by the appellee, Lottie Crystal, in one 
of the justice’s courts of Harris county against the appellant, American Insurance 
Company, on a policy of life insurance issued by appellant on the life of one Virgil 
Robinson, who was a brother of appellee, for the principal sum of $112, appellee 
being named as the beneficiary in the policy. The policy was issued and delivered 
on February 20, 1922, and Robinson died on October 14, of the same year . Appellant 
answered by general and special exceptions, general denial, and specially pleaded, 
among other things, that, at the time of the issuance and delivery of the policy to 
Robinson, as well as at the time he made his application for such policy, he, Robin- 
son, was not in sound health, as he warranted in his application for the policy, and 
that according to the terms of the policy and the representations and warranties 
made in the application therefor, the policy never took effect nor became a binding 
contract, because of the fact that Robinson was not in sound health when the policy 
was issued and delivered to him. Appellee, as plaintiff in the justice’s court, recovered 
judgment on the policy for the principal sum of $112, with accrued interest, and also 
for an attorney’s fee of $25, as prayed. The insurance company appealed from that 
judgment to one of the county courts at law of Harris county, where, upon trial, 
judgment was rendered for appellee for the same amount she had received in the 
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justice’s court, and the insurance company, from the latter judgment, has prosecuted 
this appeal. 

In the policy sued upon by appellee, and upon the provisions of which alone she 
based her case, there is this provision: 

“In consideration of the payment in advance of the premium mentioned in the 
scredule below on or before each Monday during the continuance of this contract doth 
hereby agree, subject to. the agreements and conditions below and on the reverse 
hereof, each of which is hereby made part of this contract and contracted by the 
assured to be part hereof as fully as if herein recited, to pay * * * the amount 
stipulated in said schedule; provided, however, that no obligation is assumed by 
the Company prior to the date hereof, nor unless on said date the insured is alive 
and in sound health. 

“Seventh. This policy is issued upon an application which omits the warranty 
usually contained in applications, and contains the entire agreement between the 
company and the insured and the holder and owner hereof. * * * Its terms cannot 
be changed or conditions varied, except by a written agreement, signed by the presi- 
dent or secretary. Therefore agents (which term includes superintendents and 
assistant superintendents) are not authorized and have no power to make, alter, or 
discharge contracts, waive forfeitures, * * *” 

There was no pleading by appellee of waiver or estoppel, even if either could 
have been invoked by her under the terms of this policy, but, as stated above, her 
suit was based squarely upon the written contract itself. The case was tried with 
a jury, and was submitted upon special issues, in answer to which the jury found 
that Virgil Robinson, the insured, was not in sound health at the time of the 
delivery of the policy to him, and second, that the company’s local agent, who took 
his application and delivered him the policy, knew that Robinson was not in sound 
health when the policy was delivered to him. 

It is appellant’s contention, in substance, that the jury’s answer to the first 
question settles this case against appellee, and that the finding of the jury to the 
second question is wholly immaterial, but that if material, it must be disregarded 
because there was no pleading and no evidence to support it. 

The facts show that Robinson made his application for the policy in question 
on February 6, 1922; that he stated in the application that he was in good health 
at that time, and had not suffered from any illness or disease during the three 
years next prior to that date, and he warranted his statements to be true. He 
further stated and agreed in his application for the policy that, unless he was in 
sound health when the policy was delivered to him, it should not become effective 
as a contract of insurance, “any agreement of any agent to the contrary notwith- 
standing.” the facts further show without dispute that Virgil Robinson, at the time 
he made the application and at the time the policy was issued and delivered to him, 
knew that he was not in sound health, and that his statements to the contrary 
were wholly untrue. The facts further show that appellant’s local agent, to whom 
the application was made and by whom the policy was delivered, did not know 
that Robinson was not in sound health at the time he made his application or at 
the time the policy was delivered to him. In fact, the record shows without 
dispute that the appellee, Robinson’s own sister, and his intimate friends did not 
know of his unsound health at the time he procured the policy of insurance. The 
disease from which Robinson was suffering at the time of the application and at 
the time of the delivery of the policy to him was that of perineal fistula, which is 
a serious disease of the bladder and private organs, and which itself was caused 
by a disease known as syphilis. The record shows without dispute that on February 
16, 1922, a physician had performed an operation on Robinson for the serious 
and loathsome disease from which he was then suffering. This will suffice as a 
statement of the facts for the disposition of this case. 

Now, appellant advances this proposition, which we sustain because, as we 
conceive, it is supported by the authorities of this state: 

“The application of Virgil Robinson and the policy of insurance dated and 
delivered to him on February 20, 1922, provide that no obligation is assumed by 
the company prior to the date thereof, nor unless the insured is alive and in sound 
health on that date, and the jury having found upon competent evidence that the 
insured was not in sound health on that date, the policy never became effective 
as a contract of insurance.” Wright v. Federal Life Ins. Co. (Tex. Com. App.) 
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248 S. W. 326; Federal Life Ins. Co. v. Wright (Tex. Civ. App.) re bw 
795; American ‘National Ins. Co. v. Anderson (Tex. Civ. App.) 179 S. W. 67; 
Judd v. Lubbock Mutual Aid Ass’n (Tex. Civ. App.) 269 S. W. 284. 

There is no reason for discussing this case at greater length. The judgment 
must be reversed and here rendered in favor of appellant, which has been our order 


TENNISON v. HOME BENEFIT ASS’N OF HILL COUNTY et al. (No. 165.) 
Court of Civil Appeals of Texas. Waco. March 19, 1925. Rehearing Denied 
April 30, 1925.) 

272 Southwestern Reporter, 280 
1. INSURANCE—DUTY OF ASSURED TO ACQUAINT HERSELF WITH 

BY-LAWS MADE PART OF CERTIFICATE. 

Where the constitution and by-laws of the Home Benefit Association, organized 
under provisions of Vernon’s Assn. Civ. St. Supp. 1922, art. 4859, were made part 
of insurance contract, it was duty of assured to acquaint herself with their pro- 
visions, and to know what was required of her to keep her certificate in good 
standing, and, in determining nature of contract between assured and association, 
court can look only to certificate, constitution, and by-laws. 

(For other cases, see Insurance, Dec. Dig. § 718.) 


2. INSURANCE—ASSESSMENT OF DEATH BENEFIT BY SECRETARY 

ea IN VIEW OF PROVISIONS OF CONSTITUTION AND 

In action by beneficiary on certificate of insurance issued by Home Benefit 
Association, organized under Vernon’s Ann. Civ. St. Supp. 1922, art. 4859, in 
which defendant alleged forfeiture of benefits for nonpayment of assessments, held, 
that plaintiff's contention that assessments were illegal because not levied by ‘board 
of directors was without merit, in view of provisions in constitution and by-laws, 
which were part of certificate, authorizing secretary to call an assessment after each 
death loss was approved, which, in effect, was the same as if board of directors 
had made assessment itself. 


(For other cases, see Insurance, Dec. Dig. § 733.) 


3. INSURANCE—CONTENTION THAT ASSOCIATION HAD SUFFICIENT 
FUNDS PAID BY ASSURED TO COVER DELINQUENT ASSESSMENT 
HELD WITHOUT MERIT. 

In action by beneficiary on certificate of insurance issued by Home Benefit Asso- 
ciation, organized under Vernon’s Ann. Civ. St. Supp. 1922, art. 4859, in which de- 
fendant alleged forfeiture of benefits for nonpayment of assessments, plaintiff’s 
contention that insurer had in its hands sufficient funds to cover delinquent assess- 
ments because of payment by assured of two annual dues held without merit, in 
view of provisions in constitution and by-laws, charging assured with notice that 
annual dues were no part of mortuary fund, and that such fund would be ex- 
hausted when next death claim was approved. 

(For other cases, see Insurance, Dec. Dig. § 734.) 

Appeal from District Court, Hill County; Horton B. Porter, Judge. 

Action by George Tennison, guardian of the estate of John G. Wade, against 
the Home Benefit Association of Hill County and another. Judgment for de- 
fendants, and plaintiff appeals. Affirmed. 

Frazier & Averitte, of Hillsboro, for appellant. 

Morrow & Stollenwerck and T. H. Jackson, all of Hillsboro, for appellees. 

STanrorD, J. The Home Benefit Association of Hill County, Tex., an un- 
incorporated local mutual aid association, on April 16, 1920, issued to Rosalie Wade 
a certificate of insurance in said order, as follows: 

“Class A 
“Policy No. 926. Age 21. 
“Series One. 
“Home Benefit Association of Hill County, Texas 
“Hillsboro, Texas, “April 16, 1920. 

“This certifies that Rosalie Wade in this day admitted a member of this asso- 
ciation, conditioned: 

“First. She agrees to pay assessments, levied by the directors, of $1 upon the 
death of each member and 10 cents for expenses, total $1.10 each member, within 
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10 days from call, and agrees further that failure to pay any assessment so levied, 
within 10 days from date of call, shall forfeit all claims as a member of this asso- 
ciation, and she agrees that the constitution and by-laws of this association shall 
be a part of this contract. 

“Second. She agrees to a stipulation that this certificate shall only bind the 
association to pay to John G. Wade (husband), the sum of one dollars for each 
member in good standing at the time of her death, and should two or more deaths 
occur between assessments, the beneficiary of each, in priority as fixed by date of 
death, shall be entitled to the amount collected on each succeeding assessment, one 
assessment for each death, said amount not to exceed $1,000, should she die in 
good standing in the association. 

“[Signed] Will I. Satterfield, President. 

“Attest: T. W. Mitchell, Secretary. 

“T accept this certificate, subject to conditions above set forth. 

“Annual dues, $1.00, payable November 15th of each year.” 

The assured, Rosalie Wade, died May 20, 1922. This suit was filed by John 
G. Wade, husband of Rosalie Wade, and beneficiary in said certificate, against the 
Home Benefit Association of Hill County and Will I. Satterfield, its president, 
for $1,000, the amount claimed to be due on said certificate. The said John G. 
Wade having been adjudged a non compos mentis, George Tennison was appointed 
guardian of his estate, and as such guardian was substituted as plaintiff in said 
cause. The trial court submitted the case to the jury on the following special 
issues : 

“(1) Did Rosalie Wade pay the defendant company assessment No. 41 levied 
by the secretary of said company? Answer ‘Yes’ or ‘No.’” To which the jury 
answered: “No.” 

“(2) Did the defendant company notify Rosalie Wade of assessment No. 42 
levied by the secretary of said company? Answer ‘Yes’ or ‘No.’” To which the 
jury answered: “Yes.” 

The trial court entered judgment for defendants, appellees herein. Other facts 
of the case will be stated in our consideration of the assignments of error. 

Opinion. 

By several assignments of error, appellant contends that assessments Nos. 41 
and 42-were not levied by the board of directors of appellee, the Home Mutual 
Benefit Association, and by reason thereof said assessments were illegal, and no 
forfeiture could occur by reason of their nonpayment. Home benefit associations, 
operating upon the assessment plan, are organized in this state under the provisions 
of article 4859, Vernon’s Annotated Civil Statutes, 1922 Supplement. Such organiza- 
tions are different from most fraternal organizations, in that they do not operate 
through the lodge system—a grand lodge and subordinate lodges—in fact, they 
have no lodges. Their plan of organization and operation is not complicated— 
intended to be understood by those not learned in the law. They have no salaried 
officers, unless it be the secretary, who must necessarily give a large part of his 
time to the promotion of the interests of a local organization. They are not or- 
ganized for profit, but for the sole benefit of their members. They are also what 
their name implies—home benefit associations. Each organization is local in its 
operation, and is prohibited by statute from being directly or indirectly connected, 
federated, or associated with any other such organization. Each local mutual aid 
association is subject only to its own constitution and by-laws, prepared and adopted 
by its own board of directors. It depends exclusively upon the prompt payment 
of the assessments to satisfy the certificate of deceased members, and only by the 
prompt payment of these assessments, at the time and in the manner provided by the 
by-laws and constitution, can it maintain its solvency and carry out the worthy pur- 
poses for which it was organized. The only way it has of enforcing payment of 
assessments is by providing in its contracts for forfeiture of benefits for nonpay- 
ment of assessments. 

[1] The constitution and by-laws of the association is made a part of the 
insurance contract, and it was the duty of the assured to acquaint herself with their 
provisions, and to know what was required of her to keep her certificate in good 
standing. So, in determining what the contract was between the assured and the 
association, we can look only to the certificate and the constitution and by-laws. 
Splawn v. Chew, 60 Tex. 534; Pledger v. Business Men’s Ass’n (Tex. Civ. App.) 
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198 S. W. 810; United Moderns v. Colligan, 34 Tex. Civ. App. 173, 77 S. W. 1032; 
Brotherhood of Railway Trainmen v. Cook (Tex. Civ. App.) 221 S. W. 1049; 
Sovereign Camp W. O. W. v. Nigh (Tex. Civ. App.) 223 S. W. 291. And the 
certificates and constitution and by-laws of different fraternal and local mutual aid 
associations differ to such an extent that reported cases are of but little aid. Hemphill 
av Protective Ass’n v. Richardson (Tex. Civ. App.) 264 S. W. 294; 29 Cyc. 


[2] What was the intention of the appellee association in this case, as indicated 
by the certificate and constitution and by-laws, with reference to levying and 
collecting assessments? This is the sole question to be considered in determining 
the matters raised by these assignments. The constitution provides: 

“The membership fee shall be $5 * * * to be used as follows: $1 shall be placed 
in the mortuary fund, 15 cents to be paid the medical director, and $3.85 to be paid 
to the secretary for expense of securing application.” 

And further: 

“No certificate of membership shall be issued until twenty-five applications have 
been received, together with a membership fee of $5 each,” applied as above in- 
dicated. “When a member dies, his beneficiary shall be paid $1 for each member 
in good standing, * * * and an assessment of $1 shall be made against each mem- 
ber * * * to provide a mortuary fund for the next death. Should any member 
fail to pay an assessment on or before ten days from date of call, he or she shall 
then cease to.be a member.” 

The by-laws provide: 

“On the death of any member who is in good standing, the beneficiary named 
in the certificate shall be paid the sum due on said certificate, provided the proper 
death ee are made, satisfactory to the president, secretary, and treasurer.” 

sO: 

“After the death of a member has been proved up, the secretary shall mail a 
notice to each member, requiring the payment of $1 * * * to be used in the payment 
of the next death loss.” 

Also: 

“The secretary, with the president, shall sign all certificates of membership and 
countersign all checks of the association. * * * The names and addresses of all 
members shall be kept by the secretary in his book, and it shall be his duty to 
notify each member * * * of all assessments when they are due. The meeting of 
the board of directors shall be held annually, on or before March Ist, at Hillsboro, 
Texas. The secretary shall make an annual report at the meeting of the board of 
directors on or before March lst. It shall show the number of members in the 
association, the amount of money received during the year and from what source 
received, the amount of money paid out during the year and for what it is paid, 
and the amount then on hand. This report shall bear the attestation of the 
treasurer as to the amount of money that has been handled.” 

It will be observed from the above provisions that the board of directors 
provided that the president, the secretary, and the treasurer shall pass on the 
sufficiency of proofs of death. It will be observed further, that the board of direc- 
tors, by the constitution and by-laws, have fixed the amount of the mortuary assess- 
ments at $1 each, and have also definitely determined that one such assessment shall 
be paid on the death of each member, provided the proofs of death of such member 
are duly approved by the president, secretary, and treasurer, and have definitely 
provided that said assessment shall become due as soon as said proofs are made, 
and that the secretary shall at once give notice to all members to pay said assessment 
of $1, in order to create a mortuary fund to pay the next death claim. It will thus 
be seen that the constitution and by-laws clearly provide that there shall be in the 
hands of the treasurer at all times one assessment of $1 per member to meet the 
next death claim, and to accomplish this purpose, as soon as a member dies and 
proper proofs of such death are made, satisfactory to the president, secretary, and 
treasurer, the secretary is directed to send notice to each member, requiring the 
payment of $1, to be used in payment of the next death loss, and the adoption of 
the constitution and by-laws being the act of the board of directors, it becomes 
apparent that said assessment, called by the secretary after each death loss is ap- 
proved, is an assessment levied by the board of directors. If the board of directors 
had adopted a resolution at their annual meeting, providing that each member of 
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the association should pay an assessment of $1 into the mortuary fund on the death 
of each member and the approval of the proofs of such death, and directed the 
secretary to send his notices to each member to collect said assessment, then there 
would be no room for contention that the assessments were not levied by the board 
of directors, and the fact that the board of directors so provided in the constitution 
and by-laws, instead of by resolution, is immaterial—the levying of such assessment 
is no less the action of the board of directors. 

It is wholly unnecessary for the board of directors to meet after each death of 
a member and go through the formality of assessing each member $1 for the benefit 
of the mortuary fund, and direct the secretary to send out notices to collect same, 
when they have already, by the provisions of the constitution and by-laws, made said 
assessment and so provided for its collection. The board of directors had the right, 
as they did, in the constitution and by-laws adopted by them, to levy assessments to 
mature in the future and to mature upon contingencies in said constitution and by- 
laws specified, and their acts in so doing were just as legal and just as much their 
acts as if they had been called together and made assessments after each death. 
Assessments Nos. 41 and 42 were duly and legally made by the board of directors. 
We overrule all of appellant’s assignments contending these assessments were not 
legally made. 

{3] Under other assignments, appellant contends that, as the assured paid one 
mortuary assessment in advance when she was admitted a member, and during the 
two years of her membership paid two annual dues of $1 each, and all assessments 
levied against her except Nos. 41 and 42, the insurer had in its hands a sufficient 
amount of funds paid in by the assured to cover these two assessments and it was the 
duty of the insurer to apply said funds to the payment of assessments Nos. 41 and 
42. As stated above, the assured was charged with notice of the provisions of her 
contract, as contained in her certificate of membership and the constitution and 
by-laws of the association. Having such knowledge, she knew at the time she was 
admitted a member, her certificate being No. 926, that each of the other members 
had paid into the mortuary fund $1, and that the treasurer then had in the mortuary 
fund $1 for each member so paid in, or a total of $925 being held in readiness to 
meet the next death claim of a member. The assured also knew that $1 of the 
$5 she paid when she was admitted was added to the mortuary fund in the hands 
of the treasurer, thus placing her on the same basis as all other members, and that 
this was only just and right to all other members. Assured also knew that the 
board of directors had, in the constitution and by-laws, provided that as soon as a 
death occurred and proofs of such death were furnished, satisfactory to the presi- 
dent, secretary and treasurer, that another mortuary assessment became due, and 
that it was the duty of the secretary to so notify her, and that it was her duty to 
pay it, in order to provide a mortuary fund to meet the next death claim; and she 
knew this was the plan on which the association was conducted. Assured was also 
chargeable with notice, for it is so stated in the constitution and by-laws, that death 
claims could be paid only out of the mortuary fund in the hands of the treasurer, 
and also that the annual dues of $1 were no part of the mortuary fund, and did not 
go into the hands of the treasurer, and that such dues could not legally be placed 
in the mortuary fund. 

When the assured received notice that assessment No. 41 was due, she knew 
a death claim had been approved, as provided by the constitution and by-laws, and 
knew when paid the money in the mortuary fund would be exhausted, and that it 
was necessary to pay assessment 41 in order to create a mortuary fund to meet the 
next death claim. Under the provisions of the constitution and by-laws, the assured 
had no right to ask the association to return to her the annual dues she had paid, 
or to place same to her credit in the mortuary fund, or elsewhere. We do not 
think the cases cited by appellant are applicable to the facts here presented. There 
is no ground for contention that the association was indebted to the assured in any 
sum whatever. Smith et ux. v. Covenant Mutual Benefit Ass’n, 16 Tex. Civ. App. 
503, 43 S. W. 819; Menard v. Society, 63 Conn. 172, 27 A. 1115; Cyc. vol. 29, p. 
98. By the express terms of the constitution and by-laws, there is an agreement to 
pay the dues as a member of the association, and, in addition thereto, to pay the 
assessments in order to pay death claims. We overrule appellant’s assignments 
presenting the questions here discussed. : 

We have carefully considered all of appellant’s assignments, and, finding no 
error, the judgment of the trial court is in all things affirmed. 
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FIRST TEXAS PRUDENTIAL INS. CO. v. SORLEY. (No. 192.) 
(Court of Civil Appeals of Texas. > ae April 2, 1925. Rehearing Denied May 
) 


7, 1925. 
272 Southwestern Reporter 346. 
2. INSURANCE—CONFLICTING EVIDENCE HELD TO SUSTAIN FIND- 

ING THAT INSURED PAID PREMIUM DUE IN CASH. 

In action on life insurance policy, in which judgment was rendered for plaintiff, 
considering only facts tending to support jury’s findings, conflicting evidence held 
to sustain jury’s findings that certain premium was paid by cash and that, at time 
insured executed a note to insurer, he was not indebted to insurer for premiums due. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


5. INSURANCE—BENEFICIARY HELD NOT TO HAVE WAIVED RIGHT 
TO QUESTION REGULARITY OF NOTE EXECUTED BY INSURED 
BY A CONDITIONAL OFFER TO INSURE, WHICH WAS DEFIN- 
ITELY REJECTED. 

In action on life insurance policy, in which plaintiff alleged that a note executed 
by insurer to insurer was without consideration to extent of a previously paid 
premium, held, that plaintiff did not waive right to assert such contention because 
of a conditional offer made by insured to insurer, where such conditional offer was 
definitely rejected by insurer. 


(For other cases, see Insurance, Dec. Dig. § 187[3].) 


6. INSURANCE—INSURED AND INSURER PRESUMED TO HAVE CON- 
TRACTED IN CONTEMPLATION OF STATUTE RELATING TO EX- 
TENDED TERM INSURANCE. 

Both insurer and insured are presumed to have known provisions of Rev. St. 
art. 4741, subd. 7, relating to extended term insurance, and are presumed to have 
contracted in contemplation thereof, and such statute is presumed by implication to 
be written into contract of insurance as though expressed therein. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

9. INSURANCE—INSURANCE CONTRACT CONSTRUED IN FAVOR OF 
INSURED AND AGAINST INSURER. 

Contracts of insurance must be construed liberally in favor of insured and 
strictly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146 [3].) 

10. INSURANCE—INSURED HELD ENTITLED TO PROPORTIONATE 
EXTENDED TERM OF INSURANCE FOR ADDITIONAL SIX 
MONTHS, WHERE PREMIUMS PAID QUARTERLY. 

Where life insurance policy contained table providing for extended term insur- 
ance on yearly basis, as provided in Rev. St. art. 4741, subd. 7, but policy expressly 
provided that premiums should be paid quarterly, held, that where insured paid 
quarterly premium for three full years, as required by policy, all his rights under 
policy were continued in force by each quarterly payment thereafter made, and 
hence insured was entitled to proportionate extended term insurance for additional 
six months for which he paid premiums beyond end of third policy year. 

(For other cases, see Insurance, Dec. Dig. § 367 [1].) 


Appeal from District Court, McLennan County; James. P. Alexander, Judge. 

Action by Mary L. Sorley against the First Texas Prudential Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Williams, Williams, McClellan & Lincoln, of Waco, for appellant. 

Taylor & Hale, of Waco, for appellee. 

GattacHer, C. J. Appellee, Mary L. Sorley, sued appellant, First Texas 
Prudential Insurance Company, to recover on a policy of life insurance in the 
sum of $1,000, issued by appellant on the life of her deceased husband, John A. 
Sorley, in which policy she was named as beneficiary, and to recover penalty and 
attorney’s fees as provided by statute. The policy sued on was issued December 
9, 1918. By the terms thereof premiums were payable quarterly. On February 
11, 1922, the quarterly premium due December 9, 1921, remained unpaid in whole 
or in part, and the policy, under the terms thereof, had lapsed. On that day the 
insured, John A. Sorley, desiring to have said policy renewed, in accordance with 
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the requirements thereof and the rules of the company, executed what is called 
a health certificate, in which he declared in specific terms that he was that day 
entirely free from all infirmities, injuries, sickness, and disease. He also on said 
day executed his promissory note, bearing said date and due December 9, 1923, 
payable to appellant, in the sum of $36.07. Said note recited that it was given 
for money loaned to the insured by the company and the said policy was assigned 
and delivered to the company to secure the payment of the same. There was no 
other recital concerning the consideration therefor, nor of any agreement con- 
cerning the application of the proceeds to the payment of premiums on said policy, 
either past due or to become due in the future. Said note further provided 
that, if any premium on said policy should not be paid when due, such note, at the 
option of the owner, should at once become due and payable. Other provisions 
of said note are not deemed material. The insured delivered said note, together 
with said health certificate and said policy, to an agent of appellant at Waco. 
There is no contention that the insured received any money in return for the 
execution and delivery of said note. While there is a controversy between the 
parties as to a part of the consideration for said note, there is no controversy that 
appellant did not credit the assured with payment of premiums to become due 
thereafter except to and including the quarter ending June 9, 1922, nor that another 
premium for the ensuing quarter became due and payable on said last-named date. 
Neither is there any controversy over the fact that such premium for said ensuing 
quarter was never paid and that the policy lapsed for nonpayment thereof and 
was never reinstated. Premiums had been paid on said policy for three full years 
prior to December 9, 1921. 

Said policy provided for certain options which insured might exercise in such 
cases. The insured did not exercise any of such options. The provisions of the 
policy in case none of such options were exercised were as follows: 

“Without any action on the part of the insured, this policy shall be extended 
as a policy of paid-up term insurance beginning at the due date of the unpaid 
premium and without loan or surrender values, the term and amount of which 
shall be fixed as follows: From the net value of the paid-up term insurance 
stated in column 2 of the table on the third page hereof shall be deducted all 
existing indebtedness to the company on the policy and'the balance of such net 
value, if any, shall be converted into paid-up term insurance. * * * 

“Policy years date from 9th day of December, 1918.” 

The third policy year was completed on December 9, 1921. The paid-up 
term insurance at the end of the third policy year, as stated in the table incor- 
porated therein and so referred to, was two years and three months. Said table 
contained no statement of either loan and cash values or extended insurance 
available on a default in the payment of premiums when such default resulted 
from a failure to pay a premium due in the middle of a policy year, as in this case. 

Appellant claimed that the consideration for said note was the payment, satisfac- 
tion, and surrender of a prior note which it claimed had been executed and 
delivered to it by the insured in payment of the quarterly premium due June 9, 
1921, in the sum of $11.60, the two quarterly premiums due December 9, 1921, and 
March 9, 1922, respectively, in the sum of $11.60 each, and the further sum of 
$1.27 as interest. Appellee claimed said note was without consideration in part, 
because, so she alleged, the premium of $11.60 due June 9, 1921, was paid in cash 
and not by note. She also claimed said note was without consideration in part on 
account of a partial payment made in cash on the premium due December 9, 1921. 
Such contention is immaterial to the disposition of this appeal, and will not be 
discussed. She also contended that the automatic extended term insurance to which 
the insured was entitled at the end of the third policy year under the provisions of said 
policy should be increased pro rata for the half year during which he had paid the 
premiums beyond the said third policy year. The insured, John A. Sorley, died on Jan- 
uary 4, 1923. It was shown by the testimony of an actuary that if the extended insur- 
ance available under the provisions of the policy was limited to the amount stated by 
the table as available at the end of the third policy year, without proportional exten- 
sion for the additional six months for which premiums were actually paid, and if ap- 
pellant was entitled to deduct the full amount of said note from the value of such ex- 
tended insurance, the remaining term of extended insurance expired before the death 
of the insured. It was also shown by such testimony that, if said note was without 
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consideration to the extent of the $11.60, the amount of the June, 1921, premium 
in dispute, and if appellant was not authorized to include said sum of $11.60 in 
the amount deducted on account of said note, the term of said extended insurance 
remaining after deducting for said note had not expired at the time of the death 
of the insured. It was also shown by said testimony that, if the insured was 
entitled to a pro rata extension of the term insurance stated in said table to be 
available at the end of the third policy year, for and on account of the additional 
half year for which he had paid premiums, such extended insurance had not 
expired at his death. Other facts will be stated in connection with the discussion 
of the several issues of law presented in this appeal. The case was submitted to a 
jury on special issues. Said issues, so far as material, together with the answers 
of the jury thereto, are as follows: 

“Special Issue No. 4. Was the premium of $11.60 which was due on June 
9, 1921, paid by cash or by note? Answer: Cash.” 

“Special Issue No. 5. At the time the insured, J. A. Sorley, executed the 
note for the sum of $36.07 on February 11, 1922, was he indebted to the insurance 
company in any amount for premiums due before January 9, 1922? Answer: No.” 

“Special Issue No. 8. What would be a reasonable attorney’s fee for the prosecu- 
tion and collection of this claim? Answer: $400.” 

Appellant’s Special Requested Issue. “Did plaintiff after the policy sued on 
herein became due, if it ever became due, make an actual demand, except by the 
filing of this suit, which was intended by plaintiff and understood by defendant as 
a specific demand to pay the amount due on the policy? Answer: Yes.” 

The court entered judgment in favor of appellee against appellant for $1,606, 
which includes interest on the amount found due on the policy to the date of trial, 
the statutory penalty, and attorney’s fees. The case is before us for review on appeal. 

Appellant contends that the answers of the jury to special issues 4 and 5 are 
without support in the evidence. Appellee testified that, while the insured some- 
times paid a quarterly premium at the Waco office of appellant, such payments 
were generally paid by her to the collector at her home, in exchange for a formal 
receipt therefor, countersigned by the agent of appellant company to whom such 
payment was made. Such receipts were introduced in evidence covering each 
quarterly premium, with a single immaterial exception, from the date of the policy 
to September 9, 1921, inclusive. The receipt for the quarterly premium due June 
9, 1921, as well as the receipts for the four quarterly premiums immediately pre- 
ceding the same, were all countersigned by W. D. Cooper, a local collecting agent 
of appellant. Said receipt of June 9, 1921, was the last receipt countersigned 
by said Cooper. The receipt for the quarterly premium due September, 1921, was 
countersigned by another and different collecting agent, and the receipt for the 
partial payment made on the premium due December 9th of that year was signed 
by still another agent. Appellee testified, in substance, that she paid a quarterly 
premium in cash to Mr. Cooper; that that particular premium was the last one 
paid to Mr. Cooper; that it was paid to him in hot weather, and that she remembered 
as an incident of making such payment that she gave him a drink of ice water; that 
she knows it was not the March payment of that year because she did not keep 
ice water that early in the season. She further testified that this was the last time 
she could recall having seen him. She stated on cross-examination, in substance, 
that she did not remember the year nor the month when this payment was made, 
but that she remembered making it because of the incident about the ice water, 
and because it was the last time she paid a premium to said agent and the last 
time she remembered seeing him. While all of said quarterly receipts were on 
yellow paper, it was shown that the two premium receipts issued and delivered for 
premiums due December 9, 1921, and March 9, 1922, which were admittedly paid 
by note, were on green paper and countersigned by some one at the home office 
of the company. Appellant’s witness Bailey was superintendent of its Waco office 
at that time. He testified in the case. He did not testify to any personal knowledge 
concerning the payment of the June premium, 1921, nor to any personal knowledge 
of or participation in the taking of a note in the sum of $11.60 therefor. He 
did not testify to transmitting said note to the home office of the company at 
Galveston. He stated in his testimony in a general way that the June premium, 
1921, was paid by such a note, and that he received such note from the home 
office in Galveston in return for the $36.07 note which he testified he had had 
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the insured execute, and which he testified to having forwarded to the home office 
of the company. Appellant’s secretary was examined as a witness and testified 
that the home office received said $11.60 note in lieu of the June premium, 1921. 
He did not testify who accepted said note from the insured, nor how the same 
reached the home office of the company. He also testified to having sent said 
note, together with the two quarterly premium receipts above referred to, to Mr. 
Bailey for delivery to the insured. 

[1, 2] The conflict between the evidence of appellee and the evidence of 
appellant’s witnesses on the issues under consideration was submitted to the 
jury by said special issues Nos. 4 and 5, and the jury solved such conflict 
against the contention of appellant. In passing upon the sufficiency of the 
evidence to sustain said findings of the jury, we must reject all evidence favorable 
to appellant and consider only the facts and circumstances which tend to support 
such findings. If the jury, under the evidence so considered, in an honest and 
impartial effort to arrive at the truth, might have reached the conclusions embodied 
in such findings, this court cannot set the same aside. Cartwright v. Canode, 106 
Tex. 502, 507, 171 S. W. 696; San Antonio Irrigation Co. v. Deutschmann, 102 
Tex. 201, 205, 105 S. W. 486, 114 S. W. 1174. We think, under the rule to be 
applied in determining the merits of appellant’s contention as prescribed by the 
peng cited, that said findings of the jury are not without support in the 
evidence. . 

[3] Appellant contends that the transaction in which the assured executed 
and delivered said $36.07 note secured a reinstatement of his lapsed policy and 
received receipts for certain premiums, constituted an accord and satisfaction, and 
that his action in the premises estops appellee from questioning the consideration 
for said note and from having any error in the amount thereof corrected before the 
same is charged against the automatic extended insurance provided for by the 
policy. No plea of accord and satisfaction is found in appellant’s answers. The 
insured was by the terms of his policy entitled to have the same reinstated on 
furnishing satisfactory evidence of insurability and paying all past-due premiums. 
When he complied with such conditions, he was entitled to reinstatement as a matter 
of contractual right. No issues calling for a finding of facts riecessary to establish 
accord and satisfaction were submitted or requested. The judgment in favor of 
appellee involves an implied finding by the court against such contention. Inasmuch 
as the burden was on appellant on such issues, such implied finding is conclusive, 
unless the evidence establishes the contrary with such certainty that reasonable 
minds cannot differ with reference thereto. Appellant’s contention of estoppel by 
— of a supposed accord and satisfaction is overruled. Revised Statutes, art. 
1985. 

[4] Appellant contends that, when insured executed and delivered the $36.07 
note, he waived any lack of consideration for the $11.60 note which its witnesses 
testified it held and surrendered in part consideration for said $36.07 note, and 
waived any right on his part or on the part of appellee as beneficiary in said 
policy to assert that said last-named note was to that extent without consideration. 
This contention is based on the theory that the insured knew at that time that the 
premium alleged to have been paid by said $11.60 note was actually paid in cash 
by his wife, and that he intended, notwithstanding such knowledge, to obligate him- 
self to pay said sum of $11.60 to appellant again when he paid said $36.07 note. 
There is no affirmative proof of such theory, and no such issue was requested 
to be submitted to the jury for determination. An adverse finding on such issue 
by the a will be presumed in support of the judgment rendered. Revised Statutes, 
art. 1985. 

[5] Appellant contends that the court erred in refusing to submit for a finding 
by the jury its specially requested issue as follows: 

“Do you find from all facts and circumstances in this case that insured, John 
A. Sorley, or plaintiff, Mary L. Sorley, or both of them, voluntarily and knowingly 
relinquished and waived any right they or either of them may have ever had to 
assert any vice or irregularity in the $36.07 note executed by John A. Sorley in 
favor of defendant about February 11, 1922?” 

Appellant gave the insured due notice of the maturity of the quarterly premium 
due June 9, 1922. Said premium not having been paid within the 30 days of 
grace allowed by law and by the terms of the policy contract, appellant notified 








640 Insurance Law Journal, Vol. 65. [Oct., 1925 


the insured that his policy had lapsed for nonpayment of premium, and requested 
him to sign health certificate and return the same, with remittance covering such 
premium. Said notice further advised him that, in the event he was unable to remit 
the entire premium, if he would remit a part of the same, appellant would arrange 
for him to pay the remainder later, and would give the matter of reinstating the 
, policy immediate attention. The said $36.07 note was by its terms due on December 
9, 1923. Appellant did not then nor at any other time notify the insured that it had 
exercised the option provided in said note, and had declared it due and charged it 
against the extended term insurance stipulated in the policy, thereby almost extin- 
guishing such extended insurance. On December 27, 1922, just a few days before 
the death of the insured, he, with the approval of appellee, wrote appellant the 
following letter: 

“Gentlemen: Policy No. 2103 on John A. Sorley, Waco, Texas, dated December 
9th, 1918, paid to March 9th, 1922. Receipted for in full. 

“Inasmuch as I have let this policy lapse for nonpayment of premiums, [ still 
have extended insurance for two years and one month, by payment of one note 
held by you, secured by a lien on this policy. 


“T am inclosing two checks for $40.00, one for $37.50 and one for $2.50 to 
cover principal and interest on above note to date of receipt of same. 

“You will please cancel note and return to me, together with above policy and 
balance over, in inclosed checks. 

“Also acknowledgment of extended insurance on policy. 

“Yours very truly, John A. Sorley.” 

He inclosed therewith the checks referred to therein. Appellee, on January 
5th, replied to said letter as follows: 

“Dear Sir: Your policy having lapsed for nonpayment of premium due, we 
are compelled to hold your recent remittance of $40.00 in suspense pending a proper 
reinstatement of your policy. We are inclosing an application blank for this 
purpose, which we will ask that you complete in detail, date and sign the same, 
having your signature witnessed by some disinterested person and return to us, 
when we will take pleasure in giving the matter our further attention.” 

On January 16, 1923, appellant, having learned of the death of the insured, 
returned said checks to the appellee, declared the policy null and void, and declined 
to send blanks for proof of death. The act of the insured in writing said letter and 
tendering said checks is the basis of appellant’s contention that an issue of waiver 
was raised by the evidence and that such issue should have been submitted to the 
jury, as requested by it. The tender of said checks in payment of said note was 
clearly upon implied condition. If appellant had accepted the same and returned 
said note, it would have been estopped to deny that insured was entitled to extended 
term insurance after default in the payment of the June, 1922, premium for the 
length of time provided in said policy, as claimed by the insured in said letter. 
Appellant did not accept the payment so tendered. On the contrary, it held the 
same in abeyance, and finally, after the death of the insured, rejected the same. 
Our Supreme Court in Equitable Life Assurance Society v. Ellis, 105 Tex. 526, 
539, 147 S. W. 1152, 152 S. W. 625, held that the implied waiver arising from a 
conditional offer was operative for a reasonable time thereafter. Of course, where 
such offer is not acted upon within a reasonable time, or where it is definitely re- 
jected, as in this case, it would be inequitable and unjust to hold the party making 
such conditional offer to have conclusively waived his right and yet to deny him 
the benefit which he anticipated as a return for such offer. 

Appellee claims she is entitled to an affrmance of the judgment of the trial 
court in this case on the undisputed evidence. The basis of this contention is that, 
having paid all premiums on said policy for six months beyond the end of the third 
policy year, insured was entitled, not only to the term insurance promised in case 
of default in payment of premiums at the close of said third policy year, but to a 
proportionate extension of the same to cover the value of the increased reserve 
resulting from such additional payments. The facts are undisputed, and the issue 
is one of interpretation of the policy contract in the light of tne statute of this 
state governing the mater of extended term insurance when policies lapse for non- 
payment of premiums. Said statute, so far as applicable to this issue, is as follows: 

“Art. 4741. No policy of life insurance shall be issued or delivered in this 
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state, or be issued by a life insurance company organized under the laws of this 
state, unless the same shall contain provisions substantially as follows: * * * 

“7. A provision which, in event of default in premium payments, after pre- 
miums shall have been paid for three full years, shall secure to the owner of the 
policy a stipulated form of insurance, the net value of which shall be at least equal 
to the reserve at the date of default on the policy, and on any dividend additions 
thereto, specifying the mortality table and rate of interest adopted for computing 
such reserves, less a sum not more than two and one-half per cent. of the amount 
insured by the policy and of any existing dividend additions thereto, and less any 
existing indebtedness to the company on the policy. * * *’ (Italics ours.) 

[6, 7] Both appellant and the insured are presumed to have known said pro- 
visions of the statute, and they are presumed to have contracted in contemplation 
thereof, and such statute is presumed by implication to be written into the contract 
of insurance in this case, and to be as such a part thereof as though expressed 
therein. The policy contract must be construed in the light of said statute. Trinity 
Portland Cement Co. v. Lion Bonding & Surety Co. (Tex. Com. App.) 229 S. W. 
483, 484, and authorities there cited. It is a matter of common knowledge that 
premiums on life insurance policies are ordinarily paid annually, or on an annual 
basis. The table inserted in the policy in this case by appellant is therefore applica- 
ble in cases where premiums are paid annually, because default in such cases 
necessarily occurs, if at all, at the end of some particular policy year. The pre- 
miums upon the policy under consideration in this case, however, are not payable 
annually nor on an annual basis. Such policy expressly provides that premiums 
shall be paid quarterly. Default in the payment of the premium and the: resulting 
lapse of the policy must therefore be contemplated as likely to occur at the begin- 
ning of any quarter of the policy year. Such policy does not in terms provide that, 
if default is made after a part but not all of the quarterly premiums for any 
particular policy year have been paid, the extended insurance allowed shall be limited 
to the term or length of time declared by the said table to be available at the end 
of the preceding policy year. If such conclusion is reached, it must be by inference 
from the fact that the loan and cash values and the terms of extended insurance 
shown by said table are calculated and recited only on an annual basis. Such table 
is therefore not strictly applicable to this particular policy, because the insured had 
a contractual right to pay premiums quarterly and on a quarterly basis. Having paid 
his quarterly premiums for three full years as required by the terms of the policy, 
all of his rights under the policy were continued in force by each quarterly payment 
thereafter made, or fixed and determined by his failure to make any such quarterly 
payment. The requirements of the statute with reference to the term of extended 
insurance are based on “the reserve at the date of default on the policy.” There 
is appended to the table under discussion as a part thereof the following provision: 

“Loan and cash values available after the twentieth year will be the full legal 
reserve of this policy at the date of default, less all existing indebtedness to the 
company hereon. The amount of any such value will be stated upon application to 
the home office of the company.” (Italics ours.) 

It will be noted that this stipulation applies as of the date of default, and not 
as at the end of the preceding policy year, and that the same is at least, in some 
measure, a recognition of the requirement of the statute. It is true that appellant in 
the preparation of said table made some concessions in the matter of the arbitrary 
deduction from the reserve of “a sum not more than two and one-half per cent. 
of the amount insured by the policy,” as authorized by said statute, which sum 
appellant’s expert witness terms a S‘surrender charge.” It is also true that the term 
of extended insurance promised at the end of the third policy year is, by reason of 
such concession, sufficient to comply with the terms of the law as applied to a 
default in the third or middle premium of the policy year of this policy. It is, how- 
ever, also true that the term of extended insurance so promised is not sufficient, 
according to the testimony of said witness, to meet the requirement of the law, if 
default had occurred in the payment of the fourth or last quarterly premium of the 
current policy year of this particular policy. In other words, according to the 
construction contended for by appellant, the policy here under consideration com- 
plies with the terms of the law, default having occurred in the payment of the third 
quarterly premium, but, according to such construction, it would be contrary to 
express requirement of the law as to the term of extended insurance allowed, if the 
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default had occurred in the payment of the fourth quarterly premium instead of the 
third. If this policy is construed according to the contention of appellee, it will be 
found to comply with both the spirit and the letter of the law, regardless of whether 
default was made in the payment of the first, second, third, or fourth quarterly 
premium. 

[8-10] When the proper construction of a contract is in doubt, the court will 
adopt that construction which makes the same conform to the requirements of the 
law, rather than a construction which will impute to the parties an intent to dis- 
regard or violate the law. 6 R. C. L. p. 839, § 229. It is a familiar rule that con- 
tracts of insurance must be construed liberally in favor of the insured and strictly 
against the insurer. 14 Tex. & S. W. Dig. title, Insurance, § 146. We think the 
policy in this case should be construed to entitle the insured to proportionate ex- 
tended term insurance for the additional sixmonths for which he paid premiums 
beyond the end of the third policy year. According to the undisputed evidence, if 
such propertionate extension is allowed, the policy was in force for the full amount 
thereof at the time of his death. We have found only one reported case involving 
the issue here under discussion. It is the case of Clark v. New York Life Ins. Co.,, 
by the Supreme Court of South Carolina, and reported in 101 S. C. 258, 85 S. E. 
594. The policy in that case originally required premiums to be paid annually. 
Subsequently, an agreement was entered into between the insured and the company 
providing that premiums should be payable in equal quarterly installments of $12.31 
each on the 14th day of January, April, July, and October, instead of annually on 
January 14th, as provided in said policy. It was also provided in said agreement that 
all the conditions of said policy as to the payment and nonpayment of any premium 
should apply to any installment payable under such agreement. The table in that 
case provided for extended insurance on a yearly basis, as does the table in the case 
before us. Quarterly premiums under said agreement were made by the insured 
for the first and second quarters, but default was made in the payment of the 
premium for the third quarter. It does not appear that any statute or statutory 
policy was involved in that case. The court construed the agreement for quarterly 
payment of premiums in connection with the policy so as to sustain the contention 
that the insured was entitled to extended insurance, not only for the amount promised 
in the table, but also proportionately for the additional six months for which he 
had paid premiums beyond the end of the preceding policy year. 

Appellant asserts that the contention just discussed concerning the construction 
of the policy contract was not pleaded by appellee, and that for such reason she is 
not entitled to have the same considered nor entitled to the henefit of such construc- 
tion. We have carefully examined the pleadings in this case in the light of ap- 
pellant’s contention. Considering the pleadings of both parties together, as we are 
required to do in passing upon the question, we find that the entire policy, with all 
of its provisions, was pleaded, and that all the facts in the case were also pleaded. 
Appellee distinctly averred in her supplemental petition that the policy sued on was 
in full force and effect as extended term insurance at the date of the death of the 
insured. Of course, it was not necessary to plead the law. The construction of the 
policy therefore becomes merely a matter of law to be determined by the court on 
the undisputed facts of the case. We think the pleadings in the case are sufficient 
to support such construction. 

A number of other interesting points are presented for consideration by ap- 
pellant in its brief. They have all been examined, and, so far as they are pertinent 
to the disposition of this case, they are overruled. 

The judgment of the trial court is affirmed. 


SMITH v. SOUTH SLAVONIC CATHOLIC UNION. (No. 5234.) 
(Supreme Court of Appeals of West Virginia. May 26, 1925.) 
128 Southeastern Reporter 306. 
(Syllabus by the Court.) 

INSURANCE—MEMBER OF FRATERNAL BENEFIT SOCIETY SUS- 
PENDED FOR VIOLATION OF REASONABLE BY-LAW MUST PUR- 
SUE REMEDY PROVIDED BY SOCIETY FOR REVIEW OF SUSPEN- 
SION, IF SUCH REMEDY IS REASONABLE AND ADEQUATE, BE- 
FORE RESORT TO COURTS. 

A member of a fraternal benefit society organized and operated on the lodge 
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system for the purpose, inter alia, of providing sick, accident, and mortuary benefits 
from a fund derived from dues and assessments, upon regular suspension and later 
expulsion for violation of a reasonable by-law regularly adopted for government 
of the members, must pursue and exhaust the remedy provided by the society for 
review of suspension of members, if such remedy be reasonable and adequate, before 
he can resort to the courts for redress. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 

Error to Circuit Court, Tucker County. 

Action by Peter Smith against the South Slavonic Catholic Union. Judgment for 
defendant, and plaintiff brings error. Affirmed. 

D. E. Cuppett, of Thomas, and Chas. D. Smith, of Parsons, for plaintiff in 
error. 

J. W. Harman and Wm. M. Harman, both of Parsons, for defendant in error. 

Livety, P. Defendant is a fraternal benefit society incorporated and organized 
for the purpose of promoting the welfare of its members, render aid to them when 
sick or injured, and to pay to the heirs of a deceased member a mortuary benefit. 
Plaintiff, who had been a member in good standing since 1909, was suspended and 
expelled in the year 1922, and it is of this expulsion that he complains in this suit, 
alleging damages because his policy contract of life insurance for $1,000 was thereby 
cancelled, and, being of advanced age, he cannot now obtain life insurance of like 
kind and value. Defendant operates under the “lodge” system, and plaintiff was a 
member of the local lodge at Thomas in Tucker county. At the conclusion of 
plaintiff’s evidence defendant moved to exclude the evidence from the jury and 
direct a verdict for defendant, which was accordingly done, a verdict returned, and 
judgment of nil capiat entered. Plaintiff prosecutes error. 

Plaintiff says that he was suspended and expelled without lawful reason, auto- 
matically cancelling his policy of insurance and preventing him from participating 
in sick, accident, and funeral benefits; that he sought relief within the governing 
body of the union, but without avail. 

Plaintiff made written application for membership, and was accepted in 1909, 
and the insurance policy issued to him in that year. By his application he agreed 
to be bound by all of the by-laws “which are now in effect or may become effective 
in due course of time.” The certificate of membership, which is the contract for 
sick, disability and mortuary benefits, also provides, among other things, that the 
constitution and by-laws of the union and its local at the time of the admission to 
membership, and all amendments, additions, or alterations that may be made thereto 
at any time during the continuance of this certificate or prior to his death, are 
declared to be a part thereof. 

In 1916 the union amended its by-laws by providing: 

“Members engaged as strike breakers during an organized strike sanctioned by 
the labor organization, or who are engaged as guards, are exposed to extraordinary 
hazards and in consequence thereof must be suspended from the sick and accident 
features of the union for a period of three months. If at the expiration of this 
period they shall continue in the same occupation they must be immediately dropped 
from the rolls of the subordinate society and Union.” 

It was by virtue of this amendment that plaintiff was suspended and later 
expelled in 1922. Plaintiff says the amendment was unreasonable, and was not 
binding upon him, and did not affect his rights under his certificate of membership 
issued in 1909, when no such by-law was in existence. He says he was not a strike 
breaker but went back to work as a miner in the mine at which a strike had been 
called, in the same occupation which he had followed for many years, and therefore 
could not be termed a “strike breaker,” even if the amended by-law bound him to 
its observance. On June 11, 1922, the local lodge at Thomas in regular meeting 
suspended plaintiff because he was performing work of a so-called strike breaker; 
and on September 10, 1922, in regular meeting it expelled defendant for continuing 
to work as a strike breaker after his suspension. It appears that plaintiff was 
present at both meetings and resisted suspension and expulsion. At the meeting of 
September 10, 1922, one-third of those present voted against expulsion. 

Article 26 of the Constitution and by-laws provided a method by which the 
action of the local lodge be reviewed by any member who had been suspended or 
expelled, or who had a complaint to make for an injustice conceived to be done to 
him. The procedure is by written complaint filed with the local lodge and which 
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a tribunal of that lodge shall hear and determine. Right of appeal is given to the 
supreme judiciary committee, and from its decision to the supreme executive board, 
thence to the convention, where grievances can be filed and heard. The tribunal 
of the local lodge is termed the court of first resort; the other tribunals named as 
courts of second, third, and last resort, respectively. Plaintiff did not pursue this 
remedy. After his expulsion he sent $3.50 for assessment direct to the home office 
of the union at Ely, Minn. This was returned to him on October 3, 1922, with the 
information that assessments from individual members could not be paid direct; 
that report from the local lodge showed that he had been expelled; and that, if he 
felt that an injustice had been done, he had the right to proceed to have it remedied 
— in section 2 of article 26 of the by-laws (the method of appeal referred 
to). 

As above stated, plaintiff contends that the amended by-law under which he 
was expelled was void and unenforceable as being unreasonable and against public 
policy, and therefore being wrongfully expelled, he did not have to pursue his 
remedy by the method prescribed for review and reversal. 

We cannot say that the amendment was void, unreasonable, and unenforceable 
as against public policy. It was within the power of the fraternal organization to de- 
clare what occupations were deemed by it to be hazardous, and whether its members 
should be suspended or expelled by reason of engaging therein. Whether plaintiff 
was or was not a strike breaker within the meaning and intent of the term as 
used in the by-law, in light of the conditions and circumstances under which he 
resumed labor in the mines, was a question for primary decision by the local lodge 
subject to review, and reversal or affirmance in the manner set out and which plain- 
tiff agreed to follow when he became a member. Ordinarily the decisions hold that 
recourse cannot be had to the courts when the by-laws of the association un- 
equivocally provide a remedy to which the parties have agreed for the grievance 
complained of, and which has not been pursued and exhausted. Brown v. Supreme 
Court I. O. F., 176 N. Y. 132, 68 N. E. 145; Harris v. Wilson, 86 Mo. App. 406; 
Lillie v. Brotherhood, 114 Iowa, 252, 86 N. W. 279; Eighmy v. Bro. of Ry. Trainmen, 
113 Iowa, 681, 83 N. W. 1051; Mullen v. Order of Foresters, 70 N. H. 327, 47 A. 
257; Robinson v. Brotherhood R. R. Trainmen, 80 W. Va. 567, 92 S. E. 730, L. R. A. 
1917E, 995. In the Robinson Case this court held that: 

“Fraternal benefit societies may establish and enforce reasonable rules and regu- 
lations for their government and for the settlement of internal disputes as to 
property rights, and members must submit to and comply with such regulations, and 
pe wa their remedies within the order, before resorting to the civil courts for 
redress.” 

Robinson had sued for personal ey received, and the beneficiary board of 
his order, created by the by-laws to which he had assented when he became a mem- 
ber, had passed upon his claim and had disallowed it. While no appeal was ex- 
pressly provided for from the action of the board, all rejected claims were referred 
to the board of insurance for its decision, as it should deem just and proper. The 
court held that the decision of the board that Robinson had no legal claim was a 
conclusive defense. There was no charge of oppressive or arbitrary action on the 
part of the beneficiary board in passing upon the claim. Generally the courts will 
not inquire into the merits of an expulsion, and especially where the by-laws provide 
adequate remedy for review when expulsion occurs. Bacon on Life & Accident 
Insurance (4th Ed.) § 132; Wilcox v. Royal Arcanum, 210 N. Y. 370, 104 N. E. 
624, 52 L. R. A. (N. S.) 806; Myers v. Fritchman, 6 Pa. Super. Ct. 580. Where a 
by-law of a beneficial society providing for appeal from an expulsion for obstacles 
which are so great as to almost amount to a denial of justice, or where it is clear 
that relief would be futile on an appeal, action at law will not be denied. _Brown v. 
Supreme Court I. O. F., 176 N. Y. 132, 68 N. E. 145. But the decisions quite gener- 
ally are to the effect that recourse cannot be had to the courts when the laws of 
the society or order unequivocally provide a remedy to which the parties have 
agreed for the grievance complained of, when that remedy has not been pursued and. 
exhausted. Oliver v. Hopkins, 144 Mass. 175, 10 N. E. 776; Jeane v. Grand Lodge, 
86 Me. 434, 30 A. 70; Levy v. Order, etc., 67 N. H. 593, 38 A. 18; Ocean Castle 
v. Smith, 58 N. J. Law, 545, 33 A. 849; Ryan v. Cudahy, 157 Ill. 108, 41 N. E. 760, 
49 L. R. A. 353, and note, 48 Am. St. Rep. 305; and Kumle v. Grand Lodge, 110 
Cal. 204, 42 P. 634. 
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Plaintiff’s complaint is not based on the method by which he was suspended and 
later expelled. He was present at each meeting. No question of notice is raised. 
His defense was that he was not a strike breaker; and he now asserts that he was not 
bound by the amended by-law as unreasonable and against public policy. The amend- 
ment was not unreasonable. He was presumed to have had notice of the amendment. 
Bixler v. Modern Woodmen, 112 Va. 678, 72 S. E. 704, 38 L. R. A. (N. S.) 571. 
But when he was suspended for violation of the by-law at the meeting of the local 
lodge in June, 1922, he had notice of it, for he was present. He could have then 
prevented expulsion by obeying it. 

We do not decide the contention made that he was or was not a strike breaker 
within the meaning of the term as used in the by-law. Upon that point he had 
right of redress by appeal and, until that remedy is pursued (and which he agreed 
to pursue when he joined the union), he should not be allowed to maintain his suit 
at law for damages. 

The judgment of the lower court is affirmed. 

Affirmed. 
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FIRE 


DAMICO y. FIREMAN’S FUND INS. CO. 
(Circuit Court of aes voy Circuit. May 4, 1925.) 


5 Federal Reporter (2d.) 318. 

1. INSURANCE—EXCESSIVE VALUATION OF PROPERTY DESTROYED 
WILL NOT DEFEAT RECOVERY UNLESS KNOWINGLY, INTEN- 
TIONALLY, AND FRAUDULENTLY MADE. 

Excessive valuation of property destroyed in proof of loss will not prevent 
recovery, unless such valuation was knowingly and intentionally made with fraudu- 
lent purpose. 

(For other cases, see Insurance, Dec. Dig. § 552.) 


In error to the District Court of the United States for the Eastern District of 
Missouri; Charles B. Davis, Judge. 

Action by Sam Damico against the Fireman’s Fund Insurance Company. 
Judgment for defendant, and plaintiff brings error. Affirmed. 

Charles M. Hay, of St. Louis, Mo. (Charles A. Lich and F. M. Curlee, both of 
St. Louis, Mo., on the brief), for plaintiff in error. 

Walter H. Saunders, of St. Louis, Mo. (John S. Leahy and Lambert E. 
Walther, both of St. Louis, Mo., on the brief), for defendant in error. 

Before Sanborn and Lewis, Circuit Judges, and Pollock, District Judge. 


Lewis, Circuit Judge. Damico sued defendant in error on a policy of insurance 
against fire, covering his stock of groceries, confections, soda fountain and supplies, 
furnishings and fixtures therewith, situate in a one-story building at 280-282 
De Baliviere Street, St. Louis; and there was verdict and judgment for defendant. 

The policy provided that in event of fire the insured should render to the insurer 
a statement signed and sworn to by him, stating among other things, the value of the 
property and the amount of loss, and that the entire policy should be void “in case 
of any fraud or false swearing by the insured touching any matter relating to this 
insurance or the subject thereof, whether before or after a loss.” The answer set 
up two special defenses—that the fire which damaged and consumed in part the 
property was of incendiary origin attributable to Damico; and that in his written 
verified proof of loss he knowingly and intentionally grossly overvalued the property 
with the intent of defrauding the insurer. There was substantial evidence in 
support of each defense and both were submitted to the jury. No exceptions were 
saved to the court’s instructions, and the one point relied on for reversal is a state- 
ment of the court made in connection with its instruction on the burden of proof: 

‘“* * * That if you find from the evidence that the claim made by the plaintiff 
in his proofs of loss was clearly excessive, then this is a material statement under 
the terms of the policy and plaintiff cannot recover.” 

[1] It is contended, and the soundness of the contention is not challenged by 
counsel for defendant in error, that excessive valuation in the verified proof of loss 
will not prevent recovery unless that valuation was knowingly and intentionally made 
with fraudulent purpose. Insurance Co. v. Weide, 14 Wall. 375, 382, 20 L. Ed. 894; 
Columbian Ins. Co. v. Modern Laundry (C. C. A.) 277 F. 355, 20 A. L. R. 1159, 
1164; Spring Garden Ins. Co. v. Amusement Syndicate Co., 178 F 519, 102 C. C 
A. 29. 


[2] Rule 11 of this court makes provision for assignment of errors and the 
steps required to preserve them and present them here. The error now complained 
of and relied on was not assigned, and the plaintiff in error wholly failed to comply 
with that rule; but we are asked to exercise our option, reserved by the rule, and 
notice the error though not assigned. We are not persuaded that we should do so. 
The trial court, in submitting defendant’s special defense based on its claim that 
the verified proof of loss was fraudulently made, instructed the jury that before 
they could find for defendant on that issue they must believe from the evidence that 
the actual loss and damage occasioned to plaintiff by the fire was materially less 
than stated in the verified proof, and that plaintiff made the statement therein will- 
fully and falsely for the purpose of deceiving or defrauding the defendant. This 
instruction was in substance repeated three times thereafter; and the jury was 
further instructed that the burden of proof was on the defendant to establish by a 
preponderance of evidence the two special defenses. We are, therefore, not con- 
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vinced, as we should be when the rule of court is not complied with, that the jury 
was undoubtedly misled by the error complained of, to the great prejudice of plain- 
tiff below. Another reason of like character which induces us not to exercise the 
option reserved by the rule is the fact that the verdict may have been based entirely 
on the defense that the fire was of incendiary origin for which the plaintiff was 
responsible. Observance of the rule is in furtherance of public interest as well as 
that of the litigants. We do not doubt that the trial court would have corrected the 
error at the time it was made, if counsel had called it to the court’s notice. The 
correct principle had been stated more than once to the jury when it was being 
instructed on that special defense. No objection and exception were made and 
reserved at the time which called the court’s attention to the point. It now comes 
as an afterthought or else, considering the entire charge, it was not then believed 
to be misleading and prejudicial. 

[3] It is also urged upon us that because the Act of February 26, 1919 (40 
Stat. 1181), amending section 269 of the Judicial Code (Comp. St. Ann. Supp. 1919, 
§ 1246), provides that “the court shall give judgment after an examination of the 
entire record before the court, without regard to technical errors, defects, or excep- 
tions which do not affect the substantial rights of the parties,” that we are required 
to take notice of the error, though not assigned, and reverse the trial court. That 
question was carefully considered by this court in Feinberg v. United States, 2 F. 
(2d) 955, and we held that it was not the intention of the amendment to require a 
review of errors not assigned as though they had been assigned, that the appellate 
court would not review claimed errors when there was a failure to properly save 
them in the record; and we expressed the conclusion that that was the view of the 
Supreme Court, because it has held since the amendment that a proper objection or 
exception to instructions given or refused is essential to procure a review by the 
appellate court. 

The judgment is affirmed. 


SCHEUER et al. v. ST. PAUL FIRE & MARINE INS. CO. 


(Circuit Court of Appeals, Fifth Circuit. April 1, 1925.) 
No. 4495. 

5 Federal Reporter (2d) 495. 
INSURANCE—EVIDENCE REQUIRING FINDING THAT INSURED WAS 
NOT SOLE AND UNCONDITIONAL OWNER HELD TO WARRANT 

DIRECTED VERDICT FOR DEFENDANTS. - 
Evidence requiring finding that insured held title to insured property only as 
trustee, and that another was beneficial owner, subject to certain claims, held to 
warrant directed verdict for defendants, in action on policy providing that entire 


policy should be void if interest of insured was other than unconditional and sole 
ownership. 


(For other cases, see Insurance, Dec. Dig. § 668[5].) 

In error to the District Court of the United States for the Northern District of 
Florida; William B. Sheppard, Judge. 

Action by M. Scheuer and C. W. Cobb, trustees, and others, against the St. 
Paul Fire & Marine Insurance Company. Judgment for defendant,. and plaintiffs 
bring error. Affirmed. 

S. Pasco, Jr., of Pensacola, Fla. W. W. Clark, of Milton, Fla., and W. H. 
Watson, of Pensacola, Fla. (Watson & Pasco, of Pensacola, Fla., on the brief), for 
— in error. 

D. Yonge, of Pensacola, Fla., and Daniel MacDougald, of Atlanta, Ga. 
(R. A. siletieaches of Milton, Fla., on the brief), for defendant in error. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Wa tker, Circuit Judge. This case was here on a former writ of error from a 
judgment in favor of the plaintiffs. St. Paul Fire & Marine Ins. Co. v. Scheuer, 

F. 257. In the last trial, as in the former one, a principal defense relied on 
was based upon the provision of the policy sued on that “this entire policy, unless 
otherwise provided by agreement indorsed hereon or added hereto, shall be void 
* * * if the interest of the insured be other than unconditional and sole owner- 
ship.” In the last trial judgment was rendered in favor of the defendant, pursuant 
to a verdict which the court directed. 
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The insured, as trustees, held the legal title to the stock of goods mentioned 
in the policy. The opinion rendered when the case was here before described a 
declaration of trust, which was executed by the insured. The evidence showed that 
the creditors named in that instrument were to have no beneficial interest in the 
property, estimated to be worth $70,000, after their debts, which aggregated $22,000, 
were paid. The evidence also showed that, after those debts were paid, the extent 
of the rights in or to the property of the two trustees was to charge against it 
the amount, $5,000, received by them from Mrs. H. S. Bates, to be used in buying 
the property, with interest thereon, and the amount of expenses, including their 
compensation for their services as trustees. The evidences as to the circumstances 
under which the insured acquired and held the legal title convincingly points to the 
conclusion that, at the time the policy was issued and thereafter, H. S. Bates was 
the beneficial owner of the property, subject only to charges against it for the 
amounts furnished to buy it, with interest thereon, and the amount of the expenses, 
including the compensation of the trustees. Substantial support for a different find- 
ing was not furnished by testimony in the last trial as to the absence of any express 
agreement as to who was to be entitled to the property after the satisfaction of all 
the demands to which it was subject to be applied by the trustees. 

The two trustees and H. S. Bates were witnesses in the last trial. In material 
respects the last given testimony of the trustees was not consistent with their testi- 
mony given in depositions previously taken. But testimony on the last trial shows 
that from the time they acquired the legal title the understanding between them was 
that H. S. Bates, who was in possession of the property, was to have it as his own 
upon the payment of the above-mentioned charges against it. No evidence adduced 
had any tendency to prove that from the time the trustees bought the property any 
one other than H. S. Bates claimed to be entitled to what might be left of it after 
satisfying the charges mentioned. In view of that fact, and of the fact that the 
trustees, without getting the consent of any one else, did transfer to H. S. Bates 
whatever title they had, assertions by the trustees and Bates that at the time the 
policy was issued it had not been agreed between the trustees and Bates that the 
latter was to get the property after the charges against it were satisfied, do not keep 
the evidence as a whole from being such as to require a finding that the interest of 
the insured was other than sole and unconditional ownership. The state of the evi- 
dence being such as not to warrant a verdict for the plaintiffs, it was not error to 
direct a verdict for the defendant. Barrett v. Virginian Railway Co., 250 U. S. 
473, 39 S. Ct. 540, 63 L. Ed. 1092. 

The judgment is affirmed. 


WOODALL v. HARTFORD FIRE INS. CO. (No. 16156.) 
(Court of Appeals of Georgia, Division No. 1. April 15, 1925. Rehearing Denied 
May 14, 1925.) 
128 Southeastern Reporter 69. 

1. INSURANCE—ACTION AFTER LAPSE OF 12-MONTH PERIOD 
BARRED, ALTHOUGH SUIT WAS RENEWAL OF PREVIOUS 
TIMELY ACTION, AND BEGUN WITHIN 6 MONTHS AFTER NON- 
SUIT THEREON. 

Where fire insurance policy provided that no action thereon was sustainable 
against insurer unless commenced within 12 months next after loss, action after 
lapse of that period is barred, although petition showed suit was renewal of previous 
action commenced within time limit, and was brought within 6 months after first 
one was nonsuited. 

(For other cases, see Insurance, Dec. Dig. § 622[5].) 


2. INSURANCE—PETITION, NOT BEGUN WITHIN 12-MONTH PERIOD 
PROVIDED IN POLICY, DISMISSED ON GENERAL DEMURRER. 
Where fire insurance policy stipulated that no action thereon was sustainable 

against insurer unless commenced within 12 months next after loss, petition brought 

after lapse of that period should have been dismissed on general demurrer, although 
showing that suit was renewal of previous timely action, and begun within 6 months 
after first one was nonsuited. 


(For other cases, see Insurance, Dec. Dig. § 642.) 
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Error from ro Court, Lamar County; G. Ogden Persons, Judge. 

Action by J. W. Woodall, Jr., against the Hartford Fire Insurance Company. 
> for the defendant, ‘and plaintiff brings error. Affirmed. 

_ C.J. Lester, of Barnesville, and Cleveland & Goodrich, of Griffin, for plaintiff 
in error. 

Smith, Hammond & Smith, of Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 

Broyies, C. J. [1] 1. Where it is stipulated in a policy of fire insurance that 
no action thereon shall be sustainable against the insurance company unless com- 
menced within 12 months next after the occurrence of the loss, an action brought 
after the lapse of that period is barred, although the petition shows that the suit 
is a renewal of a previous action which was commenced within the time limited, 
and that the second suit was brought within 6 months ce .. first one was non- 
suited. Melson v. Phoenix Insurance Co., 97 Ga. 722, 25 S. E 

[2] (a) Such a petition should be dismissed on general demurrer, The ruling 
in Smith v. Central of Georgia Ry. Co., 146 Ga. 59, 90 S. 474, that where a 
petition shows upon its face that a suit is ‘iia by the ae of ‘limitations, the 
defendant cannot take advantage of the statute by demurring unless the demurrer 
expressly sets up a reliance on the statute, is not applicable to such a petition as 
is referred to in the Melson Case, supra. 

2. Under the above rulings the amended petition in the instant case was subject 
to the general demurrer interposed, and the court properly so held. 

Judgment affirmed. 


HOME INS. CO. v. SWANN. 
SWANN v. HOME INS. CO. 
(Nos. 16084, 16085.) 
(Court of Appeals of Georgia, Division No. 1. May 14, 1925.) 
8 Southeastern Reporter 70 
(Syllabus by the Court.) 

1. INSURANCE—IN SUIT ON PREMIUM NOTE, PLEA OF NUDUM 
PACTUM HELD GOOD AS AGAINST GENERAL DEMURRER; DE- 
MURRER ATTACKING PLEA AS BEING INSUFFICIENT IN LAW IS 
“GENERAL DEMURRER,” QUESTIONING ONLY SUBSTANCE OF 
PLEA; ALLEGATION THAT THERE WAS NO DELIVERY HELD 
EQUIVALENT OF ALLEGATION OF NO LEGAL DELIVERY. 


In a suit by a fire insurance company on a premium note payable to it, a plea 
of nudum pactum, alleging in substance, that while the defendant applied to the 
plaintiff for a policy of insurance, accompanying his application with the note 
sued on to cover the premium, yet no policy of insurance was ever delivered or 
tendered to him by or for the plaintiff, and that the note was therefore without any 
consideration to support it, is good as against a general demurrer. 

(a) A demurrer attacking a plea only “as being insufficient in law” is a general 
demurrer, and brings into question only the substance of the plea. 

(b) An allegation that there has been no delivery of a thing is equivalent to 
an allegation that there has been no legal delivery of it, either actual or constructive. 


(For other cases, see Insurance, Dec. Dig. § 188[2].) 


2. INSURANCE—APPLICATION MUST BE ACCEPTED WITHIN REA- 
SONABLE TIME OR TREATED BY APPLICANT AS HAVING BEEN 
REJECTED; INSURER, BY REMAINING SILENT FOR. SIX MONTHS, 
CONCLUSIVELY PRESUMED TO HAVE REJECTED APPLICATION. 
An application by a property owner to a fire insurance company for a. policy of 

insurance must be accepted within a reasonable time, or else it may be treated by the 

applicant as having been rejected. 

(a) While the period constituting such a reasonable time may, as a general 
rule, be a matter for determination by the jury under all the evidence, yet where, 
as in this case, the company appears to have remained silent for approximately six 
months after receipt of the application, the presumption that it was rejected becomes 
conclusive. 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 
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3. INSURANCE—INSURER’S LETTER AS TO NONPAYMENT OF PRE- 
MIUM NOTE HELD NOT DECLARATION OF INTENTION TO RE- 
SCIND CONTRACT; PLEA SETTING UP DEFENSE ONLY THAT IN- 
aie CONTRACT BY WRITING LETTER HELD DE- 


Where a policy of insurance is delivered and a premium note taken; payable 
in installments, and stipulating that “in case any one of the installments herein named 
shall not be paid at maturity, this policy shall lapse until payment is made,” letters 
from the company to the insured, calling his attention to a past-due installment, and 
advising him that the policy stands suspended during the period of delinquency, and 
that it can be reinstated only through the payment of the overdue installment, will 
be construed as the company’s interpretation of the legal effect of the stipulation 
in the note, and not as a declaration of an intention on its part to declare the con- 
tract of insurance rescinded. 

(a) That part of the plea which sets up no defense, other than that the plain- 
tiff had rescinded the contract of insurance by writing such letters, should have 
been stricken on general demurrer. 


(For other cases, see Insurance, Dec. Dig. §§ 188[2], 247.) 

Error from City Court of Blakely; A. H. Gray, Judge. 

Action by the Home Insurance Company against J. W. Swann. Judgment for 
defendant, and plaintiff brings error, and defendant assigns cross-error. Reversed 
on both bills of exceptions. 

Lowrey Stone, of Blakely, for plaintiff in error. 

Glessner & Collins, of Blakely, for defendant in error. 


Luxe, J. The Home Insurance Company of New York sued J. W. Swann on 
a promissory note. Swann admitted a prima facie case in the plaintiff, and claimed 
the right to open and conclude the argument on the several affirmative defenses set 
up by him. The plaintiff demurred generally to each of the alleged defenses. The 
demurrer was sustained in part, and in part overruled. Upon the return of a verdict 
for the defendant, the plaintiff excepted directly, and the defendant sued out a 
cross-bill of exceptions, both complaining of the ruling on the demurrer. The case 
is brought here without any motion for a new trial, under the provisions of the 
Civil Code, § 6144, the plaintiff assigning error on the verdict as having necessarily 
been controlled by the prior ruling on the demurrer. The note sued on was as 
follows : 

“The company is authorized to insert in this note the number and date of the 
policy, 273.88. For value received, in policy No. F. 1. 514465, B484189 dated May 
19, 1922, issued by the Home Insurance Company, New York, I promise to pay 
to said company, or order (by mail, if requested), at the office of its Western farm 
department, in Chicago, Illinois, with expenses of collection and attorney’s fees, 
two hundred seventy-three dollars and eighty-eight cents, payable in installments as 
follows: Sixty-eight dollars and forty-seven cents upon the Ist day of June, 1923; 
sixty-eight dollars and forty-seven cents upon the Ist day of June, 1924; sixty-eight 
dollars and forty-seven cents upon the Ist day of June, 1925; and sixty-eight dollars 
and forty-seven cents upon the Ist day of June, 1926, without interest. And it 
is hereby agreed that in case any one of the installments herein named shall not be 
paid at maturity, or if any single payment promissory note (acknowledged as cash 
or otherwise) given for the whole or any portion of the premium for said policy 
shall not be paid promptly when due, this company shall not be liable for loss during 
such default, and the policy shall lapse until payment is made to this company at 
the Western farm department at Chicago,*and the whole amount of installments 
or notes remaining unpaid on said policy may be declared earned, due and payable 
and may be collected by law. In settlement of any loss under above policy, this 
company may deduct therefrom the entire amount of unmatured installments of this 
note. This note is given in payment for said policy of insurance. 

“(Signed] J. W. Swann.” 

For the present purposes, the plea is divided into three parts, and as follows: 

“First. On or about the 19th day of May, 1922, J. B. Tarver, of Blakely, Ga., 
called at the residence of this defendant, which is located on the Blakely and Quincy 
public road, four miles south of that city, represented to defendant that he (Tarver) 
was the duly authorized agent and representative of the Home Insurance Company 
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of New York, and asked defendant to sign an application, addressed to that com- 
pany, for a policy of insurance covering his dwelling house, to the amount of 
$2,000, his household and kitchen furniture, to the amount of $1,000, and his barn, 
to the amount of $500, said dwelling, barn, and furniture being that which was 
then situate on the aforesaid premises occupied by this defendant as a country 
residence. Defendant thereupon signed said application at the earnest solicitation of 
the said Tarver, who also insisted that defendant should then and there sign the 
promissory note sued on in this case, which defendant did upon the express under- 
standing and agreement with the said Tarver, as the agent of the plaintiff, that 
said note should be forthwith returned by him to this defendant in the event said 
company did not accept said application for insurance and issue and deliver to defend- 
ant a policy of insurance covering said property in the respective amount aforesaid. 
No such policy has at any time since ever been delivered to or tendered to this 
defendant by any one. About three weeks later the said Tarver again visited de- 
fendant’s premises, accompanied by a man whose name was Cook, and whom the 
said Tarver, represented to be an insurance inspector in the service of the plaintiff 
company, and who came to inspect the property on which defendant had applied for 
insurance. Defendant never heard anything further with reference to his said 
application for insurance until late in the fall of 1922, when he received notice from 
the First National Bank of Blakely that it held said note for collection. He there- 
upon called on the said Tarver for an explanation as to how matters stood, and was 
assured by him that the policy had been issued by the company and was then in 
his (Tarver’s) safe, but he would have ‘to fix it up’ before delivering it to defendant, 
and would do so the next morning (or have his young lady clerk attend to the 
matter), and then mail the policy to defendant. Nevertheless, this defendant has 
never at any time since received any such policy, by mail or otherwise, nor has any 
policy of insurance ever been tendered to him by the said Tarver or by any one else, 
and this defendant has derived no benefit or protection from the plaintiff company 
in the way of any insurance on his property, or any other thing of value, as a con- 
sideration of the note declared on by the plaintiff. Wherefore, this defendant 
specially pleads a total want of consideration for said note, in that there was no 
consideration for his giving it in the first instance, said company in no way binding 
itself to grant his said application for insurance; and defendant further expressly 
pleads a total failure of consideration, in that no policy of insurance was ever 
surrendered to him by said company in consideration of the making of said note 
payable to its order, as contemplated by himself and its said agent when said note 
was executed, and because, under the law of this state, all contracts of insurance 
must be in writing, signed by the parties thereby bound as insurers, and the plaintiff 
company has never entered into any such contract with this defendant, in consideration 
of the execution of his note declared on, given under the circumstances hereinbefore 
fully set forth in detail. 

“Second. Under the law of the land, the plaintiff was bound, within a reason- 
able time after its aforesaid receipt of defendant’s written application for insurance, 
to either accept or reject the same, and (if accepted) to deliver or tender to de- 
fendant the policy for which he applied, which plaintiff has never done. Such 
a reasonable time expired, as matter of law, by the Ist day of January, 1923, since 
which date ‘this defendant has consistently adhered to an election on his part to 
treat his aforesaid negotiations with the plaintiff for insurance as at an end; and 
he has never paid any insurance premium or otherwise recognized any liability to 
pay the note sued on. 

“Third. Furthermore, as early as September 20, 1923, the plaintiff company 
itself elected to treat the contract evidenced by said note as rescinded. On that date, 
it addressed to defendant a written communication in which it called attention to 
his failure to pay an installment of $59.01 which it claimed became due, under the 
terms of_said premium note, on June 1, 1923, and in which it gave defendant notice 
of its said election as follows: ‘You understand, of course, that during the period of 
delinquency the policies stand suspended, and that their reinstatement can be effected 
only through the payment of the overdue installment.’ Again, on October 8, 1923, 
the plaintiff, in writing, gave notice to defendant of its said election in the following 
unequivocal language, to wit: ‘We have had no reply to our several letters in regard 
to the installment of your premium due June 1, 1923, on your policies F. I. 514465 
and B 484189. Your attention was called to the suspended condition of these policies, 
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which leave you without insurance protection, and they must remain so, unless 
remittance of the required amount, $59.01, is received at this office.’ And, defendant 
avers, the plaintiff is bound by its said initial election, and has no right at this date 
to recede therefrom, or to treat said premium note as any longer binding on this 
defendant, or to sue or recover thereon, but is in duty bound, both morally and 
legally, to forthwith return said note into the custody of this defendant, for each 
and all of the reasons hereinbefore assigned, under oath. Wherefore, this de- 
fendant prays that he be hence discharged, together with his reasonable costs.” 

[1] 1. There was no special demurrer specifically pointing out any of the de- 
fects apparent upon the face of the foregoing pleas, but the plaintiff demurred to 
each plea only “as being insufficient in law.” Such a demurrer brings into question 
only the substance of the plea. Hicks v. Hamilton, 3 Ga. App. 112, 117, 59 S. E. 
331, and citations; De Laigle v. Shuptrine, 21 Ga. App. 697, 94 S. E. 904. The first 
and second pleas set out above were stricken on general demurrer,-but as to the 
third plea the demurrer was overruled. 

Stripped of its many words, the first plea alleges, in substance, that the defend- 
ant executed the note to cover the premium on a policy of insurance applied for, 
and that the note and the application were delivered to the plaintiff together, in 
order that the plaintiff might accept or reject both, but that the plaintiff retained 
the note, and at the same time failed to issue and deliver the policy of insurance 
which was to construe the sole consideration therefor, and which the note itself 
recites was the sole consideration therefor. If that part of the plea is true (and 
for the purposes of the general demurrer, it must be accepted as true), then the 
note sued on is a mere nudum pactum. Civil Code 1910, §4241; Seawright v. 
Dickson, 16 Ga. App. 436 (1), 85 S. E. 625; Jones v. Georgia Fertilizer & Mfg. 
Co., 21 Ga. App. 170, 94 S. E. 81. 

The plaintiff, however, contends that the defendant’s plea shows a constructive 
delivery of the policy, relying upon that part of the first plea wherein it is alleged 
that, several months after the execution of the note and application, the defendant 
called upon the plaintiff’s supposed agent, Tarver, for an explanation, and was 
assured by him that the policy had been issued by the company and was then in his 
(Tarver’s) safe, but he would have to “fix it up” before delivering it to the 
defendant. Whether the policy, if any was ever in fact issued, required or dispensed 
with actual delivery to the insured is a matter as to which the record is wholly 
silent; but conceding that constructive delivery was sufficient, still delivery by the 
company to its own agent, with instructions “to fix it up” and then deliver it to 
the insured, would be no delivery to the insured, nor would a completed policy 
so delivered be delivery to the insured, in the absence of any fact tending to show 
the authority of the insurer’s agent to receive the policy for or in behalf of the 
insured. Reserve Loan Life Insurance Co. v. Phillips, 156 Ga. 372, 119 S. E. 315. 
Certainly there is nothing in the plea tending to show that Tarver was the dual 
agent of the plaintiff and the defendant. Furthermore, in other parts of the plea, 
it is distinctly alleged that “no such policy has at any time since ever been delivered 
to or tendered to this defendant by any one,” and that “this defendant has derived 
no benefit or protection from the plaintiff company in the way of any insurance on 
his property, or any other thing of value, as a consideration of the note declared 
on by the plaintiff.” The allegation that there has been “no delivery” is broad enough 
to include every kind of delivery that might be legally sufficient for the particular 
case, whether actual or constructive. The evidence upon the trial may develop 
questions of law touching delivery and nondelivery, or actual and constructive 
delivery, but the pleadings do not. In the present state of the record, the first 
plea presents only questions of fact, substantial issues which must be submitted 
to and determined by a jury under appropriate instructions. 

[2] 2. The second plea, in connection with the averments of the first, also 
raises a substantial issue which should have been submitted to the jury, An 
offer and an acceptance are essential prerequisites to the creation of every kind of 
contract. Huggins v. Southeastern Lime & Cement Co. 121 Ga. 311 (3), 48 
S. E. 933. “Until assented to, each party may withdraw his bid or proposition, 
unless a given time is agreed on in which the other party may assent.” Civil Code 
1910, § 4230. Whether the plaintiff was given any time limit in which to accept or 
reject the application does not show, nor is there any presumption of law that it 
was given, nor is there any special demurrer calling for more specific information 
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upon the point. In the absence of such a given time, the company must have ac- 
cepted the defendant’s offer within a reasonable time, or else it will be held to 
have rejected it. “If no time is prescribed for accepting an offer, it must be done 
within a reasonable time.” Prior v. Hilton & Dodge Lumber Co., 141 Ga. 117, 80 
S. E. 559. What constitutes a reasonable time in any given case must depend 
upon its own peculiar facts. It is generally a question for the jury, but in any 
case of unusual delay it may become a question of law, rather than of fact. 
“Time is of the essence of a contract, when the nature of the contract is such 
as to indicate that this must have been the intention of the parties. In order for 
a proposition to be binding upon him who makes the proposal, the opposite party 
must accept it before the time fixed for the performance of the contract.” Traylor 
v. Brimbery, 2.Ga. App. 84 (1), 58 S. E. 371. From the very nature of a contract 
of fire insurance prompt action would seem to be required in all such cases; in the 
absence of any stipulation postponing the date the contract is to become operative, 
or fixing the time in which the application might be accepted of rejected. In the 
instant case the defendant alleges (and plaintiff's general demurrer admits, for 
purposes of a ruling thereon), that the plaintiff received the application on May 
19, 1922, and took no affirmative action thereon prior to January 1, 1923, or for 
a period of more than six months. The plea further alleges (and the demurrer 
challenges) that the reasonable time allowed by law in which to accept or reject 
such an application “expired, as matter of law, by the Ist day of January.” Owing 
to the nature of the contract, and in the absence of any reason or excuse for such 
delay, we are of the opinion that the defendant’s position is well taken, and that 
the judgment sustaining the plaintiff’s general demurrer to the second part of 
the defendant’s plea was erroneous. 


[3] 3. The third plea of the defendant, as to which the plaintiff’s general 
demurrer was overruled, appears to be wholly without merit. “In some cases a 
party may rescind without the consent of the opposite party for nonperformance 
by him of his covenants.” Civil Code 1910, §4306. “When a breach is thus oc- 
casioned, the other party has a right to rescind the contract, on notification and 
return of what he has received, or he may at his pleasure abide by the contract and 
have a right of action to recover damages for the breach; but he cannot do both. 
But if, after such breach, he not only retains the articles received, but puts them 
to his own use, this is equivalent to an election to abide by the terms of the original 
contract, and he thereafter holds under those terms the articles actually received.” 
Collins v. Frazier, 23 Ga. App. 236 (1), 98 S. E. 188. In view of the express 
provisions of the note sued on, touching the effect upon the contract of insurance 
of default in the payment of any installment of the note, it is manifest that the 
company’s intention in writing the letter referred to in the third division of de- 
fendant’s plea was not to notify Swann of it selection to rescind the contract of 
insurance, but to call his attention to the express provisions of the note which he 
had executed. 


Of course, there must be a contract before there can be any rescission of 
contract; and if the defendant should, upon the next trial, establish the defense 
set out in his first or second plea, or both of them, there would be no contract, 
and consequently no room for a recission of contract. But a defendant is permitted 
to file contradictory pleas, so as to avail himself of all the probable evidence, just 
as a plaintiff may file a petition with plural counts, each contradictory of the other. 
Civil Code 1910, § 5649; Miller v. Southern Railway Co., 21 Ga. App. 367 (5a), 
94 S. E. 619. Here, however, the defendant’s third plea contains matter which is 
in no sense germane to either of his other defenses, and which is urged by him as 
a separate and distinct defense, and which, if sound in law, would defeat a 
recovery by the plaintiff, even though the plaintiff should upon the trial prove a 
sufficiently prompt and legal issuance and delivery of the policy of insurance 
applied for. It is urged solely as a good plea of rescission, and that is what it 
is not. 


The legal effect of the stipulations in the note respecting default in the pay- 
ment of its installments, and whether the contract of insurance, if there was such 
a contract, contained similar stipulations, and their effect therein, are all ques- 
tions not now presented for decision. What we do now hold is that the first 
plea set forth a substantial defense, that the second plea, in connection with 








654 Insurance Law Journal, Vol. 65. [Oct., 1925 


the first, set forth another substantial defense, and that the third defense should 
have been stricken on general demurrer. 

Judgment reversed on both bills of exceptions. 

Broyites, C. J. and BioopwortH, J., concur. 


HOME INS. CO. v. A. J. CLINKSCALES. 
A. J. CLINKSCALES v. HOME INS. CO. 
(Nos. 16086, 16087.) 
(Court of Appeals of Georgia, Division No. 1. May 14, 1925.) 

Error from City Court of Blakely; A. H. Gray, Judge. 

Lowrey Stone, of Blakely, for plaintiff in error. 

Glessner & Collins, of Blakely, for defendant in error. 

BioopwortH, J. These cases are controlled by the principle announced in the 
cases of Home Ins. Co. v. Swann (No. 16084), and Swann v. Home Ins. Co. 
(No. 16085), 128 S. E. 70, this day decided. 

Judgment reversed on both the main bill and the cross-bill of exceptions. 

Broytes, C. J., and Luke, J., concur. 


(158 La.) 
No. 25244. 
CORPORATION OF ROMAN CATHOLIC CHURCH OF EUNICE v 
ROYAL INS. CO., Limited. 
(Supreme Court of Louisiana. April 27, 1925. Rehearing Denied May 25, 1925.) 
104 Southern Reporter, 383. 
(Syllabus by Editorial Staff.) 

i. INSURANCE—POLICY INSURING BUILDING OCCUPIED AS “DAY 
SCHOOL AND DWELLING” HELD TO APPLY TO CONVENT AND 
NOT TO DAY SCHOOL. 

Under fire insurance policy covering a building occupied as a “day school and 
alwelfing only,” where evidence showed that building known as day school was 
never used as dwelling, but that convent was occupied as day school for music 
classes and as a dwelling, held that such policy referred to convent, especially 
where clerk of insurer’s agent testified that he understood that convent was covered. 

(For other cases, see Insurance, Dec. Dig. § 163 [1].) 


2. INSURANCE—OFFER OF EXPIRED POLICIES TO PROVE INTEN- 
TION OF PARTIES AS TO POLICY IN QUESTION HELD PROP- 
ERLY EXCLUDED. 

Where question whether a fire insurance policy, insuring building occupied as 
“‘day school and dwelling,” referred to convent or day school, was in controversy, 
offer by insurer, of certain expired policies, to show that day school and not 
convent had been theretofore insured, were properly excluded, as each policy is 
an independent contract, and expired policies would not be proof of intention of 
parties in executing new policy. 

(For other cases, see Insurance, Dec. Dig. § 155.) 


3. INSURANCE—PROVISIONS IN INSURANCE POLICY, BREACH OF 
WHICH INVOLVES FORFEITURE, STRICTLY CONSTRUED. 
Every condition and provision in an insurance policy, breach of which involves 
a forfeiture of contract, is to be strictly construed. 
(For other cases, see Insurance, Dec. Dig. § 146 [3].) 
4. INSURANCE—CONSTRUCTION FAVORABLE TO INSURED ADOPTED, 


WHERE POLICY CAPABLE OF TWO REASONABLE INTERPRETA- 
TIONS. 


When terms of policy are capable of two interpretations, equally reasonable, con- 
struction most favorable to insured must be adopted. 


(For other cases, see Insurance, Dec. Dig. § 146 [3].) 


5. INSURANCE—DOUBTS IN MEANING OF INSURANCE POLICY RE- 
SOLVED AGAINST INSURER. 
Since the insurer prepares insurance contract without consulting insured as to 
its form, all doubts as to its meaning must be resolved against insurer. 


(For other cases, see Insurance, Dec. Dig. § 146 [3].) 
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6. INSURANCE—RIDER PROVISION IN POLICY CONTROLS, WHERE 
IRRECONCILABLE CONFLICT BETWEEN IT AND BODY OF POLICY. 
Provisions may be incorporated in insurance policies by slips or riders, which 

will be construed in connection with printed provisions of policy, but, if there is 

an irreconcilable conflict, slip or rider will control. 


(For other cases, see Insurance, Dec. Dig. § 150.) 


7. INSURANCE—CONCURRENT INSURANCE PROVISION, IF AMBIGU- 
OUS, CONSTRUED MOST STRONGLY AGAINST INSURER. 
Where it is difficult to determine whether provisions in policy for concurrent 
insurance gives right to obtain insurance in addition to policy containing stipulation, 
provision will be construed most strongly against insurer. 


(For other cases, see Insurance, Dec. Dig. § 146 [3].) 


8. INSURANCE—AMBIGUOUS RIDER HELD TO PERMIT ADDITIONAL 
CONCURRENT INSURANCE NOT EXCEEDING STATED AMOUNT. 
Under fire insurance policy containing rider that “total concurrent insurance 

permitted including this policy, $7,000,” held that, construing such ambiguous rider 

most strongly against insurer, the term “total concurrent insurance” refers to other 
insurance in addition to that provided for in policy, not to exceed $7,000. 


(For other cases, see Insurance, Dec. Dig. § 288 [2].) 


On Application for Rehearing 
9. INSURANCE—INSURANCE COMPANIES REPRESENTED BY ONE 
AGENT, AND BOTH ISSUING POLICIES CONTAINING CONCUR- 
RENT INSURANCE CLAUSE, HELD TO HAVE WAIVED SUCH PRO- 
Where both insurance companies were represented by the same agent, agent’s 
knowledge was their knowledge, and issuance of a second policy of fire insurance 
on same building, notwithstanding policies contained warranty against concurrent 
insurance, was a waiver thereof by both companies, and they are estopped, in suit 
by insured for destruction of building, to set up such concurrent insurance provision. 


(For other cases, see Insurance, Dec. Dig. § 389 [4].) 


Appeal from Civil District Court, Parish of Orleans; Wynne G. Rogers, Judge. 

Action by the Corporation of the Roman Catholic Church of Eunice, La., 
against the Royal Insurance Company, Limited. Judgment for plaintiff, the defend- 
ant appeals. Affirmed. 

ary ol Phelps & Dunbar, of New Orleans, for appellant. 

W. J. & W. Waguespack, of New Orleans, for appellee. 

BRUNOT, This is a suit upon a fire insurance policy, for statutory damages 
and for attorneys’ fees. 

From a judgment in favor of plaintiff for the full amount of the policy, with 
12 per cent. thereon as damages and $250 as attorneys’ fees, the defendant appealed. 

The petition alleges that defendant issued its policy No. 631, by which it insured 
a two-story frame shingle-roof building, owned by plaintiff, and occupied by the 
Sisters of the St. Paul Institute as a day school and dwelling only, against direct 
loss or damage by fire, to an amount not to exceed $2,500; that the property was 
totally destroyed by fire on the 15th day of December, 1920; and, notwithstanding 
plaintiff’s compliance with all its obligations and duties under the provisions of the 
policy, defendant failed and refuses to pay said loss. 

The answer admits the issuance of the policy sued upon, the total destruction 
of the building, defendant’s refusal to furnish plaintiff with blank proofs of loss, 
or to pay the said loss. 

The defense is that the property destroyed was not covered by the policy sued 
upon, or, if so, the policy was void because of other insurance. 

The plaintiff owns a square of ground in Eunice, St. Landry Parish, La., and 
four buildings located thereon, viz.: A church, a priest’s residence, a day school, 
and a convent. 

The policy sued upon insures three of plaintiff’s buildings, as follows: 

“$2,000, on their one-story frame shingle-roofed church and all additions thereto 
attached. 

“$2,500, on their one-story frame shingle-roofed dwelling occupied by the priest 
as a residence. 
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“$2,500, on their two-story frame shingle-roofed building occupied by the Sisters 
of St. Paul’s Institute as a day school and dwelling only.” 


[1] It is admitted that the first and second items of the policy cover the church 
and the priest’s residence, respectively, but the third item is in dispute. Plaintiff 
contends, and the trial court held, that this item covered the convent, which building 
was burned, while defendant insists that the third item covers the day school, which 
was not damaged by the fire. 


It is proven—in fact, it is admitted—that the day school was never used as a 
dwelling and was never occupied at night. It is proven that the convent was 
occupied as a day school for music classes and by the Sisters of St. Paul’s Institute 
as a dwelling. Therefore the descriptive words in the policy, viz. “occupied by 
the Sisters of St. Paul’s Institute as a day school and dwelling only,” can have 
reference to no other building than the convent, because that building alone was 
occupied by the Sisters of St. Paul’s Institute as a dwelling. 


[2] The use of the words “day school” in the policy, and the fact that one 
of plaintiff’s buildings was used exclusively for a day school, is the ground upon 
which defendant’s contention rests as to the identity of the particular building 
insured. Defendant offered certain expired policies of insurance to show that, prior to 
the issuance of the policy sued upon, plaintiff had insured the day school but had 
not insured the convent. The offerings were excluded by the trial judge, and we 
think his ruling was correct. Each policy is an independent contract. What par- 
ticular property may have been covered by an expired policy is not proof of the 
intention of the parties in the confection of a new policy, and it can be of no 
avail in interpreting the provisions of a subsequently issued and differently written 
contract. Defendant contends that the insured did not intend the policy sued upon to 
‘cover the convent; that the insurance was written during the incumbency of Father 
Duall’s predecessor, as prelate, and Father Duall merely requested defendant’s agent 
to renew the policies. The testimony is that Father Duall never saw the policies until 
after the fire. The policies were issued by Mr. Lacomb, the agent and representative 
of the defendant, who did not deliver them to the insured but retained possession of 
them. Mr. Fitzpatrick, Mr. Lacomb’s clerk, wrote the policies, and Mr. Lacomb 
signed them and then placed them in the vault of the American Bank & Trust 
Company for safe-keeping. Father Duall, as a witness, says that a few days after 
the fire, but before the controversy resulting in this suit had arisen, Mr. Fitz- 
patrick called upon him and advised him to insure the school building, but he 
declined to do so for lack of funds with which to pay the premium. Mr. Fitz- 
patrick testified, with reference to the policy sued upon, as follows: 


“A, I thought it covered the convent, and told Father Duall that it did. 

“Q. When did you tell Father Duall you thought the policy covered on the 
convent? 

“A. A day or two before it ran out, when I went to see if he wanted it renewed.” 

This was at an unsuspicious time, and it seems to fix the intention of the 
parties with reasonable certainty. It must be remembered that there is no suggestion 
of fraud or misrepresentation in this case. 

We concur in the conclusion announced by the trial judge that: 

“The policy either covered the building used jointly as a music school and 
dwelling for the Sisters or it covered nothing. If it did not cover that building, it 
created a situation in which the insurance company was the recipient of premiums 
on a mere ‘scrap of paper’ on which defendant obtained something for nothing. 
This is an impossible construction, and is in the teeth of the plain language of the 
policy itself and also of the testimony of Mr. Fitzpatrick, the clerk of Mr. Lacomb, 
the agent of the defendant company.” 

The alternative defense is based upon the clause found in lines 11, 12, and 13 
of the policy, to wit: 

“This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void if the insured now has or shall hereafter make or pro- 
cure any other contract of insurance, whether valid or not, on property covered in 
whole or in part by this policy.” 

The following slip, or rider, is attached to the policy sued upon: 

“Total concurrent insurance permitted including this policy, $7,000, as follows: 
$7,000 on building.” 
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The policy issued by defendant is for $7,000 on buildings. 


The alternative defense requires an interpretation by the court, therefore, of the 


meaning of the foregoing rider and the significance of the words “concurrent insur- 
ance” as used therein. 


[3-5] Every condition and provision in an insurance policy, the breach of which 
involves a forfeiture of the contract, is to be construed strictly. If the terms of a 
policy are capable of two interpretations, equally reasonable, it is the general rule 
that the construction which is most favorable to the insured must be adopted. As 
it is the company that prepares the contract, the insured not being consulted with 
regard to the form thereof, all doubts in regard to its meaning must be resolved 
against the company. Am. & En. Ency. vol. 16, p. 863. 


“In construing the contract of the parties and their acts in connection therewith, 
the rule is to avoid forfeiture when it may be fairly done.” McMaster v. New York 
L. Ins. Co. (C. C.) 78 F. R. 33; Knickerbocker L. Ins. Co. v. Norton, 96 U. S. 234, 
24 L. Ed. 689; New York L. Ins. Co. v. Eggleston, 96 U. S. 572, 24 L. Ed. 841; 
Thompson v. Knickerbocker L. Ins. Co., 104 U. S. 252, 26 L. Ed. 765. 


The foregoing rules apply generally in interpreting all policies of insurance, but 
the nature of the risk in property insurance is quite different from that in life in- 
surance, because in the former a loss may or may not occur, but in the latter the 
event insured against is certain to occur. 

[6] It is likewise an accepted rule that provisions may be incorporated in in- 
surance policies by slips or riders. 

“Such slip or rider will be construed in connection with the printed provisions 
of the policy and the entire contract harmonized if possible; but, if there is an 
irreconcilable conflict, the slip or rider will control.” C. J. vol. 26, pp. 76, 77. 

[7] It is sometimes difficult to determine whether provisions for concurrent in- 
surance of a special amount give a right to obtain insurance in addition to the policy 
containing the stipulation. In determining this question, where the provisions are 
ambiguous, the rule is applied that the provisions will be most strongly construed 
against the insurer. 

“Where a policy provides that it shall be void, unless otherwise stipulated by 
agreement indorsed thereon or added thereto, if the insured has other insurance on 
the property, it has been held that an indorsement reading, ‘$150,000 total concurrent 
insurance permitted,’ means that insurance to that amount outside of the amount 
of the policy containing the provision, is permitted.” 49 L. R. A. (N. S.) 376. 

In Parkhurst-Davis Mercantile Co. v. Merchant Underwriters, 237 III. 492, 
86 N. E. 1062, the court said: 

“The controversy over the language quoted is whether concurrent insurance 
means insurance including the policies in question or other insurance concurring with 
it. Concurrent, as used in the policies, - means running with. * * * The most that 
can be said of the provision is that it was ambiguous, and, being equally susceptible 
of more than one construction, that one must be adopted which is most favorable 
to the insured.” 

It has been held that a clause in a policy for $800, providing “$800 total con- 
current insurance permitted,” gives permission to insure for $800 concurrently with 
the $800 covered by the policy. Western Assurance Soc. v. Ferrell, 92 Miss. 103, 
40 So. 8. It has also been held that, where a policy for $2,500 provides that it shall 
be void if the insured has or obtains other insurance, unless otherwise provided by 
agreement indorsed thereon, and attached to the policy are three slips bearing the 
same date as the policy, one fixing the insurable interest of the property at $2,500, 
another bearing a mortgage clause providing for contribution, and the third con- 
taining a description of the property insured, with the amount of the insurance written 
thereon, and providing, “$2,500 total concurrent insurance permitted,” the last clause, 
construed with the other provisions, permits other concurrent insurance not ex- 
ceeding $2,500. L’Engle v. Scottish Union & Nat. F. Ins. Co., 48 Fla. 82, 37 So. 
462, 67 L. R. A. 581, 111 Am. St. Rep. 70, 5 Ann. Cas. 748. 

[8] The weight of authority is to the effect that “total concurrent insurance” 
refers necessarily to other insurance in addition to that yw for in the policy. 
Washburn-Halligan Coffee Co. v. Merchants’ Brick Mt. Ins. Co., 110 Iowa, 423, 
81 N. W. 707, 80 Am. St. Rep. 311; Corkery v. Security * Ins. Co., 99 Iowa, 382, 
68 N. W. 792; Anthony, Matter of, "39 App. Div. 639, 57 N. Y. S. 1139. 
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In the case before us, the slip or rider attached to the policy is ambiguous, 
and applying the rules of interpretation we have referred to as the legal and proper 
methods of arriving at its meaning, we are of the opinion that it permits additional 
concurrent insurance not to exceed $7,000, on plaintiff’s three buildings covered by 
the policy sued upon, or not to exceed $2,500 on the building which was burned. 
As the additional insurance covering this building was $2,000, we do not think the 
contract was breached by plaintiff in any respect, and the judgment of the district 
court is therefore correct. 

For these reasons, the judgment appealed from is affirmed, at appellant’s cost. 

Rogers, J., recused. 

On Application for Rehearing. 

St. Paut, J. The policy sued upon undoubtedly covered the only building 
occupied by the Sisters as a dwelling, which was the building destroyed by fire. 

On the other hand, the insured had concurrent insurance in excess of the 
amount allowed by the policy, to wit, $2,000 in the Providence-Washington Insurance 
Company, for defendant’s policy was for $7,000, and limited the total concurrent 
insurance permitted “including this policy” also to $7,000. 

[9] But both companies were represented by the same agent, and his knowl- 
edge was their knowledge. Hence the issuance of a second policy, notwithstanding 
the warranty against concurrent insurance in both policies, was a waiver thereof 
by both companies. Plaintiff was not overinsured, even with both policies in force; 
and, if the two companies, or either of them, were not willing to carry the full amount 
of insurance which plaintiff desired, it was their place to speak at once, to the 
end that plaintiff might take its insurance elsewhere if so minded. Not having 
spoken at a time when plaintiff was still in position to protect itself, they are estopped 
from complaining now that plaintiff is no longer in a position to do so. See Bank 
v. Manhattan Life Ins. Co., 52 La. Ann. 36-48, 26 So. 800 
I therefore recommend that the rehearing be refused. 

Per CurtaAM. For reasons assigned, a rehearing is refused. 


(158 La.) No. 24980. BRODIE et al. v. ATLAS ASSUR. CO., Limited. 
(Supreme Court of Louisiana. April 27, 1925. Rehearing Denied May 25, 1925.) 
104 Southern Reporter 620. 

1. INSURANCE—REFORMATION OF POLICIES FOR MUTUAL MIS- 
TAKE OR FRAUD IN ISSUING THEM, IN NAME OF ONE NOT SOLE 
OWNER OF GOODS INSURED, HELD WARRANTED. 

Where applicants for insurance on stock of goods stated their common owner- 
ship thereof to insurer’s agent, issuance of policies in name of one who was not 
sole owner was result of either mutual mistake or fraud on agent’s part, warrant- 
ing reformation of policy and recovery of ownérs’ respective interests therein after 
destruction of goods by fire. 

(For other cases, see Insurance, Dec. Dig. § 143[5].) 


2. INSURANCE—POLICY ACCEPTED BY INSURED, IN ERRONEOUS 
BELIEF THAT IT CONFORMS TO CONTRACT WILL BE REFORMED 
BY COURT OF EQUITY. 

Policy accepted by insured in erroneous belief that it conforms to contract made 
with insurer’s agent will be reformed to conform therewith by court of equity. 
(For other cases, see Insurance, Dec. Dig. § 143[3].) 


3. INSURANCE—WHEN COURT WILL REFORM POLICY STATED. 
Court of equity will reform written insurance contract for accident, fraud, 
or mistake in reference to amount of insurance, term and duration of risk, property 
or interest covered, name of insured and ownership of property, but will deny re- 
formation when misstatement of ownership was due to misrepresentation or con- 
cealment by insured, even if he acted in good faith. 
(For other cases, see Insurance, Dec. Dig. § 143[3].) 


4, INSURANCE—MUTUAL MISTAKE OR MISTAKE ON ONE SIDE AND 
FRAUD ON OTHER NECESSARY TO JUSTIFY REFORMATION OF 
POLICY. 

To justify reformation of insurance contract, there must have been either 
mutual mistake or mistake on one side and fraud on the other. 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 
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Jud Appeal from Twelfth Judicial District Court, Parish of Vernon; J. H. Boone, 
udge. 
Action by J. H. Brodie and others against the Atlas Assurance Company, 
Limited. From judgment of dismissal, plaintiffs appeal. Reversed and remanded. 

Sidney I. Foster, of Leesville, for appellants. 

J. S. Atkinson and Alex F. Smith, both of Shreveport, and C. E. Hardin, of 
Leesville, for appellee. 

TuHompson, J. The plaintiffs appeal from a judgment which dismissed their 
suit on an exception of no cause of action. 

The suit is on two fire policies for $2,500 each, issued by the defendant company 
in the name of J. H. Brodie. The first policy is dated January 16, 1920, and covered 
a stock of groceries and feed kept in a certain designated store known as the J. S. 
Trotti store in the town of Leesville. The second policy is dated March 5, 1920, 
and covers the stock of groceries and feed as well as dry goods and notions which 
had been added to the stock after the issuance of the first policy. 

On September 10, 1920, the stock of merchandise was destroyed by fire, and 
this suit is brought in the name of J. H. Brodie and his two sons, who were equally 
interested in the stock of goods, to have the policies reformed and to recover their 
respective interests therein, together with the statutory penalty and reasonable 
attorney fees. The two policies are of the recognized standard form, and contain 
the usual provision that: 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void * * * if the interest of the insured be other than 
unconditional and sole ownership.” 

As the policies on their face name J. H. Brodie as the insured, and as there 
is nothing written on the policies modifying or changing the above stipulation as to 
ownership, it is argued that the petition does not show any contract between the 
three plaintiffs and the defendant, and hence that there is no legal justification for 
what defendant claims in its brief the extraordinary relief of reformation. 

It seems from the allegations of the petition that the mercantile business was 
owned by J. H. Brodie when the first policy was issued. His son, J. A. Brodie, was 
an employee in the store, and represented his father in taking out the said first policy. 
The agent with whom negotiations were being had asked if that was all the insur- 
ance that was wanted and he was informed by the said J. A. Brodie that he and 
his brother, J. W. Brodie, were going into the business with their father; that they 
would increase the stock and would then want additional insurance. The two sons 
did acquire an interest in the business, putting in additional capital, and notified the 
agent of the fact, and that they wanted the additional insurance. 

The second policy was accordingly issued and delivered to the plaintiffs, who 
paid the premium thereon. At the same time an indorsement slip permitting the 
additional insurance was attached to each of the policies by the agent. 

It is alleged that a full and complete statement was made to the agent of the 
subject-matter of the ownership of the stock of merchandise and of the interest of 
the two brothers who had been admitted into the business with their father. It is 
also alleged that the plaintiffs received the policies in good faith, believing that they 
were regular in every respect as to form. 

[1] Taking the allegations of the petition as true, there can be no doubt that 
the agent of the defendant company was fully informed of the nature of the owner- 
ship of the stock of goods on which he issued and delivered the policies, and, while 
the plaintiffs may not have expressly requested or demanded of the agent to issue 
the policies in the names of the father and sons, it was the plain duty of the agent 
to have done so. 

The agent dealt with the sons who represented the joint interest of their father 
and themselves. It was the sons and not the father who applied for the additional 
insurance. They could have had no other object in view in advising the agent 
of their acquisition of an interest in the stock of goods than to put him in full 
possession of all the facts concerning the joint ownership so that the policies might 
be properly issued. The sons had the right to assume that the agent would issue 
the policies in accordance with the facts presented to him and as their interest 
appeared. The agent had no right, after being thus informed, to assume that the 
sons, in making the application, represented only their father. 

There is no contention and can be none, under the facts as set out in the petition, 
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but that a valid agreement and contract of insurance was entered into between the 
agent of the defendant company and J. A. Brodie, one of the sons. There was a 
complete meeting of the minds on the subject of the insurance and the ownership, 
and the policies were issued on said agreement. 

The mistake and error committed was on the part of the agent in making out 
the policy in favor of the person in whose name the business had been formerly 
conducted, instead of making it in the name of the three owners who alone made 
the application for the additional insurance. And the same mistake was made in not 
changing the first policy so as to make it conform to the agreement. 

It is clear, therefore, that the contract of insurance as relates to the ownership 
of the property and the name of the insured does not embody the understanding and 
agreement made between the parties, and was therefore made in error by the agent 
and received in error by the plaintiffs. If not issued in error by the agent for de- 
fendant, then it necessarily follows that the agent deliberately and intentionally in- 
serted the name of J. H. Brodie as the insured, when he knew that he was not the 
sole and unconditional owner of the property, with a view of invalidating the policy 
and thereby perpetrating a fraud upon the plaintiffs. We are inclined to consider 
the matter as an unintentional mistake on the part of the agent, rather than to 
assume that he deliberately perpetrated a fraud on the plaintiffs. 

[2] It is well settled that, when a policy of insurance as issued does not conform 
to the contract which it purports to evidence, and the insured accepts the policy in 
the belief that it does conform to his contract, a court of equity will reform the 
instrument. Am. & Eng. Ency. of Law, vol. 16, p. 869. 

[3] Ard a court of equity on a proper case shown will reform a written 
contract of insurance on the ground of accident, fraud, or mistake. Such mistake, 
among others, may be one in reference to the amount of insurance, the term and 
duration of the risk, the property or interest covered by the policy, or the name 
of the person insured and the ownership of the property, although reformation will 
be denied when the misstatement as to ownership was due to misrepresentation or 
concealment on the part of insured, even if he acted in good faith. Corpus Juris, 
vol. 26, p. 104. 

And the rule has been recognized and adopted in this state. Davega & Co. v. 
a Co., 7 La. Ann. 228; Arguimbau v. Germania Ins. Co., 106 La. 148, 
30 So. 148. 

In Gaudet v. North River Ins. Co., 156 La. 719, 101 So. 118, we said, quoting 
from syllabus: 

“An insurance policy, which is not in accord with the contract which it purports 
to evidence, will be reformed by equity so as to conform to parties’ intention.” 

[4] In order, however, to justify the reformation of an insurance contract there 
must have been either mutual mistake or mistake on one side and fraud on the 
other. The case under consideration comes within the ruling of the cited cases. 
If the facts alleged can be established on the trial, then clearly the plaintiffs have 
the right to reform the policies and to recover the amount thereof. If the plaintiffs 
applied for insurance on their stock of goods, stating their common ownership to 
the agent, and the agent agreed to issue the policies as ‘requested, but instead of 
doing so issued them in the name of a person not the sole owner, then obviously 
there was either a mutual error and mistake or else fraud on the part of the agent. 

There is no conflict in the views here expressed, and the Gaudet Case, cited 
supra. . 

In the Gaudet Case a building was insured on property which did not belong 
to insured, and the contention was made that the agent had been informed of 
the fact that the building was on leased ground and agreed to issue the policy not- 
withstanding that fact. The court very properly held that the evidence did not 
sustain plaintiff’s contention, and that no mutual error, if error at all had been com- 
mitted. An examination of that case and a comparison of the facts with the allega- 
tions of the petition in this case will readily disclose the marked difference. 

Nor does the case of Davega, also cited supra, militate in the least against our 
ruling in this case. In that case the court said: 

“We do not doubt that a policy of insurance may be reformed, where it is 
demonstrated, by legal and exact evidence, that there has been a mistake in filling 
it up, which has violated the understanding of both parties. * * * 

“There must be a distinct showing by clear and unequivocal allegations, * * * 
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that there was before the policy was framed an agreement, a concurrence of the 
minds of the assured * * * and the underwriter to protect risks, which were after- 
wards, by the mistake or fraud of the underwriter, left out.of the formal instrument.” 

That is precisely the situation presented here, if we correctly appreciate the 
allegations of the petition. The plaintiffs as owners applied for insurance on 
particular properly in a certain amount. The policy was issued in the amount and 
covering the risk, but, instead of putting in all three of the owners’ names, the agent 
by mistake or fraud left out the names of two of the owners. 

For the reasons assigned, the judgment appealed from is annulled and reversed, 
the exception of no cause of action is overruled, and the case is remanded to 
the district court to be proceeded with according to law. The costs of this appeal to 
be paid by defendant. 

O’Neill, C. J., concurs in the decree. 


MARBLESTONE CO. v. PHCENIX ASSUR. CO., LIMITED, OF LONDON 
SAME v. GREAT AMERICAN INS. CO. OF NEW YORK 
(Nos. 24382, 24395.) 
204 Northwestern Reporter 42. 
(Supreme Court of Minnesota. May 29, 1925.) 
(Syllabus by the Court.) 

1. INSURANCE—INFERENCE OF WAIVER MAY BE DRAWN FROM 
CONDUCT OF INSURER INDICATING THAT IT HAD, WITH FULL 
ee OF SITUATION, CHOSEN TO TREAT LOSS AS VALID 
ch. i 
An inference of waiver may be drawn from the conduct of the insurer which 

fairly indicates that it had, with full knowledge of the situation, chosen to treat the 

loss as a valid, subsisting claim. 
(For other cases, see Insurance, Dec. Dig. § 388[3].) 


2. INSURANCE—INSURER, REFUSING TO SUBMIT DISAGREEMENT 
AS TO LOSS TO APPRAISERS, HELD TO HAVE WAIVED CONDI- 
TIONS OF POLICY. 

Where two appraisers and an umpire, chosen to appraise the loss occasioned 
to a stock of mechandise by smoke, met and qualified for the performance of their 
duties, and the insurers objected to the appraisal of the loss to a portion of the 
damaged stock, which had been sold by the insured subsequent to the fire, and the 
referee named by the insurer refused to submit the disagreement to the umpire or to 
proceed further with the appraisal, the insurer concurring in such refusal, held, that, 
under such circumstances, where the other appraiser and the umpire proceeded 
and considered the evidence offered by the insurd, and made and signed an award 
fixing the sound value and the damage to the entire stock, the insurers waived the 
conditions of the policy, and are precluded from complaining as to the manner of 
procedure and the character of the evidence received. 

(For other cases, see Insurance, Dec. Dig. § 576[3].) 

3. INSURANCE—INSURER WHO, AFTER SALE OF PORTION OF STOCK 
DAMAGED BY SMOKE, SUBMITTED LOSS TO ARBITRATION 
WAIVES CONDITIONS TO TAKE PROPERTY AT APPRAISED 
VALUE, AND IS ESTOPPED TO COMPLAIN OF AWARD BECAUSE 
OF IRREGULARITY IN PROCEDURE. 

The conduct of an insurance company, after a sale of a portion of a stock of 
merchandise, damaged by smoke, in subsequently submitting the amount of the loss 
to arbitration, waived the conditions of the policies to take the property at the 
appraised value, and is estopped to complain of the award because of any irregularity 
in the procedure in adjusting the loss. 

(For other cases, see Insurance, Dec. Dig. §§ 397, 576[3].) 

4. INSURANCE—ASSERTION BY INSURER OF UNWARRANTED CLAIM 
OF FORFEITURE FOR DAMAGES TO PART OF INDIVISIBLE CLAIM 
CONSTITUTES ADMISSION OF LIABILITY FOR LOSS TO ENTIRE 
STOCK, AND WAIVES RIGHT TO ASSERT FORFEITURE OF EN- 
TIRE CLAIM. : 
The assertion by an insurance company of an unwarranted claim of forfeiture 
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for damages to a part of an indivisible claim for loss constitutes in effect, an admis- 
sion of liability for loss to the entire stock under the policy, and amounts to a 
waiver -of the right later to assert a forfeiture of the entire claim. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

Appeal from District Court, Dakota County; W. A. Schultz, Judge. 


Actions by the Marblestone Company against the Phoenix Assurance Company, 
Limited, of London, and against the Great American Insurance Company, of New 
York, consolidated on appeal. After direction of verdict for plaintiff, defendant 
appeals from an order denying motion for judgment for new trial, and in the second 
case from an order entering judgment for plaintiff after direction of verdict for 
defendant, defendant appeals. Each order affirmed. 

Mitchell, Doherty, Rumble, Brunn & Butler, of St. Paul, Bates, Hicks & 
Folonie, of Chicago, Ill, and Lawrence, Murphy & Niles, of Fargo, N. D., for 
appellants. 

Harry A. Hageman, of St. Paul, and D. S. Ritchie, of Valley City, N. D., for 
respondent. 

Quinn, J. [1] Respondent was a North Dakota corporation, engaged in operat- 
ing a ladies’ ready to wear store at Valley City, N. D. On October 12, 1922, its 
stock of goods had an inventory value of $56,580. Appellants, together with 13 
other insurance companies, issued policies of fire insurance on the stock to the 
amount of $36,500; the two issued by appellants being for $2,000 each. All of the 
policies were in the North Dakota standard: form. 

On the day mentioned a fire occurred in a room adjoining the one where the 
stock was. The stock was considerably smoke damaged. Eight days later the 
insurers, all joining, served a request for an appraisal and, at the same time, named 
an appraiser. Thereafter, upon the same day, respondent began a sale of the 
damaged goods, and sold and disposed of 74 per cent. of the stock during the four 
days following, leaving goods on hand with an invoice value of $13,146.29. On 
November 14th repsondent served a sworn statement of proof of loss upon the 
insurers, and thereafter two appraisers and an umpire were duly chosen. 

The policies provide as follows: 

“In the event of disagreement as to the amount of loss the same shall, as above 
provided, be ascertained by two competent and disinterested appraisers, the insured 
and this company each selecting one, and the two so chosen shall first select a 
competent and disinterested umpire; the appraisers together shall then estimate and 
appraise the loss, stating separately sound value and damage, and failing to agree, 
shall submit their differences to the umpire; and the award in writing of any two 
shall determine the amount of such loss.” 

[2] The arbitrators met and qualified for the purpose of appraising the loss. 
Both the insured and the insurers were represented. At the outset a disagreement 
arose as to the manner in which the appraisement should proceed; the appraiser 
named by the insurers contending that only the goods on hand should be appraised, 
and the insurers coinciding. Upon the other hand, the appraiser named by the 
insured contended that the entire stock should be appraised, in which the insured 
concurred, the former contending that only the goods on hand should be examined 
and, if any disagreement arose, the umpire should decide the matter, while the 
appraiser named by the insured insisted that the entire stock be appraised, and that 
oral testimony be received without any examination of the goods. After consider- 
able parleying, the appraiser named by the insured and the umpire proceeded to 
appraise the entire stock, receiving oral testimony as to its condition, the other ap- 
praiser refusing to participate therein. The one appraiser and the umpire made and 
signed an award, fixing the sound value of the entire stock at $54,822.56, and the 
damages thereto at $30,091.37, or 54 per cent. of the whole. These actions are based 
upon the award so made. In the Phoenix case a verdict was directed in favor of 
the insured, and the defendant appealed from an order denying its motion for judg- 
ment or for a new trial. In the American case a verdict was directed in favor of 
the defendant, but, upon motion, judgment was ordered in favor of the plaintiff, 
from which defendant appealed. 

When the appraisers met and qualified, they should have proceeded with an ap- 
praisal. It was the duty of both parties to choose an appraiser willing to act 
fairly and submit all disputes to the umpire, and, if either party failed in procuring 
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such an appraiser, he should be replaced by another. Appraisers should act as a 
quasi court and decide the matters on the evidence offered by the respective parties. 
Christianson v. Norwich Union Fire Insurance Co., 84 Minn. 526, 88 N. W. 16, 87 
Am. St. Rep. 379; American Cent. Ins. Co. v. District Court, 125 Minn. 374, 147 
N. W. 242, 52 L. R. A. (N. S.) 496; They are in no sense the agent or representa- 
tive of either party. The appraisal may include goods wholly destroyed as well as 
those partially destroyed or damaged. There was no provision in the policy as to 
what the procedure should be, nor as to the character of the evidence. Under these 
conditions, the arbiters had a general discretion as to the mode of procedure, and 
the kind of evidence to be received. Corpus Juris, vol. 5, p. 172; Carlston v. St. 
Paul F. & M. Ins. Co., 37 Mont. 118, 94 P. 756, 127 Am. St. Rep. 715. 

It appears from the answers that, one January 9, 1922, the appraisers and um- 
pire met for the performance of their duties; that the plaintiff and the appellants 
were represented at such meeting, and throughout said meeting the appellants ob- 
jected to an appraisal of the loss or damage to the goods which had been sold, and 
demanded that the appraisal be confined to the goods on hand, and that the same be 
examined by the appraisers for the purpose of ascertaining the damage thereto; that 
such demands were concurred in by Mr. Glasrud, appraiser named by the appellants; 
that, notwithstanding such objection, the other appraiser and the umpire proceeded 
to appraise the damage to the entire stock of goods claimed to have been damaged 
by the fire; that for such purpose oral testimony was offered, but no examination 
of the goods on hand was made; and that Mr. Glasrud refused to make any estimate 
of the loss or damage to the goods that had been sold. There was testimony to the 
effect that Mr. Glasrud sat with the other arbiters while all of the testimony was 
being received; that he was asked to join in the estimates, but refused; that the 
other appraiser then consulted with the umpire, and finally arrived at a conclusion, 
and the award was accordingly prepared, Mr. Glasrud refusing to sign the same. 

In failing to replace the balky appraiser, as was their duty, and by coinciding 
with him in refusing to submit all of the matters in dispute to the umpire, as to the 
mode of procedure, as to what goods should be appraised, and in refusing to further 
participate in the adjustment, the appellants waived the conditions of the policies, and 
are precluded from complaining as to the manner of procedure and as to the character 
of the proofs received, as well as to what goods should be appraised. The purpose 
of an umpire was to settle such disputes, as well as the difference of opinion as to 
the value of the goods and amount of damage that might arise in arriving at the 
loss. The award should stand. 

[3] It is urged that plaintiff breached the terms of the policies by a sale of 
a portion of the damaged goods, thereby depriving the insurers of the option to take 
all, or any part, of the damaged stock at its appraised value. The policies provide 
that— 

“It shall be optional, however, with the company to take all, or any part, of 
the articles at such ascertained or appraised value.” 

After the sale of 74 per cent. of the stock of goods, the insurers joined with 
the insured in the selection of proper appraisers. The appraisers selected an um- 
pire. They all met and qualified. Both the appellants and the respondent , were 
represented. A disagreement arose between the appraisers. The umpire determined 
in favor of the attitude assumed by the appraiser named by the insured. Thereupon 
the other appraiser refused to further participate in the matter. The one appraiser 
and the umpire proceeded to receive proofs and determine the loss, and made an 
award in which the sound value of the entire stock was fixed, as well as the damage 
thereto. We are of the opinion, and hold, that by their conduct in the premises 
and by repudiating the award the insurers waived the conditions of the policies to 
take the property at the appraised value, and are now estopped to complain of the 
award because of: any irregularity in the procedure. Paint Company v. Insurance 
Co., 165 Mo. App. 30, 146 S. W. 78; Model Dry Goods Co. v. North British Merc. 
Co., 79 Mo. App. 550; Eagle Fire Ins. Co. v. Globe Loan & Trust Co., 44 Neb. 
380, 62 N. W. 895; Ins. Co. v. Baker, 153 Ill. 240, 38 N. E. 627; Home Ins. Co. 
v. Kuhlman, 58 Neb. 488; 78 N. W. 936, 76 Am. St. Rep. 111; Beauchamp v. Retail 
Merchants’ Ass’n, 38 N. D. 483, 165 N. W. 545. 

Appellants were fully apprized of the sale of a portion of the damaged goods 
through the proofs of loss served upon them wherein it was clearly stated that the 
sales of damaged goods after the fire amounted to $19,408.31; less expenses of sale, 
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$1,189.95; net proceeds of sale, $18,218.36; inventory of goods on hand after sale, 
$13,146.14. Some six days after receiving the above information appellants, without 
asserting any claim of forfeiture or nonliability, took an active part in procuring 
a board of appraisers under the provisions of the policies. In other words, appel- 
lants remained persistent in obtaining an appraisal of the loss long after the sale 
of a portion of the stock, They now rely upon a provision in the policies which is 
as follows: 

“This company shall not be held to have waived any provision or condition 
in this policy for any forfeiture thereof by any requirements, act or Se on 
its part relating to the appraisal or to any examination herein provided for.’ 

Clearly the foregoing provision was inserted in the policies for the benefit of the 
insurers and may be waived by them. It may be assumed that the insurers intended 
to carry out the purposes of the policies, and, if they saw fit to waive any of the 
provisions inserted therein for their benefit, they may do so. This view is well sup- 
ported by authority, 19 Cyc. 657; Parsons, Rich Co. v. Lane, 97 Minn. 98, 106 N. W. 
485, 4 L. R. A. (N. §.) 231, 7 Ann. Cas. 1144; Mee v. Ins. Co., 69 Minn, 210, 72 
N. W. 74; Beauchamp v. Retail Mer. Ass’n Mutual Fire Ins. Co., 38 N. D. 483, 
165 N. W. 545; Home Ins. Co. v. Kennedy, 47 Neb. 138, 66 N. W. 278, 53 Am. St. 
Rep. 521; Hollis v. Ins. Co., 65 Iowa, 454, 21 N. W. 774; Titus v. Ins. Co., 81 
N. Y. 410; Kiernan v. Dutchess County Mutual Ins. Co., 150 N. Y. 190, 44 N. E. 
698; Bishop v. Agricultural Ins. Co., 130 N. Y. 488, 29 N. E. 844. Many other 
cases might be cited, all bearing upon the same proposition. 

[4] It is set forth in the answers, after alleging the sale of a portion of the 
damaged goods, that, by reason of the facts set forth, plaintiff forfeited all right 
to an appraisal of damages to the property sold, as well as all right to recover 
damages therefor. It is further alleged that the actual amount of such damage was 
less than $10,000 and, further, that the award, as made, was grossly excessive. 
The answér to this contention is that the policies covered the entire stock of mer- 
chandise as one item and is in no manner divisible. The premium was paid for the 
whole risk as a single item. There is but a single provision for submission to 
arbitration, and that is for an appraisal of the loss to the entire stock insured. We 
know of no authority giving a right of appraisal to a portion of the property dam- 
aged. By assuming such attitude, appellants concede liability for a part of the 
loss. It must follow that the asserting of an unwarranted claim of forfeiture for 
damages to a part of an indivisible claim for loss must be taken as an admission of 
liability by appellants for the entire loss to the extent covered by the policies, in 
effect amounting to a waiver of their right to assert a forfeiture of the entire claim. 
Parsons, Rich & Co. v. Lane, 97 Minn. 98, 106 N. W. 485, 4 L. R. A. (N. S.) 231, 
7 Ann. Cas. 1144; Plath v. Minn. Farmers’ Mut. Fire Ins. Ass’n, 23 Minn. 479, 23 
Am. Rep. 697; Corpus Juris, vol. 26, p. 101. It follows that the order appealed 
from in each case should stand. 

Affirmed. 

Stone, J., concurs in. the result. 


LOWRY v. FIDELITY -PHENIX FIRE INS. CO. (No. 15065.) 
(Kansas City Court of Appeals. Missouri. Jan. 19, 1925. Certiorari Denied April 
13, 1925.) 

272 Southwestern Reporter, 79. 

1. INSURANCE—“TOTAL LOSS” DEFINED. 

As applied to insurance, “total loss” does not mean that property insured must 
be entirely annihilated, nor that any portion remaining after loss shall have no 
value for any purpose, but only destruction of property insured to such extent as 
to deprive it of character in which it is insured. 

(For other cases, see Insurance, Dec. Dig. § 493.) 

2. INSURANCE—RIGHTS AND OBLIGATIONS OF PARTY UNDER KAN- 
SAS INSURANCE POLICY DETERMINED BY LAWS OF KANSAS. 
Rights and obligations of party under Kansas insurance policy are to be de- 

termined according to laws of Kansas. 


(For other cases, see Insurance, Dec. Dig. § 125[2].) 
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9. INSURANCE—LAWS OF KANSAS WHERE INSURANCE CONTRACT 

WAS ENTERED INTO BECAME PART OF CONTRACT. 

Laws of Kansas, governing rights and liabilities created by fire insurance policy, 
were as much a part of an insurance contract entered into in that state and cover- 
ing property located there as though they were written into or specifically referred 
to by contract. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


10. INSURANCE—ALLOWANCE OF ATTORNEY FEES IN SUIT ON KAN- 

SAS FIRE POLICY HELD PROPER. 

In suit on Kansas fire policy, court properly allowed attorney fees for plaintiff, 
in view of Gen. St. Kan. 1915, §§ 5358, 5359, allowing attorney fees where plaintiff 
successfully sues on a policy of fire insurance; statutes being a part of insurance 
contract itself. 

(For other cases, see Insurance, Dec. Dig. § 675.) 


Appeal from Circuit Court, Jackson County; E. E. Porterfield, Judge. 

“Not to be officially published.” 

Action by Maggie Booth Lowry against the Fidelity-Phenix Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Crow & Newman, of Kansas City, for appellant. 

J. C. Rosenberger, Rollin E. Talbert, and D. G. Warrick, all of Kansas City, 
for respondent. 

TrimBLE, P. J. This is an action on a $2,000 policy of fire insurance on 
plaintiff’s residence in Rosedale, Kan. The policy ran for 3 years from April 28 
1920, and is a Kansas contract, having been applied for, countersigned, issued and 
delivered on property in that state. The fire causing the loss herein sued for occurred 
in the early hours of the morning of December 11, 1921. 

The petition, after alleging the execution and delivery of the policy in Kansas 
and the total destruction of the house by fire, pleaded, in hxc verba, the “valued 
policy law” of Kansas, consisting of Sections 5356, 5357, 5358, and 5359, General 
Statutes of Kansas 1915, and then alleged that plaintiff duly performed and com- 
plied with all of the conditions of said policy and said statutes on her part to be 
performed, and had demanded payment of said insurance, but defendant had refused 
to pay, making it necessary for plaintiff to bring this suit and hire attorneys for 
that purpose and to incur the expenses of their fees, the reasonable amount of which 
is $700, for which amount, together with $2,000 and interest at 6 per cent. thereon 
from January 7, 1922, judgment was prayed. 

The amended answer, on which the case was tried, consisted, first, of a general 
denial, and it then alleged that, after the policy was issued, another and prior fire 
occurred, the loss on account of which was adjusted and the sum of $40.50 paid 
thereon in full of same. The answer further alleged that in the fire sued for, the 
house was not totally destroyed; and then set up a provision of the policy requiring 
an appraisement, in case the parties could not agree on the loss, and alleging that 
plaintiff had refused to join in said appraisal, wherefore she was not entitled to 
recover. 

The reply denied these allegations, and again pleaded a total loss of the property, 
whereby she was not, under said valued policy law and the decisions of the Supreme 
Court of Kansas, notably those of Liverpool, etc., Ins. Co. v. Heckman, 64 Kan. 
388, 67 P. 879, and Queen Ins. Co. v. Straughan, 70 Kan., 186, 78 P. 447, 109 Am. 
St. Rep. 421, rerequired, in that event, to submit to an appraisal. 

A trial resulted in a verdict for plaintiff in the full amount of the policy, less 
the $40.50 which the jury found the defendant had paid in settlement of the former 
loss pleaded by it, together with interest on the balance from date of demand. 

On motion filed for allowance of attorney’s fee, as provided in Section 5359, 
Gen. St. Kan. 1915, and evidence introduced thereunder, including the laws and 
decisions of Kansas in relation thereto, the court allowed $600 as attorney’s fees, 
and rendered judgment for plaintiff on the verdict in the sum of $2,098.95, with 
interest at 6 per cent., and. for costs and for the $4600 attorney’s fees as a part 
thereof. Thereupon an appeal was allowed defendant. 

[1] There was ample evidence from which the jury could find that the fire 
resulted in a “total loss” of the dwelling. As applied to the subject of insurance, 
the phrase “total loss” does not mean that the property insured must be entirely 
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annihilated, nor that any portion remaining after the loss shall have no value for 
any purpose, but it means “only destruction of the property insured to such extent 
as to deprive it of the character in which it is insured.” And, even though some 
portion of the building remains after the fire, yet, if it “cannot be reasonably used 
to advantage in the reconstruction of the building, or will not, for some purpose, bring 
more money than sufficient to remove the ruins, such building is, in contemplation of 
the law, a ‘total loss’ or ‘wholly destroyed.’” Liverpool, etc., Ins. Co. v. Heck- 
man, 4 Kan. 388, 395, 67 P. 879, 882. 

[2] The policy is a Kansas contract, and the rights and obligations of the 
parties accruing thereunder are to be determined according to the law of Kansas. 
Ayers v. Continental Ins. Co. (Mo. App.) 217 S. W. 550, 551; Thompson v. 
Traders’ Ins. Co., 169 Mo, 12, 26, 68 S. W. 889; First National Bank v. Security Mut. 
Life Ins. Co., 283 Mo. 336, 354, 222 S. W. 832. 

Plaintiff’s instruction No. 1 is as follows: 

“The court instructs the jury that the governing law in this case is the law 
of the State of Kansas where the insurance policy sued on was issued to plaintiff, 
and where the dwelling house described in the policy was located, and that the 
statute of Kansas read in evidence is binding upon the defendant company. You 
are further instructed that by said Kansas statute it is provided that whenever any 
policy of insurance shall be written to insure any improvements upon real estate 
against loss by fire, and said property insured should be wholly destroyed by fire, 
the amount of insurance written in such policy shall be taken conclusively to be 
the true value of the property insured and the true amount of loss and measure of 
damages. 

“If, therefore, you believe from the evidence that on or about December 11, 
1921, the dwelling house described in said policy was wholly destroyed by fire, and 
that at the time said policy was issued and at the time of said fire plaintiff was the 
owner of said dwelling house, then $2,000, the amount of insurance written in each 
policy, shall be taken by you conclusively to be the true value of said house and the 
true measure of plaintiff's loss and her measure of damages, unless you further 
believe from the evidence that defendant company paid out to or for plaintiff a 
sum, not exceeding $40.50, under said policy, on account of damage done by fire of 
May 6, 1921, in which event you should deduct such amount (not exceeding $40.50) 
from said $2,000; but, if you find from the evidence that nothing was paid by the 
company to plaintiff on account of said fire of May 6, 1921, and that defendant com- 
pany repaired or attempted to repair such damage in such unworkmanlike manner 
that such repairs were without value, if you so find, then you would have \no 
right to make said deduction. You are further instructed that, if your verdict be 
in favor of the plaintiff, and you should find from the evidence that her house was 
wholly destroyed by fire, then she is entitled to interest on the amount which you 
may find due her, at the rate of 6 per cent. per annum from December 30, 1921, up 
to the present date.” 

It is urged that this instruction is erroneous because: (a) It tells the jury that 
the statutes of Kansas introduced in evidence is the law of Kansas; (b) it was an 
unwarranted comment upon the evidence; and (c) it deprived the defendant of 
its defenses, in that it ignores the defense of payment of the $40.50 loss in the former 
fire, and ignores its defense that the loss involved herein was a partial loss. 

[3,4] As to the first objection, the official printed statute book of Kansas, known 
as the General Statutes of Kansas 1915, published by authority of the State of 
Kansas, and carrying the due authentication of the Attorney General and Secretary 
of State of Kansas, was the work introduced; Section 5356 of which, as far as 
applicable, is as follows: 

“Whenever any policy of insurance shall be written to insure any improve- 
ments upon real property in this state against loss by fire, tornado or lightning, 
and the property insured shall be wholly destroyed, without criminal fault on the 
part of the insured or his assigns, the amount of insurance written in such policy 
shall be taken conclusively to be the true value of the property insured, and the 
true amount of loss and measure of damages. * * *” 

The statutes and the decisions of Kansas pleaded were introduced without ob- 
jection, and the case was tried on the theory that they contained the law governing 
it. Nothing appeared which in any way controverted or questioned the authenticity 
of the statutes. It was the duty of the trial court to instruct the jury as to the law 
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of the case, the same as its duty to declare the law of our own state in a case gov- 
erned by it. Slaughter v. Metropolitan Street Ry., 116 Mo. 269, 277, 23 S. W. 760. 
The proof, which was offered to show the Kansas laws, was written, official, docu- 
mentary evidence. The foreign law was not sought to be proved by oral testimony 
of experts learned in that law. If it had been, doubtless it should have been left 
to the jury to say whether it should be believed or not; but, if a written law be 
proved, it is the duty of the court to construe it and instruct the jury as to its 
meaning and effect. Charlotte v. Chouteau, 33 Mo. 194, 200. An instruction which 
assumes an uncontroverted fact, and on the theory of which the case is tried is not 
erroneous. Midway National Bank v. Davis, Director General, 288 Mo. 563, 581, 
233 S. W. 406; Dee v. Nachbar, 207 Mo. 680, 698, 106 S. W. 35; Godfrey v. Kansas 
City, etc., Power Co., 213 Mo. App. 139, 247'S. W. 451, 455 ; Davidson v. St. Louis 
Transit Co., 211 Mo. 321, 356, 109 S. W. 583. 

[5-8] As to the second objection, the instruction shows on its face that it does 
not comment upon the evidence. It does enumerate the ultimate facts necessary to 
be found before the jury can render a verdict for plaintiff. Of course, it is proper 
for the court to require the jury to find the ultimate facts essential to plaintiff’s 
right of recovery. Decisions condemning instructions which single out portions of 
the evidence and give undue prominence to them, or which tell the jury that certain 
specifically mentioned evidence established a fact in issue, or which quotes a part 
of a conversation and tells the jury the effect of that part, are not in point here. 
As to the third objection, that the instruction ignores the defendant’s defenses, it 
is clear that the instruction does not do so. The instruction must be considered in 
its entirety, and if, when read as a whole, it properly submits the issues, then it 
is unobjectionable. Feary v. O’Neill, 149 Mo. 467, 475, 50 S. W. 918, 73 Am. St. 
Rep. 440; Copeland v. Wabash R. Co., 175 Mo. 650, 676, 75 S. W. 106. Besides, 
appellant’s defenses were expressly covered by two instructions given in behalf of 
appellant. Plaintiff had the right to submit her theory of the case, and, if such 
theory is correctly submitted in an instruction, or the elements it submits are suffi- 
cient to authorize a recovery, then it is unobjectionable. It does not have to embrace 
the defendant’s theory, unless, perhaps, the situation and issues are so peculiar that 
the different instructions would be conflicting or appear to be, so as to be confusing. 
State ex rel. v. Hope, 102 Mo. 410, 426, 14 S. W. 985; Turner v. Snyder, 139 Mo. 
App. 656, 123 S. W. 1050; Meily v. St. Louis, etc., R. Co., 215 Mo. 567, 114 S. W. 
1013. 

[9-11] It is next urged that the court erred in allowing attorney fees and in 
rendering judgment for same, for the reason that “the penalty and attorney fee 
provision of our (Missouri) statute cannot be applied in a suit in our courts upon 
a contract of insurance of another state, based upon the laws of such other state.” 
No doubt this is true. The trouble with appellant’s objection is that it assumes 
that in allowing the attorney fee the court was applying and enforcing our Missouri 
law with reference to vexatious refusal to pay. Such, however, was not done. -The 
insurance policy being a Kansas contract, the substantive rights and obligations 
accruing thereunder are to be determined by the law of Kansas. See authorities 
hereinbefore cited on this point. Furthermore, the laws of Kansas governing the 
rights and liabilities created by such insurance contracts as are made with reference 
thereto—that is, the laws in force where, and at the time, the contract is entered 
into—are as much a part of the contract as though they were written into, or 
specifically referred to by, the contract. 13 C. J. 560, § 523; Daggs v. Orient Ins. 
Co., 136 Mo. 382, 390, 38 S. W. 85, 35 L. R. A. 227, 58 Am. St. Rep. 638; Arthaud 
v. Grand River, etc., District, 208 Mo. App. 233, 232 S. W. 264, 267. The Kansas 
statutes expressly provide that contracts of insurance shall be deemed to have 
been made in contemplation of the statutes of that state. For Section 5358, Gen- 
eral Statutes of Kansas 1915, pleaded and introduced in evidence, provides: 

“This act shall apply to all policies of insurance hereafter written in this state, 
‘and also to the renewals which shall hereafter be made of all policies written in 
this state, and the contracts made by such policies and renewals shall be construed 
to be contracts made under the laws of this state.” 

Section 5359, General Statutes of Kansas 1915, is as follows: 

“The court in rendering judgment against any insurance company on any such 
policy of insurance shall allow the plaintiff a reasonable sum as an attorney’s fee, 
to be recovered as a part of the costs.” (Italics ours.) 
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Since the provisions of the Kansas law are a part of the contract itself, then it 
follows that the allowance of an attorney’s fee and permitting a “recovery”. thereof 
in cases where suit is or has to be brought, is not the enforcement of a penalty, but 
of a contractual obligation to reimburse plaintiff for the outlay made necessary under 
the circumstances. The Kansas laws, unlike ours, do not say that, if the refusal 
to pay is found by the jury to be vexatious, then damages may be assessed together 
with an attorney’s fee. The Kansas statute says nothing about a vexatious refusal 
to pay or a penalty. It provides for the allowance and “recovery” of an attorney’s 
fee in every case where suit has to be brought on a policy of fire insurance and the 
plaintiff is successful in the contention over the issue involved. In the case of 
Alliance, etc., Ins. Co. v. Corbett, 69 Kan. 564, 571, 572, 77 P. 108, 111, the Kansas 
Supreme Court adverts to the doctrine of certain cases holding that attorneys’ fees 
may be imposed as a kind of penalty incurred in conduct of business affected with 
a public interest, and then says: 

“The Legislature has chosen to make important distinctions in the imposition of 
burdens of the character mentioned in different cases. In actions against railroads 
for damage by fire, attorney’s fees are recovered as a part of the judgment itself 
and inhere in the general cause of action for damages. Gen. Stat. 1901, § 5924; 
Railway Co. v. Ludlum, 63 Kan. 719, 66 Pac. 1045. In other statutes the fees allowed 
for the plaintiff’s attorney are identified with the damages for which the action is 
primarily brought. In such cases the punitive character of the award is quite con- 
spicuous, and it should be determined as any other item of the plaintiff’s claim.” 

The court, after doing this, then goes on to say: 

“In suits against insurance companies, however, the Legislature has indicated 
that the allowance is to be made as an indemnity for an outlay occasioned by the 
company’s fault, and recovery is limited to a reimbursement of the successful party 
for the necessary expenses incurred in the prosecution of his claim.” (Italics ours.) 

In Ayers v. Continental Ins. Co. (Mo. App.) 217 S. W. 551, it is said: 

“The payment of an attorney’s fee was a part of the performance of the con- 
tract, and is governed by the law of Kansas, where contract was made.” 

It is true, the recovery of attorney’s fee was not upheld in that case, but an 
examination of the record discloses that no law of the State of Kansas was pleaded 
or proved, and of course the only basis of such recovery was the Missouri law, 
which could not be applied. 

In Thompson v. Traders’ Ins. Co. 169 Mo. 12, 29, 68 S. W. 889, 893, the 
attorney fee was sought solely under Missouri law, but the court said: 

“The Missouri statute, imposing this penalty for vexatious delay, does not 
relate to the remedy. It is a matter connected with the performance of a contract. 
* * * The Missouri law applies only to the remedy in this case. The law of Kansas 
applies to the contract and to all matters pertaining to the performance thereof.” 
(Italics ours.) 

And in First National Bank v. Security, etc., Ins. Co., 283 Mo. 336, 354, 222 
S. W. 832, the attorney’s fee was likewise sought under Missouri law, for no Texas 
statute authorizing the recovery of same was pleaded. The court said: 

“This contract was made in Texas. Respondent is a resident of Texas, paid 
the premiums there, and demanded performance of the contract in that state. The 
Texas statute, if any there is on this proposition, is not pleaded. We do not take 
judicial notice of the statutes of a sister state, and if such a statute as would authorize 
the allowance of an attorney’s fee exists in that state, it should have been pleaded 
and proven in the same manner as any other fact. Fidelity Loan Securities Co. v. 
Moore, 217 S. W. (Mo.) 286, loc. cit. 289. The allowance of an attorney’s fee 
relates to the right and not to the remedy.” 

In the case of Spring Garden Ins. Co. v. Amusement Syndicate Co., 178 F. 
519, 527, 534, 102 C. C. A. 29, the federal Circuit Court of Appeals for the Eighth 
Circuit upheld an allowance of attorneys’ fees. That was a suit in equity, and the 
ren in his opinion, after quoting the Kansas statute, said (page 527, 102 
hs Ar) : 

“That the requirement of the statute would be binding on this court sitting as 
a court of law rendering judgment in a case where the loss is total, and not partial, 
must be conceded.” e 

The Court of Appeals, however, held that the statute was applicable to policies 
written on improvements to real estate whether the loss was total or partial, and 
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* page p34 (102 C. C. A. 44) the court said: “The attorney’s fees were properly 
allowed. 

In support of its contention that the provision of the statute now under con- 
sideration relates to the remedy which cannot be enforced in another state, appellant 
cites Young v. Renshaw, 102 Mo. App. 173, 76 S. W. 701; Schempp v. Davis, 201 
Mo. App. 430, 211 S. W. 728; Wait v. Atchison, etc., R. Co., 204 Mo. 491, 103 S. W. 
60; Mills v. Metropolitan St. Ry. Co., 282 Mo. 118, 221 S. W. 1; and Mills v. 
Metropolitan St. Ry. Co., 282 Mo. 118, 221 S. W. 1. But these are cases dealing 
with the enforcement of an attorney’s lien given by the Missouri statute, a right 
belonging to the attorney for plaintiff and perhaps incidental to the case, but not 
a part of the plaintiff’s cause of action, or right arising as a part of the contractual 
obligation existing between the parties and upon which the action rests. Such 
cases are therefore not in point; and the purpose of the Kansas statutes being to 
effect the payment of the full amount of insurance, without loss resulting from 
attorneys’ fees, and limiting recovery of attorney fees to “reimbursement of the 
successful party for the necessary expenses incurred in the prosecution of his 
claim” (Alliance, etc., Ins. Co. v. Corbett, 69 Kan. loc. cit. 572, 77 P. 111 [Italics 
ours]), the provision is compensatory, a part of the contractual obligation arising 
from the contract made under such laws, and hence can be enforced in Missouri, 
the same as any other part of the contractual rights, and is not to be defeated by 
giving it the name of remedy. The point that the Kansas law conflicts with the 
Missouri law is without merit; it is manifestly not against the public policy of our 
state, and though it may differ from our laws in regard to the same subject-matter, 
that can make no difference, since it is purely Kansas law that is being enforced and 
not Kansas law eked out by the Missouri law on a similar subject. 

We think the judgment should be affirmed. It is so ordered. 

The other Judges concur. 


CHAUVIN v. SUPERIOR FIRE INS. CO. 
(Supreme Court of Pennsylvania. May 11, 1925.) 
129 Atlantic Reporter, 326. 


1. INSURANCE—STANDARD FORM OF POLICY PROVIDED BY STAT- 
UTE ee NOT AFFECT ITS STATUS AS CONTRACT BETWEEN 
PARTIES. 

The standard form of contract for fire insurance provided by statute does not 
affect status of policy as contract between parties, and does not bar insured’s right 
to recover to any greater extent than if form had been chosen by parties themselves. 

(For other cases see Insurance, Dec. Dig. § 146[4].) 


2. INSURANCE—INSURED MAKING BONA FIDE ATTEMPT TO CARRY 
OUT APPRAISEMENT PROVISION MAY BRING ACTION ON FAIL- 
URE OF APPRAISERS TO AGREE. 

Construing a fire insurance policy in disregard of fact that form was by legisla- 
tive enactment, the requirement as to an appraisement in case of disagreement or 
a bona fide effort to join therein was merely a condition precedent to an action by 
insured, and, where a good-faith attempt was made but appraisement was prevented 
by failure of appraisers to agree, insured fully performed his obligation, and was 
entitled to bring suit without necessity of appointing second appraisers. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

3. INSURANCE—INSURER HELD TO HAVE WAIVED RIGHT TO RE- 
BUILD DAMAGED PREMISES. 

Where insurer knew of order of fire marshal requiring razing of walls of insured 
building, which had been damaged by fire, and made no attempt to exercise its option 
to replace, it thereby waived its right to rebuild. 

(For other cases, see Insurance, Dec. Dig. § 595.) 


4. INSURANCE—AMOUNT OF LOSS FOR JURY, WHERE EVIDENCE 
CONFLICTING. 
In action on fire insurance policy for destruction of building by fire, where 
testimony as to amounts of loss was conflicting, question was for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 
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6. INSURANCE—LETTERS WRITTEN TO INSURED ORDERING RE- 
aha Td BUILDING DAMAGED BY FIRE HELD PROPERLY AD- 
ITTED. 


In action by insured for alleged total destruction of insured’s building, letters 
written to insured by fire marshal and building inspector, ordering him to remove 
building as menace to public safety, were competent to corroborate plaintiff’s testi- 
mony to effect that building was totally destroyed, and that plaintiff in removing it 
was acting pursuant to orders received from public authority. 

(For other cases, see Insurance, Dec. Dig. § 661.) 


] Appeal from Court of Common Pleas, Allegheny County; Joseph M. Swearingen, 
udge. 

Action by Oscar E. Chauvin against the Superior Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, and Schaffer, 
JJ 


John M. Haverty and Charles W. Dahlinger, both of Pittsburgh, for appellant. 

William C. Jacob and Dale C. Jennings, both of Pittsburgh, for appellee. 

Frazer, J. Plaintiff contracted with defendant for a policy of fire insurance 
for $15,000 covering a building located in the City of Pittsburgh. A fire occurred 
March 7, 1923, in a property adjoining plaintiff’s and spread to his, damaging the 
latter to such extent that the city building inspector and fire marshal ordered the 
walls taken down. In the meantime due notice of the fire had been given, and on 
March 12, 1923, two appraisers were chosen by the parties to fix the loss. These 
appraisers selected an umpire; the three, however, failed to agree, and on April 27 
plaintiff revoked the appointment and filed proof of loss, which defendant rejected, 
alleging amount stated to be excessive and not proved in proper form, and also 
demanded appointment of new appraisers, naming one to act on its behalf. To this 
action plaintiff declined to accede. The walls of the building remained standing 
for more than 30 days following the filing of proof of loss, after which time what 
remained of the building was taken down pursuant to orders of the fire marshal 
and building inspector. Plaintiff then sued for the face value of the policy, claiming 
a total destruction of the building, or practically so, and in support of this conten- 
tion there was evidence that after removal of the destroyed part the remainder of 
the walls would become unsafe and the cost to repair the old wall would exceed 
the expense necessary to remove,and rebuild all walls. Defendant denied total 
destruction and claimed the building capable of being repaired at a price much less 
than the face amount of the policy. The evidence, being conflicting, was submitted 
to the jury, who found in favor of plaintiff for the full amount of the claim, with 
interest. Defendant appealed from the judgment entered on the verdict. Appellant 
argues that the appraisers first appointed having failed to agree, new appraisers 
should have been chosen on its demand and, having named one to act on its behalf, 
plaintiff was not justified in refusing to comply with the request. The policy is 
the standard form prescribed by statute, and provides that, in case the insured and 
the company fail to agree as to the amount of loss, each is required to select a 
competent appraiser, who, in turn, are authorized to choose an umpire, and that an 
award in writing should be made by the appraisers so chosen or any two of them. 
It is not denied that no two of the three persons so named were able to agree on an 
award, nor is it alleged that fraud on the part of plaintiff existed or that he was in 
any way responsible for their failure to reach a conclusion. The policy makes no 
provision for the course to be pursued in the event of a failure of the appraisers to 
agree. We find no stipulation for the appointing of a second board of appraisers, and 
for that reason all express requirements of the policy in this respect were fully car- 
ried out by plaintiff in choosing the first appraiser to act with the one selected by 
defendant. 

[1,2] The standard form of contract for fire insurance provided by statute does 
not affect the status of the policy as a contract between the parties, nor was it the 
intention of the Legislature to lay down any rule of law for the construction of such 
contracts. Gratz v. Insurance Co., 282 Pa. 224, 230, 127 A. 620. Consequently, the 
fact that the form of the policy is prescribed by statute does not confer any greater 
effect to bar plaintiff's action than if the form had been chosen by the parties them- 
selves. They are deprived of no right they would have had if no statutory provision 
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had existed. Gratz v. Insurance Co., supra; Reed v. Insurance Co., 138 Mass. 572. 
Construed as a contract and disregarding the fact that the form was by legislative 
enactment, the appraisement or a bona fide effort to join therein was merely a con- 
dition precedent to an action by the insured (Gratz v. Insurance Co., supra), and 
where an attempt was made in good faith to carry out its provisions, and appraise- 
ment prevented owing to failure of the appraisers to agree, plaintiff had fully per- 
formed his obligation and is entitled to bring suit without the necessity of appoint- 
ing second appraisers. He was within his rights in revoking the arbitration agree- 
ment upon refusal of the appraisers or two of them to sign an award. 

[3] Defendant also complains it was denied an opportunity to rebuild the prem- 
ises, which it alleges could have been done for less than the face value of the policy. 
It appears, however, that defendant was aware of the orders given by the fire marshal 
and building inspector, and had ample opportunity to exercise its option. Neverthe- 
less, it stood by and saw the work going on, and made no attempt within the 30-day 
period to exercise its option to replace. This action operated as a waiver of the 
right to rebuild. 

[4] So far as the question of the amount of the loss is concerned, the testimony, 
being conflicting, was necessarily for the jury. Plaintiff’s witnesses fixed the 
amount, after allowing proper deduction for depreciation, in excess of the face value 
of the policy, while defendant’s witnesses placed the value much lower, Under 
the circumstances the court was bound to leave the question to the jury. 

[5] Defendant complains of the admission of improper evidence on the ques- 
tion of value, in that plaintiff was permitted to testify as to the value of the build- 
ing, in his opinion. The risk assumed under the policy was the “actual cash value,” 
not exceeding the amount of the policy or the cost of replacement. While plaintiff 
was not a real estate expert, and did not pretend to be, he was presumably familiar 
with his own property, and defendant made no attempt to interrogate him as to his 
qualifications. There was no abuse of discretion in admitting the evidence, and it 
was properly submitted to the jury. Markowitz v. P. & C. R. Co, 216 Pa. 535, 
65 A. 1097; Lally v. Railroad, 215 Pa. 436, 64 A. 633; Strauch v. Pittsburgh, 70 Pa. 
Super. Ct. 251; Mengell’s Ex’rs v. Water Co., 244 Pa. 120, 73 A. 201. 

[6] It is also alleged the trial judge erred in admitting in evidence letters written 
by the fire marshal and notice received from the city building inspector, both order- 
ing the removal of the building as a menace to public safety. The evidence was 
competent for the purpose of corroborating other testimony on behalf of plaintiff to 
the effect that the building was totally destroyed, and that plaintiff, in removing it, 
was acting pursuant to orders received from public authorities, and had been notified 
that, unless he voluntarily removed the damaged property within the stipulated time, 
the city would proceed to do so at his expense. Reyenthaler v. Philadelphia, 160 
Pa. 195, 28 A. 840. 

The judgment is affirmed. 
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MARINE 


GEORGE A. MOORE & CO. v. EAGLE STAR & BRITISH DOMINIONS INS. 
CO., Limitep, Et AL.. (No. 18068.) 
THE C. S. HOLMES 
(District Court, N. D. California, S. D. March 18, 1925.) 
5 Federal Reporter (2d) 358 
2. INSURANCE—MARINE POLICY INSURING AGAINST LIABILITY 

FOR: LOSS OR DAMAGE TO CARGO HELD NOT TO IMPLY WAR- 

RANTY OF SEAWORTHINESS. 

A policy, insuring a shipowner in respect to any liability incurred for “loss or 
damage to any goods which may arise from any cause whatever,” does not imply a 
wey of seaworthiness of the ship, which would practically make such provision 
ineffective. 


(For other cases, see Insurance, Dec. Dig. § 273.) 


3. INSURANCE—WHERE INSURANCE WAS EFFECTED BEFORE LOSS 
POLICY IS EFFECTIVE, THOUGH NOT ISSUED UNTIL AFTER LOSS. 
Where a contract of insurance was made and the insured was notified that the 
insurance was effected before a loss, the policy is effective, though not issued until 
after the loss, and the insured was under no duty to notify the insurer of the loss 
before the issuance of the policy. 


(For other cases, see Insurance, Dec. Dig. § 262.) 


In Admiralty. Suit by George A. Moore & Co., a corporation, against the Eagle 
od & British Dominions Insurance Company, Limited, and others. Decree for 
libelant. 

Derby & Single, S. Hasket Derby, and Carroll Single, all of San Francisco, Cal., 
for libelant. 

Pillsbury, Madison & Sutro, of San Francisco, Cal., for respondents. 

KeErrIGAN, District Judge. This is a libel in personam by G. A. Moore & Co. 
against certain insurance companies upon three insurance policies, one issued by each 
respondent. The policies covered protection and indemnity against certain losses and 
liabilities incident to shipping on the schooner C. S. Holmes. In 1920 the Holmes was 
libeled at New Plymouth, New Zealand, for damages done to a cargo of benzine which 
had been shipped from San Francisco to New Zealand. The cargo owner secured a 
judgment against the ship in the New Zealand court, which judgment is made the 
basis for the present libel against the insurance companies. 

The facts surrounding this shipment are very fully presented in the opinion of the 
New Zealand court. It appears that the benzine was stowed in a deck house which 
had been built upon the upper deck of the Holmes. When the cargo was unloaded at 
New Zealand, it was found that the case oil had suffered severe loss. An examination 
disclosed the presence of sea water in the deck house, which, of course, accounted for 
the rusted and damaged condition of the cases containing the benzine. This water 
had entered the deck house at some time during the voyage, and the water marks on 
the cases indicated that it had risen at times to the level of the second or third tier 
of cases. As the questions presented herein turn more or less on the drainage system 
which had been provided to carry off whatever sea water might enter the deck house, 
I will quote from that part of the opinion of the New Zealand court wherein these 
drains are described. “There are four of these (scupper drains), two on each side 
of the deck house. The design of each scupper drain is this: A hole is made in the 
main deck and another is made below the main deck in the inner skin of the ship. A 
pipe is then placed so as to connect the two. This is necessarily a curved pipe bend- 
ing a little after leaving the main deck towards the ship’s side. Water poured into 
the deck house would enter the orifice, and if unobstructed would at once flow down 
between the outer planking and the inner skin into the bilge and there be pumped out 
in the ordinary way. If everything was in working order, the exit of the water would 
be rapid and it could not rise high in the deck house.” After discussing the evidence 
of the marine surveyors who examined the cargo on its arrival at New Zealand, as 
well as the evidence of the marine surveyors who had issued certificates of sea- 
worthiness at San Francisco, the court stated: “The only conclusion that I can draw 
from the evidence as a whole is that the scuppers as a system proved inadequate. 
* * * The scuppers were designed to meet a certain amount of accidental obstruc- 
tion, but they proved inadequate to meet what came.” 
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A proper determination of this case may be had on a consideration of two of the 
questions presented by counsel. One of these, a question of law, is: “Is there an 
implied warranty of seaworthiness in a so-called P. & I. policy, such as is here sued 
on, and the second, a question of fact, is, “Was the Holmes unseaworthy with the 
actual fault and privity of the libelant.” In passing, it may be said in connection 
with this latter point, that the libelant concedes that it cannot recover herein if the 
unseaworthiness was its actual fault and privity. 

[1] I shall discuss these questions inversely to the order in which they have just 
been stated. The respondent insurance companies contend the New Zealand court 
expressly found that the Holmes was unseaworthly, and that the judgment embodies 
and rests upon an indispensably necessary finding that such unseaworthiness was with 
the actual fault and privity of libelant. They invoke the well-established principle 
that a valid judgment is conclusive between the parties and their privies, as to all 
questions of fact adjudicated. Unquestionably the New Zealand court found that the - 
ship was unseaworthy when she left San Francisco, but I am of the opinion that it 
did not find that such unseaworthiness was with the actual fault and privity of the 
libelant, and that, further, such a finding was not necessary to support the judgment. 

The shipowner had relieved itself of the absolute obligation to furnish a seaworthy 
ship by inserting the rather common provision in the bill of lading that—‘“The ship- 
owner shall be responsible for loss or damage arising from any unfit state of the vessel 
when she sails on the voyage but any latent defect in hull, machinery, equipment, or 
fittings shall not be considered unfitness or unseaworthiness ; provided the same do not 
résult from want of due diligence of the shipowner or of the ship’s husband or man- 
ager.” It is thus seen that the libelant would not have been liable to the cargo owner, 
unless it had failed to exercise due diligence to make the snip seaworthy. On familiar 
principles of law, it must be assumed, therefore, that the New Zealand court found 
that the unseaworthiness of the Holmes to carry the cargo of benzine arose either 
from obvious defects or from defects which libelant could have found and corrected 
by exercising due diligence. Practically these two propositions amount to the same 
thing, so we may say that a finding that the libelant had failed to exercise due dili- 
gence was absolutely necessary to support the judgment of the New Zealand court. 
But a shipowner may furnish an unseaworthy ship and not be charged with actual 
fault and privity of the unseaworthiness, even though he may have failed to exercise 
that due diligence which would relieve him from the obligation of furnishing a sea- 
worthy ship. That is, there is a distinction between the terms “due diligence” and 
“actual fault and privity” as used in admiralty law. These terms have received judi- 
cial interpretation in connection with the Harter Act (27 Stats. at Large, 445 [Comp. 
St. §§ 8029-8035]) and the Limited Liability Acts (sections 4283-4286, R. S. [Comp. 
St. §§ 8021-8024]). Section 3 of the Harter Act provides: “That if the owner of any 
vessel * * * shall exercise due diligence to make the said vessel in all respects sea- 
worthy * * * neither the vessel, her owner * * * shall become or be held respon- 
sible for damage or loss resulting from faults or errors in navigation or in the man- 
agement of said vessel.” (Comp. St. § 8031.) 

The clause of the bill of lading above quoted is sanctioned by section two of the 
Harter Act, which provides that it shall not be lawful for the owner to insert a pro- 
vision in the bill of lading by which its obligation to exercise due diligence is in any 
wise lessened, weakened, or avoided. Obviously the term “due diligence” is used 
synonymously in these two sections of the act. It has been held, where the owner 
sought to avail himself of the benefits of section 3 of the Harter Act, that a shipowner 
does not exercise due diligence by merely furnishing proper structure and equipment, 
for the diligence required is diligence to make the ship in all respects seaworthy, and 
that means due diligence on the part of all the owners’ servants in the use of the 
equipment until the voyage is commenced. In other words, the owners must show 
that those whom they employed to act actually used due diligence. International 
Navigation Co. v. Farr & Bailey Manufacturing Co., 181 U. S. 218, 21 S. Ct. 591, 
45 L. Ed. 830. On the other hand, the phrase “actual fault and privity” has been 
judicially defined in connection with the limited liability acts, which allow limitation 
of liability to the value of the offending ship for certain losses where the fault which 
gave rise to the liability was without the owners’ privity or knowledge. In decisions 
construing these statutes, it has been held that an owner is without actual fault and 
privity where he has engaged competent men to inspect or supervise certain work, 
and a loss occurs through the negligence of such employees. The Anna Faxon, 75 
F. 312, 21 C. C. A. 366. 
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Applying these principles to the instant case, we find that if the unseaworthiness 
arose from the nigligence of those in actual charge of the ship (i. e., by failing to 
properly clean the deck of debris before storing the oil, etc.), or from the negligence 
or inefhiciency of those intrusted with the work of constructing the deck house and 
installing the scupper drains, the shipowner would be liable to the cargo owner, not- 
withstanding the due diligence clause of the bill of lading. And, further, if the 
unseaworthiness arose from any of the causes just stated, the shipowner would not 
necessarily be charged with actual fault and privity. Certainly, under the Faxon 
Case, supra, he would not be so charged, where he had engaged experienced and 
competent men to do the specified work. A finding that the ship was unseaworthy 
with the actual fault and privity of the libelant was, therefore, not necessary to sup- 
port the judgment of the New Zealand court, and as there is nothing in the opinion 
intimating that the court believed such to be the fact, I see no reason for implying 
such a finding into the judgment. The libelant’s manager did not personally inspect 
or supervise the construction of the deck house, or the loading of the ship, so the 
case does not fall within the doctrine of The Republic, 61 F. 112, 9 C. C. A. 386. His 
testimony was that he believed the ship was seaworthy, but such belief was undoubt- 
edly founded on the reports which he had received from the captain, who supervised 
the construction of the deck house, as well as the marine surveyors who examined the 
ship. These men believed that the ship was seaworthy. There is no showing that the 
libelant’s manager possessed the necessary experience which would enable him to 
determine whether or not the ship was seaworthy to carry benzine, and unquestion- 
ably it would require a skilled person to determine this question. I believe that under 
all the circumstances the reports of the men who supervised the construction of the 
deck house, as well as the certificates of the marine surveyors who examined the ship, 
are sufficient to disprove actual fault and privity of the libelant, even though such 
certificates would not be conclusive if the question was whether or not due diligence 
had been used to make the ship seaworthy. Compagnie Maritime Francaise v. Meyer, 
248 F. 881, 160 C. C. A. 639; The Abbazia (D. C.) 127 F. 495. These cases hold 
that the due diligence required is due diligence to make the ship seaworthy, not due 
diligence in securing surveyors’ certificates. But these certificates and reports are 
certainly evidence that the libelant’s manager did not rely upon his own judgment as 
tc the seaworthiness of the ship. 

(2] The respondents contracted to insure, protect, and indemnify, “if the assured 
shall become liable to pay and shall pay any sum or sums in respect of any respon- 
sibility, claim, demand, damages and/or expenses, or shall incur any other loss.” The 
enumerated perils include, “loss or damage to any goods which may arise from any 
cause whatever.” Without going into the origin and purpose of P. & I. coverage, and 
avoiding any elaborate comparison of such a policy with an ordinary marine insurance 
policy, I think that for the purpose of this decision it is sufficient to point out that 
if a warranty of seaworthiness was implied into this policy, it would mean that in 
practically every instance the insurance company had assumed no risk, because, gen- 
erally speaking, a ship is not liable to the cargo unless it is unseaworthy. Under the 
Harter Act, the ship is not liable to the cargo unless (1) it fails in proper loading, 
stowage, custody, or care of cargo; or (2) unless it is unseaworthy. Cargo improp- 
erly loaded, stowed, or ventilated, as a matter of law, renders the vessel unseaworthy. 
Obviously such a construction is to be avoided; otherwise, libelant would have paid 
premiums to no avail. Even if it be true that cargo claims form but a small part 
of a P. & I. coverage, the same reasoning applies, because it must be assumed that a 
proportionate part of the premium is paid to cover each specified risk. We should go 
far to avoid a construction which would render this particular clause meaningless. 
The English case of The Argo (Carmichael v. Liverpool Sailing Shipowners’ Mutual 
Indemnity Association, VI Asp. Mar. Cas. p. 130) supports this view. In that case 
the port through which the cargo was taken on board was not closed tightly, and as 
the port was below the water line, some water leaked in. The defect in the joint was 
due to the negligence on the part of persons employed by the ship. The water which 
thus leaked in damaged part of the cargo in the lower hold, and the ship in conse- 
quence became liable to pay compensation to the cargo in respect to the damage. The 
shipowner, a member of the Association of Shipowners, sued the association on the 
articles of association by which the members agreed to indemnify each other against 
losses, damages, and expenses arising from or occasioned by any loss or damage of or 
to any goods or merchandise caused by “improper navigation of the ship carrying 
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the goods for which any member might be liable.’ The court held that the loss 
occurred through improper navigation and allowed recovery to the shipowner. It 
has been held that commencing a voyage with a port hole opened, or improperly 
caulked, not only renders the ship unseaworthy, but also amounts to a failure to 
exercise due diligence to make the ship seaworthy. International Navigation Co. v. 
Farr, supra; Dobell & Co. v. Steamship Rossmore Co., 2 Q. B. 408... The Argo being 
as matter of law unseaworthy when she commenced her voyage, and the articles of the 
shipowners’ association being analogous to a protection and indemnity policy, this case 
is authority for the view that there is no warranty of seaworthiness in a protection 
and indemnity policy. 

[3]. All the policies here sued on were actually issued after the loss had occurred 
and one of them was issued after libelant had received notice in San Francisco that 
the Holmes had been libelled for cargo damage. The policies, however, were ante- 
dated to a date prior to the loss, and on the record as here made it may be fairly 
assumed that the insurance was effected as of the earlier date. If the usual practice 
of issuing coverage slips was followed, undoubtedly such was the fact. In any event, 
I am of the opinion that the facts of this case bring it within the language of the 
court in El Dia Insurance Co. v. Sinclair, 228 F. 833, 143 C. C. A. 231, where it is 
said: “The policy in the case at bar is not shown to be in any way affected by fraud. 
Neither the insured nor the insurer’s broker have practiced any fraud whatever upon 
the insurer or its agents. It is true that after the fire occurred and prior to the issu- 
ance of the policy the insured gave no notice of the loss. But the failure to do so is 
explained. The general manager of the insured said that prior to the fire he had been 
informed by his brokers that the insurance had been secured, and that he was wait- 
ing to get the policy, which had not been issued. Surely, under the circumstances, 
he was not called upon to say anything. In Joyce on Insurance, vol. 1, § 108 (1897), 
it is said that: ‘There is no legal nor moral obligation resting on the assured to vol- 
untarily notify the company of a loss occurring after the risk has attached, although 
the policy has not been delivered nor the premium paid.’” Here the brokers informed 
the libelant’s manager, before the Holmes arrived in New Zealand, that the insurance 
had been effected. 

For the reasons above indicated, let a decree be entered for the libelant for the 
sum of $4,790.87, with interest thereon from the dates of payment of the several 
items thereof, and costs. 


OLYMPIA CANNING CO. v. UNION MARINE INS. CO., Liuirep. (No. 8439.) 
(District Court, W. D. Washington, N. D. April 14, 1925.) 
5 Federal Reporter (2d) 522. 
1. INSURANCE—LOSS OF CARGO DUE TO IMPROPER LOADING HELD 

NOT CAUSED BY “PERILS OF THE SEAS.” 

The sinking of a vessel in a calm sea, due to improper loading which caused her 
to capsize, held not caused by a “peril of the seas,” within a policy on the cargo. 

(For other cases, see Insurance, Dec. Dig. § 403.) 

2. INSURANCE—MARINE CARGO POLICY HELD NOT TO COVER LOSS 

THROUGH NEGLIGENT LOADING. 

A cargo policy, insuring against perils of the seas “and all other perils, losses, 
and misfortunes,” held not to cover a loss due to improper loading of the vessel which 
caused her to capsize in a calm sea. 

(For other cases, see Insurance, Dec. Dig. § 416.) 


At Law. Action by the Olympia Canning Company against the Union Marine 
Insurance Company, Limited. On demurrer to affirmative defense. Overruled. 

Plaintiff seeks to recover under a contract of marine insurance for goods shipped 
aboard the steamship Rubaiyat on a voyage from Olympia to Seattle, the material 
part providing: 

“And touching the dangers and perils which the said company is contented to 
bear and does not take upon itself in the voyage so insured as aforesaid, they are 
the sea, * * * and all other perils, losses, and misfortunes that have or shall come 
* * * to the * * * damage of the aforesaid subject-matter of this insurance or any 
part thereof.” 
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All losses and customs are to be adjusted in accordance with the laws and 
customs of England. 

The defendant admits the shipping of the cargo in harmony with the provisions 
of the policy; that the vessel was seaworthy when she sailed from the Port of 
Olympia; that during the course of the voyage, without any fault or neglect on the 
part of the plaintiff, the vessel sank, together with her cargo, and became a total 
loss; admits demand made for the loss by the plaintiff, refusal to pay, and as an 
affirmative defense states that the vessel sailed from the Port of Olympia bound for 
Seattle via Tacoma, having on board the cargo set out in the complaint; that at the 
Port of Tacoma additional cargo was taken which was improperly stowed, and 
the vessel, by reason thereof, became “top-heavy, unstable, tender, and unfitted” to 
continue the voyage; that shortly after leaving the dock at Tacoma she capsized 
and sank and with her cargo became a total loss; that at the time the sea was calm, 
the weather fair, and the sinking was caused solely by her said top-heavy, unstable, 
tender, and unfit condition, and was not caused by perils of the seas or any other perils 
or risks covered by the contract of insurance mentioned. 

The plaintiff has demurred to the affirmative defense. 

Bogle, Bogle & Holman, of Seattle, Wash,, for plaintiff. 

Shorts & Denney, of Seattle, Wash., for defendant. 

.  Neterer, District Judge (after stating the facts as above). -[1] In the absence 
of adverse proof, it is presumed that the ship foundering at sea is because of the 
“peril of the sea.” Rule 7, Sched. 1, Eng. Marine Act 1906; Delanty v. Yang Tsze 
Ins. Ass’n, 127 Wash. 238, 220 P. 754. Here the cause is known. The ship was 
seaworthy at the inception of the voyage. The issue is: Was the loss due to a 
peril of the sea? There is a distinction between “damages arising on the sea” and 
“perils arising directly from the sea.” Merrill v. Arey, 17 Fed. Cas. 83. Judge Ware, 
in Merrill, supra, held that “dangers of the seas” included only those which accrued 
from the action of the elements and such as are incident to that cause, rather than 
to those arising on the seas. Circuit Judge Wallace, for the court, in The Warren 
Adams, 73 F. 413, 20 C. C. A. 486, said: 

“All marine casualties resulting from the violent action of the elements, as dis- 
tinguished from their natural, silent influence, upon the fabric of the vessel; casual- 
ties which may, and not consequences which must, occur.” 

Circuit Judge Rogers, for the court, in The Giulia, 218 F. 744, at page 746, 134 
C. C. A. 422, 424, said: 

“Perils of seas are understood to mean those perils which are peculiar to the 
sea, and which are of an extraordinary nature or arise from irresistible force or 
overwhelming power, and which cannot be guarded against by the ordinary exertions 
of human skill and prudence.” 

Circuit Judge Hough, for the court, in The Rosalia (C. C. A.) 264 F. 285, at 
page 288, said: 

““* * * Something so catastrophic as to triumph over those safeguards by which 
skillful and vigilant seamen usually bring ship and cargo to port in safety.” 

Circuit Judge Gilbert, for the court, in Aftna Ins. Co. et al. v. Sacramento- 
Stockton S. S. Co. (C. C. A.) 273 F. 55, said at page 61: 

“We reach the conclusion that by the English law and practice a peril of the 
sea need not be extraordinary, in the sense of being catastrophic or necessarily the 
result of uncommon causes, and that severe storms, rough seas, and even fogs may 
be comprised in the perils of the seas.” 

Circuit Justice Washington, in U. S. v. Hall, 26 Fed. Cas. 84, at 85, speaking 
of perils of the seas, said: 

“* * * Tt may safely be laid down that the accident, which is attributable to this 
cause, must happen without any fault or negligence of the master, and must occur 
at sea.” 


The King’s Bench Division, February 19, 1924, 40 Times Law Reports, p. 347, 
in an action to recover on a policy of insurance on a submarine “covering all and 
every risk” to the vessel while being broken up, during which breaking up, as the 
result of negligence the vessel sank to the bottom, the court held: 

“* * * That the unintentional admission of sea water into a ship whereby she 
was caused to sink was a peril of the sea, and therefore, even if the policy was to 
be read as an ordinary marine policy, so that the court must find something in the 
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nature of a marine peril before the underwriters could be held liable, the plaintiffs 
were entitled to recover.” 

All matters in the affirmative defense well pleaded are admitted by the demurrer. 
Eliminating the conclusions from the issuable fact pleaded, it is admitted that there 
was nothing in the nature of a marine peril which caused the sinking. Ionides v. 
Universal Marine Ass’n, 9 R. C. 351 (Law Times Report, vol. 8, New Series, 705), 
is clearly distinguishable from the issue here, as is also P. Samuel & Co. v. Dumas, 
26 Eng. Com. Cases 239 (93 Law Journal Rep. 415), King’s Bench Division 1924, 
in which the court held scuttling a ship not a peril of the sea. The court also said 
in this case all storms are fortuitous, and “ordinary action of the waves is not.” In 
Redman v. Wilson, 14 M. & W. 476, 153 Eng. Rep. 562, Exchequer Book 9, the 
vessel was unskillfully loaded and sprung a leak, but before stranding was in a 
tornado, and the court decreed recovery for the loss suffered after the tornado. 

A fortuitous event is the happening of that which we cannot resist. Viterbo v. 
Friedlander, 120 U. S. 707, 7 S. Ct. 962, 30 L. Ed. 776. A happening independently 
of human will or means of foresight, ‘resulting from unavoidable physical causes. 
Websters 

[2] If the vessel had sunk at the dock by reason of overloading, or improper 
loading with “gypsum in sax, plaster in sax and other cargo,” it could not be seriously 
contended that the sinking was because of a peril of the sea. The C. R. Booth, 171 
Wem 450, 19 S. Ct. 9, 43 L. Ed. 234. The loading being of such a character that 
within “a few minutes” after leaving the dock she sunk in a calm sea, the weather 
being fair, by reason of the tender condition occasioned by the improper loading, 
the same result follows. The policy in issue is the ordinary marine policy, and “the 
court must find something in the nature of a marine peril” before recovery may be 
had (40 Times Law Reports, supra), and from the admitted facts this cannot be 
done. The phrase “all other perils,” etc., in the policy must refer to the “perils of the 
seas” and be held to have no effect, since there is no doubt as to the “specific causes 
of loss.” Anthony v. AZtna Ins. Co., 1 Fed. Cas. 1046. 

Demurrer is overruled. 
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ACCIDENT 


PROVIDENT LIFE & ACCIDENT INS. CO. v. HOLLUMS. (6. Duy. 172.) 
(Supreme Court of Alabama. April 30, 1925. Rehearing Denied June 11, 1925.) 
104 Southern Reporter 522 
1. INSURANCE—FAILURE TO PAY PREMIUM HELD IPSO FACTO TO 

WORK COMPLETE FORFEITURE UNDER POLICY. 

In action on accident policy containing specific forfeiture clause for nonpayment 
of premiums, failure to pay on date when premium was due held to operate ipso 
facto as complete forfeiture of policy, and company need not declare forfeiture unless 
duty was imposed by special circumstances, whereunder silence would injuriously 
mislead insured. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 


2. INSURANCE—FORFEITURE OF RIGHTS NOT WAIVED BY RE- 
MINDER LETTER OR STATEMENT TO PLAINTIFF’S ATTORNEY. 
In action on accident policy, forfeiture, under clause for nonpayment of premium, 
held not waived by reminder letter, written to insured two weeks after premium was 
due, or by subsequent statement that insured had certain time for paying remaining 
premium to reinstate policy, being merely an invitation to reinstate policy by payment 
of overdue premium under its terms, and not a treatment of policy as in force. 
(For other cases, see Insurance, Dec. Dig. § 388[2].) 


3. INSURANCE—MERE RETENTION OF PREMIUM NOTE AFTER NON- 
— HAS WORKED FORFEITURE IS NOT WAIVER THERE- 
Mere retention of premium note after forfeiture held not waiver thereof, although 

attempt by insurance company to collect premium note would be election to treat 

policy as in force, and hence a waiver of forfeiture for nonpayment of premium. 
(For other cases, see Insurance, Dec. Dig. § 392[10].) 


Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 

Action on a policy of accident insurance by Violet A. Hollums against the Provi- 
dent Life & Accident Insurance Company. From a judgment for plaintiff, defendant 
appeals. Reversed and remanded. 

Sizer, Chambliss & Johnson, of Chattanooga, Tenn., and T. A. Murphree, of 
Birmingham, for appellant. 

Black & Harris, of Birmingham, for appellee. 

SoMERVILLE, J. The accident policy here sued on contains a provision, stipulating 
on the part of the insured that: 

“Tf any payment [of premiums] be not made by 12 o’clock noon, standard time, of 
the day when due, as above specified, all my rights under said policy and the rights 
of the beneficiary thereunder shall then and thereby become void, and that my policy 
can be reinstated only at the option of the company, and:as provided in the policy, 
and that no claim for loss arising between the time of such forfeiture and reinstate- 
ment shall be valid against the company.” 

The policy contains also the cognate provision that: 

“If default be made in the payment of the agreed premium for this policy, the 
subsequent acceptance of a premium by the company or by any of its duly authorized 
agents shall reinstate the policy, but-only to cover loss resulting from accidental 
injury thereafter sustained.” 

[1] Under the forfeiture clause first above quoted, the failure of the insured to 
pay the premium due on March 3, 1923 (or at latest on April 1, 1923, to which date 
it may be inferred the payment was extended), which was to carry ,the insurance 
through the separate final period from May 12 to October 12, 1923, operated ipso 
facto as a complete forfeiture of his rights under the policy, subject to its terms. 
Imperial Life Ins. Co. v. Glass, 96 Ala. 568, 11 So. 671; Satterfield v. Fid. Mut. 
Ins. Co., 171 Ala. 429, 55 So. 200 ; Trav. Ins. Co. v. Atkinson, 198 Ala. 509, 73 So. 
903; s. c. 202 Ala. 226, 80 So. 48; "32 Corp. Jur. 1301, § 531. 

Under such a provision it is of course not necessary for the company to declare 
the forfeiture, unless the duty is inrposed by special circumstances whereunder silence 
would injuriously mislead the insured. 32 Corp. Jur. 1345, 1346, § 620, and cases 
cited; Joyce on Insurance (2d Ed.) § 1106. The evidence here shows without dispute 
that the insured forfeited this policy as to the final extension period of five months, 
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and therefore there could be no recovery for any accident occurring after 12 o'clock 
m., on May 12, 1923, unless the forfeiture was waived by the company. 

[2] The plaintiff relies upon an implied waiver which, it is conceived, resulted 
from the “remainder” letter written by the company to the insured on May 25, 1923; 
and also upon a statement made by the company to ‘the plaintiff's athens, after the 
death of the insured on August 30, 1923, that the insured “had from January to 
August to pay the remaining premium and reinstate the policy,” which, it is conceived, 
admitted that the policy was in force during all that time. 


[3] This court has several times held that the mere retention by the company of 
the premium note, after its nonpayment by the insured, has worked a forfeiture of 
the policy, is not a waiver of the forfeiture. Washburn v. Un. Cent. Life Ins. Co., 
143 Ala. 485, 38 So. 1011; Galliher v. State Mut. Fire Ins. Co., 150 Ala. 543, 43 So. 
833, 124 Am. St. Rep. 83; "Norris v. N. E. Mut. Life Ins. Co., 198 Ala. 41, 73 So. 377. 
But plaintiff relies upon the principle laid down in those cases, ‘that an attempt to collect 
the premium note after such forfeiture, or to hold the insured responsible for its 
payment, is an election to treat the policy as being in force, and hence is a waiver 
of the forfeiture—the one being deemed to be inconsistent with the other. 

But the “reminder” letter very clearly does not evidence an attempt ta collect the 
premium note as a still existing obligation to the company. The request for a remit- 
tance of the premium was expressly declared to be “in order that we may apply same 
to your policy in accordance with and subject to all conditions and provisions of your 
policy” (italics supplied). This was a specific qualification of the request for a re- 
mittance as much so as if the conditions and provisions of the policy, including those 
specially referred to above, were made a part of the communication by being set out 
therein in so many words. Thus read and understood, the entire communication can- 
not be construed as anything more than an invitation to the insured to reinstate his 
forfeited policy by the payment of the overdue premium, and thereby render the 
insurance operative from the date of such payment. The law never implies the 
waiver of a legal right, except from conduct which is plainly inconsistent with the 
assertion of that right. The implication does not arise here, because the company 
expressly stated that it was standing upon the “conditions and provisions” of the 
policy. See Norris v. N. E. Mut. Life Ins. Co., 198 Ala. 41, 46, 73 So. 377. The 
cases relied on by plaintiff presented no such qualification of the demand for payment, 
and therefore stand upon a different footing. 

For the same reason, the company’s statement that the insured “had from January 
to August to pay the remaining premium and reinstate the policy,” is an admission 
cof nothing but the company’s willingness to receive the premium, and to accord to 
its payment the effect stipulated by the provisions of the policy itself, 

Our conclusion is that the trial judge erred in giving the affirmative charge for 
the plaintiff, and also in not giving the affirmative charge for the defendant. 

Let the judgment be reversed, and the cause remanded for another trial. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Bouldin, JJ., concur. 


JENNINGS v. TRAVELERS’ EQUITABLE INS. CO. (No. 24623.) 
(Supreme Court of Minnesota. May 15, 1925.) 
203 Northwestern Reporter 966. 
(Syllabus by the Court.) 
1, INSURANCE—ADMISSION THAT DECEASED DIED FROM INJURIES 
IN AUTOMOBILE COLLISION HELD TO JUSTIFY CONCLUSION 


THAT SUCH INJURIES WERE COVERED BY ACCIDENT POLICY, 

AND THAT DEATH RESULTED THEREFROM. 

Admission that, as the result of an automobile collision, the deceased sustained 
injuries from which he died three days later, justified the conclusion that the 
injuries were of the character covered by the accident insurance policy in question, 
and that death resulted therefrom independently of other causes. 


(For other cases, see Insurance, Dec. Dig. § 665 [5].) 





680 Insurance Law Journal, Vol. 65. [Oct., 1925 


2. INSURANCE—EXEMPTION OF INSURER FROM LIABILITY FOR IN- 
JURIES FROM VIOLATING “LAWS OR RULES OF CORPORATION 
OR FIRM” FOR SAFETY HELD NOT TO INCLUDE INJURIES 
SUSTAINED WHILE VIOLATING STATE LAW AS TO DRIVING 
AUTOMOBILE. 


A provision, exempting the insurer from liability for injuries resulting from 
“knowingly violating laws and rules of a corporation or firm for safety,” does 
not include injuries sustained while violating the state law by driving an automobile 
at an excessive speed on the wrong side of a public highway. 


(For other cases, see Insurance, Dec. Dig. § 462. 


Appeal from District Court, St. Louis County; Martin Hughes, Judge. 

Action by Susan Jennings against the Travelers’ Equitable Insurance Company. 
After judgment for plaintiff, defendant appeals from order refusing new trial. 
Affirmed. 

G. A. E. Finlayson, of Duluth, for appellant. 

George H. Spear and James E. Gardner, Jr., both of Duluth, for respondent. 


Taytor, C. Action upon an accident insurance policy. The court directed 
judgment for the plaintiff on the pleadings. Defendant appeals from an order 
refusing a new trial. 

The policy provides for the payment of $1,500 to plaintiff in case the death 
of Robert Jennings, the insured, “shall result from bodily injuries caused and 
occurring as stated in part A,” within 90 days after such injuries are sustained. 
Part A provides for payment of an indemnity for total disability resulting from 
“accidental injury due to external, violent, and accidental means, of which there 
shall be external, visible evidence and which shall immediately, and independently of 
all other causes, prevent the member from performing any and all duties of his 
occupation.” 

Defendant contends that the answer does not admit the existence of the facts 
necessary to establish a right of recovery under these provisions. 

The complaint alleges that, on January 11, 1923, the insured sustained injuries 
in a collision between an automobile in which he was riding and a street car, from 
which injuries, so sustained, he died three days later. The answer admits that on 
January 11, 1923, a collision occurred between an automobile driven by defendant 
and a street car in the city of Duluth, and “that as the result of such collision the 
said Robert B. Jennings sustained injuries from which ‘he died on January 14, 
1923.” The answer further admits that plaintiff had furnished due proof of death, 
and that defendant had denied liability and then states that defendant “has and 
does deny such liability upon the following ground and for the following reasons.” 
The ground stated is that the accident happened while the insured was violating 
the law governing the operation of motor vehicles on the public highways and 
that part K of the policy relieves defendant from liability in such cases. 

[1] We think the admission that the insured sustained injuries in the collision 
from which injuries he died, coupled with the statement that the reason for 
denying liability was because the insured received such injuries while violating the 
law, is tantamount to an admission that the injuries were sufficient in character to 
establish a cause of action under part A of the policy. The admission that the 
injuries were sustained in an automobile collision, and were of such severity that 
death resulted from them, justified the court in concluding that there was external 
and visible evidence of the injuries, and that death resulted from them independently 
of other causes. 

[2] The defense set forth in the answer, and upon which defendant bases its 
principal contention, is that the accident occurred while the insured was violating 
the state law by driving at an excessive rate of speed on the wrong side of the 
street and on the wrong side of a street car, and that part K of the policy exempts 
— from liability for injuries resulting from such accidents. Part K pro- 
vides 

“No indemnity shall be paid under this policy for death, disability, injury, or 
loss, resulting directly or indirectly from any of the following : Acting as a soldier 
or sailor, or engaged in war or riot; auto or horse rvcing; professional sports; 


knowingly violating laws or rules of a corporation or firm for safety; getting on 
or off of any moving car or conveyance. * * *” iy is 
We have italicized the provision on which defendant relies. Defendant insists 








Acc. | Zach v. Fidelity & Casualty Co. of New York 681 


that the word “laws” in that provision means, or at least includes, state laws. 
Plaintiff insists that the context shows that it means the regulations adopted by 
corporations or firms. The purpose of paragraph K is to lessen the risks insured 
against by excluding from the injuries which would otherwise be covered by the 
policy those sustained in the manner or from the causes specified. The policy 
was prepared by defendant, and its provisions are expressed in language chosen by 
defendant; and, under universally recognized rules, where doubts arise because the 
language used is ambiguous or its meaning not clear, such doubts are to be resolved 
in favor of the assured. Dunnell Minn. Dig. § 4659. Part K contains a dozen 
provisions separated from each other by semicolons, each of which exempts the 
insurer from liability for injuries sustained under the particular circumstances or 
resulting from the particular cause specified therein. These exemptions are not 
to be extended by construction. The provision in question reads, “knowingly violat- 
ing laws or rules of a corporation or firm for safety.” We think that the phrase, 
“laws or rules’ of a corporation or firm,” as here used, cannot properly be construed 
as including state laws or city ordinances. Defendant argues that, if it be construed 
as meaning only the regulations adopted by corporations or firms, the term “laws” 
is superfluous and meaningless. It is not uncommon to refer to regulations estab- 
lished by corporations as laws of the corporation. In the expression, “laws or 
tules,” the two terms may have been used as interchangeable, and for the purpose 
of designating what are sometimes referred to as laws and sometimes as rules; 
or one may have been used as applicable to corporations, and the other as applicable 
to firms. Whatever may have been the reason for using the particular language 
found in this provision, we cannot broaden the phrase, “laws or rules of a corpora- 
tion or firm,” by construction so as to include state laws. Defendant urges that 
there is more reason for exempting the insurer from liability where a state law has 
been violated than where a private rule has been violated. Probably true. But these 
provisions are inserted by the insurer to lessen his risk by excluding from the 
hazards covered by the general terms of the policy the particular hazards so specified ; 
and such exceptions cannot be extended to exclude hazards other than those clearly 
pointed out by the language used. 
Order affirmed. 


ZACH v. FIDELITY & CASUALTY CO. OF NEW YORK. (No. 18701. 

(St. Louis Court of Appeals. Mine ios) 5, 1925. Rehearing Denied June 
272 Southwestern Reporter, 995, 
1. INSURANCE—DEATH FROM CONSEQUENCES OF TOOTH EXTRAC- 

TION HELD NOT AN “ACCIDENT” WITHIN POLICY. 

In an action on an insurance policy indemnifying against accidental death, where 
insured died from result of extraction of tooth, such result, though unexpected and 
unusual, was not an “accident” within meaning of policy; it appearing that extraction 
was skillfully done, and that nothing unforeseen, unusual, unexpected, or unintended 
occurred during the operation or extraction causing the death. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


2. INSURANCE—ACCIDENT POLICY HELD TO INSURE AGAINST 
BLOOD POISON ONLY WHEN SUFFERED FROM ACCIDENTAL 
MEANS. 

In an action on insurance policy, which insures against bodily injury from acci- 
dental means resulting in death, and further that blood poisoning, shall be deemed 
such a bodily injury, held, from language used, it was clear and unambiguous that 
policy did not insure against blood poison solely because it was biood poison, but 
only for blood poisoning resulting from accidental means. / 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Appeal from St. Louis Circuit Court; Charles W. Rutledge, Judge. 

“Not to be officially published.” ee 

Action by Blanche G. Zach against the Fidelity & Casualty Company of New 
York. Plaintiff recovered judgment, and defendant appeals. Reversed. 

See, also 302 Mo. 1, 257 S. W. 124. J 

Jones, Hocker, Sullivan & Angert, of St. Louis, for appellant. 

Watts & Gentry, of St. Louis, for respondent. 
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Nivrer, J. This is an action brought by plaintiff, widow of Max Zach, deceased, 
to recover $7,500 on an accident insurance policy. Plaintiff recovered judgment, 
and defendant appeals. No detailed reference to the pleadings is necessary. On 
the 19th of January, 1921, Max Zach, while in apparent good heaith, went to the oftice 
of Dr. Chamberiain, a dentist in the Metropolitan building, in the City of St. Louis. 
He had been accustomed to visiting Dr. Chamberlain when in the need of the services 
of a dentist. On the particular occasion in question his lower leit second molar 
had become slightly elongated and a little loose, and he desired to have it extracted. 
Dr. Chamberlain had treated the deceased, Zach, for pyorrhea prior to this occasion, 
and had done some work on his teeth, and had prior thereto extracted one or two 
teeth for him, Dr. Chamberlain sprayed his mouth with an iodine solution for the 
purpose of sterilizing the mouth and avoiding any possibility of infection. A small 
quantity of gas was administered, and the tooth was extracted without diticulty. 
No pus came out of the socket from which the tooth was extracted. The tooth was 
neither abscessed nor ulcerated. He later leit the office of the dentist without any 
unusual results being apparent. Later in the day he began to feel badly, and tele- 
phoned his physician, Dr. Elbrecht. On the following day he returned to Dr. 
Chamberlain, and his jaw was found to be swollen. This was treated a number of 
times, at which times local treatment was administered; and every’ precaution was 
taken, both prior and subsequent to the extraction of the tooth, to prevent infection 
or unusual injury. The swelling increased constantly until deceased, three or four 
days after the extraction, became unable to go to the dentist’s office, and Dr. Chamber- 
lain and Dr. Elbrecht visited him at his rooms at the Jefferson Hotel. He was 
finally removed to a hospital. Septic pneumonia and meningitis developed, and resulted 
in _ death on February 3, 1921, or about two weeks following the extraction of the 
tooth. 

It appears from the medical testimony that the condition which directly resulted 
in his death was caused by germs which evidently entered into the blood stream 
through the socket from which the tooth had been extracted. This particular germ 
is always present in the mouth. Whether the germs which produced the blood 
poisoning were those usually present in the mouth, or whether they came from the 
pyorrhea, the evidence is not definite or certain. It does appear, however, that the 
result which followed the extraction of this tooth is a very, very unusual one. 

The policy insured against bodily injury sustained through accidental means 
(excluding suicide, sane or insane and resulting, directly, independently, and ex- 
clusively of all other causes, in insured’s death, etc. There are other provisions of 
the policy which it will be necessary to refer to later on. 

This case was argued several months ago, and was held pending a decision of 
the Supreme Court in Caldwell v. Travelers’ Ins. Co., found in 267 S. W. 907. After 
the Caldwell case was decided, this case was reargued and resubmitted, and we have 
gone into the questions raised in the original brief and argument of counsel on 
both sides, as well as the supplemental briefs filed after the case was reargued and 
resubmitted. This was done for the purpose of ascertaining whether or not the 
result in this case would be controlled absolutely by the Caldwell Case, or whether or 
not there were any distinguishing facts in this case taking it out of the rule announced 
in the Caldwell Case, and whether or not, under the rule announced in the Caldwell 
Case, this judgment should be affirmed. After a full and complete consideration of 
the questions involved in this case, and a careful analysis of the opinion in the Cald- 
well Case, we have reached the conclusion that the judgment of the lower court 
allowing plaintiff a recovery will have to be reversed. 

A brief summary of the facts in the Caldwell Case are that Caldwell was in- 
sured against death from bodily injuries through external, violent, and accidental 
means. On the 6th day of November, 1920, he was operated on for hernias. The 
operation was skillfully performed. There was no unexpected, unusual, or unfore- 
seen occurrence during the operation. There was no more injury by cutting or 
laceration than was absolutely necessary, and the operation was performed at the 
request of the insured. Notwithstanding all this, an obstruction of the bowel occurred 
which caused death five days later, and after a second operation had been performed 
in an effort to save his life. , 

The Supreme Court held that, under the facts above stated, and the provisions 
of a policy like the one in question, the beneficiary therein was not entitled to recover, 
and, after a thorough and exhaustive opinion, in which many authorities were re- 
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viewed, it was held that injury or death caused or produced by accidental means, as 
used in such a policy, means that something unforeseen, unusual, or unexpected, or 
unintended occurred during the progress of the operation, and that this caused 
insured’s death. 

[1] The extracting of the tooth in the instant case was done as intended by both 
Zach and the dentist performing the operation. There was no mishap or accident 
occurring during or at the time of the extraction. The operation was performed 
in a skillful manner. The result was unexpected and unusual, but it was not an acci- 
dent within the meaning of the policy in question. 

Learned counsel for plaintiff, in seeking to uphold this judgment, refers to the 
language of Judge Blair in the Caldwell Case, when he was discussing the case of 
Lewis v. Ocean A. & G. Corp., 224 N. Y. 18, 120 N. E. 56, 7 A. L. R. 1129, where 
an insured died from infection caused by the puncture of a pimple, wherein Judge 
Blair said that the introduction of germs by reason of the puncture could well have 
been regarded as accidental means, even though the puncture was intentional. This 
language was used, however, upon the theory that the insured, in inflicting the injury, 
had unintentionally used an infected pin. In the instant case there was no unin- 
tentional act on the part of the deceased before the injury. Everything was done 
as it was intended it should be done. . It is useless and unnecessary to undertake to 
draw fine, hair-splitting distinctions between the facts of this case and those of the 
Caldwell Case. In the case under consideration, there was nothing unforeseen, un- 
expected, or unusual which occurred during the operation or extraction of the tooth, 
and therefore there was no injury resulting through any accidental means as pro- 
vided for in this policy. 

[2] It is also urged that there is another feature of this case which distinguishes 
it from the Caldwell Case, and that the distinction is based upon a ground which 
necessitates the affirmance of this judgment. The distinguishing feature, as urged by 
counsel, is that the case should be affirmed on account of the ambiguity in the terms 
of the policy. The insuring clause of the policy is as follows: 

“The Fidelity & Casualty Company of New York (herein called the company) 
does hereby insure the person (herein called the assured) named in statement A of 
the schedule of warranties against bodily injury sustained during the term of one 
year from noon, standard time, of the day that this policy is dated, through acci- 
dental means (excluding suicide, sane or insane, or any attempt thereat, sane or in- 
sane) and resulting directly, independently, and exclusively of all other causes, in—” 

Omitting other articles of the policy unnecessary to mention, article 6 is as 
follows: 

“Article 6. Any one of the following, namely, sunstroke, freezing, hydrophobia, 
asphyxiation, suffered through accidental means (excluding suicide, sane or insane, 
or any attempt thereat, sane or insane), shall be deemed a bodily injury within the 
meaning of this policy.” 

Then follows article 7: 

“Article 7. Blood poisoning resulting directly from a bodily injury shall be 
deemed to be included in the said term ‘bodily injury.’ ” 

Learned counsel for plaintiff insists that by reason of the language used in 
article 7 the company does not make it clear that injury or death resulting from 
blood poisoning would not be covered, unless it resulted from accidental means, and 
that, if such had been intended, it would have been easy to have made the language 
plain by inserting an explanation as is done in the preceding article dealing with 
sunstroke, etc. However, article 21 of the policy reads as follows: 

“Article 21. The terms ‘bodily injury, total disability, partial disability, and 
death,’ are defined in the insuring clause, and as so defined shall be understood 
wherever used in this policy.” 

The policy insures against bodily injury from accidental means resulting in 
death, and provides that blood poisoning shall be deemed such a bodily injury. The 
policy, however (and we think the language is clear), does not insure against blood 
poisoning solely because it is blood poisoning, but provides that blood poisoning 
from a bodily injury shall be regarded as a bodily injury within the terms of the 
policy. Blood poisoning following an accidental wound is covered, while blood 
poisoning following an intentional wound is not. 

We are not unmindful of the fact that these policies are prepared by experts 
of the insurance companies, and that the courts are zealous to uphold legal contracts, 
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and should and do resolve ambiguities in favor of the insured, and against the 
insurer who prepares the policy; but when the language used is clear and unam- 
biguous, and capable of but one reasonable interpretation, then we must follow the 
language used. The terms of this policy admit of but one reasonable interpretation, 
and such an injury as blood poisoning is not covered, unless it results from accidental 


s. 
It follows, therefore, that the judgment should be reversed. It is so ordered. 
Daues, P. J., and Becker, J., concur. 
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AUTO 
CHRISTIAN & BROUGH CO. jake ape FIRE & MARINE INS. CO. 


(No. k 
(Circuit Court of Appeals, Fifth Circuit. March 5, 1925.) 


ederal Reporter (2d) 489 
1. INSURANCE—POLICY HELD FORFEITED BY FAILURE OF INSURED 

TO MAKE REPORTS AND PAY PREMIUMS. 

A policy of insurance on automobiles owned and kept for sale by insured, requir- 
ing it to make reports each month of the number of cars owned and sold during the 
preceding month and to pay the premium thereon, and providing that it should be 
forfeited by failure to make such report and pay the premium, held forfeited where 
no report was made by insured for six months and until after a loss by fire. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

2. INSURANCE—WAIVER OF PAST FORFEITURE DOES NOT REQUIRE 

WAIVER OF FUTURE ONES. 

Waiver by an insurer of a past forfeiture does not preclude it from refusing to 
waive a subsequent forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 


3. INSURANCE—PROVISION REQUIRING WAIVER TO BE IN WRITING 

ATTACHED TO POLICY IS VALID AND BINDING ON INSURED. 

A provision of a policy, that an agent of the insurer shall not have power to waive 
any of its terms unless in writing written upon or attached to the policy, is valid and 
binding and excludes proof of a waiver by parol or by a course of dealing with an 
agent. 

(For other cases, see Insurance, Dec. Dig. § 384.) 

In Error to the District Court of the United States for the Southern District 
of Mississippi; Edwin R. Holmes, Judge. 

Action at law by the Christian & Brough Company against the.St. Paul Fire & 
yy lg eames Company. Judgment for defendant, and plaintiff brings error. 
Affirmed. 

John Brunini, Robert L. Dent, and Hirsh, Dent & Landau, all of Vicksburg, 
Miss. (Brunini & Hirsch, of Vicksburg, Miss., on the brief), for plaintiff in error. 
a Catchings and R. L. McLaurin, both of Vicksburg, Miss., for defendant 
in error. 

Before Walker, Bryan, and Foster, Circuit Judges. 


Bryan, Circuit Judge. This is a suit on a fire insurance policy to recover the 
value of a number of automobiles which were destroyed by fire. 

The policy, which was attached to and made a part of the declaration, contains the 
following provisions: It was to continue in force until canceled, and was intended to 
cover all automobiles which were owned and kept for sale by the assured. The assured 
agreed to furnish to the insurer, within 15 days after the close of each calendar month, 
a correct report of all automobiles owned or sold by it during that month, and to pay 
the insurance premiums. Any evasion in the matter of such reports or of payments 
of premiums, or any concealment or misrepresentation of any material fact or circum- 
stance concerning the insurance, or the subject-matter thereof, renders the policy 
void; and unless the assured should fully comply with all requirements of the policy 
no suit or action is sustainable. No officer, agent, or other representative of the 
insurer has the power to waive any of the terms of the policy unless the waiver 
be written upon or attached thereto, nor should any privilege or permission affecting 
the insurance exist or be claimed by the assured unless so written or attached. The 
pclicy was dated January 14, 1920. The declaration alleges that the fire occurred 
on August 24, 1921. 

The insurance company filed pleas to the effect that it retired from business in the 
state of Mississippi on March 1, 1921; that the assured never paid any premiums 
earned thereafter, and failed to make report of the automobiles owned and sold from 
the date of the company’s retirement to the date of the fire; and that therefore the 
policy by its terms became forfeited. 

Plaintiff filed replications, in which it denies that the -defendant had withdrawn 
from business in Mississippi, but admits the other allegations of fact set out in the 
pleas, and alleges that the defendant had waived any right it had to insist upon a for- 
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feiture by knowingly permitting its agents to enter upon a course of dealing whereby, 
on several occasions during the year 1920, a single report of automobiles owned and 
sold covered a period of two months, and that the defendant after March 1, 1921, 
accepted premiums shown to be due upon a single report for the months of January 
and February, 1921. The replications admit, also, that the plaintiff was notified in 
March, 1921, to make payments thereafter direct to the defendant. 

The district judge sustained a demurrer to the replications and held that the allega- 
tions of fact therein contained were not sufficient to show a waiver. Plaintiff declined 
to plead further, and judgment was entered against it. 

{1] It is clear that the failure of the plaintiff to make monthly reports of the 
automobiles on hand and to pay the the premiums was sufficient to work a forfeiture 
of the policy. The withholding of information as to the number of automobiles was 
the concealment of a material fact, because the amount of premiums to be paid 
depended upon the number of automobiles kept on hand. We are of opinion, also, 
that such failure constituted an evasion in the matter of payment of premiums. The 
policy was not intended to permit plaintiff to make reports only in the event of a 
fire, and to escape the payment of premiums if no fire loss occurred, but that would 
be the effect if it continued in force whether reports were made or not. Recovery by 
suit is expressly provided against unless the assured had complied with all the require- 
ments of the policy. 

[2, 3] It is not to be doubted that an insurance company can waive a forfeiture, 
but the waiver of a past forfeiture does not preclude the right to refuse to waive a 
forfeiture occurring in the future. Thompson v. Insurance Co., 104 U. S. 252, 26 L. 
Ed. 765. The policy in suit provides that defendant’s agent should not have the power 
to waive any of its terms unless the waiver be written upon or attached thereto. 
That provision is binding upon the assured. Whatever may be the rule in other juris- 
dictions, the Supreme Court of the United States is firmly committed to the view that, 
where a policy of insurance requires that a waiver by the insurer’s agent be in writing, 
it is not permissible to show a waiver by parol agreement or course of dealing with 
its agent. Northern Assurance Co. v. Grand View Building Association, 183 U. S. 
308, 22 S. Ct. 133, 46 L. Ed. 213; Penman v. St. Paul Insurance Co., 216 U. S. 311, 
30 S. Ct. 312, 54 L. Ed. 493. The course of dealing relied on by the plaintiff, even 
though it was known to the defendant, was not sufficient to constitute a waiver of 
plaintiff's failure to make reports of automobiles owned or sold by it from March 
to the date of the fire, which occurred in the latter part of August. A waiver of for- 
feiture for a delay of 30 days is not a waiver of forfeiture for a delay of six months. 
Whether the defendant continued to do business in Mississippi after March, 1921, or 
not, the plaintiff was advised that thereafter all reports and payments should be 
made to it and not to its agent. A failure to make such reports and payments extended 
far beyond any indulgence which the defendant had theretofore granted. It follows 


that in our opinion the order of the district judge sustaining the demurrer to the 
replications is correct. 


The judgment is affirmed. 


UNITED STATES CASUALTY CO. v. DREW. 
(Circuit Court of Appeals, Ninth Circuit. May 11, 1925.) 
No. 4550. 

5 Federal Reporter (2d) 498. 

2. INSURANCE—EVIDENCE HELD NOT TO SHOW INSURED’S BAD 
FAITH OR FAILURE TO CO-OPERATE WITH INSURER IN DEFEND- 
ING ACTION. 7 
Evidence held not to show insured’s bad faith or failure to co-operate with liability 

insurer in defending action for death of his son’s wife in automobile collision while 

riding as guest in insured’s automobile, so as to require instructed verdict. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

In error to the District Court of the United States for the Northern Division 
of the Southern District of California. 

Action by A. M. Drew against the United States Casualty Company. Judgment 

for plaintiff, and defendant brings error. Affirmed. 2 
The defendant in error was insured by an automobile liability policy in the sum 

of $10,000. His son’s wife, while riding with him in the automobile, was killed in 
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a collision with a railroad train. The son brought in a state court an action for 
damages against the defendant in error charging him with negligence. The insurance 
company, on receiving notice of the action, sent its attorneys to defend the same. 
On September 4, 1923, trial in that case resulted in a judgment against the defendant 
in error for $13,099.50. On September 6, 1923, the insurance company gave the de- 
fendant in error notice that it denied liability on the policy, and that it had instructed 
its attorneys to withdraw from the case. The defendant in error executed a note 
to his son in payment of the judgment,’and on October 2, 1923, the judgment was 
satisfied of record. Thereafter the defendant in error obtained in the court below 
a judgment against the insurance company in the amount of the policy. To review 
that judgment the case is brought to this court on writ of error. 

Warren Gregory, Allen L. Chickering, Evan Williams, and Donald Y. Lamont, 
all of San Francisco, Cal., for plaintiff in error. 

Arthur H. Drew, of Fresno, Cal., for defendant in error. 

Before Gilbert, Hunt, and Rudkin, Circuit Judges. 

Grzert, Circuit Judge (after stating the facts as above). [1] Error is assigned 
to the order of the court below overruling the demurrer to the complaint. It is 
contended that from the complaint it appears that one of the conditions of the policy 
was that the insured should make no settlement of any claim arising thereunder 
without the written consent of the company, and that the complaint shows that before 
liability under the policy was denied by the insurance company the defendant in error 
executed his note in payment of the judgment. Reference is made to the specific 
allegations of the complaint, “that on or about the 4th day of September, 1923,” the 
defendant in error executed his note in payment of the judgment, and the further 
allegations that by a notice bearing date September 6th, the insurance company de- 
nied its liability. From those allegations, however, it did not necessarily follow that 
the execution of the note by the defendant in error preceded the insurance company’s 
denial of liability. And even if on account of the allegations so phrased the com- 
plaint was subject to demurrer, there was no prejudice to the plaintiff in error in 
the fact that #t was overruled, for on the trial there was evidence from which the 
jury must have found that the note was not executed until after the defendant in 
error had received notice of the insurance company’s denial of liability and the 
withdrawal of its attorneys, and evidence that when made and delivered the note was 
dated back to September 4, 1923, in order that it might draw interest from the date 
of the judgment. Although the charge of the court to the jury is not contained in 
the bill of exceptions, we are authorized in assuming that in response to appropriate 
instructions on the subject the jury determined by their verdict that the execution 
of the note was subsequent to the insurance company’s denial of liability. 

[2] Error is assigned to the denial of the motion of the plaintiff in error for an 
instructed verdict in its favor. The grounds of the motion were the failure of the 
defendant in error to exercise good faith toward the insurance company and his failure 
to co-operate with it on the trial of the action in the state court. Reference is made 
to testimony of one of the attorneys who were conducting the defense in that court, 
who said that the defendant in error never spoke to him about the case during the 
entire trial, and never assisted him. But he did not testify that he ever called upon 
the defendant in error for assistance, nor did he testify to anything that the latter 
could have done to assist him. Nor do we think that evidence of bad faith or lack 
of co-operation is to be found in the fact that in the action in the state court the 
attorney for the plaintiff was the plaintiff’s brother, or in the fact that the railroad 
company was not made a party defendant in that action; the insurance company’s 
attorneys having, as they did, sole charge of the defense. 

The judgment is affirmed. 


SECURITY INS. CO. v. SUPERIOR COURT OF CALIFORNIA IN AND 
FOR MARIN COUNTY et al. (Civ. 5169.) 
(District Court of Appeal, First District, Division 1, California. March 17, 1925.) 
236 Pacific Reporter 335. 
1. INSURANCE—PERSONS TO WHOM INSURANCE POLICY IS PAY- 
ABLE MUST BE JOINED AS PARTIES IN ACTION AT LAW. 
Where a policy of insurance is payable to several persons as their interest may 
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appear, they must join as plaintiffs in an action at law, or, in event of refusal to 
join, must be made parties defendant. 

(For other cases, see Insurance, Dec. Dig. § 624[2].) 

2. PARTIES—MISJOINDER OR NONJOINDER OF PARTIES DOES NOT 

DEPRIVE COURT OF “JURISDICTION.” 

In suit on insurance policy, that there was a misjoinder or nonjoinder of parties 
would not deprive court of jurisdiction to determine the matter; “jurisdiction” being 
power to hear and determine, and not depending on rightfulness of decision made. 

(For other cases, see Parties, Dec. Dig. §§ 79, 86.) 

3. CERTIORARI—WRIT TO REVIEW WILL NOT LIE, WHERE THERE IS 

NO EXCESS OF JURISDICTION. 

Certiorari to review action of superior court will not lie, where there is no excess 
of jurisdiction, although there may be error in decision of court sought to be reviewed. 

(For other cases, see Certiorari, Dec. Dig. § 29.) 


4. CERTIORARI—WOULD NOT LIE TO REVIEW JUDGMENTS OF 
SUPERIOR AND JUSTICE’S COURT, WHERE THEY ACTED WITHIN 
THEIR JURISDICTION. 

Certiorari will not lie to review judgments of superior and justice’s courts in 
action on indemnity bond, though they may have had no power to determine rights 
of other parties beneficially interested in bond because not parties to action, since 
determination, that plaintiff having succeeded to entire interest under bond was 
entitled to judgment for full amount, even if incorrect, was binding on parties to 
action as being within jurisdiction of such courts. 

(For other cases, see Certiorari, Dec. Dig. § 29.) 


Certiorari to Superior Court, Marin County; Edward I. Butler, Judge. 

Original application for certiorari by the Security Insurance Company, a corpora- 
tion, against the Superior Court of the State of California in and for the county of 
Marin and Hon. Edward I. Butler, Judge. Writ denied. 

Edward J. Jose, of San Francisco, for petitioner. 

Tyrer, P. J. The petition shows that on or about the 28th day of August, 1923, 
one A. M. Winstead commenced an action in the justice’s court of San Rafael town- 
ship, county of Marin, state of California, to recover the sum of $238.50. Said 
complaint contained the following allegations: 

“That at the time of the injury hereinafter mentioned this plaintiff, as vendee, 
was in possession of the said automobile under contract of sale from H. G, Sirard, 
as vendor, and the Fairfax Bank was the holder by assignment of the contract of 
sale covering said automobile, all of which facts are set forth and appear by a rider 
attached to the policy of insurance hereinafter mentioned; that the amount of interest 
on Fairfax Bank hereinabove mentioned in said assigned contract of sale is now 
$191.50.” 

That there was attached to said complaint and made a part thereof the policy 
of insurance in suit, which contained the following clause: 

“It is understood that A. M. Winstead, as vendee, is in possession of the herein 
described automobile under contract of sale from H. G. Sirard, as vendor, and that 
the Fairfax Bank is the holder of a mortgage, or is assignee of the contract of sale 
covering the said automobile. It is agreed that, subject to all the terms and conditions 
of this policy, loss, if any, thereunder shall be payable as follows, to wit, first, to 
Fairfax Bank, mortgagee or assignee, to an amount not exceeding the indebtedness 
secured by said automobile at the time of loss; second, to H. G. Sirard, vendor, to 
an amount not exceeding the balance due at the time of loss upon the contract of 
sale above referred to; third, to A. M. Winstead, vendee.” 

The prayer of said complaint reads as follows: 

“Wherefore plaintiff demands judgment against the defendant for the sum of 
$238.50 and demands that said judgment when recovered be prorated between the 
plaintiff in the sum of $47, and the Fairfax Bank in the sum of $191.50, or such other 
sum as the court may find to be due to said Fairfax Bank at the time of said judg- 
ment, and for its costs of suit.” si 

It is further alleged in the petition that thereafter the defendant (petitioner 
herein) filed a demurrer to said complaint, specifying as a ground of demurrer that 
the court had no jurisdiction of the subject-matter of said action, which demurrer was 
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overruled by the justice of said court th;at the defendant (peitioner herein) there- 
upon filed an answer in said action, and as a defense thereto averred that said court 
had no jurisdiction of the subject-matter thereof; that the court thereupon pro- 
ceeded to try the cause, and that at said trial evidence was introduced tending to prove 
that plaintiff therein had succeeded to the interests of the other parties to the in- 
demnity bond; that petitioner (defendant therein) refused to put in any evidence, 
and judgment was rendered in favor of plaintiff for the sum of $238.50 and costs. 
That within the time and in the manner provided by law defendant took an appeal 
from said judgment to the superior court of the state of California in and for the 
county of Marin upon questions of law and fact; that the action came on regularly 
for trial, at which time petitioner herein objected to proceeding therewith, and moved 
for a dismissal upon the following grounds: That the justice’s court had no juris- 
diction over the subject-matter of said action; and that said superior court had no 
jurisdiction on appeal therefrom. The court overruled the objection and denied said 
motion, and permitted plaintiff to file a supplemental complaint containing an allega- 
tion that plaintiff, as vendee under the contract of sale mentioned in the complaint, 
had paid in full to H. G. Sirard, vendor, and to the Fairfax Bank, as holder by assign- 
ment of said contract, all moneys due and owing to them, and that neither H. G. 
Sirard nor said bank had any interest in or to the insurance policy, the subject-matter 
of the action. 

Judgment was thereafter entered in favor of the plaintiff in said action and 
against the defendant therein (petitioner herein) for the sum of $238.50 and costs, 
upon the verdict of a jury. Defendant moved for a new trial, which motion was 
denied. 

It is here claimed that the action of the superior court in proceeding to said 
trial and in denying said motion to dismiss was in excess of its jurisdiction sitting 
on appeal from the justice’s court; that said action was one in equity, and the judg- 
ment attempts to conclude the rights of persons not parties to the action; and that 
the prayer thereof seeks an adjudication that the parties to the contract of insurance 
have no rights therein. 

[1-4] Where a policy of insurance is payable to several persons as their interests 
may appear, there is no question that in an action at law they must join an plaintiffs 
or, in the event of the refusal of one or more of them so to join, he or they must be 
made parties defendant. The fact, however, that there is a misjoinder or nonjoinder 
will not deprive the court of jurisdiction to determine the matter. Jurisdiction is 
the power to hear and determine, and does not depend upon the rightfulness of the 
decision made (Sherer v. Superior Court, 96 Cal. 653, 31 P. 565). The writ of 
review will not lie where there is no excess of jurisdiction, although there may be 
error in the decision of the court sought to be reviewed (Holbrook, Merrill & 
Statson v. Superior Court, 106 Cal. 589, 39 P. 936). The office of thé writ here 
sought is not to correct errors, but is issued only where a court has acted without or 
in excess of its jurisdiction (Goodman v. Superior Court, 8 Cal. App. 233, 96 P. 
395). In the matter before us, while both the justice and the superior courts may 
have had no power to determine the respective rights of the different parties under 
the indemnity bond for the reason that the complaint as originally drawn did not 
make them all parties to the action, still their subsequent determination that plaintiff, 
having succeeded to the entire interest under the bond, was entitled to a judgment 
for the full amount, even if incorrect, is binding upon the parties to the action, as 
the conclusion, whether right or wrong, was one within the jurisdiction of those 
courts to determine. 

The writ is denied. 

We concur: Knight, J.; Cashin, J. 


UNITED STATES FIDELITY & GUARANTY CO. v. WILLIAMS. (No. 50.) 
(Court of Appeals of Maryland. June 10, 1925.) 
129 Atlantic Reporter 660. 

2. INSURANCE—AMOUNT OF JUDGMENT AGAINST INSURED NOT 
RECOVERABLE FROM INSURER AS GARNISHEE IN ATTACHMENT 
PROCEEDINGS, UNDER POLICY INDEMNIFYING AGAINST LOSS. 
Under automobile policy indemnifying “against loss * * * resulting from claims 

upon the assured for damages * * * for bodily injuries or death,” one recovering 
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judgment against insured cannot recover amount from insurer as garnishee in attach- 
ment proceedings, but, under contract to indemnify against liability, amount of judg- 
ment is subject to attachment. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


4. INSURANCE—AMOUNT OF JUDGMENT AGAINST INSURED NOT 
RECOVERABLE FROM INSURER UNDER’ POLICY INSURING 
AGAINST LOSS ARISING FROM CLAIMS ON INSURED FOR DAM- 
AGES; “INSURE”; “INDEMNIFY.” 

Under policy providing that insurer “does hereby insure the assured * * * against 
loss * * * resulting from claims upon the assured for damages,” etc., one recovering 
judgment against insured could not recover amount from insurer by garnishment, 
as insured could not recover from insurer without proof that he paid judgment; 
“insure” meaning same as “indemnify,” which is to save harmless, secure against 
loss or damage, make good, put one in situation he was in before loss. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


5. INSURANCE—ADJUDICATION OF INSURED’S “INSOLVENCY” OR 
“BANKRUPTCY” HELD NOT NECESSARY TO RECOVERY FROM 
INSURER. 

Insured’s “insolvency or bankruptcy,” which policy provided should entitle injured 
party to sue on return of execution unsatisfied, held to refer to insured’s financial 
inability to pay judgment against him, rather than adjudication of insolvency or 
bankruptcy. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

6. INSURANCE—RETURN OF NULLA BONA TO WRIT OF EXECUTION 
INSUFFICIENT TO ESTABLISH INSURED’S INSOLVENCY OR 
BANKRUPTCY. 

Sheriff's return of nulla bona to writ of execution on judgment against insured 
is insufficient alone to establish latter’s insolvency or bankruptcy, within provision 
of policy for recovery by injured party. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


7. INSURANCE—INSURED BOUND BY CO-OPERATION CLAUSE IN 
POLICY TO ASSIST IN TRIAL OF SUIT DEFENDED FOR HIM BY 
INSURER. : 

Under clause of policy requiring assured, when requested by insurer, to aid in 
securing information, evidence, and attendance of witnesses in suits defended for him 
by insurer, and render all reasonable co-operation and assistance, insured was bound 
in good faith to render assistance in trial of such suit. 

(For other cases, see Insurance, Dec. Dig. § 514%4.) 

8. INSURANCE—JUDGMENT AGAINST PARTY SECONDARILY LIABLE 
CONCLUSIVE ON ONE PRIMARILY RESPONSIBLE, IF NOT IN PARI 
DELICTO. 

Where insured gives notice of pendency of action for damages against him to 
insurer, informing latter that he will look to it for contribution or reimbursement, 
or requesting that it make defense, judgment against insured is conclusive on insurer. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

9. INSURANCE—EVIDENCE OF INSURED’S FAILURE TO ASSIST IN- 
SURER IN DEFENDING SUIT HELD INADMISSIBLE, IN ACTION 
AGAINST INSURER FOR AMOUNT OF JUDGMENT RECOVERED. 
In action against insurer for amount of judgment against insured, evidence of 

latter’s violation of clause in policy requiring him to assist insurer in defending suit 

against insured held inadmissible as not showng fraud or collusion between plaintiff 
and insured, but merely tending to show belief of insurer’s counsel that insured 
was not acting in entire good faith. 

(For other cases, see Insurance, Dec. Dig. § 655[3].) 


10. INSURANCE—COSTS OF SUIT AND INTEREST ON JUDGMENT 
AGAINST INSURED HELD RECOVERABLE FROM INSURER. 
Under independent clause of policy, wherein insurer agreed to pay insured ex- 
penses incurred in defending suit, interest on judgment, and costs taxed, against 
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him, one recovering judgment could recover interest thereon and costs of suit from 
insurer as garnishee in attachment proceedings, though not entitled to recover 
amount of judgment. 

(For other cases, see Insurance, Dec. Dig. § 513.) 

i Pn apa from Court of Common Pleas of Baltimore City; James M. Ambler, 
udge. 

Attachment by Lillie L. Williams against the United States Fidelity & Guaranty 
Company and another, as garnishees, on judgment against Hugh R. Price. Judg- 
ment for plaintiff, and named garnishee appeals. Reversed and remanded, with 
directions. 

Argued before Bond, C. J., and Urner, Offutt, Digges, Parke, and Walsh, JJ. 

Edgar Allan Poe, of Baltimore (Robert D. Bartlett, of Baltimore, on the brief), 
for appellant. 

William Trickett Giles and W. W. Parker, both of Baltimore, for appellee. 

Dicces, J. On the 25th day of March, 1922, the appellant, United States Fidelity 
& Guaranty Company, issued a policy of insurance to Hugh R. Price. The amount 
stated in the policy was the sum of $5,000, and the term of the policy was from noon 
on the 25th day of March, 1922, to noon on the 25th day of March, 1923. The policy 
is set out in full in the record, and the portions thereof which are necessary to 
be considered for determination of the question involved in this case are as follows: 

“United States Fidelity and Guaranty Company, Baltimore, Maryland (herein- 
after called the company), in consideration of the premium and the declarations set 
forth in the schedule of statements hereto, and subject to the terms, limits, and 
conditions set forth herein, does hereby insure the assured named and described as 
such in the schedule of statements hereto, against loss and/or expense, arising or 
resulting from claims upon the assured for damages in consequence of an accident 
occurring within the limits of the United States and Canada during the term of 
this policy, by reason of the ownership, maintenance or use (including the carrying 
of goods thereon and the loading and unloading thereof when commercially used), of 
the automobile or any of the automobiles enumerated and described herein resulting in 

“(A) Bodily injuries, or death resulting at any time therefrom, suffered by any 
person or persons other than any employee or employees of the assured while engaged 
in the care, operation or maintenance of any of the assured’s automobiles. 

* * * * * * * * 

“In addition to the above, the company does hereby agree: 

“(1) To defend in the name and on behalf of the assured any suit brought against 
the assured to enforce a claim, whether groundless or not, on account of damages 
suffered or alleged to be suffered under the circumstances hereinbefore described. 

“(2) To pay the expenses incurred in defending any suit described in the preced- 
ing paragraph, also the interest on any judgment within the limits of the insurance 
hereby granted and any costs taxed against the assured on account thereof. 

x ok * * * * * * 
“Insolvency Provision. 

“(5) The insolvency or bankruptcy of the assured hereunder shall not release 
the company from the payment of damages for injuries sustained or loss occasioned 
during the life of this policy, and, in case execution against the assured is returned 
unsatisfied in an action brought by the injured, or his or her personal representative, 
in case death results from the accident, because of such insolvency or bankruptcy, 
then an action may be maintained by the injured person or his or her personal repre- 
sentative against the company under the terms of the policy for the amount of the 


judgment in said action, not exceeding the amount of the policy. 
* % * * “ + * 


“Paragraph B. 
* 


* * * * * * * 


“(2) No action by the assured shall lie against the company until the amount 
of the damages for which the assured is liable by reason of any casualty covered 
b ythis policy is determined, either by a final judgment against the assured, or 
by agreement between the assured and the plaintiff with the written consent of the 
company; nor unless such action is brought within two years after the rendition of 
such final judgment. 

* * * * * * * * 


“(4) The assured shall not voluntarily assume any liability; nor interfere in 
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any negotiations or legal proceedings conducted by the company on account of any 
claim; nor, except at assured’s own cost, settle any claim; nor, without the written 
consent of the company previously given, incur any expense, except as provided 
herein for immediate surgical relief at time of accident. 

“(5) Whenever requested by the company, the assured shall aid in securing 
information, evidence, and the attendance of witnesses in effecting settlements and 
in defending suits hereinbefore referred to. The assured shall at all times render 
to the eempany all reasonable co-operation and assistance.” 

The assured named in the policy was Hugh R. Price, and the automobile men- 
tioned in the schedule was a Ford sedan. On -May 19, 1922, the Ford sedan men- 
tioned in the schedule, while being driven by Hugh R. Price, the other occupants 
of which being the wife of Hugh R. Price, his aunt, Lillie L. Williams, and her 
husband, Edward A. Williams, was in collision with a car of the United Railways 
& Electric Company on North avenue in the city of Baltimore. By reason of the 
collision, Lillie L. Williams was injured, and thereafter brought suit in the court 
of common pleas of Baltimore city against the United Railways & Electric Com- 
pany and Hugh R. Price, for damages resulting from the injuries received at the 
time of the collision. This suit was tried before a jury and resulted in a verdict 
and judgment in favor of the defendant United Railways & Electric Company and 
against the defendant Hugh R. Price for the sum of $5,000, with interest from 
October 13, 1923, the date upon which the judgment was made absolute, and costs. 
At the time of the institution of this suit Hugh R. Price notified the appellant of 
its institution, and the appellant’s counsel defended the suit on behalf of Price. 
After the time for appeal from this judgment had elapsed, the plaintiff in that suit, 
Lillie L. Williams, sued out an attachment in the court of common pleas on the 
judgment thus obtained, and the return of the sheriff on said attachment was: 

“Laid in the hands of the Robinson Oil Company, a corporation, by service on 
Edward G. Cole, secretary, on the 13th day of December, 1923, at 4.35 o’clock p.m., 
in presence of Maurice L. Yaffe and garnishee summoned. Also laid in the hands 
of the United States Fidelity & Guaranty Company, a corporation, by service on 
Joseph W. Bristor, assistant to president, on the 12th day of December, 1923, at 4.50 
o'clock p.m., in presence of Maurice L. Yaffe and garnishee summoned. Also a 
copy of the writ of attachment, the process in the within cause, left with each 
garnishee. 

“JoHN E. Porter, Sheriff.” 

On January 11, 1924, interrogatories on behalf of Lillie L. Williams, directed 
to the United States Fidelity & Guaranty Company, were duly filed and served upon 
the appellant. The plea of the appellant, the garnishee, filed January 19, 1924, was 
“nulla bona,” and thereafter the appellant answered the interrogatories, the answer 
to all of the interrogatories being “No,” except the fourth, which was: 

“In answer to the fourth interrogatory, the defendant states that it issued on 
March 25, 1922, policy of liability and property damage insurance to Hugh R. Price 
for a period of one year, which policy expired March 25, 1923, and that said policy 
has never been in the possession of the U. S. Fidelity & Guaranty Company since 
it was delivered to the said Hugh R. Price, on or about March 25, 1922, and that 
it presumes that said policy is still in possession of the said Hugh R. Price, although 
it has no definite knowledge of this effect.” 

Issue was joined, and the case upon these pleadings was tried before a jury on 
the 25th and 26th days of February, 1924, resulting in a verdict in favor of the 
appellee for $5,164.30, upon which verdict a judgment for that amount was entered 
on the 28th day of February, 1924, with interest from the 26th day of February, 
1924, and costs of suit. From the above judgment, on the 13th day of March, 
1924, the appellant appealed. , 

[1] On the 15th day of May, 1924, the plaintiff below, appellee herein, filed her 
petition in the lower court, praying that that honorable court refuse to sign the 
bills of exception on behalf of the defendant, for the reason that said defendant 
is in default of the provisions of the act of 1916 (chapter 625 of the Laws of 
Maryland). The appellant, on the 16th day of May, 1924, answered said petition, 
setting forth its action in respect to the bills of exception, and stating therein: 

“That the case was one where the jury were instructed by the court to render 
verdict for the plaintiff and the question of law involved in the appeal is one of con- 
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siderable importance; that your petitioners feel that the rights of the plaintiff have 
in no way been prejudiced by the fact that said bills of exception were not served 
on the plaintiff’s counsel on the 12th day of May, instead of the 15th day of May, 
and that a grave injustice will be done the defendant, unless said bills of exception 
are signed by your honor.” 

The bills of exception were filed, and signed by the court on the 16th day of 
May, 1924. The appellee, on the 17th day of May, filed special exceptions to the 
action of the lower court in signing the bills of exception, as follows: 

“Lillie L. Williams, by W. W. Parker, her attorney, represents unto this honor- 
able court that she has just been apprised of the action of this honorable court in 
signing the bills of exception filed by the defendant in the above entitled case, which 
was done by this honorable court on the 16th day of May, 1924, over the protest 
of this plaintiff contained in her petition filed on the 15th day of May, 1924, and 
this plaintiff herewith respectfully excepts to the action of this honorable court in 
signing said bills of exceptions, and asserts, in support of this. special exception to 
the action of this honorable court, the provisions of the act of 1916 (chapter 625 
of the Laws of Maryland), concerning the provisions of which act said defendant 
was in default before and on the day of the signing of said Bills of Exceptions.” 

It will thus be seen that the preliminary question to be determined is the validity 
of the special exceptions of the appellee, for the reason that, if these exceptions 
are valid, the appeal in this case should be dismissed. 

Acts 1916, c. 625, in reference to bills of exception upon appeal from any of 
the courts of Baltimore city, provides: 

“Bills of exception may be signed in any cause pending in any of said courts 
at any time within the period that the parties, or any of them, shall have the 
right to file an appeal from the rendition of the verdict by the jury or the findings 
of the court upon the issue of fact in said cause; and upon filing the order for such 
an appeal, the time for signing said bills of exceptions shall thereby be further 
extended until ten days before the period within which it is required that the 
record shall be transmitted to the Court of Appeals; provided that the party appeal- 
ing, or his counsel, shall submit the bills of exceptions to the appellee, or his coun- 
sel, not less than thirty days prior to the time that-the record must be filed in the 
Court of Appeals, for the purposes of amendments or additions to the said bills 
of exceptions.” 

The appeal in this case was taken on the 13th day of March, 1924, and the 
law required that the record should be transmitted to the Court of Appeals on or 
before June 13, 1924. The act provides that the party appealing shall submit the 
bills of exception to the appellee or his counsel not less than 30 days prior to the 
time that the record must be filed in the Court of Appeals, which in this case would 
have been not later than May 13, 1924. As a matter of fact, the exceptions were 
presented to counsel for the appellee on May 15, 1924, after the time prescribed 
by the statute. The latest date that the court could sign the bills of exception, 
in accordance with the provisions of the statute, was 10 days prior to June 13, or 
June 3, 1924. The exceptions were actually signed by the court on May 16, 1924, 
well within the period prescribed by the statute, and there is no evidence contained 
in the record that damage or injury resulted to the appellee by reason of the failure 
of counsel for the appellant to submit the bills of exception to counsel for appellee 
within the time prescribed. The appellee’s counsel, in argument and in their brief, 
contend that for the reasons stated the appeal should be dismissed. If this was the 
first case presenting this question, we might be called upon to express our views 
at some length in respect thereto, but the identical question was presented and passed 
upon by us in the recent case of Middendorf Co. v. Milburn Co., 137 Md. 583, 
113 A. 348, and is no longer a question for judicial determination in this state. 
In that case this court, speaking through Judge Adkins, said: 

“The submission of bills of exceptions to attorneys for appellee was not within 
the time provided by the statute, but, nevertheless, they were signed by the court 
before the expiration of the time limited by the statute, and it does not appear that 
he appellee has suffered any injury thereby. Under the authority of Wegefarth 
v. Weissner, 132 Md. 595, the motion to dismiss is overruled.” 

We come now to a consideration of the real questions involved in the appeal, 
and which are raised by the action of the lower court in granting the prayer of the 
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plaintiff, giving certain verbal instructions to the jury, and refusing the prayer of 
the defendant, and its ruling upon the testimony presented at the trial. The excep- 
tion taken by the appellant to the granting of the plaintiff’s prayer, giving verbal 
instructions to the jury and rejecting the prayer of the defendant, constitutes the 
twelfth bill of exception, and will be first considered. The plaintiff’s prayer was 
as follows: 

“The court instructs the jury that, if they shall find from the evidence in this 
case that the United States Fidelity & Guaranty Company, the defendant, signed 
and delivered to a certain Hugh R. Price'a policy of insurance dated March 25, 
1922, offered in evidence in this case, and if the said Hugh R. Price was named 
as the assured in said policy; and if the jury shall further find that said Hugh R. 
Price was driving the automobile described in said policy of insuranceson the 19th 
day of May, 1922, in which the plaintiff in this case was a passenger, and that 
on said last named date the plaintiff in this case was injured while a passenger 
in said automobile, and that the said plaintiff sued said Hugh R. Price for said 
injuries and recovered a judgment in the court of common pleas of Baltimore city 
against said Hugh R. Price in the sum of $5,000 for said injuries, and that said 
judgment had not been paid or discharged by said Hugh R. Price or by the United 
States Fidelity & Guaranty Company, the defendant in this case, then the verdict 
of the jury must be for the plaintiff in this case in the sum of $5,000, with interest 
from the 13th day of October, 1923, and with the costs of the suit in which said 
judgment was recovered.” 

That of the defendant being: 

“The defendant prays the court to instruct the jury that under the evidence in 
this case the plaintiff can only recover the court costs in the case in the court 
of common pleas of Williams v. United Railways Company and Hugh R. Price, 
amounted to $54.30, and interest at the rate of 6 per cent. per annum on the judg- 
ment of $5,000 in said case, from October 13, 1923, to date.” 

In granting the plaintiff’s first prayer, the court made the following statement 
to the jury: 

“Gentlemen of the jury, the plaintiff asks me to instruct you as follows: [Then 
read the plaintiff's prayer.] In other words, gentlemen, over the objection of the 
defendant, I have to hold that the United States Fidelity & Guaranty Company is 
bound to protect the assured, Hugh R. Price, by answering for the damages recov- 
ered by the plaintiff in that suit.” 

[2-4] The effect of this action of the court was to direct a verdict for the 
plaintiff. The correctness of the court’s ruling upon these prayers must be deter- 
mined by a construction of the terms of the policy of insurance, forming the con- 
tract between the appellant and Hugh R. Price, the assured. If this policy was a 
contract of indemnity against loss, the appellant had no credits in its hands belong- 
ing to Hugh R. Price until he had suffered loss by the payment of the judgment 
obtained against him by this appellee. On the other hand, if the policy was a con- 
tract to indemnify against liability, from and after the time the liability of Price 
to the appellee was fixed and determined by a judgment in her favor, the appellant 
did owe Price the amount of that judgment to the extent of the sum fixed in the 
policy, and the amount so due and owing to Price was subject to attachment on 
the judgment obtained by the appellee. This is the law as determined by the weight 
of authority, and has been expressly so declared by this court in London & Lanca- 
shire Indemnity Co. v. Cosgriff, 144 Md. 660, 125 A. 529, in which the opinion 
was delivered by the former Chief Judge. That case, like the present one, was an 
attachment case, and it will be well to remember, as pointed out by Judge Boyd, 
quoting from Hodge & McLane on Attachment, § 148, that the general rule that 
the right of attaching creditor to recover against the garnishee depends upon the 
subsisting rights between the garnishee and the debtor in the attachment, and the test 
of the garnishee’s liability is that he has funds, property, or credits in his hands 
belonging to the debtor for which the latter would have the right to sue; the 
plaintiff is subrogated, as against the garnishee, to the rights of the debtor, and 
can recover only by the same right and to the same extent as the debtor might 
recover if he were suing the garnishee. In other words, the appellee’s right to 
recover under the attachment in this case depends upon and is controlled by the 
question of whether or not her judgment debtor, Price, could successfully maintain 
a suit against the appellant. If Price could compel payment under the contract to 
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him, the appellee can recover; but if the appellant, under the terms of the contract, 
has such a defense as would preclude recovery by Price, then and in that event 
there can be no recovery by the appellee. 

The contention of the appellant is that Price could not recover at all: (1) That 
he could not recover the amount of the judgment because by the terms of the 
policy the contract was one to indemnify Price against loss, and that it is nec- 
essary for him to show that he has paid the judgment recovered against him before 
the appellant could be required to indemnify him; (2) that Price could not recover 
the costs of suit and interest on the judgment recovered against him, because under 
clause 5 Price was required at all times to render to the company all reasonable 
co-operation and assistance, that he had failed to do this, and, being the party to first 
break the contract, the appellant was thereby legally relieved from further complying 
with its terms. 

Under the authority of the Cosgriff Case, supra, this first contention of the 
appellant must be admitted to be sound, if there is no difference in the meaning of 
the contract in that case and the one now under consideration. The wording of 
the policy in the Cosgriff Case was: 

“In consideration of the premium and the warranties of the assured, hereinafter 
set forth and made a part of this contract, hereby agrees to indemnify the person, 
firm, or corporation named in the schedule, hereinafter called the assured, against 
loss from the liability imposed by law upon the assured for damages on account 
of bodily injuries, including death accidentally suffered by any person or persons 
by reason of the ownership or maintenance of any automobile enumerated in the 
schedule during the period hereinafter stated and for the purposes hereinafter 
described,” 

—while the provision of the preserit policy is: 

“In consideration of the premium and the declarations set forth in the schedule 
of statements hereto, and subject to the terms, limits and conditions set forth herein, 
does hereby insure the assured, named and described as such in the schedule of 
statements’ hereto, against loss and/or expense arising or resulting from claims 
upon the assured for damages in consequence of an accident occurring within 
the limits of the United States and Canada during the term of this policy by 
reason of the ownership, maintenance, or use of the automobile or any of the 
automobiles enumerated and described herein, resulting in bodily injuries, or death 
resulting at any time therefrom, suffered by any person or persons other than any 
employee or employees of the assured while engaged in the care, operation, or main- 
tenance of any assured’s automobiles.” 

It will be seen that if there is any difference in the meaning of these two policies 
it is by reason of the use of the words “indemnify against loss’ in the policy in the 
former case and the words “insure against loss” in the present case. Is there such 
legal distinction between the word “indemnify” and the word “insure” as would 
warrant this court in distinguishing the present case from the Cosgriff Case? The 
definition of “indemnify” is “to save harmless, to secure against loss or damage, to 
make good, to put one in the situation he was in before sustaining loss.” Encyclo- 
pedic Law Dictionary, Shumaker and Longsdorf, p. 474. In 22 Cyc. 77, the definition 
of “indemnify” is: 

“To save harmless, to secure against loss, damage, injury or penalty, to com- 
pensate for loss or injury, to make good, to make up for that which is past, to reim- 
burse, to remunerate.” 

Corpus Juris, vol. 31, p. 416, defines “indemnify” to mean: 

“To compensate for loss or injury, to protect fully and save harmless, to make 
good, to make up for that which is past, to reimburse another for some loss, to 
remunerate, to save harmless from loss or damage, to secure against damage, injury, 
loss or penalty.” 

The authorities quoted define the word “insure” to mean: 

“To engage to indemnify a person against pecuniary loss from specified perils, to 
act as an insurerer.” 22 Cyc. 1450; 33 C. J. 157. 

The same definitions of these terms are given in Worcester’s Dictionary, Cen- 
tury Dictionary, and Webster’s Dictionary, all of which have been repeatedly quoted 
with approval by various courts as shown by the notes in Cyc. and Corpus Juris at 
the pages given above. So a contract of insurance has been defined to be a contract 
of indemnity. 14 R. C. L. 839-841; 16 Am. & Eng. Encyc. of Law, 840; Bonding & 
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Insurance Co. v. Oliner, 139 Md. 410, 115 A. 592, 18 A. L. R. 1081; Palatine Insurance 
Co. v. O’Brien, 107 Md. at page 355, 68 A. 484, 16 L. R. A. (N. S.) 1055. It will 
be seen from what we have said that the legal effect and meaning of the word “in- 
demnify,” when used in the policy .considered in the Cosgriff Case, and the word 
“insure” used in the present case, is identical, and the decision in the Cosgriff Case 
is controlling as to this phase of the present case. 


[5] The appellee contends that clause 5 of the policy, under “Insolvency Provi- . 


sion,” which reads: 

“The insolvency or bankruptcy of the assured hereunder shall not release the com- 

pany from the payment of damages for injuries sustained or loss occassioned during the 
life of this policy, and in case execution against the assured is returned unsatisfied in 
an action brought by the injured, or his or her personal representative in case death 
results from the accident, because of such insolvency or bankruptcy, then an action 
may be maintained by the injured person or his or her personal representative against 
the company under the terms of the policy for the amount of the judgment in the 
said action, not exceeding the amount of the policy.” 
—is a separate independent promise or undertaking on the part of the company to 
pay the amount of the judgment, to the extent of the amount of the policy, to the 
injured party, provided the return of the sheriff upon an execution issued upon the 
judgment is unsatisfied by reason of the insolvency or bankruptcy of Price. The 
correctness of this contention is denied by the appellant. The decision as to which of 
these contentions is correct must turn upon the question: Do the words “insolvency 
or bankruptcy,” as employed in this clause of the contract mean the inability of Price 
to meet his financial obligations, or do they mean that Price must have been adjudi- 
cated an insolvent or bankrupt? Argument can be advanced in support of either of 
these contentions, but we think when the whole policy is considered, together with the 
history of and purpose intended to be accomplished by the inclusion of this clause 
in the contract, the former contension is correct, and the term “insolvency or bank- 
ruptcy” must be held to have reference to the actual financial inability of the insured 
to pay the judgment rendered against him, rather than an adjudication of insolvency 
or bankruptcy by a court of competent jurisdiction. The true intent and purpose of 
this provision inserted in the policy, and forming a part of the contract between the 
insurance company and the insured, is that, if a third party obtains a judgment against 
the insured, under the terms and conditions set forth in the policy, and that judgment 
is uncollectible by reason of the fact of the insured’s insolvency or bankruptcy, then 
and in that event the company agrees that an action may be maintained against the 
company by the injured party. The insolvency vel non of the insured is a fact to be 
established like any other fact necessary for the plaintiff’s recovery, an when so 
established concludes the right of the injured party to be paid by the insurance com- 
pany. It will be found that in the early policies in this class of cases there was no 
such clause, and it was later inserted to meet the requirements of the statute of the 
state of New York, which provided that the insolvency or bankruptcy of the insured 
would not relieve the company from payment. In the case of Miller v. Union In- 
demnity Co., 209 App. Div. 455, 204 N. Y. S. 730, the court construed and interpreted 
this clause, and reached a conclusion in accordance with the views herein expressed. 
To the same effect see Berry on Automobiles (4th Ed.) § 1817, where the author, 
upon the authority of Miller v. Union Indemnity Co., supra, states: 

“Within the meaning of a statute providing that the insolvency or bankruptcy of 
an insured shall not relieve the liability insurer, the word ‘insolvency’ is not confined 
to judicially declared insolvency, but is given its usual broad meaning of general 
financial irresponsibility.” 

[6] A stricter construction would in many cases defeat the provisions of the con- 
tract of insurance. Under the provisions of the national Bankruptcy Law, certain 
designated persons are not the subject of involuntary bankruptcy, and if the insured, 
under a policy such as in this case, belonged to that class and did not voluntarily apply 
for bankruptcy adjudication, such failure would render nugatory the provisions of the 
clause now under consideration. It was clearly not the intention of the parties to the 
contract to make such a result possible, and it would be illogical to place such a con- 
struction upon the language employed as would require a judicial determination of 
insolvency or bankruptcy as a condition precedent to the right of recovery. Where 
it is a controverted question, we do not wish to be understood as deciding that the 
return of nulla bona by the sheriff to a writ of execution, standing alone, is sufficient 
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to establish the insolvency or bankruptcy of the insured, as that term is used in the 
policy here considered, but that, when such a return is made by the sheriff, the ques- 
tion of insolvency or bankruptcy remains a fact to be proven by competent evidence. 
In this case, in addition to the sheriff’s return of nulla bona, the judgment debtor, Hugh 
R. Price, testified that he was unable to pay the judgment, and this was not denied by 
the defendant. 

[7-9] The remaining question to be determined is whether the evidence offered by 
the appellant, and which, after objection by the appellee, was rejected by the court, 
should have been admitted as a defense to any recovery by Price and therefore by 
the appellee, because of a violation by Price of that clause of the contract which re- 
quired him to co-operate in the defense of the suit brought against him by the appellee. 
This clause of the policy provided: 

“Whenever requested by the company, the assured shall aid in securing informa- 
tion, evidence, and the attendance of witnesses in effecting settlements and in defend- 
ing suits hereinbefore referred to. The assured shall at all times render to the 
company all reasonable co-operation and assistance. 

The evidence offered by the appellant, to show a violation of this provision of the 
policy by Price, was the testimony of the appellant’s general counsel in regard to 
conversations between Price and himself on the day of the trial, a letter written by 
the general counsel to Price and handed him during the progress of the trial, the 
written statements of each of the occupants of the car at the time of the accident, 
obtained and witnessed by an adjuster of the appellant shortly after the 
happening of the accident as to the cause thereof, the offer to prove by the said 
adjuster that Price had said “that, although suit was against himself and against 
the United Railways, he (Price) was only brought in as a matter of form, and there 
was to be no attempt to hold him, the only attempt was to be to hold the United 
Railways,” and the offer to prove by J. Marion Fountain, claim manager of the appel- 
lant for the district of Maryland, that “there were negotiations looking to a settle- 
ment, and a certain figure was demanded, and of that amount the United Railways 
offered to pay so much, and the question was whether the United States Fidelity & 
Guaranty Company would contribute anything towards the settlement, because of the 
representations that had been made to it by Mr. Price and by Mrs. Williams and 
by Mr. Williams and Mrs. Price that the accident was in no way due to the fault of 
Mr. Price, that he had been driving the car in a prudent, careful manner that night, 
and the accident was due entirely to the negligence and the fault of the United 
Railways, and that therefore the appellant refused to make any contribution to a set- 
tlement.” All of the exceptions reserved, other than that relating to the prayers 
which we have hereinbefore passed upon, related to the exclusion of this testimony, 
offered by the appellant for the purpose of proving a violation of the co-operation 
clause of the policy. We are of the opinion that under such a provision the insured 
is bound in good faith to render assistance in the trial of the suit and in making 
every legitimate defense thereto. In 31 Corpus Juris, p. 460, § 60, it is said: 

“Where the indemnitor is notified of the pendency of an action against the in- 
demnitee in reference to the subject-matter of the indemmity, and is given an oppor- 
tunity to defend such action, the judgment in such action, if obtained without fraud 
and collusion, is conclusive upon the indemnitor as to all questions determined therein 
which are material to recovery against him in an action for indemnity brought by the 
indemnitee; and this rule is sometimes expressly prescribed by the indemnity contract, 
and in some jurisdictions by statute.” 

Or, as the rule was stated in Sweet v. Atkinson, 191 Iowa, 645, 182 N. W. 793: 

“Where an action for damages is brought against the party secondarily liable, and 
he gives notice of the pendency thereof to the person primarily liable, informing him 
that he will look to him for contribution or reimbursement, and requesting that he 
make the defense, a judgment rendered against the party secondarily liable, the two 
not being in pari delicto, is conclusive on the one primarily responsible.” 

And in the Fourth edition of Berry on Automobiles, p. 1607, § 1886, it is stated: 

“An insured may lose the benefit of his policy by a violation of the provision 
requiring him to aid in effecting settlement and in securing evidence for the defense 
of suits, etc., if he refuses to allow a fact of substantial defense to be pleaded and 
relied on in defense, he may thereby lose his rights under the policy. But this is 
not true as to a matter which, as a matter of law, constitutes no defense. Where the 
insured refused to permit the defense of contributory negligence and there was sufficient 
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evidence to go to the jury on that question, he was properly found to have violated 
the terms of this policy’—the author citing, in support of the rule, Collins’ Executors 
v. Standard Accident Insurance Co., 170 Ky. 27, 185 S. W. 112, Ann. Cas. 1917D, 59. 

And in 14 R. C. L. 63, § 21, it is said: 

“It should also be noted that if a person enters into a contract of indemnity, 
whereby he expressly agrees to become responsible for the result of litigation, or, if by 
operation of law, such a responsibility is cast upon him without any agreement, he will, 
in the absence of fraud or collusion, be conclusively bound by the judgment rendered.” 

In the case of Anderson v. Maryland Casualty Co., 123 Md. 67, 90 A. 780, where 
the question for decision was whether the insurer was liable for costs of suit, includ- 
ing counsel employed by the indemnitee, after a letter had been written to the in- 
demnitee by the general counsel for the insurer, in which it was stated that the 
indemnitee seemed to be in sympathy with the plaintiff in the case, and requesting it 
to employ its own counsel, as matters might develop in the course of the trial which 
would compel counsel for the indemnitor to withdraw from the case, the court, 
speaking through Judge Urner, said: 

“The obligation of the insurer to defend at its own cost was not to be qualified, 
restricted, or discharged because ‘of its mere opinion or belief that the insured was 
acting in prejudice of a legitimate defense against the liability covered by the policy. 
Before the vested contractual rights of the party entitled to the indemnity can be 
held to have been properly disregarded or disturbed on such a ground, it must appear 
by affirmative proof that the acts alleged to have been prejudicial were in reality 
committed.” 

Without setting out the testimony embraced in these exceptions, it is sufficient to 
say that in our judgment it is not sufficient to show fraud or collusion between Price 
and the appellee, but the only legal effect of which would be to tend to show a belief 
on the part of the counsel of the appellant that Price was not acting in entire good 
faith. The record does not disclose any act of Price which had or could have had 
any effect upon the jury which induced them or in any way caused them to render 
the verdict against himself. There is no evidence in the record that Price refused 
to testify in his own defense or that his testimony varied in any manner from the 
statement which he had previously given to the appellant as to the manner and cause 
of the accident. The single effect of the court’s admitting the testimony of the 
appellant, would have been to indicate that, from conversations had between the 
appellant’s general counsel and Price on the morning of the trial, the general counsel 
and the appellant concluded that Price was hostile to their interest and was in collusion 
with the plaintiff in that suit. Even though this evidence should be snafficient for that 
purpose, the fact that the general counsel, from Price’s conversation and actions, so 
concluded, would not of itself be admissible as tending to prove that Price had 
failed to co-operate. We therefore find no error in the rulings of the lower court on 
the testimony. 

[10] The effect of this policy is to create three distinct contractual obligations by 
the insurance company: First, it agrees with Price, the insured, to insure him against 
loss arising or resulting from claims upon him for damages in consequence of an 
accident. Second, in addition to the above, it agrees with the insured to pay him the 
expenses incurred in defending any suit, also the interest on any judgment within the 
limits of the insurance and any costs taxed against the insured on account thereof. 
Third, it agrees that the injured party may maintain an action against the company 
under the terms of the policy for the amount of the judgment recovered by her 
against Price, not exceeding the amount of the policy, provided she is unable to col- 
lect the amount of the judgment because of Price’s insolvency or bankruptcy. 

We hold that there is no legal distinction between this policy and the one passed 
upon in the Cosgriff Case, supra, in respect to the company’s liability to Price, and 
therefore, it being an insurance against loss, the company is not liable to Price for 
the amount of the judgment recovered against him by the appellee; that by the 
independent clause of the policy the company is liable to Price for the amount of 
the costs and interests on the judgment from the date of its rendition, and 
the appeilee is entitled to recover these amounts from the appellant in this action 
of attachment; that, the insolvency of Price having been proven, the appellee is 
entitled, under the insolvency clause of the policy, to maintain an action against the 
company under the terms of the policy for the amount of the judgment recovered by 
her against Price, not exceeding the amount of the policy; and that the appellee can- 





Auto] Jarnagin v. Queen Ins. Co. of America 699 


not recover the amount of the judgment against the appellant as garnishee of Price, 
for the reason that the appellant is not indebted to Price in the amount of the judg- 
ment unless and until Price has suffered loss by payment of the judgment. 

It will be seen, from the views herein expressed, that our conclusion is that there 
was error in granting the prayer of the appellee, and in the verbal instructions, given 
by the court below, and in rejecting the appellant’s prayer. For these reasons, the 
judgment must be reversed. 

Judgment reversed, and case remanded, that a judgment may be entered in accord- 
ance with this opinion, with costs to the appellant. 


JARNAGIN v. QUEEN INS. CO. OF AMERICA. (No. 18971.) 
(St. Louis Court of Appeals. Missouri. June 2, 1925.) 
272 Southwestern Reporter 1095. 

2. INSURANCE—WHETHER AUTOMOBILE WAS TOTAL LOSS HELD, 

UNDER EVIDENCE, FOR JURY. 

In action on policy of insurance against loss of automobile by fire, whether 
automobile was total loss held, under evidence, for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


3. INSURANCE—INSTRUCTION ON DAMAGES AUTHORIZING RECOV- 
ERY OF REASONABLE VALUE OF AUTOMOBILE, WITHOUT CON- 
SIDERING VALUE OF SALVAGE, HELD REVERSIBLE ERROR. 

In action on policy insuring plaintiff’s ‘automobile against loss by fire, instruc- 
tion on measure of damages authorizing recovery of reasonable value of automobile 
prior to fire, without taking into consideration value of salvage, held erroneous 
and prejudicial to defendant. 

(For other cases, see Insurance, Dec. Dig. § 502.) 


4. INSURANCE—RULE OF DAMAGES, IN SUIT ON INSURANCE POL- 

ICY FOR FIRE LOSS OF AUTOMOBILE, STATED. 

In view of Rev. St. 1919, § 6231, in suit on insurance policy against fire loss of 
automobile, proper measure of damages is difference between reasonable value of 
automobile immediately before fire and reasonable value immediately afterwards. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

Appeal from St. Louis Circuit Court; Moses Hartmann, Judge. 

“Not to be officially published.” 

Action by John Jarnagin against the Queen Insurance Company of America. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

Leahy, Saunders & Walther, of St. Louis, for appellant. 

Otis L. Clonts, of St. Louis, for respondent. 

Becker, J. Plaintiff recovered a judgment against the defendant in his action 
upon a policy of insurance issued by the defendant, insuring palintiff’s automobile 
to an amount not exceeding $800 against loss by fire, for the term of one year. 
The judgment was for the full amount of the policy with interest. Defendant in 
due course appeals. 

The petition was conventional. It alleged a total loss by fire within the terms 
of the policy, and prayed for recovery of the face of the policy with interest, 
together with the statutory penalties for vexatious refusal to pay. 

The defendant, besides filing a general denial, answered further, alleging that 
after the loss the plaintiff and defendant agreed that the automobile in question 
should be repaired and restored to as good condition as it was possible, and that 
plaintiff agreed that, if the automobile was put back into reasonably good condition, 
he would accept the same in lieu of said insurance, and that the plaintiff in addition 
was to receive from the defendant the sum of $50 for the purpose of restoring 
the painting upon the automobile. The answer further alleges that plaintiff waived 
his right to a cash settlement, and that, pursuant to the alleged agreement, defend- 
ant proceeded to repair the automobile, expending thereon the sum of $697.77, and 
that it did restore the automobile to its ‘original condition ; that the plaintiff accepted 
the automobile thus repaired as satisfactory and in lieu of the cost of repairs as 
provided in the policy. The answer then alleges that by reason of the foregoing 
plaintiff was estopped from recovering under the policy. . Plaintiff's reply was a 
general denial. 
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It is here urged that the trial court erred in overruling defendant’s requested 
peremptory instructions in the nature of demurrers to the evidence, offered at the 
close of plaintiff's case and again at the close of the entire case, on the ground 
that the evidence shows conclusively that there was not a total loss in this case, 
and therefore it became incumbent upon plaintiff to produce evidence of the reason- 
able value of the salvage, and that plaintiff had failed to meet this issue. 


_ [1,2] The question is a close one, but we have read the record carefully, having 
in mind that, in passing upon a demurrer to the evidence, not alone must plaintiff’s 
evidence be taken as true, but that plaintiff is entitled to all reasonable inferences 
that may be drawn therefrom, and have come to the conclusion that the point is 
not well taken. It appears that plaintiff himself testified as to the condition of the 
car after the fire: 

“Well, the car—the body was all burned off of it, and the windshield had melted 
and run down over the parts, and the motor was—the block was pretty well burned, 
burned brown; there was nothing except the fenders but what was destroyed; all 
the works down in the car had been burned perfectly brown.” 

Plaintiff further testified that he told Mr. Ashley, connected with the defendant, 
that he did not think the car could be repaired, and that the car “would not be 
worth anything if it was repaired,” but that Mr. Ashley told him he was going to 
have it repaired, and that he (the plaintiff) had nothing to say in the matter 
whatsoever ; that he (Mr. Ashley) had power to have it repaired or settle it or not. 
Plaintiff further testified that he told Mr. Ashley at the time, 

“Tf you don’t put the car in as good condition as it was before the fire, I 
positively will not accept it”; that Mr. Ashley replied that he would put it in 
as good shape or better than it was before it was damaged. In addition there is 
testimony in the record, adduced on behalf of the plaintiff, tending to show that 
the automobile, after the repairs had been made, was not in as good a condition 
as it was at the time of the fire, and that the plaintiff, after testing out the car, 
returned it to the concern which had the contract with the defendant company for 
making the repairs. There is further testimony to the effect that the machine in ques- 
tion was a used car at the time plaintiff purchased it; that plaintiff, up to the time of 
the fire, had run it about 6,000 miles, and according to plaintiff’s own testimony, the 
car was “in first-class condition just prior to the fire,” and he was not having any 
trouble with it mechanically or otherwise. There is also testimony tending to show 
that the value of the car at the time of the fire was from $600 to $800. 

In light of the pleadings, in our view, plaintiff must be held to have made 
out a case for the jury. It follows that the demurrers were well ruled. 

[3] Plaintiff submitted the case to the jury without instructions other than 
one upon the measure of damages. Appellant urges that this instruction is erroneous. 
Plaintiff’s instruction on the measure of damages authorizes a recovery of the rea- 
sonable value of the automobile prior to the fire, without taking into consideration 
the value of the salvage. 

[4] It is conceded that the proper measure of damages in a suit upon an insur- 
ance policy of the kind in question is the difference between the reasonable value 
of the article or thing damaged immediately before the fire and the reasonable 
value thereof immediately after the fire. See section 6231, R. S. of Mo. 1919; 
State ex rel. North British & Mercantile Ins. Co. v. Argus Cox et al. (Mo. Sup.) 
270 S. W. 113; Security Printing Co. v. Conn. Fire Ins. Co., 209 Mo. App. 442, 
240 S. W. 263; Tinsley v. Ins. Co., 199 Mo. App. 693, loc. cit. 708, 205 S. W. 78; 
Non-Royalty Shoe Co. v. Ins. Co., 277 Mo. 399, 210 S. W. 37; Sharp v. Ins. Co. 
164 Mo. App. 475, 147 S. W. 154. sk 

It is clear that the instruction as given is erroneous and particularly prejudicial 
to defendant, in light of the record before us, which shows that there was a sharp 
conflict in the evidence as to what extent the automobile had in fact been injured 
by the fire. 

7 [5] The respondent seeks to justify the instruction in the form given on the 
ground that the defendant, by its answer, admits a total loss of the automobile as 
a result of the fire. In support of this contention, respondent refers to the follow- 
ing excerpt from defendant’s answer: 

“And for another and further answer to said petition, defendant states that 
it issued to the said plaintiff its policy of fire insurance, as alleged in plaintiff's peti- 
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tion, on the automobile described therein, and admits that a loss occurred by fire 
upon said automobile, as alleged. * * *” 

In our view, the most that can be said of defendant’s answer is that the defendant 
thereby admits that plaintiff sustained a loss by fire, but nowhere can we view 
defendant’s pleading as admitting that the loss was total. Furthermore, a reading 
of the entire record discloses that the case was not tried out upon such a theory. 
The instruction complained of clearly submitted the case to the jury, stating an im- 
proper measure of damages. 

We have examined the other assignments of error raised by appellant, and find 
them to be without merit. The issues raised by the answer of the defendant were 
each fully and correctly presented to the jury in instructions. 

For the error assigned above, the judgment should be reversed, and the cause 
remanded. It is so ordered. 

Daues, P. J., and Nipper, J., concur. 


NELSON v. NATIONAL AUTOMOBILE INS. CO. (No. 23193.) 
(Supreme Court of Nebraska. May 23, 1925.) 
204 Northwestern Reporter 55. 
1. INSURANCE—VERDICT AGAINST INSURANCE COMPANY FOR 

THEFT OF CAR HELD PROPER. 

Evidence examined, and held sufficient to support the verdict. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. INSURANCE—EVIDENCE HELD SUFFICIENT TO WARRANT FIND- 

ING THAT AUTOMOBILE WAS STOLEN. 

Evidence examined and outlined in the opinion, held sufficient to warrant a find- 
ing that, without the owner’s consent one Hall, with the intent to steal it, took 
plaintiff's automobile. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) | 


Appeal from District Court, Cheyenne County; Tewell, Judge. 

Action by Joseph C. Nelson against the National Automobile Insurance Com- 
pany. Judgment for plaintiff, and.defendant appeals. Affirmed. 

Richard F. Stout, of Lincoln, and McIntosh & Martin, of Sidney, for appellant. 

Radcliffe & Hyde and W. K. Hodgkin, all of Sidney, for appellee. 

Heard before Morrissey, C. J., Rose, Good, and Thompson, JJ., and Redick and 
Shepherd, District Judges. 

Goon, J. Action to recover on a policy of insurance, insuring plaintiff against 
loss of his automobile by theft. Defendant denied loss of the car by theft, and 
alleged that it had been delivered by plaintiff, under a contract of sale, to J. B. 
Hall, and that the failure of Hall to return the automobile or pay for it created 
no liability under the policy. Plaintiff denied the affirmative allegations of the answer. 
A trial of the issues resulted in a verdict for plaintiff. From a judgment thereon, 
defendant appeals. 

Defendant assails the verdict as not sustained by sufficient evidence, and as 
being contrary to law and contrary to the court’s instructions, and also alleges error 
in receiving certain evidence over objection. 

[1] Plaintiff, a farmer, lived at Gurley, Cheyenne county, Nebraska. In July, 
1921, he became acquainted with and engaged J. B. Hall to work for him for about 
two weeks. At that time plaintiff owned an Auburn car, covered by the insurance 
policy upon which this action is founded. Hall represented that he possessed a con- 
siderable estate in the hands of his guardian, from whom he would soon receive 
about $30,000 in cash. He made overtures to the plaintiff for the purchase of his 
car, and the price of $1,400 was agreed upon. Hall went, or claimed that he went, 
to Smith Center, Kansas, to meet his guardian and to receive the $30,000. He 
came back, so far as disclosed by the record, without receiving any money. Appar- 
ently, the talk of Hall’s purchasing the car was dropped. Hall then went to work 
for a Mr. Filben, one of plaintiff’s neighbors, and on a few occasions borrowed 
and used plaintiff’s car. Some time about the 20th of August he stated to plaintiff 
that he wanted to, or would, take plaintiff's car on Monday, the 22d of August, 
for the purpose of taking Miss Filben, his employer’s daughter, and another lady 
to some point a few stations distant, along the line of the railroad. Plaintiff says 
that he neither consented nor refused consent to the use of the car. Hall did not 
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go on Monday, but did go on the following day and took the car, when plaintiff 
was absent, and, with his employer’s son and daughter and another lady, drove away. 
The next day he sent a telegraphic message to plaintiff from North Platte, Nebraska, 
saying that he would be back with the car in a few days. Hall and his companions 
proceeded to Heartwell, in Kearney county, Nebraska, and there stopped for a few 
days, and Hall announced to the other members of the party that he was going to 
drive to Smith Center, Kansas. Young Filben suggested going with him, but Hall 
put him off by saying that he might be gone overnight. He left Heartwell with the 
car ostensibly for Smith Center, since which time neither Hall nor the car has been 
seen or heard from’ by plaintiff. Filben and his sister waited three or four days 
for Hall, and then returned to Gurley by train and reported the facts to plaintiff. 
Plaintiff thereupon notified the local agent of the insurance company and wired to 
the sheriff at Smith Center, Kansas. giving a description of Hall and the car, but 
never received any information concerning either one. Plaintiff’s theory is that it 
was Hall’s intention, when he took the car on the 23rd of August, to steal and 
appropriate it to his own use, and it was upon this theory that the case was sub- 
mitted to the jury. 

Defendant’s contention that the automobile was delivered to Hall under a con- 
tract of purchase is not sustained by the evidence. The jury were instructed that, 
unless they found from the evidence that when Hall took the car on the 23rd of 
August he had the intent to steal it, plaintiff could not recover. Defendant argues 
that the verdict is contrary to this instruction and to the law. 

[2] The facts proved are sufficient to indicate and warrant a finding that Hall 
from the start was playing a confidence game to get possession of the car. He bor- 
rowed it two or three times for short trips and returned it. This would tend to 
inspire confidence in his honesty. His statement that a large sum of money was 
due him from his guardian was no doubt made for the purpose of creating the 
impression that he possessed considerable property and was financially responsible. 
The fact that when he took the car he also took with him three reputable young 
people in the neighborhood would tend to dispel any thought of a felonious purpose 
in taking the car, and the sending of the telegram from North Platte would tend 
to allay any suspicion of a felonious purpose for a period of several days. Taking 
all the facts proved, we think the jury were justified in finding that Hall took plain- 
tiff’s car with intent to steal it. 

[3] Defendant complains of the admission of the evidence of one Smith as to 
the value of the car, on the ground that no sufficient foundation was laid. The 
evidence respecting Smith’s competency to testify was rather meager, but we think 
it was sufficient to make his evidence competent to go to the jury and for the jury 
to determine its weight. In any event, the evidence was not prejudicial to the defend- 
ant. The evidence of plaintiff was to the effect that the car was worth $1,400 or 
$1,500, and this was not controverted. There was no other evidence as to the value 
of the car. The amount of insurance was $1,000. If Smith’s testimony had been 
eliminated the jury would not have been justified in finding the car to be of less 
value than $1,400. The admission of incompetent evidence, unless prejudicial to 
the complaining party, is not cause for reversal. 

Defendant argues that, if the car was, in fact, stolen, possession thereof was 
gained by trick or artifice, and that it was necessary, to entitle plaintiff to recover, 
to allege the fraud or artifice. The proposition finds some support in the authorities. 
It is our opinion, however, that it was sufficient for plaintiff to allege the ultimate 
fact that his car was stolen, and that it was unnecessary to allege the means by 
which the thief obtained possession of the car. However that may be, the evidence 
fairly shows that plaintiff did not consent to Hall’s taking the car. Hall never asked 
for or obtained permission to take the car on the 23d of August. He took it with- 
out the owner’s knowledge or consent. The proof supports the allegations of 
the petition. 

We find no prejudicial error. Judgment affirmed. 
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SURETY 


DUKE, Strate Supervisor oF BANKING, v. FIDELITY & DEPOSIT CO. OF 
MARYLAND. (No. 4367.) 
(Circuit Court of Appeals, Ninth Circuit. vr 11, 1925.) 


Federal Reporter (2d) 30 
PRINCIPAL AND SURETY—BONDING COMPANY HELD NOT LIABLE 

TO BANK ON BOND GIVEN IN RELIANCE ON FALSE REPRESEN- 

TATIONS. 

Bonding company, giving bond to reimburse bank for losses through misconduct 
of its cashier in reliance upon representations, agreed to be warranties, that cashier 
had faithfully and honestly accounted for all money and property in his control 
since issuance of prior bond, held not liable on such bond, where, at time any such 
representations were made, cashier had, in fact, been unlawfully borrowing bank’s 
funds on his note or obligation without approval of board of directors, which fact 
was evident from even a cursory examination of bank’s records. 

(For other cases, see Principal and Surety, Dec. Dig. § 39.) 

In Error to the District Court of the United States for the Southern Division of 
the Western District of Washington; Edward E. Cushman, Judge. 

Action by John P. Duke, as Supervisor of Banking of the State of Washington, 
liquidating the Kelso State Bank, against the Fidelity & Deposit Company of Mary- 
land. Judgment for defendant, and plaintiff brings error. Affirmed. 

Miller, Wilkinson & Miller, of Vancouver, Wash., for plaintiff in error. 

Grinstead, Laube & Laughlin and Thomas E. Davis, all of Seattle, Wash., for 
defendant in error. 

Before Ross, Hunt, and Rudkin, Circuit Judges. 

Ross, Circuit Judge. The defendant i in error (a surety company) was defendant 
to this action, which was brought in the court below by the plaintiff in error to recover 
upon certain of its bonds to reimburse the insolvent Kelso State bank of Washington 
for losses sustained by the rascality of its cashier. The case has been here before 
(293 F. 661), when the judgment which had been given by the trial court against the 
surety company was reversed and the case remanded for a new trial. In the course 
= the opinion rendered in support of that judgment, this court said, among other 
things: 

“In so far as the bonds to the bank are concerned, the evidence is insufficient to 
characterize them as statutory, however it may be on retrial. The distinction between 
statutory and common-law bonds cannot be ignored, and is that the first conform to the 
statute, and the latter do not, even though so intended. City of Mt. Vernon v. Brett, 
193 N. Y. 276, 86 N. E. 10. 

“The character of the bond is determined by its terms and the circumstances of its 
execution. Miles v. Baley, 170 Cal. 151, 149 P. 48; United, etc., Co. v. Poetker, 180 
Ind. 255, 102 N. E. 372, L. R. A. 1917B, 984. In the instant case the bonds are annual 
renewals of a series begun in 1911 and on representations by the bank stipulated to be 
warranties. In 1917 Washington enacted a statute (section 3239, Rem. Comp. Stats. 
1922) providing that the board of directors of each bank ‘shall require its active officers 
* * * each to give a surety company bond, in such sum as the board shall specify 
and the state bank examiner shall approve, conditioned for the faithful and honest 
discharge of his duties and for the faithful application of all moneys.’ The bonds, in 
suit are subsequent to the statute and substantially conform to the statutory condition, 
but in addition provide various other conditions for the protection of the defendant. 
There is no evidence that the board of directors required any of these bonds, that it or 
the examiner approved the amount, that no other bond was given, or that either party 
contemplated bonds by virtue of the statute. 

“But, if they are statutory bonds, and in proper sense public obligations to indi- 
rectly benefit depositors, and other creditors of the bank, the express obligee is the 
bank, if nominally it is trustee for the depositors and creditors (see Equitable, etc., 
Co. v. McMillan, 234 U. S. 457, 34 S. Ct. 803, 58 L. Ed. 1394), the contract is made 
with it, and if it made false material representations or warranties, relied upon by 
defendant, the contract of suretyship, like any war induced by fraud, is subject to 
avoidance.” 

The record shows that the Kelso Bank, navies made application to the American 
Bonding Company (predecessor of the defendant in error) to become surety on a 
bond for its then cashier, one Stewart, in the amount of $25,000, the bonding company, 
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before passing on the application, required the applicant to make answer to a series of 
questions pertaining to the application, which answers to be “warranties and form a 
part of and be conditions precedent to the issuance, continuance or any renewal of or 
substitution for, the bond that may be issued” in favor of the bank upon the cashier 
mentioned. 

The answers so required were returned by the bank with the conditions stated and 
the desired bond issued accordingly, which was continued in force by annual renewals 
until May 1, 1913, at which time the present defendant in error, having acquired the 
American Bonding Company, executed a similar bond in the sum of $25,000, for a 
period of one year from May 1, 1913, which bond was continued in force by annual re- 
newal certificates until May 1, 1920, when another but similar bond was issued by the 
defendant in error in the like sum of $25,000, effective from May 1, 1920, in which 
last-mentioned bond the bank agreed that it was given upon the representations and 
condition of the original statement furnished to the American Bonding Company, and 
expressly declares its execution to be in consideration of the statements made by the 
bank relative to its cashier Stewart, his conduct, duties, employment, and accounts, the 
manner of conducting the business of the employer, and other things connected with 
the issuance of the bond, which statements, together with any other statements in writ- 
ing thereafter made by the employer to the company relating to any such matters, 
should be considered a part of the contract or any continuance or continuances thereof 
and as warranties, and that any such statements made in writing by the president or 
any officer or director of the bank should be its statements within the meaning of the 
bond during each year thereafter, including the year 1919. The bank, in order to ob- 
tain a continuance of the last-mentioned bond, delivered a certificate to the defendant 
in error, certifying that its cashier, Stewart, had faithfully, honestly, and punctually 
accounted for all money and property in his control and custody and had always 
proper securities and funds on hand to balance his account and was not in default 
to the bank. 

The bond covering the period from May 1, 1913, to May 1, 1920, provided that the 
defendant in error would to the extent of the penalty thereof reimburse the bank for 
such pecuniary loss of moneys, securities, or other personal property belonging to the 
bank as it should sustain by any dishonest act or acts of the cashier in the perform- 
ance of any of his official duties; and would indemmify the bank against loss, not ex- 
ceeding the penalty of the bond, of any money or other personal property, through 
the fraud, dishonesty, forgery, theft, embezzlement, or wrongful extraction of its 
cashier Stewart, directly or in connivance with others while in the bank’s service. 

It appears that the bank was closed by the banking department of the state of 
Washington March 17, 1921; its cashier, Stewart, then disappearing. 

The present defendant in error, in answer to the complaint against it, also alleged 
that, prior to the closing of the bank, it as surety, together with the bank as prin- 
cipal, executed certain bonds to the county treasurer of the county of Cowlitz, Wash., 
on which it was compelled to pay subsequent to the closing of the bank $46,163.29. It 
was held by this court in its former decision that has been referred to that the surety 
company was entitled to set out the amount it was so compelled to pay to the county 
eo Cowlitz county against any liability it might be liable for on the bond 
given by it. 

The case shows that at all times in question it was ynlawful for any officer of the 
bank to loan to himself any of the bank’s funds upon his own note or obligation with- 
out first having obtained the approval of the board of directors of the bank; and upon 
the retrial of the case the court below found, on evidence which we think sustains 
the findings, among other things in effect, that the requirements of the bonds that have 
been referred to and the bond in suit were executed in reliance upon certificates exe- 
cuted by the president of the bank to the surety company, reading as follows: 

“This is to certify that since the issue of the above bond, Mr. F. L. Stewart has 
faithfully, honestly and punctually accounted to me for all money and property in his 
control or custody as my employee, has always had proper securities and funds on 
hand to balance his accounts, and is not now in default to me.” 

The court below further found as facts that during many years prior to March 17, 
1921, and particularly during the years 1917, 1918, 1919, and 1920, the cashier, Stewart, 
repeatedly borrowed money from the bank on notes signed by himself, which notes 
were regularly entered on the note registers of the bank, and that any person making 
even a cursory examination of its records must have known of such loans; that the 
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president of the bank who signed the certificates referred to knew of them, and that 
none of them were authorized by the board of directors of the bank; that the making 
of such loans under the circumstances stated was by statute of the state enacted in 
the year 1917 made a felony; that during the years 1917 to and including 1921 the 
cashier, Stewart, repeatedly and without authority overdrew his checking account in 
the bank, during which time scarcely a month passed that he did not have overdrafts, 
each and all of which were made without any authority of the board of directors, and 
constituted a felony under the state statute; that if the defendant surety company had 
known of the loans to the cashier or of his overdrafts, it would not have executed the 
bond in suit, nor any of the renewals of the preceding bonds. 

The bond in suit, while complying with the state statute relating to such bonds, 
contains in addition various other conditions for the protection of the surety com- 
pany, as stated by this court in its former opinion. It remains, therefore, unnecessary 
to characterize the bond in question, for the instrument between the bank and the surety 
company, as was expressly decided by this court in its former opinion, constituted 
a contract between the bank and the surety company, and “if it made false material 
representations or warranties relied upon by defendant, the contract of suretyship, like 
any other induced by fraud, is subject to avoidance.” 

That is the law of the case, and the judgment is affirmed. 


FARMERS’ & MERCHANTS’ STATE BANK OF NEW YORK MILLS v. 
NATIONAL SURETY CO. (No. 24583.) 
(Supreme Court of Minnesota. May 15, 1925.) 
203 Northwestern Reporter 969. 
(Syllabus by the Court.) 

1, PLEADING—ANSWER IN ACTION ON INDEMNITY BOND HELD NOT 
TO RAISE OBJECTION THAT ACTION WAS PREMATURELY 
BROUGHT. 

The complaint did not show the action to be premature, and the answer did not 
raise that issue, but denied all liability upon the indemnity bond given to secure plain- 
tiff from loss through the fraud or dishonesty of its cashier. 

(For other cases, see Pleading, Dec. Dig. § 106[1].) 


2. JUDGMENT—ON FAILURE TO ASSIGN INSUFFICIENCY OF EVI- 
DENCE TO SUPPORT RECOVERY AS: TO ONE ITEM, DEFENDANT 
HELD NOT ENTITLED TO JUDGMENT NON OBSTANTE. 

Defendant is not entitled to judgment non obstante for, as to one item included 

in the verdict, there is no assignment of insufficiency of the evidence to support a 

recovery. 

(For other cases, see Judgment, Dec. Dig. § 199[3].) 

3. INSURANCE—EVIDENCE OF EMBEZZLEMENT BY BANK CASHIER 
HELD SUFFICIENT TO GO TO JURY. 

The evidence examined as to all the items upon which a loss is claimed, and all 
held to be for the jury. 
(For other cases, see Insurance, Dec. Dig. § 668[10].) 


4. VERDICT HELD NOT SO EXCESSIVE AS TO SHOW PASSION OR 
PREJUDICE. 

The verdict approved by the trial court, viewed in the light of the record, cannot 

. held so excessive that the inference must be that passion or prejudice swayed 

the jury. 

5. APPEAL AND ERROR—FAILURE OF BANK SUING ON INDEMNITY 
BOND TO PRODUCE ITS RECORDS HELD NOT ERROR; ADMITTING 
TESTIMONY THAT DEPOSIT SLIP WAS MERELY TO PERMIT DE- 
POSITOR TO RECLAIM NOTE GIVEN BANK HELD NOT ERROR IN 
VIEW OF INSTRUCTION. 


(For other cases, see Appeal and Error, Dec. Dig. § 1053[4].) 

Minor complaints regarding the trial are not well taken. 

Appeal from District Court, Otter Tail County; William L. Parsons, Judge. 

Action by the Farmers’ & Merchants’ State Bank of New York Mills, against the 
National Surety Company. From an order denying judgment notwithstanding verdict 
tor plaintiff or for new trial, defendant appeals. Affirmed. 

Donohue & Quigley, of St. Cloud, for appellant. 
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Jesse A. Schunk, of New York Mills, and M. J. Daly, of Perham, for respondent. 

Hott, J. Plaintiff, a bank, recovered a verdict of $4,838.98 upon a bond given by 
defendant indemnifying against loss “through the fraud, dishonesty, forgery, theft, em- 
bezzlement, or wrongiul abstraction of Andreas Emil Anderson,” plaintiff’s cashier. 
Defendant appeals from the order denying judgment, notwithstanding the verdict or 
for a new trial. 

[1] Error is assigned because the court below overruled the objection to the 
introduction of evidence on the ground that the complaint did not state a cause of 
action, and also because of the refusal to dismiss the action as premature. Both 
points hinge on a clause in the bond to the effect that “legal proceedings for recovery 
hereunder may not be brought until three months have elapsed” after filing proof 
of loss with defendant. It is sufficient to say that the complaint on its face did not 
disclose that the action was brought within the three months; and, if brought prema- 
turely. defendant, with full knowledge thereof, asserted no defense on that ground 
in its answer, but simply contented itself with alleging that plaintiff “has not per- 
formed all the conditions of said bond on its part to be performed” and then denied 
Anderson’s defalcation and its own liability or indebtedness to plaintiff. We think 
this fails_to raise the technical objection that the action was prematurely brought, or 
that it was necessary to allege in the complaint that defendant had waived the three 
months’ time by its denial of all liability. Defendant cites Gallenbeck v. Northwestern 
Mut. R. Ass’n, 84 Minn. 184, 87 N. W. 614; but that was on a demurrer to a com- 
plaint which disclosed that the insurance was not by its terms payable when the 
action was begun. 

The bonded employee (Anderson) was cashier of plaintiff from some time in 1919 
to November 7, 1923, when discharged. Plaintiff was a small bank, capitalized at 
$25,000, in New York Mills, a town of some 700 people. The board of directors with 
one or two exceptions were farmers. The exceptions were a doctor, who part of the 
time was a director, and an elderly man who used to conduct a hardware store in 
New York Mills for many years, but had retired and removed from that place. 
Though president, he did not attend meetings regularly. The evidence tends to show 
that Anderson dominated the board of directors; that none understood banking or 
bookkeeping sufficiently to discover the truth when Anderson desired to cover up 
some of his transactions, at times treating them as the bank’s, and at other times as 
his personal matter. The jury were entitled to view the items involved from that 
standpoint. 

(2, 3] Defendant’s claim for judgment was rightly denied, for as to one item, 
namely the withholding from the bank of commissions received on the insuran¢e busi- 
ness transacted in Anderson’s name, there is no assignment challenging the verdict in 
so far as it may include this item. And an examination of the record clearly dis- 
closes that whether the bank had sustained a loss because of appropriation by Ander- 
son of earnings from the insurance business was for the jury. The same may be said 
as to the item of the overdraft in Anderson’s, so called, Blomberg trustee account, 
more particularly to be noted hereafter, which he charged to the bank’s expense 
account. If the jury found the Halgrum transaction, hereafter referred to, Ander- 
son’s and not the bank’s, it follows that charging the overdraft in the Blomberg trust 
account to the expense account of the bank was a wrongful appropriation of the 
bank‘s funds. The directors denied that there was any authority given Anderson 
to so do. 

The three other items wherein plaintiff claimed a loss through the fraud or dis- 
honesty of Anderson are the Halgrum note and mortgage of $1,000 and the money ex- 
pended in that deal, viz., $1,726.10, the Blomberg payment of $422, and the Andrews- 
Anderson transaction of $2,000. Connected with the two first transactions is the 
manipulation of Anderson’s checking account and the Blomberg trust account. 

William and Leonard Halgrum had had dealings with plaintiff prior to Ander- 
son’s becoming cashier. Halgrums owned a farm of 260 acres on which was a first 
mortgage of $10,000, a second of $750, a third mortgage of $1,000 held by Farmers’ 
State Bank of Deer Creek, a fourth and a fifth mortgage totaling $5,000, and a sixth 
mortgage of $1,500 held by plaintiff. Anderson was a witness and testified that for 
plaintiff’s use he took an assignment of this $1,000 mortgage from Farmers’ State 
Bank of Deer Creek in his own name, in March, 1921, to protect: plaintiff's sixth 
mortgage; that, in order to do that, and avoid foreclosures of the first and second 
mortgages, he had to pay an interest coupon on the first of $550 and an installment of 
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$75 on the second; that he gave his personal check for $1,101.10 for the first itemr and 
$625 for the other; that this overdrew his personal account nearly $1,700; that later 
in April he removed the overdraft by charging $1,000 to the bank and $800 to the 
Blomberg trustee account, and that this was done with the approval of the directors. 
This is denied by the directors who testified. One director is dead and another was so 
ill as not to be able to testify. The assignment to Anderson was never recorded. 
Toward the latter part of Anderson’s service the making or renewal of important loans 
was passed on at directors’ meetings as appears from the minutes kept. And at the 
meetings in January of 1920 and 1922 resolutions were passed that the cashier could 
not make a loan in excess of $500 without being authorized by the discount com- 
mittee or the entire board. There is no record authorizing this $1,000 transaction, 
nor any of the ones which defendant claims herein as having been sanctioned. The 
directors testifying denied that there was ever any consideration or authority given 
to such a proposition as Anderson carried out, and that they never knew thereof. The 
examiner’s reports, signed by some of the directors, are pointed to as disclosing that 
this transaction was known to them. But we find in the report for April 12, 1921, a 
Halgrum note of $1,500 referred to, and the evidence shows several by the same 
makers in smaller amounts. In the report of July 11, 1922, there appears “Wm. Hal- 
grum, $1,000,” and “do, $1,445,” under the heading “Loans Secured by Second Mort- 
gages.” In a report of February 2, 1923, the cashier and one of the directors, after 
certifying that assets in way of loans and discounts were carried on the books at 
actual - values, excepts therefrom, among others, “William Halgrum, $635.65,” and 
“do, $1,434.” The same appears in report of September 17, 1923. It is readily seen 
that directors knowing of the sixth Halgrum mortgage of $1,500 and the other smaller 
loans to the Halgrums might be easily misled. What favors Anderson’s version is 
the difficulty in finding any motive for his making the deal a personal matter. On the 
other hand, the book entries and the documentary evidence indicate an unauthorized 
act on the part of Anderson done in his own name, but out of which there was a 
loss of the bank’s funds; and we think the jury are justified in so determining. 

The records show an account in Anderson as trustee for Sophia Blomberg, On 
April 14, 1921, there was to the credit of that account $1,951.70, but $800 thereof was 
then transferred to his personal account to remove the overdraft caused by the Hal- 
grum transaction. The strange thing also appears that, while Anderson says Mrs. 
Blomberg intrusted the money in this account to him with the privilege to use as he 
saw fit, the note of herself and husband for $742 given March 15, 1921, drawing 8 
per cent. interest, and secured by real estate mortgage, was held by the bank. Upon 
this note there is claimed to have been a payment of $442, on April 15, 1921, and 
interest of $4, and the same are entered on the note by Anderson. Anderson claims 
this was done on November 7, 1923, when he was discharged, without receipt of any 
money and simply to show how he stood with Mrs. Blomberg. There also appears 
among the bank’s papers a note of the Blombergs, for $941, dated December 30, 1922, 
which Anderson says is a renewal of the one of $742 and small note of $80 with 
some interest. It is hard to understand how, with a trustee account in their favor, 
these old people should give these notes drawing 8 per cent. without requesting 
Anderson to pay them out of that account, and, stranger still, that when the Blom- 
bergs were notified of the existence of such notes in the summer of 1923 Charles 
Blomberg, a son, went to Anderson at the bank, who then admitted that only $300 
was due from them. There is no record showing that the $446, so credited on the 
note, went to the bank, nor, if there is only $300 due the bank from Blombergs, is 
there any plausible explanation for the existence of this renewal note indicating over 
$900 due from them. There was testimony that the indorsement of the $446 pay- 
ments were on the note in the summer of 1923. Surely there is enough concerning 
this item to go to the jury to determine whether $446 was paid on the note 
which was not received by plaintiff through the dishonest acts of Anderson. 

Another item submitted to the jury was the Andrews-Anderson transaction. 
Plaintiff held notes against one Andrews for $2,090, secured by a third mortgage on 
80 acres of land and a chattel mortgage. There was a first mortgage of $6,000 and a 
second mortgage of $1,000 on the 80. Anderson made a deal with Andrews by which 
the latter satisfied the second mortgage and plaintiff released its real estate and chattel 
mortgage debt of $2,090 in consideration of Andrews conveying the farm to Hulda 
Anderson, wife of the cashier. Anderson claims that the title was placed in his wife 
for plaintiff’s benefit and by direction of its directors, and that when so placed he 
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and his wife gave a note and mortgage to the bank for $2,000. In this transaction 
Anderson wrote his name Emil Anderson instead of the usual Andreas Emil or A. E. 
Anderson and attempted to conceal his identity in the deal from the bank examiner. 
He now claims the land always belonged to the bank, but never was entered as such 
on the bank’s books. However, the note and mortgage his wife gave were listed as 
assets of the bank. It was plaintiff’s claim that it never authorized this deal, and 
that its directors were wholly ignorant thereof. However, in September, 1923, two 
of the directors knew that the mortgage was that of his wife, for they went down 
and told the examiner that Anderson had not been frank with him. The jury could 
well find that the transaction with Andrews was not that of the bank’s but Ander- 
son’s personal affair. The two directors, who were such at the time it took place, 
deny that it was either known to or authorized by them. That the jury were justified 
in finding the deal fraudulent as to the plaintiff is clear, if the directors’ testimony 
was believed, corroborated, as it is, by the documentary evidence. There may be some 
uncertainty as to the amount of the loss sustained by the bank in this matter. The 
property covered by the chattel mortgage was lost to it. Anderson admitted that this 
was worth nearly $1,000. Plaintiff obtained the Anderson note and mortgage of $2,000 
in lieu of the Andrews’ $2,090 note and mortgages, and, in addition, the satisfaction 
of the $1,000 mortgage on the land ahead of the Anderson mortgage. But both 
Anderson and his wife are wholly insolvent. How much of this item is in the verdict 
may not be ascertained to a nicety now. The court could not withdraw the whole 
of this item from the jury; and we are not prepared to say on this record that a 
recovery of all plaintiff claimed thereon was not justified. 

The instructions of the learned trial court were terse and clear, and as favorable 
to defendant upon the construction of its obilgations under the terms of the bond as 
it had any right to ask. The court also instructed as to Anderson’s doings that— 

“If the directors, either by word or act, consented to the transaction as it was 
carried out, there could be no recovery on the part of plaintiff in this case, as far as 
that item is concerned.” 

[4] With the trial court reviewing the action of the jury in this frame of mind 
and approving of the verdict, the record must very clearly show that passion or 
prejudice took the place of evidence in fixing the amount of recovery, in order for this 
court to interfere. There is no such showing. 

[5] There is no assignment of error reaching the proposition that plaintiff failed 
to produce some of its records asked for by defendant, and did not place Branvold, the 
deputy state bank examiner, on the witness stand. As to failure to produce this wit- 
ness, the answer is that he could have been subpoenaed by defendant if it deemed his 
testimony material. And as to the absence of some of the bank records called for at 
the trial, either the materiality is not shown, or else their presence was deemed so un- 
important that no real effort was made to have them produced. No request was made 
to instruct the jury concerning the inference permissible when evidence is not adduced 
by the party having access thereto. 

On the oral argument complaint was made that prejudice resulted from the recep- 
tion of testimony on the Kivijarvi matter. In order to help Kivijarvi mislead his 
creditors, Anderson allowed him to give plaintiff a note for $700, secured by a chattel 
mortgage upon a truck he owned. The chattel mortgage was recorded and the $700 
entered as an asset of the bank which went into dividends thereafter declared. The 
note was without consideration, and Anderson gave Kivijarvi a deposit slip which 
upon presentation to the bank entitled him to a return of the note. On defendant’s 
motion the court instructed the jury that in determining the amount of plainiff’s loss 
the Kivijarvi transaction could not be considered. There is no error assigned on the 
reception of this testimony. Moreover, the court granted all the defendant asked in 
its motion in reference thereto. 

Where so many items go to make up the amount of a verdict, there may be some 
difficulty in demonstrating its accuracy; but we think the evidence furnishes more than 
conjecture for the sum fixed. 

The order is affirmed. 
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CEYLON FARMERS’ ELEVATOR CO. v. FIDELITY & DEPOSIT CO. OF 
MARYLAND. (No. 24467.) 
(Supreme Court of Minnesota. May 22, 1925.) 
203 Northwestern Reporter 985. 
(Syllabus by the Court.) 

1. JUDGMENT OF TRIAL COURT AFFIRMED. 

Record examined and held: 

(1) Evidence sufficient to justify the verdict. 

(2) Evidence sufficient to justify the jury in finding that defendant waived the 
provisions of the policy requiring the furnishing of proof of loss within a 90-day 

eriod. 
5% (3) The complaint stated a cause of action and was not deficient in alleging facts 
showing such waiver. 

(4) The facts, stated in the opinion, presented a jury question as to whether 
there was a misrepresentation increasing the risk of loss. 

(5) Admissions of the employee, under circumstances stated in the opinion, were 
evidence against the surety. 

) Proof of loss is a preliminary notice and not a pleading, and when it is 
substantially correct as to the total shortage the itemization of a wrong check as one 
of the items is not fatal. 

(7) Inadvertent inaccurate statement by the court in charge to jury calls for 
prompt action by counsel. 

(8) The fact that a local newspaper published an article at time of trial concern- 
ing the case is not sufficient reason for new trial when the opposing party and his 
counsel are free from blame and no prejudice is shown. 

(Additional Syllabus by Editorial Staff.) 
2. INSURANCE—EVIDENCE IN ACTION ON FIDELITY BOND OF MAN- 

AGER OF ELEVATOR HELD SUFFICIENT TO JUSTIFY VERDICT. 

In an action by elevator company on fidelity bond of manager for losses through 
his fraud; evidence held sufficient to support verdict for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

3. INSURANCE—FINDING THAT ITEMIZED STATEMENT OF LOSS 

WAIVED HELD WARRANTED. 

_In action on bond of elevator manager, finding that defendant waived furnishing 
of itemized statement of loss within 90 days from discovery thereof as required by 
policy held warranted. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

4. INSURANCE—COMPLAINT ALLEGING WAIVER OF NOTICE OF LOSS 

HELD SUFFICIENT. 

In action on bond securing employer against loss through fraud of manager of 
elevator, complaint held sufficient to allege waiver of requirement that plaintiff should 
furnish proof of loss within 90 days. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 


5. INSURANCE—WHETHER STATEMENT THAT MANAGER OF ELEVA- 
TOR HAD HONESTLY ACCOUNTED FOR PROPERTY WAS MIS- 
REPRESENTATION INCREASING RISK OF LOSS HELD QUESTION 
FOR JURY. 

In action on bond of manager of elevator, where plaintiff at times of renewals 
had signed papers certifying that to the best of its knowledge and belief manager had 
conducted business honestly, although there had been shortages, which were thought 
to be due to shrinkage, whether there was misrepresentation within Gen. St. 1913, 
§ 3300, increasing risk of loss, was question of tact for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 


7. INSURANCE—ITEMIZATION OF WRONG CHECK AS ONE OF ITEMS 
IN PROOF OF LOSS HELD NOT FATAL TO RECOVERY ON BOND. 
In action on bond of manager of elevator company, fact that, in proof of loss, 
wrong check was itemized, was not fatal, such proof of loss being preliminary notice, 
not pleading. ' 
(For other cases, see Insurance, Dec. Dig. § 542[6].) 
Appeal from District Court, Martin County; E. C. Dean, Judge. 
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Action by the Ceylon Farmers’ Elevator Company against the Fidelity & Deposit 
Co. of Maryland. After verdict for plaintiff, defendant appeals from order denying 
alternative motion for judgment or new trial. Affirmed. 

Daniel F. Foley, of Minneapolis, for appellant. 

Haycraft & McCune, of Fairmont, for respondent. 

Witson, C. J. Plaintiff employed one Shively as its manager. Defendant became 
surety for his fidelity up to the sum of $4,000. It is claimed that the manager’s short- 
age under circumstances amounting to larceny exceeded this amount. The jury found 
for plaintiff. Defendant now appeals from an order denying its alternative motion 
for judgment or a new trial. 

{1, 2] (1) The defendant attacks the sufficiency of the evidence. The plaintiff’s 
business was that of a country elevator which sold grain at wholesale and which sold 
feed, flour, and fuel to the local trade. A duplicate record of every local sale, other 
than coal, was made and carbon copies in book form were retained as office records; 
all coal sales were recorded in separate book. All local sales were recorded in still 
another book. In depositing money in the bank the manager made the usual deposit 
slips listing each item. He was required to make a list of moneys from local sales 
indicated on the deposit slips' in the form of a receipt, procure the signature of the 
assistant cashier, and deliver to plaintiff’s secretary. He made a similar statement 
signed by himself which he delivered to plaintiff’s treasurer. The two statements so 
furnished did not disclose the makers of the individual checks listed on the deposit 
slips which were retained by the bank. The record shows that an auditor made a 
complete examination of the books so as to check all sales receipts, and deposits cover- 
ing the period of time involved. The method adopted by the manager, apparently for 
the purpose of peretrating a fraud upon his employer, was carried out in different 
deposits, and is illustrated by his deposit of March 25, 1922. On that date he sub- 
mitted a statement to the assistant cashier and procured his signature showing local 
sales and money deposited therefrom aggregating $886.60 but the deposit slip totaling 
the same amount included a check for $512 from Requa Bros., a commission firm of 
Chicago, which was not from local sales and he thereby covered a shortage from 
local sales and he hereby covered a shortage from local sales for that amount. On 
April 21, 1922, he covered an item in the same way for $560.23; on May 1, 1922, 
another item of $1,565.20; on May 17, 1922, another item of $1,265.20; aggregating 
$3,902.63 from wholesale shipments. In order to carry on this system he falsely 
reported to the plaintiff that Requa Bros. were’ delinquent in turning in account sales 
and remittances on shipments of grain on carload lots to them. On July 7, 1922, 
plaintiff’s secretary told the manager that he would find out why the Chicago firm 
did not make more prompt remittances. Thereupon the manager said to the secre- 
tary, “I want to speak to you a little bit on a kind of a private matter, something I 
would like to have you keep quiet. * * * I didn’t want him (an employee) to know 
anything about this. I have lost a little money here for the company but I would like 
to have you keep that quiet as I think I can make it up. * * * I have been losing 
some on transactions and I would like to have you keep it quiet. * * * Well somewhere 
around $7,000 or $8,000. * * * Well I have been carrying this burden so long now I 
can’t sleep; I might just as well tell you, I have had the returns on those cars and 
have kept them down at my house. * * * You have got coming just what money you 
have got at the bank and whatever the balance of the returns is on those cars that 
are out.” The next day he met two of the directors and with his head hanging down 
looking on the ground he said, “Boys I am in bad; it is better than $16,000 shortage 
* * * T am in terrible trouble.’ He took from the office the account sales from 
Requa Bros. relative to grain sold at wholesale and particularly those accounts that 
related to the checks above mentioned as having been misapplied in deposit slips and 
retained them in his home so that the plaintiff would not discover his method of 
peculation. They wére later surrendered. The receipt made by the manager and 
signed by the assistant cashier together with the other signed statement given to the 
treasurer listing the items of local sales under the circumstances, are in the nature 
of an admission on the part of the manager of having received the money for which 
he has never accounted. These facts, together with other minor facts in the record 
were sufficient to justify the jury in concluding that the manager was guilty of 
embezzlement. 

[3] (2) The policy provides for immediate notice which was not given. It re- 
quired the employer to file with the insurer an itemized claim within 90 days after 
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becoming aware of defalcation. This the plaintiff did not do. It claims that the de- 
fendant waived this provision by reason of the following facts: The plaintiff pro- 
cured the policy from a local banker who was the agent of the defendant. On July 
8, 1922, plaintiff signed and sent a letter prepared by defendant’s local agent, to 
defendant, at its home office, advising that the insured was found short in his accounts 
in an amount estimated at between $14,000 and $15,000 and said, “He has been dis- 
charged and we will thank you to forward us the proper forms for presenting our 
claims as soon as possible, and oblige.” On the same day the defendant’s local agent 
wrote a letter to the defendant at its Minneapolis office giving them the same informa- 
tion. On July 13, 1922, the defendant answering plaintiff’s letter included this state- 
ment : 

“We have referred the matter to our attorney, Mr. J. L. Sullivan, 1010 McKnight 
Bldg., Minneapolis, Minn., with the request that he give this matter his immediate 
attention.” 

On July 27, 1922, the local agent wrote defendant’s state agent that the plaintiff 
had been notified by defendant’s home office that their attorney in Minneapolis had 
been notified to look after the case and also said: 

This is all the elevator company has heard relative to the bond and they keep 
asking me, as the agent who procured the bond for them, when they can expect to 
hear from the bonding company.” 

Two days later the state agent wrote the local agent in part saying this: 

“You are advised that the matter was referred by the home office to Mr. Sullivan, 
adjuster of this district, but he has been absent from the city. We are writing to the 
home office at Baltimore requesting that some action be taken and you will doubtless 
hear from the company in a short time.” 

On August 7, 1922, Mr. Sullivan wrote the local agent advising the necessity of 
an itemized statement of the loss and added: 

“When you have prepared an itemized statement of claim then kindly have the 
inclosed form of affidavit of loss executed and send the papers on to us. When I 
get an opportunity to do so I will come down to Ceylon and will call upon you when I 
am there.” 

The plaintiff's officers were in constant touch with the defendant’s local agent 
and were familiar with the correspondence memtioned. The defendant had notice of 
the defalcation. It did not have the itemized statement. It was a natural thing for 
the plaintiff to ask defendant for necessary blanks with which to make such proof of 
loss and ordinary business courtesy required the defendant to furnish them, or at least 
if they did not intend to do so, to have answered and refused. The first letter asked 
for the blanks. Defendant did not refuse the request but advised that the matter was 
placed in the hands of their attorney with the request that he give it his immediate 
attention. This justified the inference or conclusion that Sullivan would consider the 
matter of sending the blanks. He eventually did so. He sent them to defendant’s 
local agent apparently upon the supposition that he would prepare the statement. 
The state agent had written to the home office requesting that “action” be taken. 
This must have related to the matter of furnishing blanks and assisting in bringing 
about the furnishing of the proof of loss. The plaintiff was in constant touch with 
the local agent and it was consulting him because of the fact of his agency. The 
plaintiff was justified in believing that Mr. Sullivan would comply with the request 
that he give the matter prompt attention. In fact, the plaintiff then was justified 
in believing that thereafter Mr. Sullivan stood in the place of the defendant, and 
when he sent the blanks to the local agent he advised that he would go to Ceylon. 
Doubtless the plaintiff believed that the defendant was acting in the matter. 

There was a delay of more than a month before the blanks were furnished by 
Sullivan and then when he suggested a trip to Ceylon, plaintiff might well have con- 
cluded that he was coming there in connection with its matter. It doubtless waited 
for his coming. He did not come. There was no reason for him to come. His state- 
ment was unnecessary. No reason appears in justification for his statement. When 
plaintiff saw Sullivan’s letter to the local agent wherein he said, “When you have 
prepared an itemized statement,” etc., it was justified in believing that the company, 
through its local agent, was going to fix this statement up and that it was relieved 
of that. responsibility. The local agent did not turn over the blank form sent to him 
by Sullivan until October 9, 1922. The 90 days had gone by. The blank was then 
filled out by plaintiff on or about October 16, 1922, when it was mailed to the de- 
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fendant and returned by it because the time had expired. The court submitted to 
the jury the question as to whether or not upon this record the defendant waived 
this provision of its contract and the jury found that it did. The evidence is sufficient 
to justify this finding. Reilly v. Linden, 151 Minn. 1, 186 N. W. 121; Bienhoff v. Am. 
Accident Ins. Co., 153 Minn. 241, 190 N. W. 63. 

[4] (3) Defendant objected to the introduction of any testimony on the ground 
that the complaint failed to state facts sufficient to constitue a cause of action and 
thereby attempted to raise the question of the alleged fatal omission to furnish the 
proof of loss within 90 days. Paragraphs 9 to 26 inclusive of the complaint set forth 
in detail many of the facts, above stated, in support of plaintiff’s claim of waiver 
on the part of the defendant. The pleading was sufficient and the objection was 
properly overruled. ‘ 

[5] (4) In connection with the renewal of the bond from time to time, plaintiff 
signed a paper certifying that to the best of its knowledge and belief since the issuance 
of the bond, the manager had faithfully, honestly, and punctually accounted for all 
money and property, etc. It is the contention of the appellant that this was a mis- 
representation increasing the risk of loss. The evidence shows that, as a matter of 
fact, shortages occurred in the inventories almost every year. These were considered 
by plaintiff as shortages due to ordinary shrinkage and there is nothing to justify the 
conclusion that the plaintiff at any time thought they were the result of any dis- 
honesty on the part of the manager. This was true as to the loss in June, 1921, when 
the directors of plaintiff decided that the manager should make good half of such 
shortage. It was then thought that the manager was honest and the best evidence 
of this is the fact that the plaintiff did not attempt to hold him for all of it, did not 
discharge him, and did not make any claim upon his surety. Whether there was a 
misrepresentation in this respect within the provision of section 300, G. S. 1913, was 
a question of fact, and was submitted to the jury for their determination. The facts 
ot this case do not come within the rule of W. A. Thomas Co. v. Nat. Surety Co., 
142 Minn. 460, 172 N. W. 697. 

[6] (5) The admissions of the manager under the circumstances stated above were 
admissible in evidence against his surety. Farmers’ Co-op. Exch. Co. v. U. S. Fid. & 
G. Co., 150 Minn. 126, 184 N 

[7] (6) When the proof of loss was furnished it included as the last item therein 
a check of Requa Bros. dated June 13 1922, for $350. It developed later that the 
manager had accounted for this item. Appellant claims the verdict should be reduced 
to that extent. This claim is without merit. The proof of loss is not a pleading. It 
is a preliminary notice required by the terms of the policy. It showed the shortage. 
The mere fact that one item was an error and that it was some other item that was 
the subject of the larceny is of no consequence. The statement was substantially 
correct. The defendant was in no way prejudiced by the error. It was sufficient to 
warrant the suit for the correct amount. 

[8] (7) The charge of the court was as favorable to appellant as it could be, 
and is free from the many attacks now made by the assignments of error. In the 
recapitulation by the court there was a misstatement due to a verbal inaccuracy. The 
court said: 

“On the other hand, if you find from all the evidence in this case that the agent, 
Shively, during the time of his employment, and between June 1, 1921, and July 8, 
1922, did not appropriate funds of plaintiff for which he would be liable to plaintiff 
under the terms of the bond in question, and if you further find that the defendant is 
relieved from requiring the proof of loss to be filed within the 90-day period, then 
your verdict should be for the defendant.” 

Obviously what the court intended to say in the last few lines was this, or if you 
further find that the defendant did not waive the filing of the proof of loss to be filed 
within the 90-day period, then your verdict should be for the defendant. This had 
been previously and accurately stated. This inadvertent misstatement could not have 
misled the jury. This was the kind of statement that called for immediate action from 
counsel if he wished it corrected. This was not done. The question cannot be raised 
later. Dunnell’s Digest, § 9798. 

[9] (8) The appellant seeks a new trial because during the time when this case 
was tried a local newspaper published an article concerning the trial of the case and 
made reference to the proficiency of Shively in making binding twine indicating per- 
haps that the manager was at the time of trial of the case in penal servitude. The 
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plaintiff and its counsel are exonerated from any connection with the publication. It 
was purely a newspaper item. We cannot presume prejudice from such publication. 
There is no showing that it had any effect upon the jury, and an examination of 
the entire record would readily lead to the conclusion that the jury in recognition of 
its duty was led to its conclusion exclusively by the evidence in the case. Appel- 
lant’s contention in this respect is without merit. 

here are a great many assignments of error in this case. We have gone 
a them carefully and do not find any others that require discussion. 

Affirmed. 


FARMERS’ & MERCHANTS’ STATE BANK OF MORGAN vy. FIDELITY & 
DEPOSIT CO. OF MARYLAND. (No. 24410.) 
(Supreme Court of Minnesota. May 29, 1925.) 
204 Northwestern Reporter 33. 
(Syllabus by the Court.) 
1. INSURANCE—INSTRUCTIONS AS TO RIGHT OF BANK TO RECOVER 

ON INDEMNITY BOND OF OFFICIAL HELD PROPER. 

In an action on a bond guaranteeing the fidelity of an officer of the plaintiff, in 
which the evidence was sufficient to sustain a finding of misappropriation within the 
terms of the bond, which on this appeal it is to be assumed the jury found, the de- 
fenses provided in the bond, some one or more of which were found for the defend- 
ant by its general verdict, were submitted under proper instructions, and upon sufficient 
evidence, and involved the following questions: 

(a) Whether the plaintiff, upon becoming aware of the misappropriation by its 
officer, immediately notified defendant; “immediately” being construed to mean within 
a reasonable time. 

(b) Whether it filed an itemized and verified proof within 90 days after becoming 
aware of such misappropriation. 

(c) Whether it brought suit within 12 months after becoming aware of such 
misappropriation. 

(d) Whether plaintiff failed to make the required inspection of the accounts of 
its officer and the securities in his custody, and was guilty of bad faith. 

(e) Whether the plaintiff was guilty of bad faith in making certificates as to its 
officer’s conduct for the purpose of obtaining continuations of the bond. 

(For other cases, see Insurance, Dec. Dig. §§ 539[3], 668[1].) 

Appeal from District Court, Redwood County; I. M. Olsen, Judge. 

Action by the Farmers’ & Mercahnts’ State Bank of Morgan against the Fidelity 
& Deposit Company of Maryland. After verdict for defendant, plaintiff appeals from 
order denying motion for new trial. Affirmed 

Albert D. Flor, of New Ulm, and Cobb, Wheelwright, Hoke & Benson, of Min- 
neapolis, for appellant. 

Daniel F. Foley, of Minneapolis, for respondent. 


Drsett, J. Action on a bond given'to guarantee the fidelity of one Jackson, at 
first the cashier and later the president of the plaintiff bank. There was a verdict 
for the en and the plaintiff appeals from the order denying its motion for a 
new trial. 

[1] 1. In 1914 the defendant executed a bond agreeing to— 

“reimburse the employer [plaintiff] to the extent of the sum of $10,000, and no 
further, for such pecuniary loss of moneys, securities, or other personal property 
belonging to the employer, as the employer shall have sustained by any dishonest act 
or acts committed by the employee [Jackson] in the performance of the duties of 
the office or position in the service of the employer hereinbefore referred to or of 
such other office or position as the employee may be subsequently appointed to or 
called upon to fill by the employer.” 

he bond contained a provision for its continuation from year to year, and it was 
continued to and including 1922. Prior to each continuation the bank signed a certifi- 
cate in substantially the following language: 

“To Fidelity and Deposit Company of Maryland: This is to certify that to the 
best of my knowledge and belief, since the issue of the above bond Mr. J. C. Jackson 
has faithfully, honestly, and punctually accounted to me for all moneys and property 
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in his control or custody, as my employee, has always had proper securities and funds 
on hand to balance his accounts, and is not now in default to me.” 

One condition of the bond was: 

“That the employer, on becoming aware of any act which may be made the 
basis of any claim hereunder, shall immediately give the company notice thereof in 
writing, by a registered letter.” 

Another was that the bank should file with the company its itemized and verified 
claim within 90 days after becoming aware of such act, and that suit should be brought 
within 12 calendar months after it became aware thereof. 

Another condition or provision was that the bank should make a complete inspec- 
tion of the accounts and books of its employee at least once in every 12 months 
from the date of the bond; such inspection to include the examination of all cash 
and securities of which he had custody or charge. ‘ 

The evidence supports the plaintiff’s claim that in 1922 and prior years Jackson 
misappropriated the funds of the bank in large amounts by taking to his own use 
moneys coming to the bank in payment of mortgage loans and continuing to carry them 
on the books of the bank as live assets. If the jury so found, and for the purposes 
of this appeal it must be assumed that it did, the plaintiff should recover, unless one 
or more of the defenses available under the terms of the bond were submitted to the 
jury under proper instructions, and upon sufficient evidence, and found adversely to 
the plaintiff. It is conceded that in 1922, and for a long time prior, Jackson habitually 
overdrew his account at the bank. The making of a check with intent to defraud, 
knowing that the maker has not sufficient funds in or credit with the bank to pay it, 
is made an offense; and the making of such is prima facie evidence of an intent to 
defraud. G. S. 1923, § 10361. 

On November 20, 1922, the bank was aware of misappropriations by Jackson 
who on that day resigned. It had suspicion before, and perhaps notice suggesting an 
inquiry which would have led to a disclosure. It is not disputed that it knew all 
along for years that Jackson overdrew his account. It was a matter of concern. 
There was an effort to remedy the situation. It may be inferred that the bank was 
much a one man institution, and Jackson the man, that the bank directorate exercised 
go a or control, and that the president did as he wished with the affairs of 
the bank. 

After charging in detail upon the issues, the court summarized the conditions 
under which the plaintiff could recover: 

“If you find, under the rules given you in the charge, that J. C. Jackson, in his 
employ as cashier and president of the plaintiff bank, during the time from 1915 until 
November 20, 1922, was guilty of dishonest acts whereby he appropriated to his own 
use money of this bank and defrauded the bank of money; and you further find that 
none of the other officers or directors of the bank became aware of such dishonest 
acts until about November 20, 1922; and you further find that plaintiff then imme- 
diately notified defendant of such dishonest act or acts on the part of Jackson, and 
that the plaintiff did, within 90 days after it became aware of any such dishonest act 
on the part of J. C. Jackson, file an itemized and verified proof of its claim with de- 
fendant, as required by its bond, and that this action was commenced within 12 months 
after any other officer or director of plaintiff bank first became aware of any dishonest 
act of Jackson under which a claim could be made; and you further find that plaintiff's 
officers and directors, other than Jackson, were not guilty of any bad faith or fraud 
as to the defendant in the matter of annual inspection and examination of the accounts 
and books and moneys and securities of the bank in the custody of Jackson; and if 
you further find that there was no bad faith or fraud to the defendant in the matter 
of the certificates made by the officers of the bank for the purpose of obtaining 
continuations or renewals of this bond; if you find as I have stated—then you will 
find in plaintiff’s favor in this case.” 

Then it summarized the conditions under which the plaintiff could not recover: 

“On the other hand, if you do not so find; if you do not find that there were 
any dishonest acts on the part of Jackson which resulted in any loss to plaintiff; or if 
you find that notice to the defendant was not given immediately upon discovery of 
dishonest acts of Jackson first coming to the knowledge of one or more of plaintiff's 
officers or directors, as required by this bond; or if you find that no itemized proof 
of claim was filed with the defendant within 90 days after the bank or some of its 
officers or directors, other than Jackson, first became aware of the dishonest act of 
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Jackson giving rise to claims under the bond; or if you find that this action was not 
commenced within 12 months after some officer or director of the bank first became 
aware of the dishonest acts of Jackson; or if you find that the plaintiff failed to make 
proper annual inspection in examination of its bodks, accounts, securities, and funds, 
and that it was so negligent in that respect that it amounted to bad faith or fraud as 
to this defendant; or if you find that the plaintiff or the officers or directors of the 
plaintiff who executed the certificates to obtain the continuations or renewals of this 
bond knowingly made therein false statements of one or more material facts which 
were relied upon by defendant in continuing the bond, so as to constitute a fraud 
a I have stated—then, in either such case, you will find a verdict in defendant’s 
avor. 

The court charged, in addition, that immediate notice meant notice within a 
reasonable time, and its charge was correct. Pearson v. U. S. F. & G. Co., 138 Minn. 
240, 164 N. W. 919; George A. Hormel & Co. v. American Bonding Co., 112 Minn. 
288, 128 N. W. 12, 33 L.R. A. (N. S.) 513; Fidelity & Deposit Co. v. Courtney, 186 
U: & 342, 22 S. Ct. 833, 46 L. Ed. 1193. 

It charged, relative to the overdrafts, that, if Jackson drew checks without having 
funds or credit in the bank to meet them, with intent to defraud, or thereby used 
the money of the bank for himself without authority and unlawfully, to the knowl- 
edge of the bank, that was such misconduct as would require notice to the defendant, 
and such misconduct as would make it a fraud upon the defendant thereafter to 
ee certificate, of the, form before noted, as a basis for the continuation of 
the bon 

Whether an intemized statement was furnished the defendant within 90 days, and 
suit brought within 12 months, as required by the bond, depends upon when the jury 
found that the bank became aware of Jackson’s misdoings. It may have found that 
it was aware of his appropriations to his own use of payments coming to the bank 
on mortgages, or at least that it had sufficient notice, more than 90 days before fur- 
nishing the itemized statement, and more than 12 months before suit; and concededly 
it knew of his overdrafts long before. The issues on all these questions were for 
the jury. 

There was no exception taken by the plaintiff to the charge. There was no ob- 
jection to the submission of the issues as they were submitted. We do not find error. 
It may be noted that the delay from November 20, 1922, to December 14, 1922, in 
giving the notice, was very long. The plaintiff was given the benefit of having the 
question of its effect left to the jury. It surely cannot complain of an adverse finding. 
The evidence upon the other issues found against the plaintiff was less favorable to 
it; but it was such as to sustain the jury’s findings. 

[2] 2. The motion for a new trial for newly discovered evidence is based upon 
the claim that the defendant’s subagent who procured the bond was an officer of the 
bank, having knowledge of Jackson’s misdoings, and that he is to be treated as a 
soliciting agent and the defendant charged with his knowledge. It is enough to say 
that whether a new trial should have granted was within the sound discretion of 
the trial court, and it was fairly exercised. 

Order affirmed. 


QUINN er at. v. UNITED eo eae & GUARANTY CO. 
) 


(No. 2 L 
SAME v. WARNER et AL. 
(Supreme Court of Minnesota. May 22, 1925.) 
204 Northwestern Reporter 156 
(Syllabus by the Court.) 

1. DEEDS—EVIDENCE HELD TO SUPPORT VERDICT AND FINDING 
THAT DEFENDANT’S AGENTS OBTAINED CONVEYANCE OF LAND 
AND MONEY FROM PLAINTIFFS BY DURESS. 

The evidence supports the verdict and the finding of the trial court that through 
duress defendant’s agents obtained from plaintiffs money and a conveyance of their 
home in order to protect their son from prosecution. 

(For other cases, see Deeds, Dec. Dig. §211[5].) 


2. CONTRACTS—ONE FORCED INTO UNLAWFUL CONTRACT BY DU- 
RESS MAY RECOVER WHAT WAS WRONGFULLY OBTAINED 
FROM HIM THEREBY. 

Where a person is forced into an unlawful contract by duress he is not in pari 
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delicto with the one exercising the duress, and the courts are open to him to recover 
what was wrongfully obtained. 


(For other cases, see Contracts, Dec. Dig. § 139.) 


Appael from District Court, Ramsey County; Hugo O. Hanft, Judge. 

Action by Frederick A. Quinn and another against the United States Fidelity & 
Guaranty Company, and action by Frederick A. Quinn and another against Gaylord 
Warner and others. After a verdict for plaintiffs in first case, and findings in their 
favor in second case, from orders denying judgment non obstante or new trial, and 
denying amendments of findings or new trial, defendants in both cases appeal. 
Affirmed. 

Cobb, Wheelwright, Hoke & Benson, of Minneapolis, for appellants. 

Mead & Bryngelson, of Minneapolis, for respondents. 

Hort, J. Two actions—One to recover $1,075, alleged to have been paid under 
duress was tried to a jury; the other, to annul a deed for the same cause, was sub- 
mitted upon the same evidence to the judge who tried the jury case. There was a 
verdict in favor of plaintiffs in the first case, and likewise findings in their favor in 
the second case. From orders denying judgment non obstante or a new trial, and 
denying amendments of the findings or a new trial, the cases come here. 

George A. Quinn, the son of plaintiffs, was cashier in a Minneapolis bank. De- 
tendant had given its bond indemnifying the bank against loss from defalcation of the 
cashier. On April 18, 1923, George revealed to his parents that he was short. About 
the same time deferidant and the bank discovered his misappropriation of the funds 
of the bank. Defendant at once set about to secure itself against the loss it knew 
would follow when the full extent of George’s defalcation was ascertained and the 
bank would seek recourse on the bond. The result was that on May 11, 1923, plain- 
tiffs borrowed $1,075 from a nephew, which they turned over to the defendant’s agents 
and also deeded to them their homestead, their all, in trust for defendant. 

[1] The sole question on the appeal is whether the evidence supports the verdict 
of the jury and the findings of the court that the money was obtained and the convey- 
ance made under duress. The court charged the jury that plaintiffs could not recover 
unless they had satisfied the jury affirmatively that the money and deed were thus 
obtained, saying, “Duress is such pressure or constraint as compels a person to go 
against his will and virtually takes away his free agency and destroys the power of 
refusing to comply with the unlawful demand of another.” The definition of duress 
in law was further amplified on the same line. No question is raised as to the cor- 
rectness of the charge, but the contention is that the evidence does not warrant a 
verdict or findings for plaintiffs. The argument is that, since there was no direct 
threat by defendant’s agents to prosecute, and plaintiffs admit that they willingly 
paid over the money and would never have thought of asking for its return had their 
son not been prosecuted, there was a voluntary payment and not one under duress. 
Implied threats may be as effective as direct. Meech v. Lee, 82 Mich. 274, 46 N. W. 
383; Benedict v. Roome, 106 Mich. 378, 64 N. W. 193; Foley v. Greene, 14 R. I. 618, 
51 Am. Rep. 419. It is quite apparent from the testimony of plaintiffs and their 
situation that the jury were justified in finding that defendant’s agents made it appear 
to the old people that, if the payment was made and the home conveyed, their son 
would remain unmolested, otherwise the law would take its course. It stands to 
teason that plaintiffs, who in a lifetime of toil had only been able to acquire a home, 
would not have parted therewith and gone in debt over a $1,000 in addition to help 
out this surety before it had made good the loss to the bank, unless the impending 
Prosecution of their only child forced them. It was not for their default. They were 
not in defendant’s debt. It is true about three weeks elapsed between the discovery 
of his plight and the transaction, so they had time to consider and take 
advice. But they sought no legal advice. All their efforts seemed to have 
been devoted to attempting to borrow from relatives so as to satisfy defend- 
ant’s demands. This is far different from the case of American Nat. Bank 
of Lake Crystal v. Helling (Minn.) 202 N. W. 20, where the parties had 
the advice of experienced business friends and of lawyers of standing, and insisted 
on delay which was granted until their own attorney had had opportunity to draft 
the agreement, thus showing that they were not under the dominion of others but 
were exercising an independent judgment. In addition, the Hellings were men of 
experience, and in full physical and mental vigor, and were informed as to the law. 
They also secured pecuniary advantages, entirely absent here. Although the evidence 
is that plaintiffs had ample time for reflection, there is also testimony that defendant's 
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agent told plaintiffs, when they asked for more time to think it over before executing 
the deed, “No; it would have to be done to-day; to-morrow would be too late.” The 
situation appeals to us as indicating that plaintiffs were more subject to be overcome 
by the pressure than the one found so coerced in Brown County Bank v. Hage, 156 
Minn. 460, 195 N. W. 275. 

[2] The proposition is urged that, on plaintiffs’ testimony, there was an attempt 
to compound a felony, and, on that account, the law leaves the parties thereto without 
redress. This is the rule in some states. Union Exchange Nat. Bank v. Joseph, 231 
N. Y. 250, 131 N. E. 905, 17 A. L. R. 323. It has even been said that papers executed 
compounding a felony cannot be executed under duress. Shattuck v. Watson, 53 Ark. 
147, 13 S. W. 516, 7 L. R. A. 551. In this state the rule is otherwise. In American 
Nat. Bank v. Helling, supra, after calling attention to Wells v. Floody, 155 Minn. 
126, 192 N. W. 939, 33 A. L. R. 776, wherein it was held that as to contracts to stifle 
prosecutions for crime the law “will leave the parties where it finds them,” the court 
continues : 

“But, if the execution of the contract was procured by duress, the parties are not 
deemed to be in pari delicto, and payments or conveyances obtained during the con- 
tinuance of the duress may be recovered or annulled.” 

To the cases cited by Judge Taylor may be added Holt v. Agnew, 67 Ala. 369; 
Martin v. Evans, 163 Ala. 657, 50 So. 997; Henry v. State Bank of on 131 
a 97, 107 N. W. 1034; Williamson v. ” Ackerman, 77 Kan. 502, 807, 20 
L. R. A. (N. S.) 484; Morse v. Woodworth, 155 Mass. 233, 27 N. E. i010, ‘29 N. E. 
525; ‘Bentley v. Robson, 117 Mich. 698, 76 N. W. 146; Allen v. Leflore County, 78 
Miss. 679, 29 So. 161; Leflore County v. Allen, 80 Miss. 298, 31 So. 815; Bell v. 
Campbell, 123 Mo. 1, 25 S. W. 359, 45 Am. St. Rep. 505; Foley v. Greene, 14 R. I. 
618, 51 Am. Rep. 419; Gorringe -v. Reed, 23 Utah, 120, 63 P. 902, 90 Am. St. Rep. 
692; City Bank of Dayton v. Kusworm, 88 Wis.’ 188, 59 N. W. 564, 26 L. R. A. 48, 
43 Am. St. Rep. 880; Galusha v. Sherman, 105 Wis. 263, 81 N. W. 495, 47 L. R. A. 
417. The case of Foley v. Greene, supra, is similar to the instant case, in that there 
was no evidence of direct threats, and nevertheless it was held a question of fact 
whether there was duress. Where there is duress, the victim thereof cannot be said 
to be in pari delicto with the party to the agreement who procured it by the unlawful 
pressure. It is difficult to see how one who by duress is so robbed of his free wil? 
that the law regards his contract as voidable is in position to make an agreement to 
compound a crime. Our statute makes the taker and not the giver of the consid- 
eration for an agreement to stifle ——— guilty of crime. Section 10034, G. S. 
1923. State v. Quinlan, 40 Minn. 55, 41 W. 299. The statement in Taylor v. 
Blake, 11 Minn. 170, that the parties Saaenaa a felony are equally guilty, so that 
a deed given would not be set aside, was evidently not meant to govern in a case 
where the giver of the deed was under duress, for the last paragraph of the decision 
states “that there is not a single allegation of either such undue influence or such 
duress in the complaint” as would avoid a contract. 

Bode v. Jussen, 93 Neb. 482, 140 N. W. 768, is cited as a similar case, but there 
the trial court did not find duress. Reference is there made to Hoellworth v. Mc- 
Carthy, 93 Neb. 246, 140 N. W. 141, 43 L. R. A. (N. S.) 1005, where the trial court 
set aside a mortgage given to secure her husband’s debt because he found she exe- 
euted the same under duress; her husband being threatened with arrest. Of course, 
where there is a free and voluntary payment or conveyance to prevent prosecution 
of a person, or a near relative, the parties are left as found. It is only where the 
ove making the payment or conveyance is shown to have been pressed thereto by, 
express or implied, threats of disgrace, disaster to person or property, or criminal 
prosecution so that he could not have exercised any choice or free will in the matter. 
Having in mind the quantum of proof required in a case of this sort, we still think 
tue evidence here made it a question of fact for the jury and the trial court whether 
the plaintiffs were impelled by the fear of threatened imprisonment of their only 
child to give their all, and more, to defendant’s agents, under the belief that he would 
go free so that they did not make the payment or execute the deed voluntarily. If 
they were so coerced, they lacked also the power to conspire with defendant to do an 
unlawful act, and do not come within the denunciation of Holland v. Sheehan, 108 
Minn. 362, 122 N. W. 1, 23 L. R. A. (N. S.) 510, 17 Ann. Cas. 687, where it is said: 

“That, where two persons conspire together to do an act forbidden by law to one 
of them, the doing of it by joint agreement is a violation of law as to both.” 
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That case involved an illegal contract to the making of which both parties entered 
without a hint of duress. 
The orders are affirmed. 


JOHNSON v. AMERICAN SURETY CO. OF NEW YORK. (No. 24758.) 
(Supreme Court of Minnesota. June 5, 1925.) 
4 Northwestern Reporter 158 
(Syllabus by the Court.) 

PLEADING—ON FAILURE OF COMPLAINT IN ACTION ON BOND OF 
DEPUTY SHERIFF TO SHOW LOSS, JUDGMENT ON PLEADINGS 
FOR DEFENDANT HELD PROPER. 

In this action by a sheriff on the bond of his deputy, a judgment was properly 
ordered for defendant surety on the pleadings, where the complaint failed to show 
any loss to plaintiff by reason of the deputy’s wrongdoing. 


(For other cases, see Pleading, Dec. Dig. § 345[1].) 


Appeal from District Court, Traverse County; S. A. Flaherty, Judge. 

Action by Albert E. Johnson against the American Surety Company of New 
York. From a judgment on the pleadings for defendant, plaintiff appeals. Affirmed. 

W. B. Mitton, of Browns Valley, for appellant. 

D. J. Leary, of Browns Valley, for respondent. 

Stone, J. This action is by the sheriff against the surety on the bond of his 
deputy. Judgment on the pleadings was ordered for defendant and plaintiff appeals. 

There must be an affirmance, for the simple reason that the complaint fails to 
‘show that plaintiff, obligee, has suffered any loss or is under any liability, because of 
the alleged misappropriation by the deputy of the surplus money remaining in his 
hands after a chattel mortgage foreclosure sale which took place more than three 
years before this action was commenced. The complaint fails to show that plaintiff 
has paid to the rightful owner the money in question or any part of it, or that any 
action has been commenced or is pending against him on account thereof. Therefore, 
the allegation of the answer is true that plaintiff is now protected against loss by the 
3-year limitation of section 7702, G. S. 1913 (section 9192, G. S. 1923). That statute 
bars an action “against a sheriff, coroner, or constable for any act done in his official 
capacity and in virtue of his office, or for any omission of an official duty, including 
the nonpayment of money collected or received on a judgment or execution,” unless 
it is commenced within three years from the accrual of the cause of action. 

Here, under the allegation of the complaint, the cause of action against the 
deputy and his principal, plaintiff, must be deemed to have accrued more than three 
years before the commencement of this action. It is clear, therefore, that any action 
against the sheriff is barred. In consequence he has suffered no damage, can suffer 
none, and the judgment in favor of the surety was right. 

There is nothing in Adams v. Overboe, 105 Minn. 295, 117 N. W. 496, suggesting 
a different result. In that case the liability of the sheriff not only had accrued within 
the 3-year statutory limit, but an action had been commenced thereon, and prosecuted 
to judgment against the sheriff. 

Judgment affirmed. 


STATE ex ret. FREELING, Arty. Gen., v. NEW AMSTERDAM CASUALTY 
Co. (No. 11183.) 
(Supreme Court of Oklahoma. May 5, 1925.) 
236 Pacific Reporter 603 
(Syllabus by the Court) 

INSURANCE—RECEIPT OF ANNUAL PREMIUM ON INDEMNITY BOND 
HELD TO SERVE ONLY TO EXTEND FOR NEW PERIOD OF TIME 
INDEMNITY PROVIDED BY ORIGINAL BOND. 

When a bond guaranteeing the fidelity of an employee as to a specific duty, and 
not issued for a definite term, is renewed by the payment of the second annual pre- 
mium on the contract, it is still only one contract and one penalty, and the receipt 
for the annual premium in renewal serves only to extend for a new period of time 
the indemnity provided by the original bond. 

(For other cases, see Insurance, Dec. Dig. § 177.) 


Commissioners’ Opinion, Division No. 5. 
Appeal from District Court, Oklahoma County; Geo. W. Clark, Judge. 
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Action by the State of Oklahoma, on relation of S. P. Freeling, Attorney Gen- 
eral, against the New Amsterdam Casualty Company. From judgment in favor of the 
defendant, plaintiff appeals. Affirmed. 

S. P. Freeling, R. E. Wood, and Geo. E. Merritt, ‘all of Oklahoma City, for 
plaintiff in error. 

Harris, Spielman & Harris and Paul G. Darrough, all of Oklahoma City, for 
defendant in error. 

PinkHam, C. This action was instituted in the district court of Oklahoma county 
by the plaintiff in error, as plaintiff, against the defendant in error, as defendant. 

The cause was tried upon an agreed statement of facts, from which it appears, 
briefly stated: That one Claude Ray was in the employ of the School Land Depart- 
ment of the state between the 14th day of May, 1916, and the 19th day of May, 1917, 
as clerk in the office of ‘the School Land Department; that on or about May 15, 1916, 
a bond was furnished, as required by law, protecting the state of Oklahoma against 
losses occasioned by any act of fraud, dishonesty, larceny, embezzlement, etc., by 
Claude Ray, of moneys, belonging to the state, intrusted to his care. 

The first paragraph of the bond in question reads as follows: 

“New Amsterdam Casualty Co. 
“Amount, $163,000. Premium, $326. 

“Know all men by these presents, that the New Amsterdam Casualty Co. (here- 
inafter called surety) hereby agrees to pay unto the state of Oklahoma (hereinafter 
called employer) within 90 days after proof of loss, as herein set forth, the amount 
of any loss, in respect of any moneys, funds, securities, or other personal property 
of the employer, or for which the employer may be responsible, which any employee 
named in the schedule hereto attached, or added thereto by acceptance notice as here- 
inafter provided, may, while in any position in the continuous employ of the employer, 
directly or by collusion with others, cause to the employer, not exceeding, however, 
the sum set opposite the name of such employee in said schedule or in said acceptance 
notice, through any act of fraud, dishonesty, larceny, embezzlement, forgery, misap- 
propriation, wrongful abstraction, or willful misapplication, committed (if such em- 
ployee be named in said schedule) after noon of the 15th day of May, 1916 (or if 
added thereto by acceptance notice, after noon of the effective date thereof), but 
before the employer shall become aware of any default on the part of such employee 
and discovered before the expiration of one year from the termination or the cancel- 
lation of this bond, as to such employee, whichever may first happen.” 

A schedule of employees was prepared, and opposite the name of each employee 
was placed the amount for which the company was insuring the state of Oklahoma, 
and the amount set opposite the name of Claude Ray was $5,000, and a premium was 
paid upon the insurance for Claude Ray and for a number of other employees, up to 
January 15, 1917. At that time another premium was paid by the School Land 
Department upon the persons employed in that department, including Claude Ray, 
upon the presentation of a claim by the agent of the insurance company, a copy of 
which claim, or receipt, is fully set out in the statement of facts. 

The material part of this receipt, or claim, is as follows: 

“1-15. Second annual premium on said schedule bond No. 112, covering all em- 
ployees of the State School Land Department for the period of January 15, 1917, to 
January 15, 1918.” 

The first premium paid on the bond by the state to the New Amsterdam Casualty 
Company, the maker thereof, was for a period extending from May 15, 1916, to Jan- 
uary 15, 1917. Thereafter the New Amsterdam Casualty Company collected from the 
state its second premium for the period of time between January 15, 1917, and Jan- 
uary 15, 1918. 

On or about May 19, 1917, the plaintiff in error first became aware that Claude 
Ray, employee of the School Land Department, had embezzled and misappropriated 
moneys coming under his care. This discovery showed embezzlement by the said 
Claude Ray, between May 15, 1916, and January 15, 1917, of a sum in excess of 
$5,000, and that between January 15, 1917, and May 19, 1917, the date of the discovery, 
he had misappropriated an additional sum of $4,983.68. 

The petition of plaintiff in error set out two causes of action, one for the penalty 
on the bond covering the losses sustained after May 15, 1916, and prior to January 15, 
1917; the second cause of action sought to recover the loss occurring after January 
15, 1917, and up to the time of the discovery, May 19, 1917. 
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To the petition was attached an itemized statement of the defalcations of the said 
Claude Ray on each of the two causes of action, a copy of the bond sued on, together 
with copies of the schedules showing the names of the persons, positions, amount of 
the bond and the premiums, and the periods for which the defendant in error would be 
responsible for the defalcation for the premium paid. 

Defendant in error demurred to the second count of the petition, which was, by 
the court, overruled. Thereafter defendant, in error filed its answer, denying any 
liability beyond the sum of $5,000. 

The case was submitted to the district court, without a jury, upon the agreed 
statement of facts on which the judgment of the court was rendered. It was the judg- 
ment of the court that plaintiff in error’s recovery should be for- the amount of $5,000, 
cnly, and rendered judgment for said amount on the first cause of action; but the 
court found from the agreed statement of facts and the law of the case that plaintiff 
in error was not entitled to recover upon the second cause of action set out in their 
petition, because, under the law, as applied to the agreed statement of facts, there 
was no liability in favor of the plaintiff in error and against the defendant in error. 

To reverse the action of the lower court in denying the liability of the insurance 
company for the additional amount of $4,983.68, the plaintiff below has brought said 
«cause before this court for review. The appeal is in this court by transcript of the 
record, and not by bill of exceptions or case-made. 

The propositions submitted and discussed by the plaintiff in error, in its brief, in 
support of its contention that the district court erred in rendering judgment for the 
defendant in error and against the plaintiff in error on the second cause of action, 
pleaded in the petition of the plaintiff in error, are: First, that under the bond and 
schedules thereto and the agreed statement of facts there was a renewal of the former 
guaranty made by the surety company and the payment of a new consideration by the 
state which constituted a separate and distinct contract made on a new consideration; 
second that the penalty of the bond was not exhausted by the judgment rendered on 
the first cause of action; third, that it is the clear intention of the parties in the case 
that the amount of the recovery would not be limited to the penalty named in the bond. 

As we understand the contention of plaintiff in error, it is that the payment of 
the second annual premium and the presentation of the claim therefor by the surety 
company constitutes a new, separate and distinct contract of insurance, and that it is 
entitled to recover, under its first cause of action, $5,000, and under its second cause 
of action $4,983.68, making a total of $9,983.68. 

It is the theory of the defendant in error, which was followed by the trial court, 
that the said bond executed by the New Amsterdam Casualty Company, in May. 1916, 
constituted and was a continuous bond, duly in force and effect up until the time of 
the discovery of the embezzlement committed by Claude Ray, and that the annual pre- 
mium paid in January, 1917, did not constitute or make a new bond, but was simply 
the act which kept alive the old bond for an additional period. In other words, that 
the issuance of receipts for the annual premium did not constitute or make a new 
and distinct contract, but was simply a continuation of the contract already in force. 

It will be observed that the only date set out in the bond was May 15, 1916, which 
was the date from which liability accrues. Evidently this was for the reason that the 
position held by Claude Ray was that of a clerk, and therefore a position with no 
definite term, and as all the employees carried by the schedule had similar positions, 
it is reasonable to infer that the reason for not making a definite date on which the 
bond would expire was that such employees had their positions for no definite time 
and that the bond was intended to cover their entire period of service in their then 
positions. 

In this respect this bond is in the nature of a life insurance policy, in that it will 
not be kept in force indefinitely unless annual premiums thereon are paid, and if the 
annual premium, paid in January, 1917, had been refused, the insurance company 
would doubtless have exercised the option contained in one of the conditions of the 
bond, which stated that the surety could cancel the same upon giving thirty days 
written notice. That provision of the bond also gives the privilege to the employer 
of canceling the same as to any of the employees upon giving written notice to the 
surety. 

It is to be further observed that the annual premium, paid for 1917, and the re- 
ceipt or claim set out, refers back to the original bond, specifying the number thereof, 
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to wit, No. 112, and then states that the amount so paid is the annual premium from 
January 15, 1917, to January 15, 1918. 

There is no statement of any character that this premium receipt renews the old 
contract or makes a new contract with the same terms and conditions as the original 
contract, which provisions are found in many cases holding that a new and distinct 
contract of insurance has been made for the subsequent term. This receipt does not 
incorporate the condition of the original bond into a new contract, but expresses 
on its face that it is the payment of the second annual premium on a certain and 
distinct bond, No. 112. 

It will further be seen that the New Amsterdam Casualty Company agrees to pay 
to the state of Oklahoma the amount of any loss which Claude Ray caused the School 
Land Department, not exceeding, however, the sum set opposite the name of such 
employee in said schedule or in said acceptance, which was $5,000. 

It is urged, with great force and by citation of a number of casés, which, it is con- 
tended, support the contention, that the payment of the second premium and the pres- 
entation of the claim therefor by the surety company constitutes a new, separate, and 
distinct contract of insurance. 

Among the cases cited is Florida Central & P. R. R. Co. v. American Surety Co. 
of New York, 99 F. 674, 41 C. C. A. 45. The court there holds that the language of 
the bond involved in that case, that only the last insurance of the employee shall be 
in force at any one time, had some definite meaning, and that such language must 
have been used to express clearly the idea that new contracts were to be considered 
as executed for each new period of time, and that the execution of each new contract, 
whether by certificate or by renewal, would make an entirely new contract instead 
of a mere continuation of the old. It is said in the opinion : 

“Such being the case, the meaning of the part of the contract which declares that 
upon the execution of a stipulated amount of risk or insurance in behalf of an em- 
ployee the company shall not be responsible under any previous insurance of said 
employee becomes clear, and is that, when a new schedule of the amount of insurance 
in behalf of any employee formerly on the schedule has been executed or completed, 
and actually or constructively accepted, the old or previous insurance against losses 
previously committed by him is at an end, and that for these losses the company is no 
longer liable. The contract further declares that only the last insurance of the em- 
ployee shall be in force at one time. These provisions are inconsistent with the theory 
that it was the intention or the idea of the parties that a continuing liability for old 
and undiscovered losses in continuous previous years was being piled up in each 
renewed contract.” 

In De Jernette v. Fidelity & Casualty Co. (Ky.) 33 S. W. 828, 17 Ky. Law Rep. 
1088, cited by plaintiff in error, the renewal certificate reads as follows: 

“The contract under bond No. 53939 is hereby renewed in accordance with the 
terms of the bond, the guaranty to cover the period above named only.” 

It appears that in the body of the bond in the case cited there was a specific pro- 
vision that claims could only be made under said bond or any renewal thereof for 
acts committed during its currency. The bond in that case covered a definite period 
trom January 19, 1891, to January 19, 1892. The court construed the renewal cer- 
tificate as the making of a new and distinct bond by adopting the terms and conditions 
of the original bond. 

It may be observed that in a later Kentucky case, U. S. F. & G. Co. v. Citizens’ 
National Bank, 147 Ky. 285, 143 S. W. 997, it is held that the original bond and 
certificate of renewal constitute but one contract, and that but one recovery may be 
had. In the opinion it is said: 

“Each of the certificates refer to the fact that they continue bond No. 292114, the 
number of the bond executed March 15, 1904, clearly showing that one’ obligation 
existed for all these years. The bond was kept alive in a manner similar to an insur- 
ance policy; that is, by the payment of annual premiums. First National Bank v. 
Fidelity, etc., Co., 110 Tenn. 10, 75 S. W. 1076, 100 Am. St. Rep. 765, and Fidelity 
oa v. Champion Ice Mfg. Co. & Cold Storage Co., 133 Ky. 74, 117 

. W. 393.” 

A determination of the question as to whether recovery can be had upon the bond 
in the instant case which limited the company’s liability to $5,000, and also a recov- 
ery of an additional amount by reason of the renewal certificate, depends upon the 
facts of the case and the language used in the contract. 
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The cases cited by plaintiff in error, and others of similar import, are, we think, 
inapplicable to the instant case; but aside from this, the proposition submitted by 
plaintiff in error to the effect that the payment of the second annual premium con- 
stituted a new, separate, and distinct contract of insurance, is not, we think, sustained 
by the weight of authorities, including the decision of this court in Southern Surety 
Co. v. Equitable Surety Co., 202 Okl. 23, 202 P. 295. Under the rule announced in 
that case, there was but one contract in the instant case, and the amount named in the 
bond is the limit of the liability of the defendant in error. 

In Walker on Fidelity Bonds, p. 135, it is said: 

It is now well settled that where a fidelity bond is issued for one year or other 
stated period, and is thereafter periodically renewed or continued in force by the 
issuance of certificates which specifically refer to and adopt the terms of the original 
instrument and where that instrument provides that the total liability of the surety 
shall not exceed the penal sum named therein, and where there are defaults occur- 
ring during the original terms and also during one or more renewal terms or during 
more than one renewal term, in such case the liability of the surety is limited to the 
penalty of the original bond. The mere statement of the proposition would 
seem to be sufficient to indicate the rule by which the surety’s liability 
is to be gaged, but a determined effort has been made, in a number of cases, 
to treat each renewal certificate as an independent contract, and to hold the 
surety for loss under the original bond, and under the renewals where loss occurred 
for such respective losses up to the penalty of the bond, and of each certificate. 
* * * The rule is, however, as above indicated, that the surety is only liable for the 
penalty of his bond.” 

The third proposition discussed by plaintiff in error in its brief is to the effect that 
even if admitted that the bond is a continuing bond, yet this case presents an excep- 
tion to the rule where the action is one on the covenants in the bond and in such case 
recovery may be had beyond the penalty named in the bond. An examination of the 
cases cited in support of this proposition shows very clearly, we think, that they are 
not applicable in this case. Many of the cases cited are based upon actions for debt 
or breaches of contracts where a party had his election either to sue on the bond 
itself or to sue for damages for breach of contract. Cases which hold that by reason 
of the terms of the contract or obligation the obligee had a right of election to sue 
for the penalty prescribed or for damages are not in point, as in the instant case no 
collateral obligation was assumed by the company in the nature of a contract which 
could extend its liability beyond the amount of the penalty named in the bond. 

It must be borne in mind that this action is not one for debt or for damages 
for breach of contract, but is an action on the bond or covenant itself. 

We conclude that the attaching of the annual premium claim to the schedule for 
the year 1917 did not operate to make a new contract; that there was only one con- 
tract in this case; and that the bond sued upon cannot be construed to make the surety 
company liable for more than the amount named therein. 

We think the judgment of the trial court should be affirmed. 


FIDELITY & DEPOSIT CO. OF MARYLAND vy. PENCE. (No. 3043.) 
(Court of Civil Appeals of Texas. Texarkana. April 23, 1925.) 
272 Southwestern Reporter 234 
1. INSURANCE—STATUTE REQUIRING BONDING COMPANY TO GIVE 

WRITTEN STATEMENT OF GROUNDS FOR CANCELLATION OR 

REFUSAL TO RENEW BOND, HELD SUBJECT TO CONSTITU- 

TIONAL OBJECTIONS. 

Rev. St. are. 4938, requiring bonding company, on cancellation of bond or refusal 
to renew, to give written statement of grounds on which it acts, and providing pen- 
alty for failure, is in a proper proceeding subject to objection, in that it interferes 
with constitutional rights to contract and to free speech, and is not within police power 
of state. 

(For other cases, see Insurance, Dec. Dig. § 4.) ' 


4. INSURANCE—STATUTE FOR BENEFIT OF PRINCIPAL REQUIRING 
SURETY TO STATE REASONS FOR CANCELLATION OR REFUSAL 
TO RENEW BOND MAY BE WAIVED BY PRINCIPAL. 


Rey. St. art. 4398, requiring bonding companies, on cancellation or refusal to renew 





















































Surety] Fidelity Deposit Co. of Maryland v. Pence 723 


bond, to state reasons therefor in writing on request and providing penalty for refusal, 
is for personal benefit of person whose fidelity is guaranteed, and may be waived 
either before or after its violation. 

(For other cases, see Insurance, Dec. Dig. § 237.) 


5. INSURANCE—EXCEPTION TO SPECIAL ANSWER IN PRINCIPAL’S 
ACTION TO RECOVER STATUTORY PENALTY OF SURETY HELD 
ERRONEOUSLY SUSTAINED. 


In action under Rev. St. art. 4938, to recover penalty of bonding company for 
refusal to state its reasons for cancellation of bond, exception to special answer plead- 
ing waiver by plaintiff and fraud on part of plaintiff in procuring execution of bond 
held erroneously sustained. 

(For other cases, see Insurance, Dec. Dig. § 237.) 


Appeal from Dallas County Court at Law, Wiley A. Bell, Judge. 

Action by H. A. Pence against the Fidelity & Deposit Company of Maryland. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded for a new 
trial. 

Albert B. Hall, of Dallas, for appellant. 

John White and W. A. Hudson, both of Dallas, for appellee. 


Honces, J. This suit was instituted by the appellee to collect a statutory penalty 
provided for in article 4938 of the Revised Civil Statutes. The record. shows that 
the appellee sought employment in the service of the Texas Loan & Investment Com- 
pany of Dallas, and was required to give a bond indemnifying his employer against 
any loss resulting from appellee’s misconduct. He applied to the appellant to furnish 
such a bond. According to the pleadings of the appellant, the application was in 
writing and contained a waiver of certain statutory rights which will be hereafter 
referred to and discussed. The character of the bond was thus stated in the opening 
paragraph: 

“The Fidelity & Deposit Company of Maryland, hereinafter called the surety, 
does hereby agree to indenmify Texas Loan & Investment Company of Dallas, 
Texas, hereinafter called the employer, against the loss, not exceeding two thousand 
dollars, of any money or other personal property (including money or other per- 
sonal property for which the employer is responsible), through the fraud, dishonesty, 
forgery, theft, embezzlement or wrongful abstraction of Homer Arnold Pence, here- 
inafter called the employee,” etc. 


Some time after the bond had been executed, for reasons deemed sufficient, it was 
canceled, and appellant refused to further remain liable thereon. Shortly after the 
cancellation, the appellee requested that the appellant furnish him a written statement 
of the facts on which its act in canceling the bond was based. This request was never 
complied with, and this suit was filed to recover the sum of $500 provided for in 
the statute. 

Article 4938, upon which the suit is based, is as follows: 

“When any corporation shall cancel a bond of guaranty or indemnity, or shall 
notify the employer of the person whose fidelity is guaranteed that said corporation 
will no longer guarantee or be security for the fidelity of said person, or when said 
corporation has once guaranteed the fidelity of any person, or acted as security there- 
for, and on application refuses to do so again, it shall furnish to such person a full 
statement in writing of the facts on which the action of the corporation is based, 
and, if such action be based in whole or in part on information, all such information; 
and any such corporation failing or refusing to furnish any such written statement 
within thirty days after a request therefor, shall be liable to such person injured in 
the sum of five hundred dollars, in addition to all other damages caused thereby, which 
may be sued for and recovered in any court of competent jurisdiction.” 

In his petition the plaintiff pleaded only the facts essential to state a cause of 
action under the terms of the above article. 

Appellant demurred to the original petition upon the ground that article 4938 was 
invalid because repugnant to several provisions of both the federal and the state 
Constitutions. It pleaded specially that the execution of the bond was procured by 
false and fraudulent representation made by the appellee regarding his personal 
habits and the nature of his former employment. It also alleged that in his applica- 
tion the appellee had expressly agreed that the appellant might cancel the bond at 
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any time it saw proper without being compelled to state its reasons therefor, “notwith- 
standing any law to the contrary.” 

The appellee excepted to the portions of the answer setting up those special defenses. 
The court overruled appellant’s demurrer to the plaintiff’s petition, and sustained the 
appellee’s exceptions to the special answer set out above. The trial resulted in a judg- 
ment in favor of the appellee for the amount sued for. 

In this appeal the judgment is attacked upon two grounds. The first is that article 
4938, upon which the suit is founded, is unconstitutional and void, and for that reason 
the appellant’s general demurrer to the petition should have been sustained. The 
second is that the court erred in sustaining the exception to that portion of appellant’s 
answer which pleaded fraud and misrepresentation and a waiver on the part of the 
plaintiff of a right to demand the statutory damages sued for. 

[1] In support of the proposition that article 4938 is void because repugnant to 
both the federal and the state Constitutions appellant refers to the case of St. Louis 
S. W. Ry. Co. v. Griffin 106 Tex. 477, 171 S. W. 703, L. R. A. 1917B, 1108, in which 
a similar objection was sustained by the Supreme Court to what is known as the 
Blacklisting Law. That law was held void because it interfered with the inherent 
right of parties to contract, violated the liberty of free speech, and because the sub- 
ject-matter of the law was not within the police power of the state. Article 4938 is, 
we think, in a proper proceeding, subject to substantially the same objection. 

[2] Appellee does not here undertake to sustain the validity of this law, but 
defends the judgment of the trial court upon the ground that the appellant, being a 
foreign corporation, had no legal right to raise a constitutional objection to the 
statute. The following authorities support that proposition: Reliance Ins. Co. v. Dal- 
ton (Tex. Civ. App.) 178 S. W. 966; National Life Ins. Co. v. Hagelstein (Tex. Civ. 
App.) 156 S. W. 353; Interstate Con. St. Ry. Co. v. Commonwealth of Mass., 207 
U. S. 79, 28 S. Ct. 26, 52 L. Ed. 111, 12 Ann. Cas. 555; 6 R. C. L. 414, 415; Hart- 
ford Fire Ins. Co. v. Perkins (C. C.) 125 F. 502; 12 C. J. par. 771, §194, and 
notes. The doctrine seems to be supported by reason as well as by adjudicated cases. 
Foreign corporations have no inherent right to transact business within a state. Since 
they may be denied that privilege entirely, it follows that a state may prescribe what- 
ever conditions it sees proper upon which foreign corporations may enter its territory. 
The appellant is engaged in issuing a certain form of insurance contracts—those in- 
demnifying employers against the loss resulting from the misconduct or default of 
employees. The law regulating the organization and conduct of such corporations is 
found in chapter 15, which is a part of title 71. Article 4972, which is embraced 
in the same title, is as follows: 

“The provisions of this title are conditions upon which foreign insurance corpora- 
tions shall be permitted to do business within this state, and any such foreign cor- 
porations engaged in isSuing insurance contracts or policies within this state shall be 
held to have assented thereto as a condition precedent to its right to engage in such 
business within this state.” 

[3] The law upon which the appellee’s suit is based and the above article were 
in existence at the time the appellant applied for and received a permit to transact 
business in this state. It must therefore be assumed that in applying for and accepting 
that permit appellant consented to be bound by those provisions. It may be true that 
na such obligation could be imposed by the state under its general police powers upon 
existing domestic corporations, or upon those foreign corporations to which permits 
had been granted at the time article 4938 was enacted. It is a well-settled principle 
of law that a domestic corporation cannot question the validity of the act by which it 
is created. It should for the same reason be held that a foreign corporation cannot 
question the validity of laws to which it must have assented when accepting a permit 
to do business in the state. This controversy does not present a case in which the 
state has forcibly imposed oppressive burdens upon foreign corporations against their 
will, but one in which the foreign corporation has in law, if not in fact, assented to 
the provisions of which it now complains. Corporations entering this state for the 
purpose of conducting their business are presumed to know the statutory enactments 
then existing which undertake to regulate their business and fix the conditions upon 
which they may enter. The appellant was not compelled to come into the state of 
Texas and transact its business; it came voluntarily. Nor did it have the right to 
demand entrance against the will of the state. 

Counsel for appellant have referred to the case of Terral v. Burke Const. Co., 
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257 U. S. 529, 42 S. Ct. 188, 66 L. Ed. 352, 21 A. L. R. 186, as a judicial recognition of 
the legal right of a foreign corporation to attack the validity of a state law. The 
statute involved in that case was enacted under the general police powers of the state, 
and contained nothing which put foreign corporations on notice that assent to its 
provisions would be implied by the acceptance of a permit to transact business within 
the state. That case may be regarded as authority for the proposition that the mere 
acceptance of a permit to enter and do business within a state does not of itself imply 
assent to all the laws found upon the statute books of the state, whether valid or 
invalid. But it is not authority for holding that a corporation may not be estopped to 
attack the validity of a statute when put upon notice of the legal duties that are 
coupled with its acceptance of the state’s permit. The constitutional safeguards 
invoked in this case are to protect persons and corporations from unjust burdens 
imposed upon them without their consent, not to relieve them of those which are ex- 
pressly or implied accepted. We conclude that in this case the trial court properly 
held that the appellant could not question the validity of article 4938, because in accept- 
ing a permit to transact business within this state appellant consented to be bound by 
the provisions of that article. 

[4] But we are of the opinion that the penalty provided for in article 4938 is 
for the personal benefit of those who may choose to claim it, and as such it belongs 
to that class of statutory rights which may be waived. Dodge v. Knight (Tex. Sup.) 
16 S. W. 626; 27 R. C. L. pp. 904, 905, and cases cited in the notes. In the absence 
of any agreement to the contrary, the aggrieved party has the option to demand or 
waive the payment of the penalty here provided for. No one else is interested, or can 
be affected by his waiver. If he might waive it after the offense was committed, he 
also had the power to waive it by contract in advance, since in doing so there would 
—ae of any rule of public policy. 13 C. J. pp. 423, 424; 6 R. C. L. pp. 

[5] It follows, then, that the special answer pleading the waiver of this statutory 
right to the benefits of article 4938 and fraud on the part of the appellee in procuring 
the execution of the bond constituted a good defense, and the court erred in sustaining 
the exceptions thereto. ; 

The judgment will be reversed and the cause remanded, for a new trial. 
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MISCELLANEOUS 


KINNAN v. CHARLES B. HURST CO. et al. (No. 16263.) 
(Supreme Court of Illinois. April 24, 1925. Rehearing Denied June 5, 1925.) 
148 Northeastern Reporter 12. 

1. INSURANCE—LIABILITY INDEMNITY POLICY HELD TO PROVIDE 
ae FOR REIMBURSEMENT OF ACTUAL PAYMENT OF JUDG- 
Policy indemnifying assured against loss from liability for bodily injuries, with 

condition that no action should lie except for reimbursement of actual payment of 

judgment after trial on issues, provided only for reimbursement of money actually 
paid in satisfaction of judgment. 
(For other cases, see Insurance, Dec. Dig. § 514.) 

2. INSURANCE—EMPLOYEE HAS NO RIGHT OF ACTION UPON EM- 
PLOYER’S LIABILITY INDEMNITY. POLICY. 

Employee held not to have right of action on employer’s policy of indemnity 
against loss from liability for bodily injuries. 
(For other cases, see Insurance, Dec. Dig. § 591%.) 


3. INSURANCE—REFUSAL OF. INSURER TO DEFEND SUIT WAIVER 
OF REQUIREMENT OF PAYMENT OF JUDGMENT BEFORE RECOV- 
ERY AGAINST FORMER. 

Where liability indemnity policy provided for reimbursement only of money 
actually paid in satisfaction of judgment, assured held to have cause of action 
for amount of judgment against it and costs before payment of same, where insurer 
refused to comply with provision requiring it to defend suit; such refusal consti- 
tuting waiver of former provision. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Error to Appellate Court, First District, on Appeal from Superior Court, Cook 
County; Denis E. Sullivan, Judge. 

Suit by John Kinnan against the Charles B. Hurst Company and the Globe 
Indemnity Company of New York. From a judgment of the Appellate Court, 
First District, reversing a decree for plaintiff, he brings error. Judgment of Appel- 
late Court reversed, and decree below affirmed. - 

See, also, 301 Ill. 597, 134 N. E. 72. 

S. P. Douthart, Ossian Cameron, and Edward H. S. Martin, all of Chicago, 
for plaintiff in error. 

Cassels, Potter & Bentley, of Chicago (Ralph F. Potter and Kenneth B. Haw- 
kins, both of Chicago, of counsel), for defendant in error. 


Dunn, J. The Appellate Court for the First District reversed a decree of 
the superior court of Cook county requiring the Globe Indemnity Company of New 
York to pay $5,966.59 to John Kinnan and awarding execution therefor. The cause 
was remanded to the superior court, with directions to dismiss the bill, and a writ 
of certiorari has been allowed to Kinnan for a review of the record. 

The litigation had its origin in an accidental injury which Kinnan received on 
September 4, 1912, while engaged in the construction of a silo for the Charles B. 
Hurst Company as a servant of that company, for which he brought suit and recov- 
ered a judgment against that company on April 12, 1919, for $12,625 and costs. 
The Hurst Company was insolvent. Executions issued against it were returned not 
satisfied, and no part of the judgment has been paid. The Globe Indemnity Com- 
pany had issued a liability policy to the Hurst Company which was in force Sep- 
tember 4, 1912, and Kinnan filed his creditor’s bill setting forth the foregoing 
facts, alleging that upon the recovery of his judgment against the Hurst Company, 
the Globe Indemnity Company, by reason of its policy, became liable to the Hurst 
Company for $5,000 and interest from the date of the judgment, and praying, among 
other things, that the debt so due from the Globe Indemnity Company to the Hurst 
Company be applied to the payment of the judgment against the Hurst Company. 
The defendant in error, though notified of the accident and the suit, denied that the 
accident was covered by its policy, and refused and failed to defend the suit. 

The question on which the case turns is the liability imposed by the policy 
on the defendant in error, the Globe Indemnity Company. The contention of the 
defendant in error, as stated in its brief, is that there can be no recovery against 
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it because it never became indebted to the Hurst Company, the assured; that the 
policy “was an indemnity contract against loss or damage from liability, and, until 
the assured paid the loss or in some manner became damnified, no liability under 
the terms of the policy attached, and that the policy was solely for the benefit of 
the assured and was not for the benefit of any third party.” The following are 
the provisions of the policy material to this controversy: 

“Globe Indemnity Company (herein called the company) in consideration of the 
premium herein provided and of the statements forming a part hereof, does hereby 
agree : 

“I. To indemnify the assured against loss from the liability imposed by law 
upon the assured for damages on account of bodily injuries, including death at any 
time resulting therefrom, accidentally suffered or alleged to have been suffered 
during the policy period defined in statement 6, by any employee or employees of 
the assured, while at the places designated in statement 4, by reason of the work 
therein described. 

“II. To make such investigation of all accidents reported to the company, and 
to which this policy applies, and to undertake such negotiations for settlement or 
to make such settlements of any claims for damages made against the assured, 
as the company may deem advisable, and, in the event that suit is brought against 
the assured, to defend such suit, even if groundless, in the name and on behalf of 
the assured, unless or until the company shall elect to effect settlement thereof. 

“TIT. To pay all expense of the company’s investigation and adjustment of 
claim, all costs taxed against the assured in any legal proceeding defended by the 
company, and all interest accruing after entry of judgment upon such part thereof 
as shall not be in excess of the company’s limit of liability as appears in this 
policy, and 

“ITV. To pay for such immediate surgical relief as shall be imperative at the 
time of the accident. The foregoing agreements are subject to the following 
conditions : 

“A. The company’s liability under this policy, whether it be issued in the name 
of one assured or of more than one assured, shall be limited to the sum of $5,000 
on account of bodily injuries to or the death of one employee, and subject to the 
same limit for each employee the company’s liability shall be limited to the sum 
of $10,000 on account of bodily injuries to or the death of more than one employee 
as the result of one accident, but in addition to these limits the company will pay 
all sums for which the company may be liable under insuring agreements III and IV. 

* * * * * * * 

“G. The assured, upon the occurrence of an accident, shall give immediate writ- 
ten notice thereof, with the fullest information. obtainable at the time, to the home 
office of the company or to its duly authorized representative. The assured shall give 
like notice with full particulars of any claim made on account of such accident. If 
any suit is brought against the assured to enforce such claim, the assured shall 
immediately forward to the home office of the company every summons or other 
process that may be served upon the assured. , 

“H. The assured shall not voluntarily assume any liability, nor incur any ex- 
pense other than for immediate surgical relief, nor’ settle any claim, except at the 
assured’s own cost. The assured shall not interfere in any negotiation for settlement, 
nor in any legal proceeding, but, whenever requested by the company, the assured 
shall aid in securing information and evidence and the attendance of witnesses, and 
shall co-operate with the company, except in a pecuniary way, in all matters which 
the company may deem necessary in the defense of any suit or in the prosecution 
of any appeal. 

“TI. No action for the indemnity against loss provided for in insuring agree- 
ment I of this policy shall lie against the company, except for reimbursement of 
the amount of loss actually sustained and paid in money by the assured in full 
satisfaction of a judgment duly recovered against the assured after trial of the 
issue, nor unless brought within two years after such judgment shall have been paid. 
No action to recover under any other insuring agreement shall lie against the com- 
pany unless brought within twelve months after the right of action accrues.” 

[1,2] The agreement in paragraph I of the policy, “to indemnify the assured 
against loss from the liability imposed by law upon the assured for damages on 
account of bodily injuries,” etc., together with the condition contained in subdivi- 
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sion I of paragraph IV of the policy, that “no action for the indemnity against 
loss provided for in insuring agreement I of this policy shall lie against the com- 
pany, except for reimbursement of the amount of loss actually sustained and paid 
in money by the assured in full satisfaction of a judgment duly recovered against 
the assured after trial of the issue,” etc., clearly provides only for the reimburse- 
ment of money actually paid in satisfaction of a judgment recovered against the 
assured after the trial of the issue, in an action for bodily injuries alleged to have 
been accidentally suffered within the terms of the policy. Davison v. Maryland 
Casualty Co., 197 Mass. 167, 83 N. E. 407; Connolly v. Bolster, 187 Mass. 266, 72 
N. E. 981; Cushman v. Carbondale Fuel Co., 122 Iowa 656, 98 N. W. 509; Puget 
Sound Improvement Co. v. Frankfort Ins. Co., 52 Wash. 124, 100 P. 190; Coast 
Lumber Co. v. A®tna Life Ins. Co., 22 Idaho 264, 125 P. 185; Frye v. Bath Gas 
& Electric Co., 97 Me. 241, 54 A. 395, 59 L. R. A. 444, 94 Am. St. Rep. 500; Finley 
v. United States Casualty Co., 113 Tenn. 592, 83 S. W. 2, 3 Ann. Cas. 962; Stenbom 
v. Brown-Corliss Engine Co., 137 Wis. 564, 119 N. W. 308, 20 L. R. A. (N. S.) 956. 
The Hurst Company, the assured in the policy, could not maintain an action on this 
agreement until it had sustained a loss for which a judgment had been recovered 
and which it had paid. The plaintiff in error had no connection with the policy, 
which was not issued for his benefit, and could under no circumstances maintain 
an action on it. Connolly v. Bolster, supra; Cushman v. Carbondale Fuel Co., supra; 
Finley v. United States Casualty Co., supra; Stenbom vy. Brown-Corliss Engine Co., 
supra. If, however, the Hurst Company had a cause of action which it could 
enforce against the defendant in error, whether upon this policy or for some other 
cause, the plaintiff in error had a right, in equity, to compel the application of the 
proceeds of such cause of action to the payment of his judgment against the Hurst 
Company. 

[3] The policy, however, contained other agreements on the part of the de- 
fendant in error to which the condition of actual payment in satisfaction of a 
judgment did not apply. By paragraph II of the policy the defendant in error 
agreed “to make such investigation of all accidents reported to the company and 
to which this policy applies, and to undertake such negotiations for settlement or 
to make such settlements of any claims for damages made against the assured, 
as the company may deem advisable, and, in the event that suit is brought against 
the assured, to defend such suit, even if groundless, in the name and on behalf 
of the assured, unless or until the company shall elect to effect settlement thereof.” 
Conditions H and'I of paragraph IV prohibited the assured from voluntarily assum- 
ing any liability or incurring any expense other than for immediate surgical relief, 
or for settling any claim except at its own cost, or interfering in any negotiation 
for settlement or in any legal proceeding except to aid in securing information and 
evidence and the attendance of witnesses when requested by the company. There 
was a breach of the defendant in error’s undertakings in paragraph II. Suit was 
brought against the assured for damages for bodily injuries alleged to have been 
accidentally suffered by an employee of the assured, and this suit, even though ground- 
less, the defendant in error was bound to defend unless and until it chose to settle 
it. It did not do this, and thereupon the assured defended the suit, with the result 
which has been stated. : 

What was the effect of this breach of the contract by the defendant in error? 
It had agreed to indemnify the assured against loss for liability imposed by law 
upon the assured on account of bodily injuries actually received, only when pay- 
ment had been actually made by the assured of a judgment recovered against it 
in an action defended by the defendant in error. The agreement did not extend 
to any other judgment, for the defendant in error expressly agreed to investigate 
all accidents reported to it, and, in case of suit brought, to defend it, even if 
groundless, unless and until the defendant in error should elect to effect a settlement, 
while at the same time the assured agreed not to settle any claim or interfere in 
any negotiation for settlement or legal proceeding. The foundation of the rights 
of the parties under the contract was the assumption by the defendant in error of 
the investigation of all accidents, the negotiation of all settlements, and the defense 
of all suits of the character mentioned in the policy, and the exclusion of the assured 
from all interference in any of these matters except to aid the defendant in error at 
its request. The refusal of the defendant in error to defend the suit of the plaintiff 
in error against the assured would have destroyed the foundation of the mutual 
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obligation of the parties. The policy contemplated the payment of a judgment 
against the assured only in a case defended by the defendant in error, and its 
refusal to defend therefore deprived the former of its remedy under paragraph I 
and condition I of the policy, because such refusal prevented a compliance with the 
condition precedent of the payment of a judgment recovered by the assured after 
the trial of an action defended by the defendant in error. This repudiation of the 
fundamental obligation of the contract completely deprived the assured of its benefit 
and was a waiver of the performance by the assured of the conditions precedent 


to a recovery of the amount it would be entitled to if those conditions had been 
performed. 


[4] Where one party to a contract repudiates its obligation and declares his 
intention no longer to be bound by it, the other party may, if he thinks proper, 
treat the repudiation as a wrongful putting of an end to the contract and bring an 
action at once, in which he may recover damages as for a present breach. Lake 
Shore & Michigan Southern Railway Co. v. Richards, 152 Ill. 59, 38 N. E. 773, 
30 L. R. A. 33. The defendant in error was bound to defend the action without 
interference by the assured unless and until it effected the settlement. By its fail- 
ure to do so it deprived the assured of the remedy provided by the terms of para- 
graph I and condition I. Had it defended successfully, the assured would have 
been relieved of all liability. Had its defense been unsuccessful, the assured would 
have been able to require the defendant in error to pay it the amount of the judg- 
ment to the extent of $5,000, with costs and interest. Having deprived the assured 
of this remedy, the defendant in error became liable to the assured for its value— 
that is, for the amount which the defendant in error would have been required to 
pay if it had performed its contract. This was the judgment of the Supreme Court 
of the United States in St. Louis Dressed Beef Co. v. Maryland Casualty Co., 
201 U. S. 173, 26 S. Ct. 400, 50 L. Ed. 712, which was an action against the cas- 
ualty company on a liability policy similar in all its provisions material to the 
case to the policy in this case. The facts in the case were also the same in sub- 
stance, except that the assured compromised the suits brought against it and paid 
the damages without a trial or judgment. The Circuit Court of Appeals of the 
United States certified to the Supreme Court certain questions of law indispensable 
to the decision of the case upon which it desired the instruction of the Supreme 
Court. These questions, in short, were: 

(1) Did the denial of all liability by the assurer, and its refusal to defend the 
suits, constitute such a breach of the contract on its part as released the assured 
from its agreement not to settle any claim except at its own cost, and from 
the provision that no action should lie against the assurer unless for loss actually 
sustained and paid by the assured after a trial of the issue? 


(2) Were these provisions waived by the assurer’s denial of liability under the 
policy and its failure and refusal to defend the suits against the assured? 

(3) Did the compromise of the suits by the assured, after the assurer denied 
liability and refused to defend them, and the payment of damages by the assured 
pursuant to the compromise, prevent the assured from recovering against the assurer 
on the policy on account of the accident? 

(4) Was the right of the assurer to insist on the condition of rendition of judg- 
ment after trial and its satisfaction by the assured dependent upon the assurer’s 
defense of the action against the assured? 

(5) Was the assurer’s denial of liability a waiver of the condition respecting 
the rendition of judgment after trial and its satisfaction by the assured? — 

(6) Might the liability of the assured to the injured person, and its extent, be 
liquidated in the first instance in an action between the assured and the assurer, 
where the latter has denied his liability under the policy and refused to defend an 
action brought against the assured by the injured person? -In the Dressed Beef Co. 
Case the assured was sued and settled with his employee. There was no trial. In 
this case the assured was sued and notified the assurer, who failed to defend, and 
the case went to trial and judgment. 

The court answered the first, second, fourth, and fifth in the affirmative, the 
third in the negative, and the sixth in the affirmative, so far as the question was 
warranted by the facts set forth. In the opinion it is said, in reference to the con- 
dition that no action shall lie against the company unless brought by the assured 
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himself to reimburse him for a loss actually sustained and paid by him in satis- 
faction of a judgment after trial of the issue. 

“That the only breach which that condition has in view is a refusal by the 
company to pay after the decision in a case of which it has taken charge, when, 
notwithstanding the judgment, it conceives itself to have a defense.” 

It is further said: 

“To limit its [the defendant’s] liability as if its only promise was to pay a loss 
paid upon a judgment is to neglect the meaning and purpose of the reference 
to a judgment, and even the words of the promise. The promise in form is to 
indemnify against loss by certain kinds of liability. The’ judgment contemplated in 
the condition is a judgment in a suit defended by the defendant in case it elects 
not to settle. The substance of the promise is to pay a loss which the plaintiff 
shall have been compelled to pay, after such precautions and with such safeguards 
as the defendant may insist upon. It saw fit to insist upon none.” 

This was also the judgment of the Court of Appeals of the State of New 
York. In re Empire Surety Co., 214 N. Y. 553, 108 N. E. 825. The question arose 
there in an insolvency proceeding against the surety company as to its liability 
upon a policy similar to the one in question in this case. It was held that these 
policies not only afforded insurance against loss, but also carried with them the 
obligation of the company to defend suits brought against the assured, and that a 
failure to defend such suits constituted a breach of the contracts, which released the 
assured from the agreement not to settlé claims without the consent of the com- 
pany, and was a waiver of the condition that the company should only be liable 
after the assured had paid the judgment rendered against him. It was said: : 

“When an accident against the consequences of which the assured is insured 
has happened and suit has been commenced against the assured, the insurer, under 
the terms of the policy, incurred the obligation of assuming the defense of such a 
suit. When the insurer violated the contract and refused to defend the suit or 
went into liquidation, thus making it impossible for it to undertake the defense 
of such suit, it incurred a liability which was not contingent. Where the insurer 
has failed to perform its contract and the accident against the consequences of 
which the assured is insured has happened, the liability of the insurer is certain. 
In such a case the liability ceased to be contingent, although the amount of the 
liability ‘may have been unliquidated. The insurer having failed to perform its 
obligation, the amount of the liability would not become fixed until the loss which 
the assured sustained was determined, but the liability of the insurer would be cer- 
tain and not contingent from the moment that it failed to perform its obligation 
to defend the suit brought against the assured.” 

[5] The Hurst Company had a cause of action against the defendant in error 
for its refusal to defend the suit brought against it by the complainant, the meas- 
ure of damages in which was the amount recovered against the Hurst Company 
by the complainant to the extent of $5,000, together with interest on that amount 
from the date of the judgment, and costs. The complainant had a right to have 
the indebtedness which gave rise to this cause of action applied to the payment of 
his judgment, not because of any privity between the complainant and defendant in 
error, but because of the right of any judgment creditor, under such circumstances, 
to have the property of his judgment debtor applied to the payment of his debts. 

The Appellate Court erred in reversing the decree of the superior court, and 
its judgment will be reversed, and the decree of the superior court affirmed. 

Judgment of Appellate Court reversed. Decree of superior court affirmed. 

Subsequently, on petition for rehearing, the following additional opinion was 
filed : 

Per CurtaM. The defendant in error has filed a petition for a rehearing on 
the ground that the bill did not allege a breach by the defendant in error of its 
contract with the Hurst Company to defend the suit of the plaintiff in error against 
the Hurst Company. The bill alleged the occurrence of the accident, notice to the 
defendant in error of the accident and of the plaintiff in error’s claim, the bringing 
of the suit by plaintiff in error against the Hurst Company, negotiation of the de- 
fendant in error with him, and its offer of $100 to settle with him, and further 
alleged that the defendant in error helped the Hurst Company in the defense by 
procuring and furnishing evidence. The answer admits that the defendant in error 
had knowledge of the plaintiff in error’s suit against the Hurst Company soon after 
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it was begun, and alleged that it informed the Hurst Company that the accident 
was not covered by the policy, and that the Hurst Company knew that the accident 
was not covered by the policy, and accepted this statement, and employed attorneys 
of its own to defend the suit. 

[6] The bill contained no allegation that the defendant in error refused to 
defend the suit, but the answer supplied the missing allegation by its averment that 
the defendant in error told the Hurst Company that the accident was not covered 
by the policy, and the Hurst Company employed its own lawyers to defend the 
suit. While the bill was no doubt subject to demurrer, the answer supplied its de- 
ficiency, and on the whole record it stands admitted in the pleadings that the defend- 
ant in error refused to defend this suit. The parties have assumed that this was 
the state of the record and have argued the cause on this basis. The plaintiff in 
error’s first proposition, as stated in his brief, was: . 

“When the Globe notified Hurst Company that the accident was not covered by 
the policy and refused to defend the suit, the Globe not only then presently broke 
insuring agreement 2, but repudiated its contract, thereby committing an anticipatory 
breach of the entire policy, and excused Hurst Company from any further per- 
formance of conditions on its part.” 

The point was presented at length in the argument, with the citation of a num- 
ber of authorities. The defendant in error made no contention that the pleadings 
presented no such issue. In its brief it said: 

“No contention is made at bar that the Globe Indemnity Company took any 
part in the defense of the suit in the circuit court of Cook county in which John 
Kinnan recovered his judgment for personal injuries.” 

Again it said: 

“Moreover, if the Globe refused to defend a suit, or refused to investigate an 
accident reported to it, that was a matter solely between the defendant in error 
and its assured. The obligation did not run to the benefit of any third party, 
such as Kinnan. No one but the assured could complain, if the obligation was 
not carried out.” 

[7] The question of the liability of the defendant in error for refusing to de- 
fend was recognized by both sides as presented by the record; no suggestion was 
made of any question of pleading, but this question was submitted on the merits 
without objection. The objection, even if it had been a valid one, cannot be made 
for the first time on a petition for rehearing. 

Rehearing denied. 


HANOVER FIRE INS. CO. v. CARR, County Cottector. (No. 16301.) 


(Supreme Court of Illinois. April 24, 1925. Rehearing Denied with Modification 
June 18, 1925.) 
148 Northeastern Reporter 23. 

1. INSURANCE—TAX ON NET RECEIPTS OF FOREIGN INSURANCE 
COMPANIES NEED NOT BE EQUALIZED WITH PERSONAL PROP- 
ERTY TAX. 

Taxes imposed under Fire and Marine Insurance Act, § 30, as amended, on net 
receipts of foreign insurance companies at same rate as personal property, held not 
subject to reduction to equalize it with personal property assessment. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


3. INSURANCE—STATUTE TAXING NET RECEIPTS OF FOREIGN IN- 
SURANCE CORPORATIONS HELD PRIVILEGE AND NOT PROPERTY 
TAX. 


Fire and Marine Insurance Act 1869, § 30, as amended, is tax on business of 
foreign corporation, based on its net receipts, for privilege of doing business within 
state, and is not property tax, though method of collection is same as that of per- 
sonal property; that it is privilege tax does not necessarily require that it be paid as 
condition precedent to entering state, and nothing in Laws 1919, p. 628, imposing 
annual gross premium tax, is inconsistent with holding that tax on net receipts is 
also privilege tax. 


(For other cases, see Insurance, Dec. Dig. § 20.) 
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4. INSURANCE—CERTIFICATE FROM STATE INSURANCE SUPERIN- 
TENDENT, SHOWING PAYMENT OF PRIVILEGE TAX, IS CONDI- 
TION PRECEDENT TO DOING BUSINESS IN STATE BY FOREIGN 
INSURANCE COMPANY. 

Under Fire and Marine Insurance Act 1869, § 22, and Smith’s St. 1923, c. 73, § 67, 
foreign insurance company, as condition precedent to doing business in state, must 
procure annual certificate from state insurance superintendent, showing that it has 
paid tax required by section 30. 


(For other cases, see Insurance, Dec. Dig. § 20.) 


5. INSURANCE—STATUTE TAXING FOREIGN CORPORATIONS FOR 
RIGHT TO DO BUSINESS IN STATE HELD NOT UNCONSTITU- 
TIONAL, as not imposing uniform taxes. 

Fire and Marine Insurance Act 1869, § 30, as amended, taxing foreign insurance 
corporations for right to do business within state, is not violative of Const. art. 9, 
§ 1, requiring such taxes to operate uniformly, because domestic corporations of same 
character are not so taxed. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


Duncan, C. J., and Thompson and Dunn, JJ., dissenting. 

Appeal from Superior Court, Cook County; Charles M. Foell, Judge. 

Injunction suit by the Hanover Fire Insurance Company against Patrick J. Carr, 
County Collector, to restrain the collection of taxes. From a decree on stipulated 
facts, making injunction permanent as to certain tax items, and dismissing bills as to 
the remainder, complainant appeals. Affirmed. 

Charles S. Deneen, Oscar B. Ryon, and Bates, Hicks & Folonie, all of Chicago, 
Charles E. Woodward, of Ottawa, and Silber, Isaacs, Silber & Woley, of Chicago 
(C. J. Doyle, of Springfield, and E. M. Griggs, of Chicago, of counsel), for appellant. 

Robert E. Crowe, State’s Atty., of Chicago (Francis X. Busch, Leon Hornstein, 
Hiram T. Gilbert, William H. Duval, and Bulkley, More & Tallmadge, all of Chicago, 
of counsel), for appellee. 

Stone, J. Appellant, a private corporation organized under the laws of the state 
of New York for the purpose of carrying on the business of fire, marine, and inland 
navigation insurance, filed its bill against appellee, as county treasurer and collector 
of Cook county, praying for an injunction to restrain the collection of a certain tax 
hereinafter referred to. A temporary injunction was granted as prayed, and on final 
hearing a stipulation of facts was entered into, and the court entered a decree making 
the injunction permanent as to a certain amount of the tax not in dispute here, and 
dismissed the bill of complaint as to the remainder for want of equity. 

The tax complained of was that assessed under section 30 of the Fire and Marine 
Insurance Act of 1869 as amended. Cahill's Stat. par. 169, p. 73. It is shown by the 
stipulation of facts that from May 1, 1922, to April 30, 1923, and for some years prior 
thereto, appellant conducted the business of fire insurance in the town of South 
Chicago, in Cook county, through agencies which it maintained there. It regularly 
procured the license issued by the department of trade and commerce, and has 
annually paid the tax of 2 per cent. on its gross premium receipts to the state under 
an act in relation to the taxation of non-resident corporations, etc., approved June 28, 
1919. Laws 1919, p. 628. In 1923 the agents of appellant in the town of South Chicago 
made no return of net receipts to the board of assessors of Cook county. That board 
therefore entered as appellant’s net receipts the sum of $90,000, added thereto a penalty 
of $45,000, and took one-half of this total amount, or $67,500, upon which to assess 
the tax required. The board of review fixed the net receipts of appellant at the sum 
of $90,824, and took the same at its full amount for assessment purposes. All personal 
property in Cook county, except the net receipts of foreign fire insurance companies, 
was scaled and debased in value; one-half the “full value” being taken for assessment 
purposes. 

It is contended by appellant that section 30 of the Fire, Marine and Inland Navi- 
gation Insurance Act is unconstitutional and void, for the reason that it violates sec- 
tion 1 of article 9 of the Constitution of Illinois, by imposing a tax which is not 
imposed on domestic fire insurance companies or casualty companies; that such tax is 
not a privilege tax, but is either a tax on property or a tax on business; and that, as 
either, it violates the constitutional provision as to uniformity. It is also said this 
section is void, in that it violates the equal protection and due precess clauses of the 
Fourteenth Amendment to the Constitution of the United States. The further con- 
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tention is made that, even though the statute be held valid, the tax on net receipts 
must be assessed as personal property, and scaled and debased as such. 

Section 30 is as follows: 

“Every agent of any insurance company, incorporated by the authority of any 
other state or government, shall return to the proper officer of the county, town or 
municipality in which the agency is established, in the month of May, annually, the 
amount of the net receipts of such agency for the preceding year, which shall be 
entered on the tax lists of the county, town and municipality, and subject to the 
same rate of taxation, for all purposes—state, county, town and municipal—that 
cther personal property is subject to at the place where located; said tax to be in 
lieu of all town and municipal licenses; and all laws and parts of laws inconsistent 
herewith are hereby repealed: Provided, that the provisions of this section shall 
not be construed to prohibit cities having an organized fire department from levying 
a tax or a license fee, not exceeding two per cent. in accordance with the provisions 
of their respective charters, on the gross receipts of such agency, to be applied ex- 
clusively to the support of the fire department of such city.” 

Section 1 of article 9 of the state Constitution is as follows: 

“The General Assembly shall provide such revenue as may be needful by levying 
a tax, by valuation, so that every person and corporation shall pay a tax in propor- 
tion to the value of his, her or its property—such value to be ascertained by some 
person or persons, to be elected or appointed in such manner as the General Assembly 
shall direct, and not otherwise; but the General Assembly shall have power to tax 
peddlers, auctioneers, brokers, hawkers, merchants, commission merchants, showmen, 
jugglers, innkeepers, grocery keepers, liquor dealers, toll bridges, ferries, insurance, 
telegraph and express interests or business, vendors of patents, and persons or cor- 
porations owning or using franchises and privileges, in such manner as it shall from 
time to time direct by gerferal law, uniform as to the class upon which it operates.” 

[1] Some of the questions involved here were before this court in People v. 
Kent, 300 Ill. 24, 133 N. E. 276, and People v. Barrett, 309 Ill. 53, 139 N. E. 903, and 
were there decided against appellant’s contentions here. Appellant argues, however, 
that what was said in the Kent Case pertaining to the questions involved here was 
not necessary to the decision of the case, and was wrong, and should not be adhered 
to, and that the Barrett Case, having been based on the Kent Case, is wrong, and 
should be overruled. In that case, as in the case at bar, extended briefs were filed 
by able counsel, some of whom appear here, and the points involved were fully argued. 
An examination of the briefs filed in the Barrett Case shows that counsel for various 
foreign insurance companies, appearing either as representing parties or as amici 
curiz, there attacked this act on the ground that it is unconstitutional, as violating 
section 2 of article 4 and sections 9 and 10 of article 9 of the state Constitution and 
the Fourteenth Amendment of the United States Constitution. It was there also con- 
tended that, if the statute was valid, the net receipts must be taxed as personal property, 
to be scaled and debased as in other cases of personal property taxéd. It was argued 
in the Barrett Case, as here, that contemporaneous construction on the part of the 
executive department of the state has continued for a sufficient length of time to be 
of controlling force. 

People v. Kent, supra, was an action in mandamus against the respondent, as 
agent for various foreign fire insurance companies, to require him to make return of 
net receipts to the board of review in accordance with section 30 of the Fire, Marine 
and Inland Navigation Insurance Act. In awarding the writ of mandamus it was 
held as a basis of that decision, and not as obiter dictum, as is argued, that the tax 
levied on the net receipts of such foreign insurance companies was not a property tax, 
but was assessed on the business of insurance done; that the regulations relating to 
personal property tax had no application to the tax there provided. It was also held 
that there existed in the Legislature power and authority to adopt the methods pre- 
scribed by which the amount of the tax is to be determined. In People v. Barrett, 
supra, it was again held that the tax on net receipts of foreign insurance companies 
is not a personal property tax, and not entitled to be scaled or reduced. It was also 
there held that section 30 is not unconstitutional, as violating section 10 of article 9 
of the Illinois Constitution, requiring uniformity of taxation, and that since the tax 
was not a property tax, but a tax on the business of insurance done, it does not 
violate section 1 of article 9 of the Constitution. , 

Appellant contends that, if the Barrett Case is right in holding that the tax in 
question in that case is a tax on insurance business done in the state, then such tax 
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is a property tax, and not an excise tax, and that, since this is so, the act, which 
requires foreign fire insurance companies to pay this tax, while foreign casualty com- 
panies and domestic fire insurance companies are not required to pay the same, is 
void, as against the uniformity clause of section 1 of article 9 of the state Constitu- 
tion, and in violation of the equal protection clause of the Fourteenth Amendment to 
the Constitution of the United States. It is said that, his court having held that this 
is a tax on business, either a logical or legal possibility of its being considered a 
privilege tax is precluded; that a privilege tax was by the act of 1919, hereinbefore 
referred to, levied as the consideration for the privilege of coming into the state to 
do business, while a tax on business is that levied after the insurance 
company has been allowed to do business in the state, and is therefore 
levied on the property of a person within the state, and, whether it be 
considered a property tax or a business tax, it is under either view sub- 
ject to the constitutional requirement of uniformity, and is not in any view a privilege 
tax, such as is authorized by the latter clause of section 1 of article 9 of our Con- 
stitution, empowering the Legislature to tqx “insurance, telegraph and express interests 
or business.” 

[2] The General Assembly has power to prescribe the terms and conditions upon 
which foreign corporations, other than corporations engaged in interstate commerce 
and those constituting instrumentalities of the United States government, shall be 
allowed to do business in this state. The Legislature has, if it desires to use it, power 
to prevent foreign corporations from entering or transacting any business within 
the borders of this state. Alpena Cement Co. v. Jenkins & Reynolds Co., 244 IIl. 354, 
91 N. E. 480; Raymond v. Hartford Fire Ins. Co., 196 Ill. 329, 63 N. E. 745; Hart- 
ford Fire Ins. Co. v. City of Peoria, 156 Ill..420, 40 N. E. 967; Walker v. City of 
Springfield, 94 Ill. 364; Western Union Telegraph Co. v. Lieb, 76 Ill. 172; Ducat v. 
City of Chicago, 48 Ill. 172, 95 Am. Dec. 529; People v. Thurber, 13 Ill. 554; Western 
Union Telegraph Co. v. Kansas ex rel. Coleman, 216 U. S. 1, 30 S. Ct. 190, 54 L. Ed. 
355; Paul v. Virginia, 8 Wall. 168, 19 L. Ed. 357. 

[3] It is not contended that the Legislature of this state may not levy such 
privilege tax as it chooses without regard to the constitutional provisions compelling 
uniformity and equal protection of the laws, but it is said that the tax here involved, 
having been held to be a tax on business, cannot be considered a privilege tax. This is 
a misconception of the term “tax on business.” Having a right to prohibit a foreign 
corporation from entering the state to do business, it follows that the Legislature 
may exact such compensation for that privilege as it sees fit, and levy the same in any 
manner or by any method it chooses. The tax provided by section 30 does not purport 
to be a property tax. Net receipts, of course, are personal property. The right given 
to the Legislature to provide for the levying of taxes on property requires that the 
property be valued by an assessor or some person provided by the law to fix the valua- 
tion thereof. The Revenue Act (Smith-Hurd Rev. St. c. 120), in compliance with 
this mandate, provides that the assessor fix the value of such personal property as 
of the Ist day of April. It will be noted that, under section 30 complained of, the 
net receipts of foreign insurance companies, such as appellant, are not to be valued 
by an assessor or other authority, nor is the assessment to be based on property having 
a situs in this state on April 1. In fact, it is not required that the net receipts acquire 
or retain a situs in this state at any time. It is a tax on the amount of business done, 
and for the privilege of continuing in such business and the net receipts of such 
business are used as the basis of determining that tax. Such net receipts and the 
method prescribed constitute the thing and the means by which is to be determined the 
amount which foreign fire, marine, and inland navigation insurance companies shall 
pay to the state, and to the various municipalities included in the act, as compensation 
for the right to do business in the state and in such municipalities. Section 30 provides 
that this tax shall be “in lieu of all town and municipal licenses,” except for the 
support of organized fire departments. No constitutional prohibition exists against 
such a tax as a condition to the right to do business. A tax on business, as provided 
in this act, is not, as argued, to be distinguished from a privilege tax. Considered as 
either, it is a tax on the right to do business in this state, and is subject to no con- 
stitutional limitations, except that it be “uniform as to the class on which it operates.” 
Walker v. City of Springfield, supra; People v. Thurber, supra; Pembina Mining Co. 
v. Pennsylvania, 125 U. S. 181, 8 S. Ct. 737, 31 L. Ed. 650; Scottish U. & M. Ins. Co. v. 
* Herriott, 109 Iowa, 606, 80 N. W. 665, 77 ‘Am. St. Rep. 578. 

The fact that a tax is a privilege tax does not necessarily require that it be paid 
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as a condition precedent to entering the state. Such a condition, being precedent, could, 
of course, be met but once. However, the greatest financial benefit to such a company 
flows from the continuation of the privilege to do business. Compensation for that 
privilege should be based on the benefits actually derived from the business done 
under such privilege, and such compensation must necessarily be assessed in some 
manner after the business is done and the benefits thereof received. Section 30 provides 
the method by which the amount of this compensation shall be determined and assessed. 


Counsel for appellant argue that the fact that the act requires that these net 
receipts shall be entered on the same tax lists and be subject to the same rate of 
taxation, for all purposes, as other personal property is entered and is subject, shows 
that it is a personal property tax; that its payment is not made a condition to the right 
to do business in the state; and that it therefore cannot be considered a privilege tax. 
This is a misconception of the provisions of the statute pertaining to this tax. 


[4] Section 22 of the act relating to fire, marine, and inland navigation insurance, 
. aside from specifying certain requirements imposed upon foreign insurance com- 
panies seeking to do business in this state, and specifying what shall be necessary to 
secure the right of entry, further provides: 


“Nor shall it be lawful for any agent or agents to act for any company or com- 
panies referred to in this section, directly or indirectly, in taking risks or transacting 
the business of fire and inland navigation insurance in this state, without procuring 
annually from the insurance superintendent a certificate of authority, stating that 
such company has complied with all the requisitions of this act which apply to such 
companies and the name of the attorney appointed to act for the company.” 


The provisions of section 30 requiring the return of net receipts of this tax are a 
part of the “requisitions of this act.’ It is evident, therefore, from the language of 
section 22 quoted, that before appellant may continue in business in this state its 
agent shall procure annually from the insurance superintendent of the state or his 
successor in law, a certificate showing that it has complied with the requirements of 
section 30 with reference to the pament of this tax. Such certificate cannot be law- 
fully issued without such showing. This act provides no other means of collecting 
such tax, and no reference is made for its collection. 

That it was the intention of the Legislature that the payment of this tax be 
made a condition upon which the business of fire insurance may be continued in this 
state by a foreign insurance company is further shown by an act entitled “An act 
providing a penalty for a violation of section 30 of an act entiled ‘An act to incorporate 
and govern fire, marine and inland navigation insurance cOmpanies doing business in 
the state of Illinois, approved and in force March 11, 1869,” approved June 22, 1893. 
Smith’s Stat. 1923, p. 1157. The first section of that act declares that any foreign 
insurance company coming under the provisions of the act of 1869, authorized to do 
insurance business in this state, which places risks or policies of indemnity upon 
property located in this state in any other manner except through its regularly author- 
ized agents, shall be deemed to have violated section 30 of the Fire, Marine, etc., Act 
herein referred to. By section 2 of that act any company so violating section 30 shall 
have its authority to transact business in the state revoked by the auditor of public 
accounts for a period of not less than 90 days, and when so revoked it shall not be 
reissued until such insurance company has shown “complete compliance with the laws 
of this state governing fire, marine and inland navigation insurance companies, and 
has shown that all taxes and penalties and expenses due thereunder have been paid. 
It seems clear, therefore, that this tax is levied as compensation for the privilege of 
continuing their business in the state. 

While the act of 1919, entitled “An act in relation to the taxation of non-resident 
corporations, companies and associations for the privilege of doing an insurance busi- 
ness in this state,” approved June 28, 1919 (Laws 1919, p. 628), imposes an annual 
state tax equal to 2 per cent. on the gross amount of premiums received by any foreign 
insurance company during the preceding year, less certain specified deductions, for the 
privilege of doing business in this state, that fact does not show that the tax imposed 
on the business of fire insurance by section 30 is not likewise a tax for the privilege 
of doing business. The act of 1919 requires that the tax there levied be paid to the 
state. Section 30 requires that the tax be apportioned among the state and the different 
municipalities of the situs of the agency. A valid reason is seen for. this distribution 
of the tax. The foreign fire insurance company takes its net proceeds largely from 
the vicinity of its agencies, and it is but just that it return to the municipality in 





‘ 
i 
i 
' 








736 Insurance Law Journal, Vol. 65. [Oct., 1925 


which its agency is located something in lieu of the taxes that would otherwise be 
1ealized from such net receipts as are taken away. 

[5] The power to tax insurance interests or business is expressly conferred by 
the second clause of section 1 of article 9 of the Constitution. That section also re- 
quires that the act of the General Assembly creating such tax shall operate uniformly 
as to the class to which it applies, and appellant argues that, since domestic fire insur- 
ance commanies make the same sort of contract, transact the same sort of business, 
and are likewise doing business within the state, they belong to the same class as 
foreign fire insurance companies which have been permitted to come into the state, 
and that therefore a tax levied against the latter which the domestic fire insurance 
companies do not have to pay is not uniform, as required by the section of the Con- 
stitution referred to. Counsel are in error in supposing that for purposes of taxation 
under this section of the Constitution foreign and domestic insurance companies be- 
long to the same class, because they are doing the same kind of business within this 
state. There is no reason why insurance companies may not be divided into classes, 
the very point of distinction in which shall be the domicile of such companies; i. e., 
whether foreign or domestic. The levying of taxes upon foreign fire insurance com- 
panies and not upon domestic companies of the same character, as compensation for 
the right to do business, is not, therefore, an infraction of this provision of the Con- 
stitution. Hughes v. City of Cairo, 92 Ill. 339; Ducat v. City of Chicago, supra; 
Walker v. City of Springfield, supra; People v. Thurber, supra; Insurance Co. v. 
Bradley, 83 S. C. 418, 65 S. E. 433. 

In Home Ins. Co. v. Swigert, 104 Ill. 653, it was held that not only can the 
Legislature classify insurance companies into domestic and foreign, but may likewise 
divide foreign insurance companies into classes for purposes of taxation; that such 
companies cannot complain of a classification which is made the basis for admitting 
them into this state, even though such insurance companies are put in different classes, 
for the reason that the state may exclude them entirely, and therefore, in permitting 
them to enter, may impose whatever conditions it chooses. Nor is there in this any 
injustice. Foreign insurance companies have or may have in this state on April 1, 
when assessments on personal property are made, practically nothing of value, while 
domestic fire insurance companies are assessed for all of their holdings, both real 
and personal, including their choses in action, little, if any, of which tax is paid by 
foreign insurance companies. If it were to be said that section 30 violates the uni- 
formity clause of the Constitution, for the reason that toreign fire insurance com- 
panies, when admitted to this state, should not be required to pay any tax which 
domestic insurance companies do not pay, by the same token domestic insurance com- 
panies, who pay on all of their property, could justyy complain that the Revenue Law 
as applied to them is invalid, for the reason that it, in effect, does not apply to foreign 
insurance companies doing a like business in the state, because such companies, by 
reason of the withdrawal of their net receipts, are able to escape all, or practically 
all, property taxation. 

The contention of appellant that this tax is void for want ot uniformity cannot 
be sustained. 

[6, 7] Nor is section 30 open to the objection that it violates the equal protection 
clause of the Fourteenth Amendment to the Constitution of the United States. The 
portion of the Fourteenth Amendment referred to provides: 

“No state shall make or enforce any law which shall abridge the privileges or 
immunities of the citizens of the United States, nor shall any state deprive any per- 
son of life, liberty or property, without due process of law, nor deny to any person 
within its jurisdiction, the equal protection of the laws.” 

While a foreign insurance company may be a citizen, it is not a citizen of the 
state entitled to the equal protection of the laws of that state, as contemplated by 
the Fourteenth Amendment to the Constitution of the United States, until it has 
complied with the conditions which entitle it to come and remain within the state. 
The only limitation upon the power of the state to prevent a foreign corpora- 
tion from doing business within its limits, or to exact condition for allowing a 
corporation to do business in the state, arises where the corporation is an instru- 
mentality of the federal government or where its business is strictly oom- 
merce,, interstate or foreign. Pembina Mining Co. v. Pennsylvania, 125 U. S. 
181, 8 S. Ct. 737, 31 L. Ed. 650; Paul v. Virginia, supra; Pensacola Telegraph 
Co. v. Western Union Telegraph Co., 96 U. S. 1, 24 L. Ed. 708; Missouri v. 
Lewis, 101 U. S. 22, 25 L. Ed. 989; Horn Silver Mining Co. v. New York, 143 
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U. S. 305, 12 S. Ct. 403, 36 L. Ed. 164; Home Ins. Co. v. New York, 134 U. S. 594, 
10 S. Ct. 593, 33 L. Ed. 1025. 

We are of the opinion that there is no equity in this portion of the bill of appel- 
lant, and the superior court did not err in dismissing the same. The decree of that 
court will therefore be affirmed. 

Decree affirmed. ; 

THompson and Dunn, JJ. (dissenting). The constitutional objections to sec- 
tion 30 of the act to incorporate and govern fire, marine, and inland navigation in- 
surance companies doing business in this state, presented for decision in this case, 
have not been presented or decided in any of the cases involving the construction of 
said section heretofore considered by us. People v. Barrett, supra, was a mandamus 
proceeding brought by the city of Chicago, an agency of the state which spends 
public funds raised by taxation, against the board of review of Cook county, a 
tax-assessing agency of the state. No insurance company or other tax-paying per- 
son was a party to that litigation, and therefore the question here presented could 
not have been presented in the proceeding. The validity of an act can only be ques- 
tioned by a party to a suit whose interests will be adversely affected by a judgment 
or decree. Nowhere in the opinion is the question of uniformity discussed, and it 
is clear from reading the opinion that the question was not there considered by the 
court. In People v. Kent, supra, the action was a mandamus proceeding brought by 
the city of Chicago against the agent of nineteen foreign insurance companies, which 
were named. The constitutional questions presented in this case could have been 
presented in that case, but it is clear that the only question presented by the parties 
and decided by the court were whether the tax involved was a property tax or excise 
tax and whether the agent could be compelld by mandamus to make the return 
required by section 30. The court held specifically that the tax involved was a tax 
on the business of insurance, which is authorized by the second division of section 1 
of article 9 of our state Constitution. It was said in the discussion of the question 
that this section of the Constitution requires such tax to be fixed by general law 
uniform as to the class on which it operates, but whether the tax authorized by sec- 
tion 30 is a uniform tax was not considered, discusssed, or decided. 

In Walker v. City of Springfield, supra, the sole question before the court was 
the validity of a city ordinance imposing a tax based on premiums received by for- 
eign insurance companies. The court expressly held that the tax was one referred 
to in the proviso to section 30, and that the tax mentioned in the first part of the 
section, which is the tax involved in the case at bar, was a different tax authorized 
ior a dissimilar purpose. The only constitutional questions raised by the parties and 
considered by the court in the Walker Case were that the tax imposed by the 
ordinance was double taxation, and that it was not uniform. The court held that 
the tax there under consideration was a privilege tax or license fee, and that it was 
not double taxation, and that it was uniform on the class on which it operated. No 
reference was made to the business tax mentioned in the part of section 30 here 
under consideration, and, such a tax not being involved in the proceeding, manifestly 
no ruling was made with respect to it. No case is cited‘in support of the opinion 
filed where the objection here presented for decision was considered or decided, 
and we are of the opinion none can be found. It will appear from the discussion 
which follows that we do not agree with the construction given to section 30 of 
the act of 1869, nor with the construction given to other acts relating to the business 
of insurance which bear indirectly on the question before the court. 

Our Constitution recognizes a distinction between a tax on the insurance 
business, which is an occupation tax, and a tax on the corporation using the privilege 
of doing an insurance business, generally called a franchise tax. In 1919 the Legis- 
lature passed an act in relation to the taxation of non-resident insurance companies. 
This act provides: 

“That each non-resident corporation, company and association licensed and 
admitted to do an insurance business in this state shall, except as herein otherwise 
provided, pay an annual state tax for the privilege of doing an insurance business in 
this state, equal to two per centum on the gross amount of premiums received during 
the preceding calendar year on contracts covering risks within this state. * * * The 
tax herein provided for shall be in lieu of all license fees or privilege or occupa- 
tion taxes levied or assessed by any municipality in this state, and: no municipality 
shall impose any license fee or privilege or occupation tax upon any such corpora- 
tion, company or association, or any of its agents, for the privilege of doing an 
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insurance business therein; but this act shall not be construed * * * to prevent the 
levy and collection of the tax authorized by section 30 of an act entitled, ‘An act to 
incorporate and to govern fire, marine and inland navigation insurance companies 
doing business in the state of Illinois.’” Smith’s Stat. 1923, p. 1157. 

Other sections of the act provide the method of computing the amount of the 
annual tax and of collecting it, and section 12 makes the penalty for failing to 
comply with the provisions of the act a revocation of the license to do an insur- 
ance business in this state. The title and the body of the act indicate clearly that 
this is a franchise tax collected from foreign insurance companies as compensation to 
the state for the privilege granted by it to the company to do an insurance business 
in this state. The provisions of section 1 of the act clearly indicate that it is to be 
the only franchise tax collected by the state or any of its agencies; but the right 
of local taxing authorities, granted by other statutes, to collect from such companies 
an occupation tax and a tax on the real and personal property located within the 
several taxing districts is specifically preserved. 

No reference is made in the title of the act of 1869, of which section 30 is a 
part, to taxation, nor is there any provision in the act levying a tax or providing 
a penalty for the non-payment of a tax. The act is one “to incorporate and 
govern fire, marine and inland navigation insurance companies doing business in 
the state of Illinois.” The first 21 sections of the act relate to the incorporation 
and government of domestic companies. Section 22 relates to the method by which 
foreign companies may be admitted to do business in the state and to the govern- 
ment of companies so admitted. Before there is granted to a foreign insurance 
company the right to do business in this state, section 22 requires (1) proof that 
a certain specified capital has been subscribed and paid; (2) the appointment of a 
resident attorney in fact and the filing of a certificate of such appointment; (3) the 
filing of a certified copy of its charter and a verified statement showing details of 
its organization, assets and liabilities; (4) the deposit with the insurance department 
of securities; and (5) the securing of a certificate of authority for its agents; 
and its right to continue to do business here depends upon the filing of an annual 
statement of its financial condition. Compliance with the provisions of section 30 
is not made a prerequisite for admission to do an insurance business in this state 
nor to continue such a business. The action does not require any act on the part 
of the company at any time. It requires the agent of a foreign insurance company 
to return to the proper taxing authorities the amount of the net receipts of his agency. 

In order to prevent a circumvention of the legislative intent, there was passed 
in 1893 an act providing a penalty for violation of section 30. This act makes it 
unlawful for any insurance company to do an insurance business in this state, 
except through legally authorized resident agents, and penalizes any company writing 
insurance otherwise than through resident agents possessing proper certificates of 
authority by revoking its license to do business in this state. Smith’s Stat. 1923, 
p. 1157. This statute acts directly upon the foreign insurance companies, and a 
compliance with the act of 1893 is an additional prerequisite to the right of such 
companies to do an insurance business in this state. Section 30 acts directly upon 
the agent of foreign insurance companies, and if such agent fails or refuses to 
make the return required by the section he may be compelled by mandamus to make 
the return. People v. Kent, supra. Section 30 does not levy a tax on net receipts 
or on any other property of foreign insurance companies. It simply requires the 
agent to return to the proper taxing authorities the amount of the net receipts 
of his agency for the preceding year, so that the taxing authorities may enter this 
amount on the tax list for the purpose of determining the amount of tax to which 
the particular insurance business shall be subjected in the particular taxing district. 
The method of collecting the tax is not fixed by section 30 or any other section 
of the act of 1869. - 

That the tax on net receipts, to which the provisions of section 30 relate, is not 
a tax levied as compensation for the privilege of doing an. insurance business in this 
state is no longer an open question. In City of Chicago v. James, 114 Ill. 479, 
2 N. E. 475, and in Walker v. City of Springfield, supra, it was held that the 
portion of section 30 preceding the proviso relates to a tax on the business of 
insurance as distinguished from a fee for a license to exercise the privilege of 
conducting an insurance business. In People v. Kent, supra, it was held that this 
tax is a charge made upon the business of insurance for the purpose of compelling 
that business to bear its just proportion of the burdens of government. The amount 
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of the net receipts of the business is used as a measure for determining the amount 
of the annual tax, and the tax is levied without regard to the value of the assets 
or physical property of the insurance company within the state and without regard 
to the number of policies issued or the value of the property insured. In People v. 
Cosmopolitan Fire Ins. Co., 246 Ill. 442, 92 N. E. 922, we held that the tax on 
net receipts collectible under section 30 is not a fee for a license to do an insur- 
ance business in this state. Section 30 does not assume to exact a fee as a prerequi- 
site to the granting of authority to do an insurance business in this state, but it 
assumes that the authority to do such a business exists independently of its provisions. 

There is a clear distinction between the privilege to transact a business within 
the limits of a state and the actual operation of the business itself. The one looks 
to preparation for engaging in the business, and the other is the actual engagement 
in it. Greene v. Kentenia Corp., 175 Ky. 661, 194 S. W. 820. It is just as clear 
that there is a distinction between a tax on a particular business and a tax on the 
person exercising the privilege of engaging in that business. The payment of the 
latter is a condition precedent to the right to engage in the business, while the 
former is merely a charge on the business for the purpose of raising revenue for 
the maintenance of government. The right of a foreign corporation to do business 
in this state is a privilege, and the tax levied against the corporation as compen- 
sation for the right to enter or remain in the state is what is commonly called a 
privilege or franchise tax. It may be imposed for the grant of a privilege which 
is never exercised by the licensee. On the other hand, a tax on the business of the 
corporation is a charge upon the result of exercising the privilege when exercised. 
This distinction between a business tax and a privilege tax was recognized and 
applied in Nebraska Telephone Co. v. City of Lincoln, 82 Neb. 59, 117 N. W. 284, 
28 L. R. A. (N. S.) 221. 

A state has the right to prohibit a foreign insurance company from exercising 
any part or all of its charter powers within its borders, to impose such terms and 
conditions upon its right to do business in the state as it may see fit, or to entirely 
exclude it from the state. Alpena Portland Cement Co. v. Jenkins & Reynolds Co., 
244 Ill. 354, 91 N. E. 480; Hartford Fire Ins. Co. v. City of Peoria, 156 Ill. 420, 
40 N. E. 967. The privilege of doing an insurance business in this state accorded 
to a foreign corporation being distinct and different from the privilege accorded to 
a domestic corporation, the Legislature, in fixing the tax on the privilege of doing 
business, has the power to place foreign corporations in one class and domestic 
corporations in another (Hughes v. City of Cairo, 92 Ill. 339), and also to sub- 
divide foreign corporations into different classes. (Home Ins. Co. v. Swigert, 104 
Ill. 653.) On the other hand, in exercising its power to tax a business, the Leg- 
islature is specifically required by section 1 of article 9 of our state Constitution 
to tax “by general law, uniform as to the class upon which it operates,” and under 
the Fourteenth Amendment to the federal Constitution the state cannot “deny to 
any person within its jurisdiction the equal protection of the laws.” These provi- 
sions apply to a foreign corporation which has complied with all the conditions of 
admission prescribed by the state and which has been granted the privilege of 
engaging in business within the state. The law is settled that after a foreign cor- 
poration gets into the state its burden shall. be no more onerous than those of 
domestic corporations for exercising the same character of privileges. 8 Fletcher’s 
Cyc. of Corporations, § 5755; Southern Railway Co. v. Greene, 216 U. S. 400, 30 S. 
Ct. 287, 54 L. Ed. 536, 17 Ann. Cas. 1247; Security Savings & Loan Ass’n v. Elbert, 
153 Ind. 198, 54 N. E. 753. 

The question of making classifications for the purpose of enacting laws concern- 
ing matters within its jurisdiction is primarily for the legislative department, and it 
can become a judicial question only when the action of the law-making body is 
clearly unreasonable, arbitrary, and discriminatory. But such classifications must rest 
upon some ground of difference having a fair and substantial relation to the object 
of the legislation, so that all persons similarly circumstanced shall be treated alike. 
McGrath v. City of Chicago, 309 Ill. 515, 141 N. E. 299; Royster Guano Co. v. Com- 
monwealth of Virginia, 253 U. S. 412, 40 S. Ct. 560, 64 L. Ed. 989. The power of 
taxation is an essential and inherent attribute of sovereignty, belonging, as a matter 
of right, to every independent government. Therefore the Legislature, subject to con- 
stitutional restrictions, may tax all property or only certain kinds -of property, all 
occupations or only certain occupations, and all privileges or only certain privileges. 
Constitutional provisions relating to the power of taxation do not operate as grants 
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of the power of taxation to the government, but instead merely constitute limitations 
upon a power which would otherwise be practically without limit. The limitations 
fixed by our state Constitution are (1) that all taxes levied on property shall be 
by valuation; and (2) that all excise taxes levied (a) on business, or (b) on persons 
using a privilege, shall be by general law, uniform as to the class upon which it 
operates. The Legislature may classify businesses for the purpose of taxation, but, 
when the classification is made, all, which by the existence of the facts on which the 
classification is made fall within it, must be subjected to the tax imposed. Pullman 
Palace Car Co. v. State, 64 Tex. 274, 53 Am. Rep. 758; Auditor v. Walker, 128 Ky. 1, 
107 S. W. 254; Mutual Reserve Fund Life Ass’n v. Augusta, 109 Ga. 73, 35 S. E. 71. 

The Hanover Fire Insurance Company derives its receipts from premiums paid 
on policies issued on the following among other classes of insurance: (1) Fire; 
(2) lightning; (3) tornado; (4) navigation and transportation; (5) fire apparatus 
and damage by same; (6) crop and live stock; (7) explosion; and (8) automobile. 
Domestic insurance companies derive their receipts from identically the same classes 
ef insurance business. Casualty companies, both domestic and foreign, write insur- 
ance covering four of the same classes, namely, fire apparatus, crop and live stock, 
explosion, and automobile. Unincorporated entities permitted by the laws of this 
state to do an insurance business under regulations prescribed by law are engaged 
in the same insurance business as the incorporated companies mentioned in section 30. 
In transacting the business of insurance, these four groups of persons or corporations 
are in direct competition with each other in this state, and under the authorities 
cited all of them are entitled to the equal protection of the laws of this state. Every 
tax levied on the business of insurance, under the limitation fixed by the second 
division of section 1 of article 9 of our Constitution, must be “by general law, uni- 
form as to the class upon which it operates.” An occupation tax on the business 
of insurance, to be valid, must operate alike upon all persons or corporations en- 
gaged in the same class of insurance business. Section 30, operating upon insurance 
companies incorporated by the authority of other states or governments and licensed 
to do business in this state, and not upon insurance companies incorporated under 
the laws of this state and other companies, and persons doing identically the same 
class | a insurance business, contravenes the federal and state Constitutions and 
is void. 

Duncan, C. J. (dissenting). Section 30, aforesaid, is a valid enactment, as 
I view it, and does not contravene any provision of our state or federal Constitu- 
tion, when properly construed with subsequent acts of the Illinois Legislature. At 
the time this statute was passed personal property was required by law to be listed 
and taxed at its cash value. Such property is now required by law to be listed at 
its cash value, and is taxed at one-half its cash value. In my judgment the court has 
erred in its present and in some of its previous decisions in holding, in effect, that sub- 
sequent acts of the Legislature requiring personal and other property to be listed at 
cash value and taxed at one-third or one-half the cash value thereof had no appli- 
cation to the taxing of net receipts of foreign insurance companies under section 30. 

It will not aid us in the least in undertaking to define and classify the taxes 
that are collected under section 30. We know such taxes are not poll taxes, and 
it does not aid us if it is positively demonstrated that such taxes are excise taxes. 
What we really need to understand, it seems to me, is the object and purpose of 
the act and the necessity therefor, in order to tax such foreign insurance com- 
panies in substantially the same manner as our local and resident insurance com- 
panies of the same class are taxed. Our resident insurance companies of the class 
mentioned in said section had to pay an annual tax, not only on all the personal 
and real property actually possessed and owned by them in this state, but they 
also had to pay the same character of tax on their net annual gains or accumula- 
tions from the business transacted by them every year. We may very properly call 
it a tax on their net annual gains or net profits. Such net gains or profits were 
taxed as money or other property, depending upon whether or not the local insur- 
ance companies had invested their net receipts in other personal or real property or 
were held as cash or money. If they complied with the law, it was not possible 
for resident insurance companies to escape such taxes, unless they invested the 
net cash so received in property in some other state. The tax as to resident insur- 
ance companies was a tax on money or property here in the state. The foreign 
insurance companies of the same class accumulated their net profits or net gains as 
cash, and they were avoiding practically all tax thereon in this state, because of 
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the provisions of our taxing laws that cash as well as other personal property was 
to be listed and taxed on the amount and value thereof held and owned on the Ist 
day of April or lst day of May of each year. Their cash, or practically all of it, 
was sent out of the state before the day named in the statute for listing and valuing 
the same arrived, and the result was such corporations were evading and escaping 
practically all taxation on the net profits or net gains they had accumulated from 
the business they transacted in the state, which the Legislaure deemed unfair and 
unjust to the local insurance companies of the same class, as well as to the people 
of the state. Hence section 30 was passed, and every provision of it shows clearly 
that it was the intention of the Legislaure to tax both local and foreign insurance 
companies therein mentioned, upon substantially the same character of property, 
equally and uniformly, and without discrimination. 

This tax as to the local insurance company was a personal property or other 
property tax, because such net annual gains or profits had their situs here in the 
shape of money, or other property, if the money had been invested. As to the 
foreign insurance company of that class, it was a tax on net receipts or net profits or 
net gains, that might or might or might not have a situs here, because most of such 
had been sent out of the state in the form of cash or money. Nevertheless, both com- 
panies were taxed, and are taxed, equally and uniformly, and without discrimination, 
or as nearly so as is possible to be done, on the same property, or its representative— 
the net annual gains or net accumulations or profits realized from the business annually 
transacted in the state. 

The statute shows clearly and unequivocally that the objects and purposes and 
results of taxation of insurance companies, local and foreign, have been and will 
continue to be as above stated, if the statute itself is followed, and the subsequent 
acts of the Legislature aforesaid applied, and which by necessary implication should 
be applied by the taxing authorities. The act itself specifically provides that the 
amount of the net receipts of such agency for the preceding year shall be entered 
on the tax lists of the county, town and municipality, and subject to the same rate 
of taxation, for all purposes—state, county, town, and municipal—that other per- 
sonal property is subject to at the place where located. It cannot be subject to the 
same rate of taxation, if such net receipts bear twice the amount of taxes as the 
local insurance companies net gains bear. The very language of the act forbids 
that such net receipts be assessed at full value, while property now is taken at only 
half value for taxation. The statute was valid, and violated no provision of the 
Constitution, state or federal, when enacted, and is still the same valid act, intend- 
ing to deal with equal and exact justice with both foreign and domestic insurance 
companies of the class aforesaid. It is only prevented from doing so by the inter- 
pretation now placed upon it by the court, which I believe was not only never in- 
tended, but is expressly disavowed by the language of the act. By necessary im- 
plication of the subsequent acts and by the language of section 30 such net receipts 
of foreign insurance companies must be taxed at half value and “subject to the 
same rate of taxation * * * that other personal property is subject to at the place 
where located,” as expressly provided in section 30. 


LUNDMAN v. UNITED a) & GUARANTY CO. 
oO. :) 
(Supreme Court of Minnesota. May 22, 1925.) 
204 Northwestern Reporter, 159. 
(Syllabus by the Court.) 

1. INSURANCE—IF LOSS NOT COVERED BY WRITTEN POLICY IS 
CLAIMED TO BE COVERED BY ORAL CONTRACT, NO RECOVERY 
CAN: BE HAD, UNLESS PLEADING AND PROOF SHOW PLAINTIFF 
IS ENTITLED TO REFORMATION OF POLICY. 


Where a verbal contract of insurance is made to take effect immediately, but 
to be evidenced by a policy thereafter to be issued, and a policy is issued, delivered, 
and retained, it is presumed that the verbal contract merged in the policy. And, if 
‘a loss not covered by the terms of the policy occurs but is claimed so to be by the terms 
of the oral contract, recovery cannot be had, unless the pleading and proof show 
plaintiff entitled to a reformation of the policy. 


(For other cases, see Insurance, Dec. Dig. § 131[3].) 
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2. INSURANCE—ORAL CONTRACT MERGED IN POLICY; GRANTING 
PLAINTIFF NEW TRIAL, BECAUSE VERDICT TO WHICH DEFEN- 
DANT INSURER WAS ENTITLED WAS INFLUENCED BY INCOR- 
RECT CHARGE, WAS ERROR. 


In this case, where plaintiff declared upon the oral contract and expressly de- 
clined to litigate any issue for reformation of the policy delivered and retained, and 
which did not cover the loss, defendant was entitled to a verdict. Hence it was 
error to grant plaintiff a new trial, even though the verdict for defendant was in- 
fluenced by an incorrect charge. 

(For other cases, see Insurance, Dec. Dig. § 131[3].) 


Appeal from District Court, Wright County; Arthur E. Giddings, Judge. 

Action by A. G. Lundman against the United States Fidelity & Guaranty Co. 
After verdict for defendant, from an order granting plaintiff a new trial, defendant 
appeals. Order reversed. 

Cobb, Wheelwright, Hoke & Benson, of Minneapolis, for appellant. 

Kueffner & Marks, of St. Paul, and George G. Schierts, of Annandale, for 
respondent. 7 

Hott, J. Appeal by defendant from the order granting plaintiff a new trial 
after an adverse verdict. 

On January 31, 1923, an agent of defendant solicited plaintiff, who was in the 
jewelry business at Annandale, Minn., to take burglary insurance upon his goods 
when locked in the safe or vault in the store, Plaintiff was prevailed upon to accept 
such insurance to the extent of $2,000 for one year, the premium of $26.40 to be 
paid to the local agent at that place. No writing passed at that time, but the 
insurance was to be effective at once. A short time thereafter a policy was delivered. 
Plaintiff says he casually looked at it and placed it in the safe, but did not read it 
through. Later the premium was paid. About 2 o'clock in the morning of June 28, 
1923, plaintiff, who lived over the store, was awakened by the door bell and on 
opening the street door was confronted with robbers, who forced him to open the 
store and safe, took the jewelry and merchandise therein of nearly $3,000 in value, 
and left plaintiff bound and gagged. The policy defendant delivered to plaintiff 
insured: For all direct loss by burglary occasioned by the felonious abstraction 
from the interior of the locked safe mentioned “by any person or persons making 
felonious entry into such safe or vault by actual force and violence, of which force 
or violence there shall be visible marks made upon the exterior of such safe or 
vault by tools, explosives, chemicals, or electricity.” Of course, entry to the safe 
in the manner testified to by plaintiff was not covered by the policy he received. 

{1] Plaintiff ignores the policy and sues upon the oral contract of insurance 
made on January 31, 1923, wherein he claims the agent agreed that the insurance 
covered if robbers compelled the owner, or person in charge, to open the safe as 
well as when burglars forced the same leaving visible marks thereon. The theory 
of recovery is this: There was an oral contract of insurance effective when made 
which covered this loss, and such contract was not modified or in the least affected 
by the delivery of a policy not known by the assured to exclude risks covered by 
the oral contract. On the trial and here plaintiff plants himself solely upon the 
oral contract, openly announcing that he does not seek or desire a reformation of 
the policy. The learned trial court submitted the case to the jury upon plaintiff's 
theory. The verdict was for defendant and the court granted a new trial on plain- 
tiff’s motion for errors of law. It must be conceded that the court erred in the 
instruction that defendant’s agent did not have the authority to make such a contract 
as plaintiff claims. But defendant contends that, notwithstanding the error, no new 
trial should be had for, upon its motion for a directed verdict when the testimony was 
closed, it was entitled to the verdict rendered. If that be so, the verdict was right 
and should remain, and it was error to grant a new trial. i 

Contracting orally with the understanding that a subsequent written or printed 
version thereof will be executed or delivered means that the parties are bound by the 
terms of the written or printed instrument designed to be the final consummation and 
accurate expression of the oral temporary agreement. In the instant case, plaintiff 
admitted that a policy was to issue. It was issued and delivered to him within two 
months of January 31, 1923. He accepted and retained it. That became the sole 
contract between the parties. In the early case of Guernsey v. American Insurance 
Co., 17 Minn. 104 (Gil. 83), it was held an action at law to recover a loss would 
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not lie, if the policy without reformation did not warrant a recovery. But now 
the practice seems well established that the insured may bring an action to reform 
the policy and to recover on a loss under it as reformed. Spurr v. Home Insurance 
Co., 40 Minn. 424, 42 N. W. 206; Kelly v. Citizens’ Mut. Fire Ass’n, 96 Minn, 477, 
105 N. W. 675; Mahoney v. Minnesota Farmers’ Mut. Ins. Co., 136 Minn. 34, 161 
N. W. 217. But where the oral contract has been superseded by a written policy 
the policy cannot be ignored. And if a recovery is sought for property covered by 
the policy the pleading and proof must show a right to recover under its terms or 
else under terms to which the insured is entitled to have the policy reformed or 
corrected. Well understood rules in equity determine whether reformation may be 
had. The character of the proof required is also well settled. 

[2] Plaintiff did not in the complaint state any facts entitling him to reforma- 
tion and when the testimony was closed plaintiff’s counsel said: 

“We stand upon the oral contract made at the time. We also refuse to stand 
on a reformation of the contract or the policy in evidence. We do not ask for a ~ 
reformation of the contract.” 

Thereupon defendant moved for a directed verdict, which was denied. Plaintiff 
was then permitted to amend the reply by alleging that defendant, after the attempted 
delivery of the policy, became possessed of the fact that it did not express the 
agreement and of the facts surrounding the loss, and with knowledge thereof retained 
the premium and is estopped from denying liability. Wéith reference to the matter 
so alleged in the amendment to the reply, we see no estoppel. There was burglary 
insurance as defined in the policy for which defendant had the right to retain a 
premium. The question then recurs: Was not defendant entitled to a directed 
verdict, because under the policy issued and accepted there was no liability and 
plaintiff expressly declined to avail himself of the remedy of reformation of the 
policy? We think it was. In Collins v. St. Paul Fire & Marine Ins. Co., 44 
Minn. 440, 46 N. W. 906, the court held that, where the policy does not express 
the true agreement, recovery cannot be had without reformation. So in Union Mut. 
Life Ins. Co. v. Mowry, 96 U. S. 547, 24 L. Ed. 674, it was said that all previous 
verbal arrangements were merged in the policy and all the engagements must be 
conclusively presumed to be there stated so that if no recovery may be had thereon 
as it reads, none can be had unless reformation may be granted. 

Plaintiff testified that when he agreed to take the insurance the agent told him 
that the policy would be delivered to him by the local agent, and that in four or 
six weeks thereafter that agent came into ‘the store, handed a paper to plaintiff and 
said “here is your insurance policy,” and plaintiff then told the agent, who was the 
banker in the village, that he, plaintiff, would drop into the bank later and pay 
the premium, that the policy was left with plaintiff, who looked at the face thereof 
without unfolding and placed it in the safe where it remained until after the 
robbery. There can be no fair doubt but that both parties considered the oral 
contract made on January 31, 1923, was to be embodied or expressed in a policy 
thereafter to be issued by defendant, and which was in fact so issued and delivered 
to and retained by plaintiff. That must be presumed the contract whose terms may 
not be varied unless reformation thereof may be had under proper pleading and 
proof. In addition to the authorities cited above we cite Prudential Casualty Co. 
v. Miller, 257 F. 418, 168 C. C. A. 458; Banks v. Clover Leaf Casualty Co., 207. 
Mo. App. 357, 230 S. W. 78; Union Central Life Ins. Co. v. Hook, 62 Ohio St. 
257, 55 N. E. 906. This court, however, does not go to the extent of the federal 
court, viz. that failure to read the policy bars reformation, for in Norman v. 
Kelso Farmers’ Mut. Fire Ins. Co., 114 Minn. 49, 130 N. W. 13, and Haley v. 
Sharon Township Ins. Co., 147 Minn. 190, 179 N. W. 895, the common practice of 
the insured not to read the many terms and conditions, some applicable and many 
more without application to the particular risk covered in the lengthy policies, is 
taken into consideration. 

Respondent relies on McMaster v. New York Life Ins. Co. 183 U. S. 25, 22 S. 
Ct. 10, 46 L. Ed. 64; Hay v. Starr, 77 N. Y. 235; and Bostwick v. Mutual Life Ins. 
Co., 116 Wis. 392, 89 N. W. 538, 92 N. W. 246, 67 L. R. A. 705; but in our opinion 
none helps him. The McMaster Case was this: The application was in writing, 
dated December 12, 1893, and contained the provision that the policy issued pursuant 
thereto should not be in force, “until the actual payment to and acceptance of the 
premium by” the company. For purposes of his own the agent, unbeknown to 
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the insurer, interlined in the application a request to date the policy as of the date of 
the application. The policy was, however, dated December 18, but provided for the 
payment of a premium on the 12th day of December annually in advance. A statute 
of the state gave a month’s grace upon policies that had been in force for more 
than one year. The insurer died January 18, 1895. The policy was delivered Decem- 
ber 26, 1893, and the premium then paid, the agent assuring the insured that the pay- 
= kept the insurance for 13 months. The policy was put away without being 
read. 

The court held that the premium paid kept the policy alive until the death 
occurred, even though the second year’s premium had not been paid on December 
12, when it was due. It is clear the question was one of forfeiture, but the court 
ruled that, the premium being payable in advance, protection was paid for one year 
after the date of the policy, and the statute added thereto a month of grace within 
which there could be no forfeiture. There was no attempt to ignore the policy. 
The case from New York is in line with our rule that there may be a reforma- 
tion even though the policy has been retained for some time, if the insured did not 
know that in reducing it to writing the insurer by mistake or fraud had varied it 
from the contract agreed on. It was an action for reformation. And. such was the 
case from Wisconsin, where that court, having first held that failure to read the 
policy when received barred reformation, on rehearing receded from that position. 

We think defendant entitled to the verdict rendered, and the order granting 
plaintiff a new trial is reversed. 


GORSON v. ZAZTNA ACCIDENT & LIABILITY CO. 
SAME v. PREFERRED ACC. INS. CO. OF NEW YORK. 
(Supreme Court of Pennsylvania. May 25, 1925.) 

129 Atlantic Reporter, 590. 

1. INSURANCE—SUFFICIENT WRITTEN EVIDENCE MUST BE PRO- 
DUCED TO ENABLE ORDINARILY INTELLIGENT PERSON, FAMIL- 
IAR WITH ACCOUNTS, TO DETERMINE AMOUNT OF LIABILITY 
UNDER BURGLARY POLICIES. 

While stipulations in burglary policies covering business establishments, that 
books and accounts shall be kept by insured, so that exact loss can be ascertained, 
must be given reasonable interpretation, and are substantially complied with when 
data can be produced showing real state of facts, there must be sufficient written 
evidence to enable person of ordinary intelligence, familiar with accounts, to determine 
accurately amount of liability. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

2. INSURANCE—INSURED HELD NOT TO HAVE COMPLIED WITH 
STIPULATION THAT HE KEEP BOOKS AND ACCOUNTS. 

Insured, not keeping even usual books of account, and furnishing no data, except 
mass of bills for purchases, canceled checks for some of them, bank book showing 
deposits or receipts from sales, and inventory or stock book, containing fictitious en- 
tries of cost prices’ of articles held for sale, and not indicating prices at which, or 
to whom, articles marked “sold” were sold, or disposition made of proceeds, held 
not to have complied with provisions of burglary policies that he keep books and 
accounts in order to recover thereon. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) : 


Appeal from Court of Common Pleas No. 5, Philadelphia County; J. Willis 
Martin, President Judge. 

Actions by Harry M. Gorson against the AZtna Accident & Liability Company 
and the Preferred Accident Insurance Company of New York, respectively. From 
judgments for defendants notwithstanding verdicts for plaintiff, plaintiff appeals. 
Affirmed. 


Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 

Harry Shapiro, of Philadelphia, for appellant. . 

Harry S. Ambler, Jr., and Alfred D. Wiler, both of Philadelphia, for appellee. 

Moscuzisker, C. J. Plaintiff, Harry M. Gorson, trading as Gorson’s Fur Shop, 
was engaged in the business of purchasing, making, selling, and repairing furs and 
fur garments of various descriptions. In two policies, taken out by him with de- 
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fendant companies, he insured his goods against loss by burglary; the first policy, 
in the amount of $5,000, being issued on November 9, 1920, by the Preferred Acci- 
dent Insurance Company of New York, and the second, for $2,500, on November 
17, 1920, by the ZZtna Accident & Liability Company. The latter policy was what 
is known as excess insurance, under which the insurer is not liable for any sum 
unless the claim against the first company exceeds $5,000. In other respects, the 
policies were substantially the same, and contained the terms and conditions usually 
found in insurance contracts of this character. 

The only provision in the policies which we need consider in the present appeals 
relates to the keeping, by the assured, of proper accounts, as a condition precedent 
to recovery; it being specially stipulated in the Preferred Company’s policy that 
“the company shall not be liable for loss or damage to merchandise * * * if the 
accounts of the assured are not so kept that the actual loss may be accurately de- 
termined therefrom by the company,” and in the A®tna policy to the same effect, 
that the company shall not be liable “if the books and accounts of the assured are 


not so kept that the company may accurately determine therefrom the actual amount 
of loss or damage.” 


Plaintiff had been in business approximately 7 weeks (having opened on Novem- 
ber 1, 1920), when burglars, early in the morning of December 20, 1920, entered his 
store and removed a quantity of merchandise whose value, as given in the proof of 
loss to the insurance companies, was $8,893.75. Claims for compensation were ac- 
cordingly made, and, on refusal by the companies to pay, plaintiff instituted the 
present actions, alleging in his statement of claim a loss of $8,945. 


Both cases were tried at the same time, and the companies set up substantially 
like defenses, contending that the assured had violated certain conditions under the 
respective policies, particularly the sections, hereinbefore noted, concerning the 
keeping of books and accounts. Verdicts were rendered for plaintiff in each case 
to the full amount of the policy; but, on motions of defendants, the court below 
granted them judgments n. o. v. 

While noting the fact that other defenses were raised, the court, in its opinion 
entering judgments for defendants, discusses only what it holds to be plaintiff’s failure 
to keep proper books and accounts; as required by the policies. In view of this 
failure, and on the authority of our opinion in Weinstein v. Globe Indemnity Co., 


277 Pa. 88, 121 A. 316, the court decided that plaintiff could not recover in law; 
hence these appeals. 


[1] We are not convinced there was error. Stipulations in burglary policies 
covering business establishments, that “books and accounts” shall be kept by the 
insured, so that, in case of theft, the exact loss can be ascertained, are, as we 
observed in the Weinstein Case, page 391 (121 A. 317), to be given “a reasonable 
interpretation.” While it is true no particular form of books is required, and such 
stipulations are substantially complied with when data can be produced which shows 
the real state of facts, yet there must be at least sufficient written evidence to enable 


a person of ordinary intelligence, familiar with accounts, “to determine with accuracy 
the amount of its liability.” 


[2] To a certain extent each case must be judged on its own circumstances, and 
no uniform rule, further than as above stated, can be laid down for determining the 
sufficiency of accounts in general; but in the present case plaintiff failed to produce, 
or show that he had systematically kept, any data from which his loss could be deter- 
mined. He had been in business only a short time, and, having regard to this cir- 
cumstance, as well as to the small size of the trade involved, his counsel contends it 
would be unreasonable to expect him to install an elaborate accounting system; but the 
fact is he made no pretense of keeping even the usual books of account. The only 
evidence of this character presented by him consisted of what he called an “inventory 
or stock book” (containing uniforming éntries, in his own handwriting, as explained 
in the next paragraph), a mess of bills for purchases of coats, skins, and furs, to- 
gether with cancelled checks, alleged to have been used for paying some of these bills. 
In addition, he exhibited his bank book, showing deposits of receipts from sales of 
merchandise. 

The inventory or stock book, which plaintiff said showed “practically everything,” 
listed the stock under three headings—“Fur Coats,” “Stoles or Chokers,” and “Skins” 
—with the supposed cost prices and those at which the articles were being held for 
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sale noted in separate columms. After certain items, under the headings “Coats” and 
“Stoles,” the word “Sold” had been written in lead pencil, but at what prices or to 
whom the articles had been sold, or what disposition was made of the proceeds, was 
not indicated or attempted to be shown. In point of fact, the indicated prices of all 
the articles in the book were, according to plaintiff’s own testimony, not the real 
prices, but fictitious entries purposely made in order that no one in the shop might 
“know exactly what [the articles] cost.” 

The importance of accuracy in this so-called stock book, when it comes to deter- 
mining plaintiff's actual loss, is obvious. On examining it, however, one cannot dis- 
cover by the entries therein from what source or at what prices the various articles 
were obtained; particularly is this true as regards the “Fur Coats,” and there is noth- 
ing to distinguish those which were purchased from those alleged to have been made. 
Plaintiff contended that certain bills, with checks in payment of them, identified the 
coats which had been manufactured by others, consequently the remainder were his 
own make; but, on comparing the book with the bills, we do not find such a relation 
established. Again, no evidence is presented which details the number of skins or the 
cost of labor employed in the manufacture of coats and stoles made by plaintiff; 
therefore, even if such articles were identified, it would be impossible to ascertain in 
what manner plaintiff calculated their cost price. True, plaintiff testified that, from 
his experience, he could estimate the number of skins used in each stolen garment, 
and that the labor costs would appear from certain checks. As to these suggestions, 
it is enough to say that the accuracy of the first method of proof would be open to 
considerable doubt, and it is not the kind of evidence contemplated by the policies; 
while the labor items appear to have been paid either by check or cash, and no records 
of the cash disbursements were kept. Before leaving the subject of the stock book, 
we may note that plaintiff, in making up the proof of loss, employed an expert ac- 
countant to prepare his claim, and all articles listed, as well as some unlisted, in this 
book, which were not shown as sold before, or were not on hand immediately after, 
the burglary, were treated as stolen. 

In considering the heading “Skins,” it cannot be determined from the bills of pur- 
chase and the checks, supposedly in payment of them, whether the total number 
of skins on hand prior to the burglary is correct; for the book entries, supplemented 
by the bills of purchase, do not indicate from what sources or at what prices all the 
skins were obtained. Furthermore, as plaintiff was unable to produce evidence to 
show how many skins, from time to time, had been used in the manufacture and repair 
of coats and stoles, there is no reasonably certain way of telling the total number of 
skins stolen. 

That the bank deposit book fails to represent the real facts concerning cash sales 
appears in plaintiff’s own testimony, which admits that all moneys so received were 
not deposited, some having been used to pay workmen’s wages. Other examples of 
the insufficiency of the evidence depended on might be mentioned, such as that to prove 
the claim for loss of silks the amount of which plaintiff himself testified, was only 
a guess and not calculated from any data he possessed in the way of accounts. After 
carefully considering the entire record, we think the court below rightly ruled that, 
since plaintiff had not kept or produced sufficient written evidence from which his 
alleged loss could be accurately determined, he had failed to fulfill the requirements 
of the policies, and could not recover. 

The judgment is affirmed. 


SCHULTZ v. FIDELITY & CASUALTY CO. OF NEW YORK. (No. 18443.) 
(St. Louis Court of Appeals. Missouri. July 7, 1925.) 
274 Southwestern Reporter 524. 

1. INSURANCE—CHARGE THAT DISAPPEARANCE OF EARRINGS WAS 
INSUFFICIENT EVIDENCE OF THEFT THROUGH BURGLARY HELD 
PREJUDICIAL ERROR. F : 

In action on residence theft policy for loss of earrings, in view of evidence that 
there was ‘something more than mere disappearance of them, it was prejudicial error 
to instruct that mere disappearance did not by itself constitute legally sufficient 
evidence that property had been stolen through burglary, larceny, or theft, and that, 
if earrings merely disappeared from premises covered by policy, it would not justify 
recovery for plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 669[10].) 











Misc. } 
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Appeal from St. Louis Circuit Court; Charles B. Davis, Judge. 
“Not to be officially published.” ‘ 
Action by Mrs. Samuel Schultz against the Fidelity & Casualty Company of 
New York. Judgment for defendant, and plaintiff appeals. Reversed and remanded. 
Joseph Boxerman, of St. Louis, for appellant. 
George A. Hodgman, of St. Louis, for respondent. 


Becker, J. This is an action founded on a residence theft policy, issued to 
plaintiff by the defendant company. It is conceded that under the terms of the 
policy defendant agreed to indemnify plaintiff in a sum not exceeding $2,000, on 
loss occasioned by burglary, larceny, or theft of precious stones and jewelry from 
her residence, committed by any domestic servant or other employee of the assured, 
or by any other person or persons excepting any person whose property is covered 
by said insurance policy, occurring during the period of 12 months beginning March 
27, 1921, and ending one year thereafter. 

The sole issue in the case was whether or not the disappearance and loss of 
certain jewels was occasioned by burglary, larceny, or theft. The case was tried 
to a jury, and a verdict resulted for defendant. The plaintiff appeals. 


There was testimony adduced on behalf of plaintiff tending to prove: That 
on December 3, 1921, at a time when the burglary policy was in force and effect, the 
plaintiff was living with her husband and two children in an apartment on the ground 
floor of 5588 Waterman avenue, St. Louis. That she was, and for 17 years prior 
thereto had been, the owner of a pair of diamond earrings of the value of $1,500 or 
more. That on the evening of said day, while preparing to attend a social function, 
she started to put on said earrings, but, noticing that the screw of one of the ear- 
rings was worn, and not deeming it safe to wear, she wrapped the earrings in a 
piece of tissue paper and placed them in a dresser drawer in her bedroom. After 
finishing dressing she went to the social function and returned with her husband 
late that night. On retiring she noticed that a window shade on the east window 
in her room was flapping, and on investigation found that the said window was low- 
ered all the way from the top. That she thereupon closed the window and retired 
for the night. Plaintiff remained in her apartment throughout the day following. 
In the evening of that day plaintiff had occasion to go to the dresser drawer in 
which she had placed the earrings the night before, and found that the contents 
thereof were disarranged. She looked for her earrings, but they were gone. Plain- 
tiff and her husband made an immediate thorough search of the apartment, but 
were unable to locate the earrings. The next morning she notified the police. Two 
detectives were sent in response to said notification, and they made a search of 
plaintiff’s apartment, but were unable to find the earrings. Up to the time of the 
trial, approximately two years afterwards, the earrings had never been found. 


As to who had access to plaintiff’s apartment, plaintiff testified that she had 
a maid servant in her employ at the time, but on the night in question the maid had 
left the apartment prior to the time that she (plaintiff) went out for the evening, 
and that on this occasion plaintiff left her two children, one a girl of 14, and the 
other a boy of 5, in the apartment; that on the day following, and up until the 
time plaintiff discovered the disappearance of her earrings, the maid did not enter 
the room in which the earrings were kept. The evidence further discloses that the 
window, the upper half of which plaintiff found lowered on the evening that she 
placed the earrings in her dresser drawer, had a defective lock. 

It is conceded that plaintiff made out a case for the jury, and that upon the 
evidence it was within the purview of the jury to infer that a burglary, larceny, or 
theft had been committed, so as to entitle plaintiff to recover under the policy in 
question. The jury, however, found that no burglary, larceny, or theft had been 
committed, and returned a verdict for defendant. 

It is in light of this situation that the plaintiff here complains of two instruc- 
tions given on behalf of the defendant. 

{1} Instruction numbered 9, given at the request of the defendant, in effect told 
the jury that the mere fact of the disappearance does not by itself constitute legally 
sufficient evidence that the property has been stolen through burglary, larceny, or 
theft, and that, if they believed and found from the greater weight of the evidence 
that the earrings of ‘plaintiff merely disappeared from the premises covered by 
the policy, such finding and belief on their part would not justify a recovery for 
plaintiff, and their verdict should be for the defendant. 
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Irrespective of whether or not said instruction is correct as an abstract propo- 
sition of law, the defendant under the record in this case would not be entitled thereto. 
It must be remembered that the defendant concedes that there was evidence of 
something more than the mere disappearance of the earrings. It stands uncon- 
tradicted that plaintiff found the east window of her bedroom open “all the way 
from the top,” when she came home on the night that she wrapped the earrings in 
tissue paper and put them away. Plaintiff lived on the first floor of an apartment 
building, and the said window was accessible from the ground. This appears, 
not only from plaintiff’s evidence, but also from the testimony of several detectives 
introduced on behalf of the defendant, that the window in question could be reached 
from the outside; that they had examined the ground beneath the window the day 
following the disappearance of the jewels to see if they could find any footprints, 
but, though it had rained a day or two before and the ground was soft, they had 
found none; further that they found no marks on the masonry such as might 
be left by one attempting to climb into the window. Concededly then the record 
before us is not one presenting merely the disappearance of property and nothing 
else. In our view plaintiff was therefore not entitled to said instruction. 

[2] The other instruction complained of, being numbered 10, tells the jury, 
not only that the law presumes that no crime had been committed until proved to 
their satisfaction by a preponderance of the evidence, but also instructs the jury 
that there is “no presumption under the law and the evidence that there has been 
a loss by burglary, larceny, or theft, even though the property in evidence has dis- 
appeared and has not been found.” 

Defendant admits that the use of the words “presumes” and “presumption” in 
the instruction are “an unhappy choice of words,” but argues that whatever errors 
appear in the instruction should not be held prejudicial so as to reverse the case, 
even though “there were plenty of facts and circumstances for the jury to pass 
on to determine whether the disappearance was due to burglary, larceny, or theft, 
which appellant may easily insist upon was a felony, or whether it was due to some 
other cause.” On what theory defendant included the direction in said instruction 
that “there is no presumption under the law and the evidence” that there has been 
a loss by burglary, larceny, or theft, even though the property in evidence has dis- 
appeared and has not been found, does not seem clear. 

It has been ruled that when all the facts and circumstances surrounding disap- 
pearance of personal property were fully made to appear, “presumptions” have 
no place in the case, and that a disputable presumption should not be mentioned 
in instructions to the jury where there is evidence tending to disprove it. Hay- 
craft v. Grisby, 88 Mo. App. 355. All the facts came in before the jury and the 
presumption herein sought to be relied on should have been omitted from the 
instruction. Its inclusion, particularly when coupled with the statement that there 
is no presumption under the law and the evidence that there has been a loss, etc., 
tended to confuse and mislead the jury. This is particularly so here where the 
record discloses that the instructions given in the case, omitting numbers 9 and 10, 
fully and fairly presented the issues in the case. Swoboda v. Nowak, 213 Mo. App. 
452, 255 S. W. 1079; Griffith v. Continental Casualty Co., 290 Mo. 455, 235 S. W. 
83: Brunswick v. Ins. Co., 278 Mo. 154, 213 S. W. 50, 7 A. L. R. 1213; Pretiss 
v. Illinois Life Ins. Co. (Mo. Sup.), 225 S. W. 695; State v. Swarens, 294 Mo. 
139, 241 S. W. 935; State v. Finkelstein, 269 Mo. 612, 191 S. W. 1002. 

We can come to but one conclusion—that it was not only error but prejudicial 
error to give defendant’s instructions numbered 9 and 10. 

The judgment should consequently be reversed, and the cause remanded. It is 
so ordered. 

Daues, P. J., and Nipper, J., concur. 


Life] Keeton v. Jefferson Standard Life Ins. Co. 
LIFE 


KEETON v. JEFFERSON STANDARD LIFE INS. CO. (Nos. 2328, 2329.) 
SAME v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES: 
(Circuit Court of Appeals, Fourth Circuit. April 14, 1925.) 

5 Federal Reporter (2d) 183. 

2. INSURANCE—REPRESENTATIONS AS TO PRIOR STATE OF HEALTH 
poony MATERIAL AND TO WARRANT CANCELLATION OF POLI- 

IE 

Representations as to prior state of health held material, and when knowingly 
false, and the insurance companies were misled thereby, to warrant cancellation of 
policies. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

3. INSURANCE—KNOWLEDGE OF INSURER’S AGENT NOT IMPUTED 

TO INSURER. 

Under Code Va. 1919, § 4220, insurance solicitor is not such a representative of 
company that knowledge imparted to him as to applicant’s prior health .would be 
imputed to company. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 


4. INSURANCE—POLICY OBTAINED BY FRAUD NOT SUSTAINED BE- 
og OF AGENT’S INFORMATION OR WRITING OF ANSWERS 
BY HIM. 

Policy obtained by fraudulent representations as to prior health could not be sus- 
tained because answers appearing on application were in fact written by defendant's 
agent rather than assured, or because of information possessed by him. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

Appeals from the District Court of the United States for the Eastern District 
of Virginia, at Richmond; D. Lawrence Groner, Judge. 

Two suits, one by the Jefferson Standard Life Insurance Company against Jessie 
P. Keeton, in her own right ; and the other by the Equitable Life Assurance Society 
of the United States against Jessie P. Keeton, as executrix of Joseph S. Keeton, 
deceased, From decrees for plaintiff in each suit, defendant appeals. Decrees affirmed. 

Frank T. Sutton, Jr., and M. J. Fulton, both of Richmond, Va. (John J. Wicker, 
Jr., and Fulton & Wicker, both of Richmond, Va., on the brief ), for appellant. 

Stuart G. Christian and Wyndham R. Meredith, both of Richmond, Va. (Brooks, 
Hines & Smith, of Greensboro, N. C., and Alexander & Green, of New York City, on 
the brief), for appellees. 

Before Woods, Waddill, and Rose, Circuit Judges. 

WappitL, Circuit Judge. These bills in equity were respectively filed by the 
appellee, the Jefferson Standard Life Insurance Company, hereinafter called the 
Jefferson Company, in the first-named cause, and by appellee, Equitable Life Assur- 
ance Society of the United States, hereinafter called the Equitable Society, in the last- 
named cause, to set aside, cancel, vacate, and annul four certain life policies issued 
by appellees, for $5,000 each, two being issued by each company, on the life of 
Joseph S. Keeton. 

The causes were heard together by consent, as the assured was the same in all 
the contracts, and the policies were issued about the same time; that is to say, by the 
Jefferson Company on the 29th of April, and by the Equitable’ Society on the 22d of 
May, 1921. The first-named policies were delivered June 21, 1921, and the last on the 
27th of June, 1921. The assured, Joseph S. Keeton, died on the 26th of August, 1921. 

Shortly after his death, the bills i in these causes were filed, appellees averring that 
after the death of the assured they learned of certain false statements and represen- 
tations made in the applications for the policies, which invalidated the same. Each 
company tendered the return of the premiums paid, and in the case of the Equitable 
Society, one of the policies payable to a beneficiary other than the assured’s wife, 
Jessie P. Keeton, was surrendered upon return of the premium, and is not involved 
in these suits, leaving the contest only on a single policy for $5,000 in the Equitable 
Society, and two for $5,000 each in the Jefferson Company. 

In his application for a policy in the Jefferson Company, the assured answered the 
following questions bearing on his health, and made certain stipulations, as follows: 
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“(a) Have you been disabled or received medical attention within the past five 
years? No.” 

sfc) Have you ever suffered from any ailment or disease of the heart, lung, 
etc.? No.” 

“E. Have you ever had rheumatism, gout, etc.? No.” 

“H. Have you consulted a physician for any ailment or disease not included in 
your above answers? No.” 

“(d) What physician or physicians, if any, not named in the above, have you 
consulted or been treated by within the last five years, and for what illness or ailment 
(if none so state)? None.” 

“I hereby agree for myself, and for any person who may have or claim any 
interest in any contract which may be issued on this application, that: 

“First, every statement and representation hereinabove contained is material and 
true.” 

Which was signed by J. S. Keeton. 

“This policy and the application therefor (parts 1 and 2), copies of which are 
attached hereto, constitute the entire contract, and no statement shall avoid any pay- 
ment under this policy, or be used in defense of any claim hereunder unless it is con- 
tained in one of these instruments.” 

“No agent or other person except the president, vice-president, the secretary or 
an assistant secretary of the company has power on behalf of the company to make, 
modify or discharge this, or any contract of insurance, to extend the time for paying 
a premium, to waive any ‘lapse or forfeiture of any of the company’s rights or require- 
ments, or to bind the company by making any promise respecting any benefits here- 
under, or by accepting any representation or information not contained in the written 
application for this policy.” 

In his applications for policies in the Equitable, the assured answered the follow- 
ing questions bearing on his health, and made certain representations as follows: 

“6. State every physician or practitioner whom you have consulted or who have 
treated you during the past five years. None.” 

“C. Have you ever been treated for any disease or disturbance of the heart or 
blood vessels? No.” 

8. Have you ever had gout, rheumatism, tuberculosis, or syphilis? No.” 

a ae Have you ever had any other illness or injury not mentioned above? 
0. 

The application to the Equitable contained the following stipulation: 

“All of the foregoing answers and all those made to the society’s medical examiner 
which are contained in part 2 hereof are true and are offered to the society as an 
inducement to issue the policy for which application is hereby ' made.” 

At the end of the application is the following: 

“T agree that the foregoing answers shall be part of my application which shall 
consist of parts one and two taken together, and that the foregoing answers shall also 
become part of any policy contract which may be issued on the strength thereof. 

“Dated at Richmond, Virginia, on the 21st day of May, 1921. 


“(Signed] J. S. Keeton. 
“Witness: P. W. Howle, M. D.” 


Keeton’s policy with the Equitable Society also contained the following: 

“The Contract. This policy and the application therefor, a copy of which is in- 
dorsed hereon, or attached hereto, constitute the entire contract between the parties. 
All statements made by the insured shall, in the absence of fraud, be deemed repre- 
sentations and not warranties, etc.” 

Complainant in each of the causes charged that the assured procured the issuance 
of policies by making false statements, and concealing facts respecting material mat- 
ters bearing upon his health, and medical treatment previously received by him, par- 
ticularly that he had not theretofore been treated for rhéumatism and heart trouble, 
and had never had or suffered from either of said ailments, and had had no occasion 
for five years preceding the dates of applications for the policies to have medical 
attention from any physician; all of which answers the bills charged were knowingly 
false and fraudulent, and affected matters of vital importance looking to the issuance 
of policies, and but for the making of which the policiés would not have been issued. 

Appellant, defendant in the District Court, answered denying generally all accu- 
sations of fraud in connection with the procuring of the insurance, and insisted that 
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the deceased was insurable, and had not theretofore within five years preceding the 
dates of the policies, suffered from rheumatism or other diseases that would have 
affected, his insurability; nor had he been practiced upon within the period specified 
for any such ailments by a physician or physicians; and that the malady from which 
he died was one of short duration, the first symptoms of which appeared in the month 
of June, 1921. 

Appellant further insisted that appellees were fully advised of the ailments with 

which the assured was afflicted, and that its agents and representatives knew thereof, 
and in the light of such knowledge made full investigation as to the health of the 
assured; and further averred that the answers to questions propounded to the assured 
were not in fact his answers, but those of insurers’ representatives, who took down 
the same. 
’ Issues were joined upon the pleadings, and the two causes heard together and sub- 
mitted to the district judge. The testimony was all taken in open court under the new 
equity rules, and the District Court passed its decrees on the 17th of April, 1924, hold- 
ing that said policies should be declared null and void and canceled, because procured 
by the assured’s making false statements respecting material matters leading to their 
issue, which the testimony clearly established. From the decrees thus entered, these 
appeals were taken. 

The merits of the cases, on appeal, turn so largely in our judgment upon what is 
the correct determination of the facts properly controlling, that we are relieved from 
much of the difficulty that might otherwise arise in passing upon the questions in- 
volved, by reason of the findings of fact of the learned district judge, who saw and 
heard the witnesses testify, and was thereby better enabled to give to their testimony 
the weight that properly belonged to the same. The following are excerpts from the 
opinion and finding of the district judge: 

“The points of law, as I see them, are not really in serious doubt. I think the 
proper determination of the case depends upon a fair application of well-recognized 
principles of law to the facts. * * * 

“The case, I think, presents only two questions: The question of whether or not 
the statements which are the basis of the suit, which were made in the answers in the 
examination of the applicant for the insurance, were untrue, and, to that extent, false 
statements ; and if they were, whether they were material and affected the making of 
the contract and the meeting of the minds of the parties. * * * 

“It goes without saying that the very basis of the contract is the condition of the 
man’s health. No insurance company could last, no insurance company could exist, 
unless there was a careful medical examination of the applicants for insurance. The 
rules which experience has taught are observed in the writing of the insurance, in the 
making of the contract. The undisputed evidence in this case is that the insured when 
he was examined by both doctors and asked the question whether or not he had con- 
sulted * * * a physician in the past five years, answered no. And when he was 
asked the other question whether or not he had suffered * * * certain designated 
diseases, including heart disease, syphilis, and rheumatism, he again replied no. The 
fact develops, by equally undisputed evidence, that he had consulted physicians, and 
not one physician, but, as stated time and time again in the argument, six physicians 
within a period of two years, prior to the time the application was made.” 

‘The district judge reviewed the testimony of the physicians at considerable length, 
bearing upon the character and extent of the assured’s illness and treatment therefor, 
which showed, among other things, that for a period of six weeks in the summer of 
1919, he was dangerously ill, under the constant treatment of a physician for rheu- 
matism, his temperature running from 103 to 104, and that from a year to a year 
and a half prior to making the applications for insurance, other doctors were invar- 
iably called in, in the absence of his regular physician, with a view of affording 
temporary relief; and considering the character of the symptoms, and whether the 
assured was suffering from rheumatic symptoms or not, the judge concluded: 

“Whether they were real symptoms, or whether they were superficial symptoms, 
subjective or objective, I don’t think it is material one way or the other, but from June 
in 1919 until possibly January in 1920, or within a year and two or three months of 
the time of this application, this insured had been constantly, or almost coristantly, 
under the care of physicians, and, when he came to be examined by the examiner of 
the insurance company he concealed these facts entirely from both of those examiners, 
when he answered that question: ‘Have you consulted or been advised by a physician 














752 The Insurance Law Journal, Vol. 65 [Nov., 1925 





within five years? No.’ Now, of course, the purpose and the only purpose subserved 
by the question and the answer was to furnish the insurance company with the in- 
formation by which, through interrogation of the doctors who had been consulted 
by the applicant, they might determine the extent and character, duration and insura- 
bility or curability or what not of the man’s illness. And, in this case, if there had 
been no more than that, that is to say the matter had rested at that point, it follows, 
it seems to me irresistibly that the company would have been deprived by reason of 
an incorrect and therefore an untrue statement of facts that could not have escaped 
the memory of the applicant, thereby deprived, I say, of a very material part of the 
information necessary to enable them to determine whether or not they shall make 
the contract with him.” 


[1] These findings bind us in the action we should take, unless we are convinced, 
either that the judge’s reasoning was not sound as to the law, or that the facts as 
found by him are clearly not supported by the testimony. As to many of the facts of 
importance, and as found by the district judge, there seems to be no real dispute, 
while as to others there is sharp conflict in the evidence, which, however, was solved in 
favor of appellees by a judge who had opportunity to determine the truthfulness of 
the statements of the several witnesses, heard them testify, and observed their de- 
meanor, intelligence, and candor ‘while upon the stand. We should be slow to depart 
from the well-recognized rule of following the findings of the trial court in the cir- 
cumstances, and which is supported by the almost unanimous decisions of the federal 
courts. Adamson v. Gilliland, 242 U. S. 350, 37 S. Ct. 169, 61 L. Ed. 356; Mason v. 
United States, 260 U. S. 546, 556, 43 S. Ct. 200, 67 L. Ed. 396; Espenschied v. Baum, 
115 F. 793, 53 C. C. A. 368; American, etc., v. Moorehead, 226 F. 202, 141 C. C. A. 
129; Westerman v. Dispatch, etc., Co., 233 F. 609, 147 C. C. A. 417; United States 
Grass Creek O. & G. Co., 236 F. 481, 484, 149 C. C. A. 533; Stratton v. Buller 
(C. C. A.) 268 F. 825; McGovern v. McClintic-Marshall Co. (C. C. A.) 269 F. 916. 


So far from not adhering to the usual rule in this case, it seems to us that the 
District Court was clearly right in what it did, and there was no other conclusion that 
could fairly have been reached, having regard to the testimony in the case and the 
law properly applicable thereto. 


[2] These were applications for the issuance of policies of insurance on the life 
of James S. Keeton. The policies contained a one-year noncontestable clause. Of 
course, before issuance of such policies, the condition of the health of the applicant 
was of prime importance, and where the policies became incontestable after a year, 
it was doubly so. Every consideration of right and justice would indicate that in 
such circumstances the utmost care should be observed in entering into a contract of 
insurance, and that only persons supposed to be in good health would be acceptable 
as risks. The applicant’s history in respect to his health and medical treatment were 
most material, as bearing upon whether the insurance risk would be assumed; and 
at least the applicant should make full and frank explanation and answers to all 
inquiries throwing light upon his present and past state of health. Nothing could well 
be more important than the fact of previous sickness and past medical treatment, as 
to which the applicant was best able to furnish correct information; and anything that 
tended to mislead, or indicated a purpose to conceal the real truth would serve to 
invalidate a policy if procured by such misleading and fraudulent conduct. In this 
case, the answers were of a character that the applicant could not have been mis- 
taken about. They related directly to the state of his health regarding serious illness, 
and whether he had been treated at all by any physicians during the period of five 
years previously to these inquiries, and he made positive and emphatic replies deny- 
ing the existence of any sickness, or that he had received any medical treatment ; 
all of which answers, being material and of vital importance to the transactions 
thus consummated, were entirely false, and deceived and misled the insurance com- 
panies into making the contracts of insurance now sought to be annulled. Authorities 
to sustain these views might be cited almost without number, but only a few will 
be given. Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 622, 36 S. Ct. 676, 
60 L. Ed. 1202; Hubbard v. Mutual Reserve Fund L. Ass’n, 100 F. 719, 726, 727, 
40 C. C. A. 665; Talley v. Metrop. L. Ins. Co., 111 Va. 778, 69 S. E. 936; Mutual L. 
Ins. Co. v. Mullan, 107 Md. 457, 69 A 385; Bryant v Metropolitan L. Ins. Co., 147 N. 
C. 181, 60 S. E. 983; Schas v. Equitable L. Assur. Soc., 166 N. C. 55, 81 S. E. 1014; 
Caruthers v. Kansas Mut. L. Ins. Co. (C. C.) 108 F. 487, 491; Rigby v. Metropolitan 
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L. Ins. Co., 240 Pa. 332, 87 A. 428; 4 Joyce on Insurance (2d Ed.) p. 3528; 25 
Cyc. 816. 

[3, 4] We have given much consideration to appellant’s position that the answers, 
made by the assured to the several questions relied on to annul the policies, were writ- 
ten by representatives of the company, and not the assured, and that the latter should 
not be bound thereby; that the companies had knowledge as to the health of the 
assured, information in that respect given to their agents being imputed to them. 

We have examined carefully the Virginia statutes, Code, § 4220, relied on in sup- 
port of the proper interpretation to be placed upon contracts of insurance, as we have 
the many authorities, state and federal, cited by appellant. In the view we take, the 
authorities do not call for a conclusion different from the one we have arrived at, 
under the particular farts and circumstances of this case. There is nothing in the 
testimony to warrant the suggestion that answers, made by the assured to questions 
propounded to him by the medical examiners, were written other than as actually 
made by the applicant; and it is quite clear that within the provisions of the policy, 
the insurance solicitor or canvasser securing the same was without authority to issue 
policies or to make valid contracts for and binding on the company, and was not 
such a representative of the company as that knowledge imparted to him would be 
imputed to the company. 

These positions respecting answers to questions made by the agent of the com- 
pany, instead of the assured, and the imputation of knowledge on the part of the com- 
pany because of information to its representative, are each predicated upon the trans- 
action having been entered into in good faith, and that the same is otherwise free 
from the taint of fraud and imposition on the part of the assured; and when it once 
appears that such fraudulent conditions exist respecting material matters entering 
into the making of the contract, they become immaterial, and a contract so secured 
must fall. Mutual L. Ins. Co. v. Hilton-Green, 241 U. S. 613, 622, 36 S. Ct. 676, 60 
L. Ed. 1202, supra; New York Life Ins. Co. v. Fletcher, 117 U. S. 519, 529, 533, 534, 
6 S. Ct. 837, 29 L. Ed. 934; United States L. Ins. Co. v. Smith, 92 F. 503, 34 C. C. A. 
506; Caruthers v. Kansas Mutual L. Ins. Co. (C. C.) 108 F. 487, 492, 494, supra; 
North American F. Ins. Co. v. Thropp, 22 Mich. 146, 168, 7 Am. Rep. 638; Gallant 
v. Metropolitan Life Ins. Co., 167 Mass. 77, 44 N. E. 1073; Roe v. National Life Ins. 
Co., 137 Iowa, 696, 115 N. W. 500, 17 L. R. A. (N. S.) 1144; Sanders v. Cooper, 115 
N. Y. 279, 22 N. E. 212, 5 L. R. A. 638, 12 Am. St. Rep. 801; Lorie v. Connecticut 
Mutual L. Ins. Co., 15 Fed. Cas. 891. 

We are forced to the conclusion that the assured, in making the answers he did, in 
respect to his health and medical treatment he had received, fraudulently made false 
representations in regard to material matters, and concealed and withheld the real 
facts, which, if known, would have resulted in the applications being refused and the 
contracts of insurance not entered into. ; 

[5] Appellant insists in the seventh assignment of error that the court erred in 
allowing the witness Dr. Alfred Billings, assistant medical director for the Equitable 
Society, to testify as to whether the company would have issued the policy had the 
true facts in respect to the transaction been known. The ruling of the court com- 
plained of does not seem to us material, in the light of the conclusion we have 
reached. : 


The decrees of the District Court entered separately in the two cases will be 
affirmed, with costs. 


Affirmed. 


AMERICAN TRUST CO. v. AMERICAN CENT. LIFE INS. CO. (No. 1430.) 
(District Court, D. Tennessee, at Nashville. July 15, 1922.) 
5 Federal Reporter (2d) 69. 


1. INSURANCE—AMBIGUOUS PROVISION RESOLVED MOST STRONG- 
LY AGAINST INSURER. 
Ambiguous provision in insurance policy, so framed as to leave room for two 
constructions, is to be resolved most strongly against. insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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2. INSURANCE—LIFE POLICY, CONTAINING DOUBLE INDEMNITY 
BENEFIT IN CASE OF ACCIDENTAL DEATH, HELD TO COVER 
ACCIDENTAL DEATH WITHIN ONE YEAR OF POLICY DATE; 
“PREMIUM-PAYING PERIOD.” 


Life policy, containing disability benefit provision waiving payment of premium 
during disability of insured and containing double indemnity benefit clause which pro- 
vided, in case of accidental death, payment of double face amount of policy on proof 
that death of insured occurred “during the premium-paying period and not less than 
one year from the date thereof,” held ta cover accidental death within one year of 
date of policy; the words “premium-paying period” relating to period in which insured 
was not relieved from payment of premiums under preceding disability benefit 
provision. 

(For other cases, see Insurance, Dec. Dig. § 529.) 


At Law. Action by the American Trust Company, guardian of Mossie Mosely, 
against the American Central Life Insurance Company. On demurrer to amended 
declaration. Demurrer overruled. 

Judgment affirmed 5 F. (2d) 71. 

Reynolds & Peebles, of Nashville, Tenn., for American Trust Co. 

McCarley & Stephenson, and H. A. Luck, all of Nashville, Tenn, for American 
Central Life Ins. Co. 

Sanrorp, District Judge. The demurrer, as amended, is specifically limited to so 
much of the declaration, as amended, as seeks recovery of the additional $5,000.00 of 
accident insurance under the “Double Indemnity Benefit” provision of the rider. 


The general policy, dated May 6, 1921, is for the sum of $5,000.00, regardless of 
the cause of death, except in case of self-destruction within two years. The insured 
was then 47 years ‘of age. 


It specifically recites, on page 3, that: “The consideration for this policy shall be 
the application therefor and a premium of Two Hundred and Seven and 30/100 Dol- 
lars for the period terminating May sixth, 1922, and a premium of like amount pay- 
able on said date and annually thereafter during the continuance of this policy.” 


The attached rider, printed on one sheet and evidently intended to be attached as 
an entirety, contains two provisions ; the first entitled “Total and Permanent Dis- 
ability Benefit”; and the second, “Double Indemnity Benefit.” 


The Disability Benefit provision is, in substance, that if, while no premium is in 
default, the insured, before attaining sixty years, becomes so disabled as to be pre- 
vented from working or following any gainful occupation, the Company will waive 
the payment of each premium thereafter becoming payable under the terms of the 
policy and will pay the insured, after six months, a monthly income of $50.00, during 
the continuance of such disability or until the face of the policy becomes payable. 
It is further recited that the premium for this disability benefit, $14.10, is included in 
the premium of $207.30, stated on page 3 of the policy, and that it shall cease when 
the insured becomes sixty years of age, the amount of the premium to be reduced in 
like amount. 

The Double Indemnity Benefit provision, which, as stated is printed on the same 
rider as the Disability Benefit provision and immediately after it, states in the first 
paragraph that, “The Company will pay double the face amount of this policy to the 
beneficiary, upon proof that the death of the insured occurred during the premium 
paying period and not less than one year from the date thereof, and before attaining 
age sixty-five,” in consequence of bodily injury effected accidentally; “provided that 
no premium is due or unpaid or has been waived under any disability provision and 
that this policy is then in full force.” It is further recited that the premium for this 
double indemnity benefit, $10.80, is included in the premium of $207.30 stated at p. 3 
of the policy, and that it shall cease when the insured becomes sixty-five years of 

age, all subsequent premiums to be reduced by such amount. 
It is alleged in the declaration and admitted by the demurrer, that the insured 
paid the entire premium of $207.30, including the double indemnity premium of $10.80 
upon the issuance of the policy. 

The defendant’s theory is that the phrase “and not less than one year from the 
date thereof” in the Double Indemnity Benefit provision means “not less than one year 
from the date of the policy,” and that hence, as the accidental death of the insured 
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occurred less than one year after such date, there is no liability for the additional 
$5,000.00 of accident insurance. 

[1] It is well settled, however, that an ambiguous provision in an insurance pol- 
icy, so framed as to leave room for two constructions, is to be resolved most strongly 
against the insurer. Liverpool Ins. Co. v. Kearney, 180 U. S. 132, 136, 21 S. Ct. 326, 
45 L. Ed. 460; Railway Association v. Moseley (6th Cire.) 211 F. 1, 5, 127 C. C. A. 
427; and many other cases. 

The construction of the clause “not less than one year from the date thereof” 
upon which the defendant relies is, however,.open to grave doubt. 

1. It treats the word “thereof” as equivalent to “hereof” and as referring to the 
previous words “this policy,” to which it does not grammatically relate, and from 
which it is separated by the phrase as to the “premium-paying period,” to which it 
does grammatically relate. 

2. It attaches no meaning whatever to the preceding phrase in reference to the 
premium-paying period, to which the word “thereof” grammatically relates; and which 
on the defendant’s theory is entirely superfluous. If the defendant’s construction be 
that which was in fact intended obviously the clause would have been naturally and 
simply written: “Accompanied by due proof that the death of the Insured occurred 
not less than one year from the date hereof” (or, of this policy) and before attaining 
age sixty-five; there being no necessity, if this was what was intended, in any ref- 
erence to the premium-paying period. 

3. And it is in direct conflict with the explicit statement in the policy itself, 
specifically referred to in the rider, that the $10.80 of double indemnity premium is 
part of the $207.30 paid as the premium “for the period terminating May 6, 1922,” 
that is, for the entire first year after the issuance of the policy. Manifestly as the 
accident premium was paid, as is this recited, for the entire first year, liability there- 
for is not to be denied unless plainly required by the clear construction of the lan- 
guage used. 

(2] On the other hand the clause may, it seems, be reasonably construed by re- 
ferring the phrase “and not less than one year from the date thereof” to the phrase 
“during the premium-paying period,” which it immediately succeeds—being, in fact, a 
part of the same general connected phrase—and treating the word “thereof” as re- 
ferring to “the premium-paying period” to which undoubtedly it grammatically 
relates. The words “premium-paying period,” while not otherwise used or specific- 
ally defined, obviously relate, in my opinion, to the period in which the insured was 
not relieved from the payment of premiums under the preceding Disability Benefit 
provision, being part of the same rider, and obviously printed for use in connection 
with the Double Indemnity Benefit provision. Under the Disability Benefit provision, 
the insured was relieved from the paying of premiums upon incurring a disability, as 
theren defined, and so long as such disability continued. The period in which there 
was no such disability would therefore be the “premium-paying period”; while that 
in which a disability existed and continued would not be a “premium-paying period.” 

So construed, the Double Indemnity Benefit would not apply if accidental death 
occurs during a period of the insured’s disability which would not be a “premium- 
paying period”; in which there would probably be an increased likelihood of accident, 
and in which the insured would not only not pay the double indemnity premium, but 
would also receive a monthly income from the Company. And further, if the phrase 
“not less than one year from the date thereof,” relates to the premium-paying period, 
then it would also seem to have been intended in case a disability once incurred there- 
after terminated, and the premium-paying period was thereby reinstated, the Double 
Indemnity Benefit would still not apply if accidental death occurred within one year 
after the resumption of the premium-paying period, while there would still probably 
be an increased likelihood of accident. 

So far as the case of an accidental death occurring during a period of disability, 
that is, a nonpaying-premium period, is concerned, this construction of the clause 
seems to me quite clear, and the most reasonable construction that can be given, 
consistent with the language gf the provision. This construction is, I think, empha- 
sized by the specific language of the proviso in reference to the non-waiver of any 
premium under a disability provision; this proviso being, as I view it, inserted by way 
of precaution to guard against any other construction of the clause and not as an 
exception therefrom, just as out of like precaution it was inserted in the same proviso 
that this provision should only attach if the accidental death occurred when the policy 
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was in full force. So far as this construction of the clause relates to the period of 
one year after the termination of a disability, it is not so clear, but in this respect, 
I think it is just as clear and reasonable a construction as that which would limit the 
effective date of the Double Indemnity to one year after the date of the policy, is 
more consistent with the grammatical construction of the clause and less obviously in 
conflict with its other provisions. But to say the least, I think the clause in question 
is ambiguous, and certainly gives room to more than one construction. It is accord- 
ingly, under the well settled rule of construction above cited, to be construed most 
strongly against the insurer and as not depriving the beneficiary of the right to the 
double indemnity because the death of the insured occurred less than one year from 
the date of the policy. 

An order will accordingly be entered overruling the demurrer. 





AMERICAN CENT. LIFE INS. CO. v. AMERICAN TRUST CO. 
(Circuit Court of Appeals, Sixth Circuit. April 6, 1925.) 
5 Federal Reporter (2d) 71. 
2. INSURANCE—AMBIGUOUS WORDS IN INSURANCE POLICY CON- 
STRUED MOST STRONGLY AGAINST INSURER. 
Ambiguous words used by insurer in policy prepared by its attorneys, officers, 
or agents must be construed most strongly against it. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—EACH WORD OF POLICY PRESUMED TO HAVE PUR- 
POSE. 


(No. 4224.) 


Each word of an insurance policy must be presumed to have a purpose and be 
given effect. 


(For othér cases, see Insurance, Dec. Dig. § 146[2].) 


4. INSURANCE—LIFE POLICY, CONTAINING DOUBLE INDEMNITY 
BENEFIT IN CASE OF ACCIDENTAL DEATH, HELD TO COVER 
ACCIDENTAL DEATH WITHIN ONE YEAR OF POLICY DATE; 
“PREMIUM-PAYING PERIOD.” 

Life policy, containing disability benefit provision waiving payment of premium 
during disability of insured and containing double ndemnity benefit clause whch pro- 
vided, in case of accidental death, payment of double face amount of policy on proof 
that death of insured occurred “during the premium-paying period and not less than 
one year from the date thereof,” held to cover accidental death within one year of 
date of policy; the words “premium-paying period” relating to period in which in- 
sured was not relieved from payment of premiums under preceding disability benefit 
provision. 

(For other cases, see Insurance, Dec. Dig. § 529.) 


In Error to the District Court of the United States for the Middle District of 
Tennessee; John J. Gore, Judge. 

Separate actions on insurance policies by the American Trust Company, as guard- 
ian, against the American Central Life Insurance Company, consolidated for trial. 
Judgment for ‘plaintiff (5 F.[2d] 69), and defendant brings error. Affirmed. 

Thomas J. Tyne, of Nashville, Tenn. (Tyne, Peebles & Tyne, of Nashville, Tenn., 
and Cox, Welliver & Walsh, of Indianapolis, Ind., on the brief), for plaintiff, in 
error. 

T. T. McCarley, of Nashville, Tenn. (Harry A. Luck and J. G. Stephenson, both 
of Nashville, Tenn., on the brief), for defendant in error. 

Before Donahue, Moorman, and Knappen, Circuit Judges. 

Kwnapren, Circuit Judge. Plaintiff in error (hereinafter called defendant or the 
insurer) issued three separate policies of insurance of $5,000 each upon the life of 
Edward D. Moseley, payable at his death. Two of the policies were dated May 6, the 
third May 27, 1921. Each policy named as beneficiary a different child of the insured. 
The policies were identical except as to the beneficiary, and, as thus far stated, were 
ordinary life insurance policies regardless of the cause of death, except as to suicide 
within two years. To each policy, however, was attached a so-called “total and per- 
manent disability benefit” rider, which, in consideration of an anuual premium of 
$14.10, included in the annual premium of $207.30, stated in the policy, provided in 
substance that if, while no premium is in default, the insured, before attaining 60 years, 
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becomes so disabled as to be prevented (and presumably permanently) from work 
for compensation or following any gainful occupation, and continues so disabled for 
at least 60 days, the insurer will waive the payment of each premium thereafter 
becoming payable under the terms of the contract, and will pay the insured after six 
months a monthly income of $50 during the continuance of such disability or until 
the face of the policy becomes payable. The disability benefit premium 
($14.10) was to cease when the insured became 60 years of age, the total premium to 
be thereupon reduced by that amount. The “disability benefit” rider was immediately 
followed by a So-called “double indemnity benefit” rider (printed as part of the sheet 
which contained the “disability benefit” provision), declaring that “the company will 
pay double the face amount of this policy to the beneficiary named therein upon its 
surrender accompanied by due proof that the death of the insured occurred during the 
premium-paying period and not less than one year from the date thereof, and before 
attaining age 65, in direct consequence of bodily injury effected solely through exter- 
nal, violent and accidental means, and that such death occurred within 30 days after 
such injuries was sustained; provided that no premium is due and unpaid or has 
been waived under any disability provision and that this policy is then in full force.” 
The “double indemnity” premium ($10.80) was also included in the total premium of 
$207.30, and was to cease when the insured became 65 years of age; the total premium 
thereafter to be reduced by that amount. The insured died December 3, 1921, before 
attaining the age of 65, in direct consequence of bodily injuries effected solely through 
external, violent, and accidental means, and within 90 days after the injuries were 
received and while the policy was in full force and effect, and while no premiums 
were due and unpaid. No premium had been waived under the disability provision. 

[1] Defendant admitted liability for the face amount of each policy ($5,000), but 
denied double liability upon the ground that the death occurred within one year from 
the date of the policy. Separate suits upon the respective policies were consolidated 
for trial, and judgment rendered for double liability. The controversy relates solely 
to the construction of the limitation clause “during the premium-paying period and 
not less than one year from the date thereof”; that is to say, whether this clause 
means, as defendant contends, within one year from the date of the policy, or whether, 
as the District Court concluded (trial by jury was waived), the words “premium- 
paying period” meant the period in which the insured was not relieved from the pay- 
ment of premiums under the preceding “disability benefit” provision.’ 

We think the District Court rightly construed the double indemnity contract, and 
we are content to base this conclusion substantially upon the course of reasoning 
adopted by then District Judge Sanford in his memorandum opinion overruling the 
demurrer to the declaration. 4 F.(2d) ——. 

[2] It seems very clear that the rider in question does not unambiguously exclude 
the beneficiary’s right to double indemnity from cases where death shall occur within 
less than one year from the date of the policy. On the contrary, the words “not less 
than one year from the date thereof” grammatically relate to the immediately preced- 
ing “premium-paying period,” and not to the word “policy,” which occurred more than 
thirty words before. To say the least, we think a reading of the entire paragraph 
would not suggest to the unskilled policyholder that the double indemnity for which 
he was in terms paying a special premium, in addition to what would otherwise 
be the policy premium, had no application during the year for which such payment 
was being made;* and we think the natural impression to the contrary is not dis- 
turbed by the fact that separated by at least 25 words from “thereof” the word 
“therein” (following “named’”) and “its” (preceding “surrender”) related to “policy” 
and not to “premium-paying period,” which had not up to that time occurred in the 
double indemnity rider. Had it been the intention to exclude double liability during 


1 All italics in this opinion ours. 

2 The three beneficiaries were represented by the same guardian. By order of the District 
Court, made upon stipulation of counsel, the three cases are considered as one for the purpose of 
review, and as requiring but one bill of exceptions, one record, one writ of error, etc. We think 
it our duty to exercise jurisdiction to review the judgments. Brown v. Spofford, 95 U. S. 474, 
485, 24 L. Ed. 508; Louisville Co. v. Summers (C. C. A. 6), 125 F. 719, 720, 60 C. C. A. 487; 

Tosh y. Coal Co. (C. C. A. 6), 252. F. 44, 46, 164 C. C. A. 156, 15 A. L, R. 376. 

® This fact is here cited only as affecting the natural construction of the rider, and wholly apart 
from the question of the legal effect of such payment later referred to. As Judge Sanford said: 
“Manifestly as,the accident premium was paid, as is thus recited, for the entire first year. liability 
therefor, is not to be denied unless plainly required by the clear construction of the language used.” 
See Insurance Co. v. Drach, 101 Pa. 278, 283. 
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the first year of the policy’s existence, we think the insurer would naturally have said 
“not less than one year from the date hereof” or “from the date of this policy.” At 
this point, it is enough to say that the intention to limit double indemmity to cases of 
death in a subsequent year was not unambiguously expressed. That being so, the rule 
is fundamenta! that the words used by the insurer, in a policy prepared by its attor- 
neys, officers, or agents, must be construed most strongly against it. Liverpool Ins. 
Co. v. Kearney, 180 U. S. 132, 136, 21 S. Ct. 326, 45 L. Ed. 460. We are not im- 
pressed by defendant’s contention (in effect) that even if the word “thereof” relates 
to “premium-paying period,” a construction that the double indemnity does not apply 
during the first policy year is sustained by the testimony regarding insurarice ter- 
minology, which, as rightly construed, we think means only that the “premium-paying 
period” begins with the inception of the insurance contract.* Indeed, except as spe- 
cifically provided by the disability rider, death, in order to create liability, must 
occur during the premium-paying period. But it does not follow that the “premiwm- 
paying period’ is synonymous with “date of policy,’ which would be the required 
meaning if the contention of defendant we are now considering is to be accepted; 
and it is equally clear that “premium-paying period” is not synonymous with “begin- 
ning of premium-paying period.” 

[3] Again, it is a well-settled rule of construction that effect must be given to 
each word, and that each word must be presumed to have a purpose.. Yet, if defend- 
ant is right in its construction of the contract, the words “during the premium-paying 
period” are entirely superfluous; for if those words were omitted, and defendant’s 
construction of the time limitation is correct, recovery of double indemnity would be 
denied if premiums were not seasonably paid—this by virtue of the concluding clause 
“provided that no premium is due and unpaid or has been waived under any disability 
provision and that this policy is then in full force.” 

[4] But even more important than this, were it not-for the words “during the 
premium-paying period,” contained in the double indemnity rider, and the construc- 
tion placed thereon by the District Court, the literal language of the proviso just 
quoted would forbid double indemnity in any case where a premium had been waived 
under the disability benefit rider, which, as already stated, immediately preceded the 
double indemnity rider—even though payment of premiums had been resumed as pro- 
vided by the first mentioned rider. 

It thus seems clear that the words “premium-paying period” had an important 
meaning, wholly apart from date or life of the policy; and we are constrained to 
agree with the District Court that the words “and not less than one year from date 
thereof” were intended to refer (as on their face they grammatically would refer) 
to the immediately preceding phrase “during the premium-paying period”; and that 
this latter expression should be considered in connection with the accompanying double 
disability provision, which expressly provides for waiver of premium payments dur- 
ing total disability and for cessation of such waiver when the assured becomes able to 
“perform any work for compensation or profit, or to follow any gainful occupation” ; 
and thus by necessary implication for a return to premium paying. We print in 
the margin an excerpt from Judge Sanford’s pertinent statement of the results of the 
construction adoped by him.° ; 

Plaintiff invokes the principle that where a contract of insurance is issued for a 
premium charged for a definite time, liability for indemnity will attach, notwithstand- 
ing the policy contains a provision that the insurer will not be liable for death 
occurring during such period (Summers v. Fidelity Association, 84 Mo. App. 605, 


610), and cites the fact that in the instant case the double liability premium for the 
first year was paid. 








*The premiums were ye May 27, 1921. : 

5 Under the ae nefit provision, the insured was relieved from the paying of premiums 
upon incurring a disability, as therein defined, and so long as such disability continued. The 
period in which there was no such disability was therefore the ‘premium-paying period’; while 
that on which a disability existed and continued would not be a ‘permium-paying period.’ So 
construed, the double indemnity benefit would not apply if accidental death occurs during a period of 
the insured’s disability, which would not be a ‘premium-paying period’; in which there would probably 
be an increased likelihood of accident, and in which the insured would not only pay the double 
indemnity premium, but would also receive a monthly income from the Company. And further, 
if the phrase ‘not less than one year from the date thereof’ relates ta the premium-paying period, 
then it would also seem to have been intended that in case a disability once incurred thereafter, 
terminated, and the premium-paying period was thereby reinstated, the double intlemnity benefit 
would still not apply if accidental death occurred within one year after the resumption of the 
premium-paying period, while there would still probably be an increased liklihocd of accident.” 
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As against this contention, defendant invokes New York Life Insurance Co. v. 
Statham, 93 U. S. 24, 23 L. Ed. 789, which holds that a policy of insurance for life 
which stipulates for the payment of an annual premium by the assured during the con- 
tinuance of the policy, with a condition to be void on nonpayment, is not an insurance 
from year to year, like a common fire policy; but that the “premiums constitute an 
annuity the whole of which is the consideration for the entire insurance for life; and 
the condition is a condition subsequent, making, by its nonperformance, the policy 
void.” 

On the other hand, the policies here in suit contain this express provision: “The 
first year’s insurance under this policy is term insurance, purchased by the whole or 
part of the premium to be received during the first policy year, and the policy shall be 
valued according to its terms and the laws of the state of Indiana.” Defendant 
offered testimony that the words “first year’s insurance” were inserted in the policy 
merely for the purpose of determining the reserve value and “in no way affect the 
right or interest of the insured or the company in their relations to each other.” It 
also appears that by calling the first year’s insurance “term insurance” the required 
reserve to be maintained by the insurer would be reduced by nearly one-half. There 
seems to be force in plaintiff’s contention that the instant case is not controlled by the 
Statham case; but in view of the conclusion otherwise reached we find it unnecessary 
to pass upon that question. 

[5] There is no merit in defendant’s complaint that the trial judge, who had suc- 
ceeded Judge Sanford, adopted the latter’s construction of the contract without him- 
self personally passing upon it. Granting that the trial judge had the legal right to 
reject his predecessor’s construction (Messinger v. Anderson, 225 U. S. 436, 32 S. Ct. 
739, 56 L. Ed. 1152), he was not bound to do so. The record does not indicate that he 
disagreed therewith. The important question here relates only to the correctness of 
the construction ultimately adopted. 

{6] Nor do we find any merit in defendant’s complaint of the rejection by the 
trial court of some of the expert evidence offered as to the meaning of certain insur- 
ance terms. The testimony was all taken and is in the record. Its formal admission 
could not change the result otherwise arrived at. 

The judgment of the District Court in each of the three cases is affirmed. 


SOVEREIGN CAMP, W. O. W., v. GAY. (7 Div. 987.) 
(Court of Appeals of Alabama. May 20, 1924. Rehearing Denied June 24, 1924.) 
104 Southern Reporter, 895. 

2. INSURANCE—BURDEN ON DEFENDANT, WHERE PLEADING SPEC- 
IAL DEFENSES INFERENTIALLY ADMITTING COMPLAINT AND 
SEEKING TO AVOID BY REASON OF SPECIAL MATTER. 

In action on insurance certificate, burden was on defendant, where his only 
pleas were pleas of special defenses, inferentially admitting complaint and seeking 
to avoid by reason of special matter. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 


Appeal from Circuit Court, Etowah County; O. A. Steele, Judge. 

Action on a policy of insurance by George E. Gay against the Sovereign Camp 
of the Woodmen of the World. From a judgment by default for plaintiff and a 
judgment overruling motion for new trial defendant appeals. Reversed and re- 
~~ Certiorari granted by Supreme Court in Ex parte Gay (7 Div. 515) 104 

0 

See, also, Sov. Camp. v. Gay (Ala. App.) 104 So. 899; Ex parte Gay (7 Div. 
565) 104 So. 900. 

C. H. Roquemore, of Montgomery, for appellant. 

Goodhue & Lusk, of Gadsden, for appellee. 

Samrorp, J. [1- 3] The plaintiff declared on an insurance certificate issued by 
defendant. Demurrer to the complaint was overruled, and by, written agreement 
between the attorneys the pleas of defendant were limited to “matters and things 
that can be specially pleaded,” and these pleas were “in short by consent.” When 
the case was called, the defendant came not, but made default, whereupon, on 
motion of plaintiff, the court entered judgment ‘nil dicit, and called a jury to ascer- 
tain the damages. On the original complaint as filed by plaintiff, there was a 
demand for a jury trial, and appellant now contends that the court erred in render- 
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ing judgment nil dicit, for the reason that it had the right to rely on the demand 
for a jury by the plaintiff, as to its liability vel non. This would ordinarily be 
true. Ex parte Cunningham (6 Div. 349) 99 So. 834; Fla. M. & T. Co. v. Watson, 
201 Ala. 97, 77 So. 391; Western Union Tel. Co. v. Laslie, 17 Ala. App. 303, 84 
So. 864. But in this case a different rule applies. The only pleas in this case were 
pleas of special defenses, inferentially admitting the complaint and seeking to avoid, 
by reason of special matter. This casts the burden on the defendant, and, failing 
to meet this burden, plaintiff was entitled to a judgment. In other words, in the 
absence of a negative plea the plaintiff was-entitled to a judgment nil dicit or by 
default. Barnard v. Irwin, 8 Ala. App. 544, 62 So. 963; Wildsmith v. Graves, 209 
Ala. 294, 96 So. 230. 

[4] The first judgment entered by the clerk in the minutes of the court did not 
conform to the verdict of the jury or to the bench notes of the judge. Without 
fraud and within the term of the court another judgment was written by the clerk, 
in the minutes, correctly following the bench notes and the verdict of the jury, and 
this corrected judgment is the judgment certified to this court as being the judg- 
ment in the case. The clerk had a right, and it was his duty, to correct the clerical 
errors in the minutes before the adjournment of court and before the minutes were 
signed. Wilder v. Bush, 201 Ala. 21, 75 So. 143. 

The record proper, as completed by the return to the writ of certiorari hereto- 
fore issued, shows that, on the 16th day of July, 1923, the court made and entered 
an order that: 

“The week of the present term of this court beginning August 13, 1923, and 
the two weeks immediately following said week be and the same are hereby set 
apart as jury weeks for the trial of all civil cases on the dockets of this court in 
which requires the intervention of a jury.” 

Then follows a recital of the drawing of the juries, etc., for said weeks. The 
bill of exceptions recites that this order .did not appear in the minutes of the court 
until after the motion for new trial was heard on, to wit, September 27, 1923. The 
bill of exceptions does recite: 

“After the fall term of the circuit court of Etowah County was opened in July, 
1923, said court being then and there in session, Hon. O. A. Steele, one of the 
judges of said court, then and there, on the 16th day of July, 1923, in open court, 
in the presence of the bar and the clerk of the circuit court of Etowah County, Ala., 
having the regular jury docket before him, stated and particularly designated the 
three weeks beginning August 13, 1923, as the time during which certain cases were 
to be set and tried, in which cases the pleadings had been settled, which said state- 
ment of the Honorable O. A. Steele was made in open court, in the presence of 
the bar and the clerk of the court, and that on the 16th day of July, 1923, the Honor- 
able O. A. Steele, as the judge of said court, caused to be brought into open court 
the jury box of said county, and therefrom drew the names of jurors, and directed 
the clerk to prepare a venire list and to summons said jurors to appear and serve 
as such during the three weeks of such court, and that thereafter the clerk spread 
upon the minutes of the court such venire and the list of said jurors.” 

It further appears from the bill of exceptions that the case at bar was by the 
judge presiding on July 16, 1923, in open court set to be heard August 13th; that the 
clerk prepared and had printed a list of the cases so set, including this case, showing 
the date such cases were set for trial;, that the defendant nor his counsel had actual 
notice of these things; and that the defendant nor its counsel “made no inquiry 
at the clerk’s office regarding the setting of this case or other cases for trial after 
the spring term, 1923, and that he did not request the judge, clerk, or attorneys for 
the plaintiff to notify him when the case would be set for trial.” The motion for 
new trial, having been seasonably made and regularly passed, was by the judge 
presiding, on September 27, 1923, overruled. 

[5-8] Under and by virtue of act approved September 22, 1915, Acts 1915, p. 
707, the circuit court was in regular session on July 16th, and had the power and 
authority to set the jury cases beginning August 13th, and to draw the juries for 
the weeks designated. Parties and their attorneys. where proper process had issued, 
were in court, and chargeable with notice of all orders affecting pending causes. 
We know of no rule, and counsel for appellant has cited us to no authority, requir- 
ing the clerk or the court to issue notice to parties or attorneys of the setting of 
the cases. Such information was on file in the court, and was to be had by attorneys 
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and litigants upon application to the clerk. The order of the court setting the jury 
cases and the drawing of the juries had been announced in open court by the judge 
then presiding, and that order had been actually carried out. The fact that such 
order was not written in the minutes of the court until a later day of the term did 
not render the order void. Everything done was during the term of the court 
when it was legally in session, having jurisdiction of the cause and of the parties. 
Section 3 of Act Sept. 22, 1915, supra, has no application to orders of this character. 

That section places a limitation on the power of circuit courts as to judgments 
and decrees, without which the circuit courts would have full power over judg- 
ments and decrees, until the end of the term. Subject to statutory limitations, cir- 
cuit courts have and may exercise full power over its records and proceedings during 
the term at which such proceedings are had. Wilder v. Bush, 201 Ala. 21, 75 So. 
143; Lockwood v. Thompson, 198 Ala. 295, 73 So. 504; Grant v. State, 62 Ala. 233; 
Ex parte Neil, 90 Miss 518, 43 So. 615. 

[9,10] Moreover, the record proper in this case, as certified to by the clerk, 
shows a regular organization of the court, complaint, pleas, order of court setting 
jury cases, drawing of the juries, all of which appears regular in form and dates. 
There are recitals in the bill of exceptions seeking to impeach this record, but the 
functions of a bill of exceptions is to present proceedings “not otherwise presented 
by the record.” It has consistently been held by both this court and the Supreme 
Court that, where there is conflict between the record proper and the bill of excep- 
tions, the recitals in the record proper must control. Prinz v. Weber, 126 Ala. 146, 
28 So. 10; Nelson v. Hammonds, 173 Ala. 14, 55 So. 301; Fruitticher v. Ebersole, 
10 Ala. App. 411, 64 So. 650; Penry v. Dozier, 161 Ala. 292, 49 So. 909. 

[11-14] The facts, as disclosed by the bill of exceptions leading up to and the 
entering of the judgment nil dicit, show: The suit was on an insurance certificate 
issued by defendant; an agreement by counsel that the cause might be tried on pleas, 
in short, by consent, as to all matters that might be specially pleaded; there was no 
plea of the general issue. The cause was tried on the issues as presented; a judg- 
ment was rendered in favor of the plaintiff. The defendant appealed from this 
judgment, and on this appeal the Supreme Court reversed the judgment of the trial 
court, holding, among other things, “the evidence is without dispute that the May 
assessment was not paid until June 14th,” and for this reason the court held that 
defendant was entitled to an instructed verdict. The cause was thereupon remanded 
to the circuit court for further action. Code 1907, § 3246 (2), fixes the time for 
the trial of jury cases in the County of Etowah in April and October of each year 
and such had been the times at which jury cases had been theretofore tried.. Section 
2 of Acts 1915, p. 707, provides : 

“That the causes on the dockets for trial shall be called peremptorily at the 
times fixed by law [i.e. April and October] and at such other times as may be fixed 
by order of circuit judge.” 

On July 16th the judge of the circuit court ordered all jury cases to be set for 
trial during three consecutive weeks beginning August 13th, but no notice, other 
than an announcement in open court, was given of this order. The defendant was 
a nonresident of the state, and its counsel was a nonresident of the county, and 
had no actual notice of the court order, but was relying on the general statute fixing 
the jury term and the previous custom of the court. On the day the case was 
tried, there was on file with the clerk, and as a part of the file in this case, the 
certificate of reversal and the opinion of the Supreme Court, declaring that, on the 
undisputed evidence, the defendant was entitled to an instructed verdict. The trial 
judge and the court was chargeable with a knowledge of these things. The judg- 
ment of the Supreme Court was an adjudication that, unless the plaintiff furnished 
other and stronger evidence, the defendant was entitled to a verdict, and with this 
judgment of reversal and the Supreme Court opinion on file, coupled with the unusual 
time at which the case was called, unless it was made to appear that defendant did 
not care to further defend, the court could very properly have declined to entertain 
a motion for judgment nil dicit. But, judgment nil dicit having been entered, when 
defendant makes seasonable motion to set such judgment aside, making known to the 
court the facts, and its desire to defend, coupled with an undoubted meritorious 
defense, approved by the highest court of the state, the court should have set the 
judgment aside. This power is inherent in all courts, to be exercised’ for the pre- 
vention of error and injury and for the furtherance of justice (State v. Creight, 1 
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Brev. [S. C.] 169, 2 Am. Dec, 656; Rich v. Thornton, 69 Ala. 473), and, while 
ordinarily a refusal to set aside a judgment by default is within the sound discretion 
of the trial court (Allen v. Lathrop-Hatton Lbr. Co., 90 Ala. 490, 8 So. 129), a 
refusal to set this judgment aside must be held to be such an abuse of this discretion 
as to authorize the Court of Appeals, under its general powers, to hold that the 
overruling of defendant’s motion was error to reverse the judgment of the lower 
court, which is accordingly done. 

Let the judgment be reversed, and the cause be remanded. 

Reversed and remanded. 

Bricken, P. J., not sitting. 


MUTUAL AID UNION v. WHEDBEE. (No. 15.) 
(Supreme Court of Arkansas, May 25, 1925.) 
272 Southwestern Reporter, 355. 
INSURANCE—SETTLEMENT OF LIABILITY ON INSURANCE POLICY 

NOT INDUCED BY FRAUD. 

In action on insurance certificate, where defendant’s adjuster had represented 
that company was not liable, and offered small settlement, but plaintiff had not 
accepted it until several months later after full independent investigation, settlement 
held not fraudulently induced, notwithstanding plaintiff surrendered rights, which 
law, if applied to, would have ‘sustained. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Appeal from Circuit Court, Sebastian County; John E. Tatum, Judge. 

Suit by J. L. Whedbee against the Mutual Aid Union. Judgment for plaintiff, 
and defendant appeals. Reversed, and cause dismissed. 

J. V. Walker, of Fayetteville, and Duty & Duty, of Rogers, for appellant. 

Kincannon & Kincannon, of Booneville, for appellee. 

Humpureys, J. Appellee instituted this suit against appellant in the circuit court 
of Sebastian County, Greenwood district, to recover an alleged balance of $854.91 
on an insurance certificate issued by appellant to Mrs. Mary Cotton, in which the 
appellee was named as the beneficiary. 

A number of defenses were interposed to the suit, one of which was an alleged 
settlement and release of the claim. 

Appellee filed an answer denying that he compromised and settled the claim, in 
which it was stated that, if he executed a release, it was induced by fraud and mis- 
representations of appellant’s agent. 

At the conclusion of the testimony appellant moved for an instructed verdict, 
which the court refused to give, over its objection and exceptance. On the contrary, 
he submitted the cause to the jury upon the pleadings, testimony, and declarations of 
law that he regarded applicable to the facts in the case, resulting in a verdict and 
consequent judgment in favor of appellee, from which is this appeal. 

The undisputed facts relative to the issue of a settlement of the claim are, in 
substance, as follows: After the death of the insured and proof thereof, which 
was made for appellee by H. L. Holbrook, cashier of the Huntington State Bank, 
W. A. Mundell, agent and adjuster of appellant, called on Mr. Holbrook, and con- 
vinced him that appellee could not recover on the certificate of insurance, because 
he (appellee) was not related to the insured by consanguinity. He had the case 
of Home Mutual Benefit Association v. Keller, reported in 148 Ark, at page 361, 
230 S. W. 10, with him, and interpreted it to mean that, if an insured should take 
out an insurance policy on the life of his son-in-law, it would be a wagering con- 
tract and void, whereas the opinion was to the effect that a son-in-law had no insur- 
able interest in a father-in-law by reason of the relationship. The Huntington State 
Bank had loaned appellee $200 on the policy with which to bring his mother-in-law 
back from Tennessee, where she had died, for burial. Mundell said that appellant 
would pay the premiums with 6 per cent. interest back to appellee if he would 
accept same in full settlement of the claim. They thereupon went to see appellee, 
and Mundell stated to him that they were not liable upon the policy under the 
ruling made by the Supreme Court in the Keller Case. He then proposed a settle- 
ment with appellee on the basis which he had suggested to Holbrook. Appellee 
became abusive to Mundell, and angrily declined the offer. Holbrook had no con- 
nection whatever with appellant. He was appellee’s friend and banker. Appellee 
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and Holbrook discussed the matter on several occasions; and Holbrook, by and 
with the consent of appellee, sought the advice of the bank’s attorneys. The at- 
torneys advised that appellee could not recover, whereupon appellee requested Hol- 
brook to write to Mundell that he would accept a return of the premiums and inter- 
est, amounting to $145.09 in full settlement of the claim. This information was 
conveyed to Mundell about two months after his unpleasant interview with appellee. 
Appellant paid the amount, and received a written release of the claim. 

It will be observed that according to the undisputed facts thus detailed appellee 
refused to rely upon the representations made by Mundell, but made an independent 
investigation, and was governed by the results thereof in making the settlement. 
This record reflects that the parties settled the disputed claim, each relying upon 
his own judgment, after ample opportunity on the part of appellee to acquire a 
knowledge of every fact bearing upon the question of the claim. Having made 
an investigation to his entire satisfaction, he will not be heard to say that he was 
deceived. It is immaterial under these circumstances whether he surrendered 
rights that the law, if applied to, would have sustained. Mason vy. Wilson, 43 Ark. 
172; Gammill v. Johnson, 47 Ark. 335, 1 S. W. 610; Willingham v. Jordan, 
75 Ark. 266, 87 S. W. 424; Fender v. Helterbrandt, 101 Ark. 335, 142 S. W. 184; 
Hennessy v. Bacon, 137 U. S. 78, 11 S. Ct. 17, 34 L. Ed. 605. 

The trial court should have instructed a verdict for appellant on the undis- 
puted facts, and, on account of his refusal to do so, the judgment is reversed and 
the cause is dismissed. 


OZARK MUT. LIFE ASS’N v. DILLARD. (No. 83.) 
(Supreme Court of Arkansas. June 29, 1925.) 
273 Southwestern Reporter 378, 

1. INSURANCE—CANCELLATION OF MEMBERSHIP CERTIFICATE, AP- 
PLICATION FOR WHICH, AS TO AGE OF BENEFICIARY, WAS 
MADE IN GOOD FAITH, ENTITLES PERSON PAYING ASSESS- 
MENTS TO RECOVER THEM. 

Where a membership certificate is canceled because of misstatement in applica- 
tion as to age of beneficiary, the person paying assessments is entitled to recover the 
premiums, despite misstatement, if the latter is made in good faith and without 
actual fraud. 

(For other cases, see Insurance, Dec. Dig. § 198[5].) 


4. INSURANCE—WHEN STATEMENT OF INSURER’S EMPLOYEE TO 
INSURED WOULD AND WOULD NOT BIND INSURED STATED. 
Statement of defendant insurer’s clerk to beneficiary that defendant canceled 

insured’s certificate and would return to beneficiary assessments paid by him did not 

bind defendant, unless the clerk was authorized to make the statement and acted 
within the scope of authority therefor. 
(For other cases, see Insurance, Dec. Dig. § 89.) 


5. INSURANCE—ASSUMPTION BY EMPLOYEE OF INSURER OF AU- 
THORITY TO ACT FOR INSURER AS AGENT HELD NOT ITSELF 
SUFFICIENT TO BIND INSURER. 

Assumption by employee of insurer of authority to act for insurer as agent held 
not itself sufficient to bind insurer. 
(For other cases, see Insurance, Dec. Dig. § 87.) 


7. INSURANCE—WHETHER INSURER HAD CLOTHED ITS EMPLOYEE 
CLERK WITH APPARENT AUTHORITY TO MAKE CONTRACT 
WITH BENEFICIARY HELD FOR JURY. 

Whether insurer had clothed its employee clerk with apparent authority to make 
contract with beneficiary held for jury. 
(For other cases, see Insurance, Dec. Dig. § 198[6].) 


Appeal from Circuit Court, Marion County; J. M. Shinn, Judge. 

Action by J. F. Dillard against the Ozark Mutual Life Association. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Pipkin & Frederick, of Mena, for appellant. ; 

J. H. Black, of Yellville, for appellee. ; 

Woop, J. This is an action by the appellee against the appellant to recover 
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assessments paid by the appellee on two policies or membership certificates issued 
by the appellant to Martha Baker, in which the appellee was named as beneficiary. 
The appellee alleged that he had paid in premiums on the policies the sum of $220, 
and that the appellant canceled the policies after such premiums had been paid and 
when the policies were of the value of $1,000. 

The appellant’s principal defense was that the appellee forfeited his rights 
under the policies by the non-payment of the premiums and assessments as they 
were due according to the terms of the contract of insurance, and further that 
appellee had perpetrated a wilful fraud upon the appellant at the time of the 
application for the policies by stating that the assured, Martha Baker, was 59 years 
old, whereas she was at the time more than 60 years of age, and therefore beyond 
the age limit of insurance fixed by the laws of the appellant company. 

The appellee testified, identifying the policies, about which there is no dispute. 
He stated that he had kept the assessments paid on the policies until the appellant 
turned them down face to face. He had been paying the assessments for something 
like 7 years. He had been paying on matured policies for 4 years. One Mr. Van 
Wagner came out to appellee’s place and did business with appellee’s son. He 
made a settlement with him and wrote him a check for $1,000. Van Wagner said 
that he had investigated witness’ policies, and found that Mrs. Baker was older 
than she was listed. Witness remarked, “I reckon I will get my assessment money” ; 
and Wagner ‘said, “Yes, sir; you will get it as soon as I get back to Mena.” It was 
on that occasion that witness quit paying. Witness paid until he was turned down. 
He had never asked for an assessment that witness did not pay. The assessments 
witness had paid amounted to about $220. 

On cross-examination witness stated, among other things, that he was suing 
to recover the assessments, and not claiming under the policies at all. He further 
testified that he did not know what position Wagner held with the appellant. He 
had been over there to settle with witness’ son on a policy, and wrote out his 
check for $1,000. His business over there was to settle up with witness’ son, 
and Wagner probably came to see witness, too. Witness had written the company 
and asked if his half-sister were dead, and Wagner said he looked her up and she 
was not dead, but found that she was over age and he would cancel the policies. 
Witness had not heard from her, and thought she might be dead, and so had witness’ 
daughter to write to see if she was dead. After Wagner came over there, the 
conversation took place as before related by witness. Wagner said he was going 
to cancel the policies, and would not receive any more premiums. Witness had paid 
every month from the time the policies were taken out up to the time the policies 
were canceled, and had never paid any after that because Wagner said he would 
not receive it, and that he would send witness his assessments when he returned 
to the office. After Wagner left he wrote back a letter to the witness, telling him 
to keep quiet about it—that there was some fraud in it, and that witness had better 
keep quiet. If Wagner had not told witness that, witness would have been paying 
the assessments yet. 

Roy Dillard testified that he was the son of the appellee, and was present 
when Van Wagner came and made a settlement with the appellee on a claim. At 
that time Wagner made a settlement with the witness and paid witness $1,000. Wit- 
ness heard the conversation between Wagner and the appellee with reference to the 
insurance policies that appellee held. Over the objection of appellant, Wagner told 
“the appellee that Martha Baker was too old to carry policies, and appellee said 
he guessed he could get his money back, and Wagner said, “Yes.” He told witness 
that he was an agent of the company. Witness did not know whether he was or 
not at the time, but found out that he was before Wagner left, as he made a 
settlement with witness for the company and gave witness a check for $1,000. In the 
conversation with witness’ father, the appellee, Wagner told the appellee that he 
could not make any more payments; that he would turn them down, and told 
appellee to tell them to send his assessment money in, and to do it right now. 
Wagner said that he would send the assessment money to appellee as soon as he 
got back to Mena. Witness further stated that the check given him by Wagner 
in settlement of witness’ claim against the company was paid. Two other witnesses 
testified for the appellee, and they corroborated substantially the testimony of the 
appellee and his son as to the conversation between appellee and Van Wagner. 

Van Wagner testified as a witness for the appellant that he had been in the 
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employ of the appellant in its clerical department since 1917. He was sent out 
occasionally to settle policy losses, if it became necessary. He went to the appellee’s 
place in 1922 to settle a loss with appellee’s son, Roy Dillard, who had a policy with 
the company. The président, vice-president and secretary of the company told wit- 
ness that they wanted him to settle the loss with Roy, and they had been getting 
several letters from the appellee with reference to Mrs. Martha Baker. The last 
letter stated that she was dead. They took it up, and found Martha Baker at Casa. 
Witness went down to Casa to find where Martha Baker was, and found her at 
Cotton Plant. She was getting her mail as Mrs. Adams, and not as Mrs. Baker; 
so, while witness was over there, he got to make a settlement, and did not know 
that Roy Dillard lived with the appellee until he got there. When he got to appel- 
lee’s place, he asked for Roy Dillard, and the appellee came up and introduced witness 
to Roy. Witness then told appellee that he had been by and had seen Mrs. Baker, 
that appellee had been writing to the company about. Witness told appellee that 
he had got a statement from Mrs. Baker, and that she was very much alive. Witness 
finally said to appellee that he did not come to see him and had no business with 
him; that he had come to see Roy Dillard. Witness stated that he had no authority 
from the company to cancel the policies; that the company had not authorized the 
policies to be canceled; that the board of directors only had that authority, and 
witness was not a member of that board. 

The appellant offered to prove by this witness a statement furnished witness 
by Mrs. Martha Baker, written out and purporting to be duly signed by Martha 
Baker by her mark, dated September 8, 1923, to the effect that she was a girl at 
least 13 years old at the beginning of the Civil War. The court refused to allow 
such statement to be read to the jury, to which ruling the appellant duly excepted. 
The witness denied that any such conversation took place between him and the 
appellee as testified to by appellee and his witnesses. Witness further testified on 
cross-examination that when he was in the office of appellant he wrote policies; 
that that was about all there was to do. He had nothing to do with taking in 
the money. That was the duty of the secretary. Witness was not an officer of the 
company, but was an employee, and was acting in that capacity when he went up 
to settle with Roy Dillard. Witness did not answer the correspondence for the 
company. Witness was asked, “Do they take up settlements with you and confer 
with you about it?’ He answered, “No, sir; they send me out with instructions, 
and I do it. Q. They took up the Roy Dillard matter with you? A. They took it 
up with him, and then sent me to look after it.” Witness further testified that 
Roy Dillard had a claim against the appellant for $2,000. Witness was acting 
under the instructions of appellant when he made the settlement with Roy Dillard. 

Appellant asked the court to instruct the jury to return a verdict in its favor, 
which prayer the court refused, and to which ruling the appellant duly excepted. 
The court, on its own motion, gave to the jury two instructions, only one of which 
we deem it necessary to set out. No. 2 is as follows: 

“You are instructed that, unless you find from a preponderance of the eVidence 
that the plaintiff, J. F. Dillard, paid all assessments due by him or Mrs. Martha 
Baker, to whom the policies in this case were issued, of which either of them had 
notice, you will return your verdict for the defendant.” 

The jury returned a verdict in favor of the appellee in the sum of $220, and 
from a judgment entered in his favor for that sum is this appeal. 

[1,2] 1. In De Loach v. Ozark Mutual Life Association, 148 Ark. 414, 230 
S. W. 268, 14 A. L. R. 921, we declared the law to be that a recovery cannot 
be had w here the certificate of insurance was obtained by actual fraud—that is, 
where there was a wilful purpose to deceive on the part of the insured or the 
applicant—but that premiums may be recovered in all other cases. Here the court, 
in an instruction given at the instance of the appellant, told the jury, in effect, that 
if the age of Mrs. Martha Baker, the assured, was over 60 years at the date of 
the application for membership in the association, they should find for the appellant, 
unless they further found from the evidence that her age was not carelessly, wil- 
fully or knowingly misstated in the application. In other words, if Mr. Baker 
was over 60 years of age at the time of her application, and it was wilfully, negli- 
gently, or knowingly misstated that she was under 60 years of age, then the verdict 
should be in favor of the appellant. It will thus be seen that the instructions of 
the court were more favorable to the appellant than it was entitled to under the 
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doctrine announced in De Loach v. Ozark Mutual Life Association, supra; Lin- 
coln Reserve Life Ins. Co. v. Smith, 134 Ark. 245, 203 S. W. 698. 

The law on this subject was correctly announced in the instruction No. 1 given 
by the court on its own motion, in which the court told the jury that, if the appli- 
cation of Mrs, Baker was made in good faith and the first premium paid by her, 
and that all the other premiums were paid by the appellee, Dillard, the contract 
was a valid one, and Dillard would be authorized to recover, unless there was a 
fraud in the representation as to Mrs. Baker’s age. The issue as to whether or 
not the certificates were issued through fraud perpetrated upon the appellant by 
the appellee was submitted under instructions that certainly were not prejudicial 
to the appellant, and of which it therefore has no right to complain. 

[3] 2. The court did not err in refusing to. allow the appellant to read in 
evidence the statement of Mrs. Martha Baker, made to appellant’s agent, reduced 
to writing, and purporting to be signed by Mrs. Baker. Mrs, Baker was not a 
party to the action, nor is she a party in interest, and most assuredly she was not 
representing the appellee as his agent in making the statement. Lincoln Reserve 
Life Ins. Co. v. Smith, supra. Therefore the purported statement was but the 
baldest hearsay, and under no rule of evidence was the same admissible. Mrs. 
Baker was living, and her testimony, if thought to be competent and relevant to 
the issue involved, could have been adduced in some of the methods authorized by 
the rules for the production of evidence. 

[4] 3. The principal and only serious question in the case is whether or not 
there was any testimony to support the verdict on the issue of whether or not the 
appellee was entitled to recover on the alleged promise of the appellant, through 
its agent, Wagner, to cancel the certificates and return to the appellee the assess- 
ments or premiums that had been paid by him. This issue was submitted to the 
jury by the court’s instruction No. 2, set out above. The phraseology of this instruc- 
tion was not as clear as it should have been, but there was only a general objection 
to it, and, when taken in connection with instruction No. 8, given at the instance 
of appellant, it could not have confused and misled the jury. By these instructions 
the jury was told, in substance, that unless Wagner was the agent of appellant, and 
had authority to make the statements which the appellee and his witnesses attributed 
to him, concerning the cancellation of the certificates and the return to the appellee 
of the assessments paid by him, and acted within the scope of such authority, then 
the appellant would not be bound by such statement, and the verdict should be in 
favor of the appellant. 

These instructions, when taken together, sufficiently declare the law in conformity 
with many decisions of this court upon the question as to whether or not Wagner 
was the agent of the appellant, and whether or not he had authority to enter into 
‘a contract with appellee to cancel the certificates and return the amount of the 
assessments which had been paid by the appellee, as set up in his complaint, and 
whether or not he acted within the scope of his authority. See Anderson-Tully Co. 
v. Gillétt Lbr. Co., 155 Ark. 224, 244 S. W. 26; Oliver Construction Co. v. Erbacker, 
150 Ark. 549, 234 S. W. 631, and cases there cited. 

[5-7] It is an exceedingly close question as to whether Wagner, the employee 
of the appellant, had authority to make the contract alleged. The testimony is 
abundant that Wagner assumed the authority to make the contract alleged, but of 
course the appellant was not bound by any assumption of authority by him. How- 
ever, his testimony shows that he was authorized by the appellant in certain cases 
and under certain circumstances to make settlements for the appellant. He was 
out on a mission of that character, as shown by the testimony of both the appellee 
and the appellant, when the alleged contract was entered into upon which appellee 
predicates his right to recover. Wagner settled a claim with the appellee’s son. 
The appellee’s testimony tended to prove that, after this visit and alleged agree- 
ment, the appellant did not give him any further notice of the due dates of assess- 
ments which it had done up to that time. Appellee had paid every month from 
the time the policies were taken out until the time of the alleged agreement with 
Wagner. The testimony of the secretary of the appellant directly controverts the 
above testimony of the appellee, but this conflict made an issue for the jury. If the 
appellant, after the alleged contract between appellee and Wagner in September, 
ceased to give the appellee notice of the date when assessments were due, which 
the jury had a right to find from the testimony was a fact, then this was a cit- 
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cumstance tending to prove that the appellant had clothed Wagner with the authority 
to make the contract and that it was treating such contract as valid and binding. 
The circumstances, as disclosed by the testimony of appellee’s witnesses, and also of 
appellant’s witnesses, were sufficient to make it an issue of fact as to whether 
or not the appellant had clothed Wagner with apparent authority to make the 
contract. 

[8] This court has often approved the statement of the law as to apparent 
authority announced in 2 C. J. 573, as follows: 

“Apparent authority in an agent is such authority as the principal knowingly 
permits the agent to assume or which he holds the agent out as possessing; such 
authority as he appears to have by reason of the actual authority which he has; 
such authority as a reasonably prudent man, using diligence and discretion, in view 
of the principal’s conduct, would naturally suppose the agent to possess.” Pierce 
v. Fioretti, 140 Ark. 306-313, 215 S. W. 646, 648. 

There is no reversible error in the record, and the judgment must therefore 
be affirmed. It is so ordered. 


METROPOLITAN LIFE INS. CO. v. CARROLL. 
(Court of Appeals of Kentucky. June 9, 1925.) 
Southwestern Reporter 54. 

INSURANCE—TIME HELD NOT ESSENCE IN FURNISHING PROOF OF 
INSURED’S TOTAL DISABILITY, AND COMPANY LIABLE, WHERE 
LIABILITY DENIED BEFORE REASONABLE TIME FOR FURNISH- 
ING PROOF HAD ELAPSED. 

Under life insurance policy, providing that premiums will be paid by company 
if insured is wholly disabled after policy has been in force one year, and before 
default in payment of any subsequent premium, if company received due proof of 
insured’s disability, and also providing for grace of 31 days for payment of every 
premium after first, held, that time was not of essence of contract as to furnishing 
proof of disability, and such proof could be furnished within a reasonable time, and 
where insured became wholly disabled within period of grace after second premium 
became due, and died within three weeks thereafter, after which company denied 
liability, a reaonable time for furnishing proof had not then elapsed, and company 
was liable under such contract. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Appeal from Circuit Court, Kenton County. 

Action by P. J. Carroll, administrator of Alex W. McLaren, against the Metro- 
politan Life Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

S. D. Rouse and W. A. Price, both of Covington, for appellant. 

C. B. Shimer, of Covington, for appellee. 

Hosson, C. The Metropolitan Life Insurance Company issued to Alex W. Mc- 
Laren on June 27, 1922, a policy insuring his life in the sum of $500, in consideration 
of the payment of an annual premium of $32.81. He made the first payment when 
the policy was issued. The next payment fell due June 27, 1923. The policy con- 
tained the following provisions: 

“A grace of thirty-one days, without interest charge, shall be granted for the 
payment of every premium after the first during which period the insurance shall con- 
tinue in force. 

“If, after this policy has been in force one full year, and before default in the 
payment of any subsequent premium, the company receives due proof that the insured 
before attaining the age of sixty years, has become wholly and permanently disabled 
by bodily injury or disease, so that he is and will be permanently, continuously and 
wholly prevented thereby from performing any work for compensation or profit, the 
company will waive payment of each premium as it thereafter becomes due during the 
insured’s said disability. Any premium so waived shall not be deducted from the 
sum payable hereunder, and the values provided for under the provision ‘Options on 
Surrender or Lapse’ shall be the same as if such premiums had been paid in cash. 

“This provision is granted without additional cost to the insured.” 

On July 13, 1923, the insured became wholly and permanently disabled by dis- 
ease, so that he was permanently, continuously, and wholly prevented from performing 
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any work for compensation or profit. He died in this condition on July 30, 1923; 
no proof of his condition was furnished the company before his death, and after he 
died the company denied liability upon the policy. This action was brought to recover 
upon it, and judgment having been rendered in favor of the plaintiff, the defendant 
appeals. 

In Southern Life Insurance Co. v. Hazard, 148 Ky. 465, 146 S. W. 1107, the 
policy was issued on September 27, 1909. The premium for one year was then 
paid. The next premium was due on September 27, 1910. On June 25, 1910, Hazard 
became wholly disabled by bodily disease, and this disability continued until the time 
of his death on May 18, 1911. On December 21, 1910, he furnished the insurance 
company with the required proof, showing his total, permanent disability. The policy 
in that case provided that premiums would be paid by the company if the insured was 
wholly disabled after one full annual payment had been made and before a default in 
the payment of any subsequent premium, if the insured furnished satisfactory proof 
that he had been wholly disabled by disease and would be permanently, continuously 
and wholly prevented from pursuing any occupation. Holding the company liable on 
the facts of that case, this court, after setting out the rule theretofore laid down by it, 
said: 

“In the case at bar Hazard's right to have the company pay his premiums was 
fixed under the terms of the policy at the time he became disabled, on June 25, 1910. 
He was not required to pay anything to have that right perfected, since by the terms of 
the policy all he had to do was to furnish proof of his disability. The right, there- 
fore, having been fixed during the life of the policy, and without the payment of 
any further premiums, it is apparent, under the authority of the Montgomery case, 
and the other cases heretofore cited, that time was not of the essence of Hazard’s 
right to have the company pay his premiums. The presumption naturally arises, that 
having become totally disabled physically, he was not in a condition to attend to his 
business with that promptness which is required of persons in a normal condition. It 
is such conditions as these that give rise to the doctrine that time is not, in equity, 
of the essence of the contract. Since Hazard had the right at the time he became 
disabled, for the mere asking, to have the company pay his premiums until his death, 
we see no reason why, under the authorities heretofore cited, that he should not have 
had a reasonable time thereafter in which to present the proofs of his disability as 
required by the policy. Under the facts of this case we are clearly of opinion that 
eae of disability were furnished within a reasonable time.” 148 Ky. 469, 146 
S. W. A 

In that case, as in this, the insured had 30 days of grace in which to pay his 
premium after the due date. In that case, as in this, the policy provided that it should 
not be in effect if the premium was not paid. In that case seven weeks had elapsed 
after the expiration of the days of grace before the proofs of disability were furnished. 
While the wording of the two provisions as to the company paying the premiums in 
case of total disability is not literally the same, the substance to the average insurer 
would be the same, and the same reason exists for holding in one case, as in the 
other, that time was not of the essence of the requirement as to the insured furnishing 
proofs of disability. There is the same reason for allowing a reasonable time here 
as there was there. . 

McLaren was 38 years old. He had paid the first annual premium; he was not 
in default as to the second premium until the end of the days of grace, July 28, 1923. 
While the premium was payable on June 27th, he had the right to pay it at any time 
before July 28th, and having this right he was not in default until July 28th. When 
days of grace are allowed upon a note, it cannot be protested until the end of 
the days of grace, and no action can be maintained upon it until then. Certainly an 
insurance policy should not be construed more strictly against the insured than such a 
note. Potomac Mfg. Co. v. Evans, 84 Va. 721, 6 S. E. 2; Osborn v. Rogers, 49 
Hun (N. Y.) 245; Arnot v. Union Salt Co., 186 N. Y. 501, 79 N. E. 719. 

Before the days of grace expired and on July 15th, the insured was stricken 
with a mortal disease. He could not present proofs before he was taken sick, and 
it would be a very unreasonable construction of the contract to say that he lost his 
rights by not presenting proofs while in this condition and before his death on July 
30th. Such a construction of the contract would make it of no value to the insured 
in such cases, although this clause of the contract would, in many cases, be the induce- 
ment for taking the insurance, for this kind of insurance is usually taken by people 
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who work for a living and who would rely on the company carrying the premium in 
case they become disabled. 

A very strict rule has been followed in favor of the insurer where the annual 
premium is not paid when due, but this is for the reason that the annual premium is 
the basis of the contract, and the business cannot be carried on without the payment 
of the premiums. But the furnishing of proofs of disability is entirely a different 
matter, and it is a sound rule that time is not of the essence of the contract and 
that proofs may be furnished in a reasonable time. It would have been nugatory to 
furnish the proofs after the insured died and after the insurer denied liability on the 
contract. The denial of liability excused the furnishing of proofs then, and a reason- 
able time for furnishing the proofs had not then elapsed. 

Judgment affirmed. 


THOMPSON er av. v. LATIMER. 
(Court of Appeals of Kentucky. June 9, 1925.) 
273 Southwestern Reporter 65. 


1. INSURANCE—INSURED MAY DESIGNATE BENEFICIARIES IN POL- 
ICY, AND THEY ARE ENTITLED TO ITS PROCEEDS. 
Under Ky. St. § 655, insured may designate beneficiaries in policy, and they are 
entitled to its proceeds. 
(For other cases, see Insurance, Dec. Dig. § 585[1].) 


2. INSURANCE—PROCEEDS OF LIFE INSURANCE POLICY, IN WHICH 
TESTATOR’S CHILDREN WERE DESIGNATED BENEFICIARIES, 
NOT LIABLE FOR ANY DEBT DUE BY HIS ESTATE. 

Under Ky. St. § 671, proceeds of life insurance policy, in which testator’s chil- 
dren were designated beneficiaries, are not liable for any debt due by his estate. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

Appeal from Circuit Court, Pendleton County. 

Suit by Sallie Latimer against J. F. Thompson and others. Judgment for plain- 
tiff, and defendants appeal. Affirmed. 

Wade H. Lail, of Cynthiana, and R. P. Blair, of Berry, for appellants. 

M. C. Swinford, of Cynthiana, and A. H. Barker, of Falmouth, for appellee. 

McCanptes, J. W. M. Thompson died intestate survived by six children as his 
only heirs at law. A short time before his death he assigned to five of his children a 
policy of insurance on his life, by having them designated as beneficiaries; it having 
theretofore been payable to his estate. After his death the beneficiaries collected 
the policy and distributed the proceeds among each other, and the estate was distributed 
without reference to it. A daughter who was not designated as a beneficiary therein 
brought this action to surcharge the administrator’s settlement, and to have each 
of the other children charged with the amount received from the insurance policy 
as an advancement, and to be allowed the sum of $600 out of the distributable funds 
of the estate before a further distribution. The chancellor granted the relief sought, 
and defendants appeal. 

[1, 2] The insured had a right to designate the beneficiaries in the policy, and 
they were entitled to its proceeds. Section 655, Ky. Statutes. And such proceeds are 
not liable for any debt due by his estate. Section 671, Ky. Statutes. It is further 
earnestly insisted by appellants that the proceeds of this policy did not belong to the 
estate of W. M. Thompson and was not a part of his assets during life, and therefore 
its assignment cannot be classified under the heading of property subject to advance- 
ments. The argument is that the property in question at the time it was assigned to 
the appellants by the insured was neither real nor personal property, but was merely 
a policy on his life, under his control, that could have been changed or reassigned 
at any time before his death to any other person or persons having an insurable interest 
in his life; that appellants received no benefits from the policy during the lifetime of 
the insured, and after his death they received the benefits as lawful beneficiaries 
under the policy, and not as a gift of any real or personal property owned by the 
intestate; and that a gift of such benefits does not constitute an “advancement,” which 
is defined to be “an irrevocable gift in presenti of money or property, real or personal, 


to a child by a parent to enable the donee to anticipate his inheritance to the extent 
of his gift.” 14 Cyc. 162. 
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The question has not arisen before in this court, and we have found but four re- 
ported cases covering it. In one of these appellants’ view is upheld. Vinson v. Vinson, 
105 La. 30, 29 So. 701. But the weight of authority is otherwise. 

Under similar facts in Rickenbacker v. Zimmerman, 10 S. C. 110, 30 Am. Rep. 
37, the value of the policy at the time it was taken out, together with the premiums 
paid, was held to be an advancement. In Cazassa v. Cazassa, 92 Tenn. 573, 22 S. W. 
560, 20 L. R. A. 178, 36 Am. St. Rep. 112, a case in which there were several policies 
payable to an elder son of the insured, it was held that the beneficiary should be 
charged as an advancement with the net amount received by him upon all the policies 
after his father’s death, and the same conclusion was reached in Culberhouse v. 
Culberhouse, 68 Ark. 405, 59 S. W. 38. 

In many respects the Tennessee statute (Milliken & V. Code Tenn, §§ 3280, 3281) 
is similar to that of Kentucky, and in the Cazassa Case it is said: 

“Certainly a parent can purchase property, real or personal, and take title to 
his child if he chooses, with a view and for the purpose of making it an advance- 
ment to such child, and it would be no objection to its being so treated that the prop- 
erty thus advanced had not previously belonged to the estate of the father. Property 
thus acquired may constitute an advancement as well as property previously owned 
by the father. 

“In this case the insurance was purchased by the funds of the father. It was 
the investment of the money paid as a premium by him for the benefit of his son; 
it was the setting apart,and investing of that much of his property, which would 
otherwise have accumulated in other forms and gone to his distributees just as much 
as if he had invested same in some stock or bond for the benefit of his child; and 
if we add the feature that the father should retain the possession of the bond or 
stock until his death, the analogy would be complete. 

“Tt is true the proceeds of a life policy are by statute protected from seizure 
for the father’s debts, but this in no wise bears upon the matter now under considera- 
tion. The premiums being thus invested in the policy, the proceeds of the same are 
an advancement to the child in the absence of anything showing that the parent 
intended. it to be a gift and not an advancement. 

“As a matter of course it is competent for the father to give the policy to his 
child as a gift, and not as an advancement, as it would be for him to give any other 
property that he might desire, but in the absence of clear, convincing proof to the 
contrary, the property will be treated as an advancement, and not a gift. * * * 

“The mere fact that the policy is taken in the name of the son is no more evi- 
dence that it was intended as a gift instead of an advancement than would be the 
placing of title to real or personal property in the name of the son. All advance- 
ments are gifts, but there may be a gift that is not an advancement if not so intended 
when made by the parent.” 

The above seems to be a sound exposition of the law, but an attempt is made 
to distinguish that case from this; it being argued that the policy there involved was 
in an old line company and unassignable, in which the beneficiary took a vested interest 
thus constituting an irrevocable gift, while the policy in this case was assignable 
and the gift revocable, consequently the beneficiary acquired only a contingent interest 
which could have been determined by the insured at any time during his life; that 
such an assignment is lacking in the essential elements of an advancement and cannot 
be so construed. It will be observed that there were several policies in the Cazassa 
Case, some of which may have been assignable; but were it otherwise this contention 
is not available under our statute which provides: 

“Any real or personal property or money, given or devised by a parent or grand- 
parent, to a descendant, shall be charged to the descendant or those claiming through 
him in the division and distribution of the undevised estate of the parent or grand- 
parent; and, such party shall receive nothing further therefrom until the other 
descendants are made proportionately equal with him, according to his descendable 
and distributable share of the whole estate, real and personal, devised and undevised. 
The advancement shall be estimated according to the value of the property when 
given. The maintaining or educating, or the giving of money to a child or grand- 
child, without any view to a portion or settlement in life, shall not be deemed an 
advancement.” Section 1407, Ky. Stat. 

In a long line of cases we have held that an insurance policy is testamentary in 
character. Robinson v. Duvall, 79 Ky. 83, 42 Am. Rep. 208; Hall v. Ayer’s Gdn., 
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105 S. W. 911, 32 Ky. Law Rep. 288; Finn, etc, v. Eminent H. of C. W., 163 Ky. 
187, 173 S. W. 349; Gault v. Gault, 80 S. W. 493, 25 Ky. Law Rep. 2310; Neal’s 
Adm’r v. Shirley, 137 Ky. 818, 127 S. W. 471; Buckler v. Supreme Council, C. K. 
of A., 143 Ky. 618, 136 S. W. 1006. And under the provisions of the statute, supra, 
in case of partial intestacy the devise is made the subject of advancement. A testator 
can change his will at any time, and a devisee has no interest, real or contingent, in 
a devise until after the former’s death, and such instances are not controlled by 
the definition of gifts as “advancements.” 

[3-5] The purpose of the statute is to effect equality in distribution. A parent 
may give or devise his entire estate to one or more of his children and exclude the 
others; but if he gives or devises to certain children a part only of his estate and 
dies intestate as to the remainder, which it will be presumed that he intended to pro- 
tect those he favored to the extent of the disposition made, and this will be upheld, 
the law will take hold of the undisposed part and apply a sufficient amount of it 
to eq alize the others with the favored ones, or equalize them as far as the undevised 
estate will go. This statute is based on common justice and equality and should be 
liberally construed. Not only that, but any and all devises toward a child with a 
view to a permanent settlement will be considered as an advancement unless it clearly 
appears that it was otherwise intended. There is no intimation of-a contract between 
the parties and the assignment was gratuitous; clearly it was executed with a view 
to a permanent settlement in life of the parties, so that it is immaterial whether the 
assignment of the policy is to be construed as an investment for appellants on the 
part of the father by which he paid the premiums with funds that would otherwise 
go to his estate, or be regarded as testamentary in character, as in either instance it 
is clearly an advancement. 

[6] As to the amount to be charged, the law is well settled in this state. Advance- 
ments are to be estimated at their value when made, unless they are given to be enjoyed 
at a future time, in which event the value is to be estimated at the time when the gift 
is made complete by the possession and enjoyment of the property. Farley v. Stacy, 
177 Ky. 118, 197 S. W. 636, 1 A. L. R. 1181; Hook v. Hook, 13 B. Mon. 528; Steven- 
son v. Martin, 11 Bush, 485; Ward v. Johnson, etc, 124 Ky. 1, 97 S. W. 1110, 30 
Ky. Law Rep. 240; Bowles v. Winchester, 13 Bush, 15 

It follows that whether treated as a gift or in the light of a testamentary assign- 
ment, the amount of the policy received by each beneficiary after the death of the 
intestate will constitute the sum to be charged as an advancement. 

Perceiving no error, the judgment is affirmed. 


LIFE & CASUALTY CO. OF TENNESSEE v. HENDON 
(Court of Appeals of Kentucky. June 19, 1925.) 
273 Southwestern Reporter 469. 
3. INSURANCE—EVIDENCE AS TO ILLNESS OF INSURED AT TIME 

OF TAKING POLICY FOR JURY. 

Where insurance policy contained clause requiring insured to be in good health 
at time of issuance of policy, evidence as to whether condition had been complied 
with held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from Circuit Court, McCracken County. 

Action by Elizabeth Hendon against the Life & Casualty Company of Ten- 


nessee. Judgment for plaintiff on directed verdict, and defendant appeals. Reversed 
for new trial. 


L. B. Alexander, of Paducah, for appellant. 

John W. Egester, of Paducah, for appellee. 

Sampson, J. Appellee, Elizabeth Hendon, was the beneficiary in a policy of 
insurance issued by the appellant, Life & Casualty Company of Tennessee, on 
February 19, 1923, to her husband, Gentry Hendon; the principal sum in the policy 
being $240, payable on the death of the insured, Gentry Hendon. He died June 2, 
1923. The premiums which were due weekly had all been paid. Appellee, Eliza- 
beth Hendon, furnished proof of death, but the company denied liability—hence 


this suit. In its answer, appellant company relied upon this clause in the policy in 
avoidance of liability: 
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“No obligation is assumed by the company prior to the date hereof, nor unless 
on said date the insured is alive and in sound health.” 

It is the contention of appellant company that the insured, Gentry Hendon, was 
not in sound health at the time of the issual of the policy, February 19, 1923, and 
that he died of tuberculosis, a disease from which he was suffering at the time of 
the issual of the policy, in consequence of which it is not liable. 

The trial court directed a verdict for the beneficiary at the conclusion of the 
evidence, and it is from a judgment entered upon that directed verdict that this 
appeal is prosecuted. There have been two trials of the case. On the first trial 
the case was submitted to a jury, which returned a verdict against appellee, Hendon. 
Appellant company objected to the motion of appellee, Hendon, for a new trial, 
made after the first verdict was rendered, and, when its objections were overruled 
and new trial granted, it duly excepted, prayed an appeal, and made up its bill of 
exceptions. It now insists that the court was in error in granting a new trial 
and that the present judgment should be set aside and the first judgment entered 
in lieu thereof. It also contends that the trial court was in error’ in directing the 
jury, at the conclusion of the evidence, to find and return a verdict for appellee, 

endon. 

[1,2] As to its first contention we are in doubt. The bill of exceptions, pre- 
senting the record made up of what took place at the first trial, was not filed 
within the time allowed by the court, nor until the succeeding term. When the 
motion for new trial was sustained, time was granted appellant to and including 
the thirty-sixth day of the term in which to prepare and file bill of exceptions. That 
time expired without bill being filed and without further time having been asked 
or granted. The bill was filed at the succeeding term, but this was too late. We 
have adopted a rule to strike or disregard bills filed after the time for filing has 
expired. Bailey v. Villier, 69 Ky. 27; Dawning v. Bacon, 70 Ky. 680; Early v. 
Sutton, 74 S. W. 238, 24 Ky. Law Rep. 2381. If it should be contended that the 
bill was tendered within the time, it will be sufficient to say, in answer, that no 
tender was made; at least no minute or order of court showing such tender accom- 
panies the record, and without such order there can be no effective tender. Phillips 
v. Beattyville Mineral & Timber Co., 30 Ky. Law Rep. 1102; Earley v. Sutton, 74 
S. W. 238, 24 Ky. Law Rep. 2381; Vandever v. Griffith, 59 Ky. 425; Miller’s Appel- 
late Practice, §§ 68 and 69. : 

[3] We are persuaded that the trial court erred in peremptorily instructing the 
jury to find and return a verdict for the beneficiary named in the policy. The 
question was whether Gentry Hendon, the insured, was in sound health at the time 
the policy was issued to him, February 19, 1923. His wife, the beneficiary, testified, 
in substance, that he had been sick before that time, and that he was able to go 
about and was intending to go to work, but she did not say he was in sound health. 
However, she testified to facts which indicated he was in sound health. On the 
other hand, it is shown by evidence that Gentry Hendon had, before taking out 
this policy, carried a policy of like terms with another company, and that he had 
been receiving. sick benefits from the other company up to the week before he took 
out the policy in this company. It is also shown that, while he was a laboring man, 
he had not been engaged in work for some time, and that he had been abed a part 
of the time along about the time the policy was taken out. In fact, he had not 
worked for some weeks before the issual of this policy, but when the agent who 
wrote the policy went to his house to deliver it insured came to the door to receive 
the contract and appeared to have been in bed. The doctor also testified that when 
he was called to see Gentry Hendon, a short time before his death, he received 
from him a history of his case, the relevant part of which was to the effect that 
he had been sick since November, which antedates the policy. He also stated 
that Hendon, the insured, was afflicted with, and died of, tuberculosis. These 
facts serve at least to make an issue of fact on the question of whether the insured 
was in sound health at the time of the issual of the policy on February 19, 1923. 
The question should have been submitted to the jury. The court erred to the 
prejudice of appellant company in directing a verdict for appellee, Elizabeth Hendon. 
Motion for appeal sustained, and appeal granted. : at 

Judgment reversed, for new trial consistent with this opinion. 
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METROPOLITAN LIFE INS. CO. v. DABUDKA. (No. 52.) 
(Supreme Court of Michigan. July 16, 1925.) 
1. EVIDENCE—FACTS ‘STATED IN "t ROOFS. is 
. — PROOFS OF DEATH ADMISSIBLE 

IN EVIDENCE. = - 

Facts stated in proofs of death, being in nature of an admission, are admissible 
as evidence. 

(For other cases, see Evidence, Dec. Dig. § 215[1].) 

5. INSURANCE—EVIDENCE INSUFFICIENT TO SHOW FRAUD OR MIS- 

REPRESENTATION OF INSURED. 

_In suit to cancel policy, evidence held insufficient to show fraud or misrepresen- 
tation of insured in securing policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Jud Appeal from Circuit Court, Wayne County, in Chancery; Ernest P. Lajoie, 

udge. 

Suit by the Metropolitan Life Insurance Company against Nick Dabudka, to 

cancel life insurance policy. From a decree dismissing the bill, plaintiff appeals. 

Affirmed. 

ws ih McDonald, C. J., and Clark, Bird, Sharpe, Steere, Fellows, and 
1est, . 

Campbell, Bulkley & Ledyard, of Detroit (Edward P. Wright, of Detroit, of 
counsel), for appellant. 

bg Shapero, of Detroit (Harold M. Shapero, of Detroit, of counsel), for 
appellee. 

SuHarpe, J. Anna Dabudka, wife of defendant, made application to the plain- 
tiff for insurance on her life, in the sum of $500, on April 8, 1918. Pursuant 
thereto, a policy was issued on April 24, and delivered to her. The defendant was 
named as beneficiary therein. The insured died on October 31, 1918. Proofs of 
death were furnished. Plaintiff refused to pay. Defendant brought suit to recover. 
Plaintiff thereupon filed the bill in this case, praying for the cancellation of the 
policy on the ground of fraud, concealment and misrepresentation of material facts 
on the part of the insured in her application. The trial court entered a decree 
dismissing the bill, from which plaintiff appeals. 

The application was signed by the insured by her mark. A copy of it was 
attached to the policy when delivered. It is not claimed that any false statement 
was made in the application as signed by her. Attached to and made a part of 
it were certain statements purported to have‘been made by her to plaintiff’s medical 
examiner, Dr. McKinley. This was also signed by her by mark; the doctor sign- 
ing his name as a witness thereto. These statements were in answer. to questions 
put to her by the doctor. These questions and answers contained statements that 
she had not theretofore been attended by a physician, and had never been under 
treatment in any hospital. To maintain its case, plaintiff offered a certified copy 
of the death certificate, signed by Dr. Sherwood, who attended deceased “from 
Oct. 27, 1918, to Oct. 27, 1918,” in which the cause of death was stated to be “dilated 
heart and influenza.” Plaintiff’s counsel offered in evidence a paper headed “Attend- 
ing Physician’s Statement,” signed by Dr. C. E. Watson, which was received over 
the objection of defendant. This statement was made on a blank prepared by the 
plaintiff. Preceding it, on the same page, was a “Declaration Made by Claimant,” 
and signed by defendant as follows: 

“T desire to file the following statement by attending physician, with and as 
part of the proofs of death submitted by me to your company on account of policy 
No. 2483707-C.” , 

It was dated December 10, 1918. In this statement appeared certain questions 
and answers, written by the doctor, stating that he had treated the deceased in 
October, 1917, for “bronchial asthma and valvular heart trouble and dropsy.” 
Plaintiffs assistant manager, Mr. Bozyk, testified that the company furnished blanks 
for proof of death to defendant. These were filled out and delivered to him. 
They do not appear in the record, but it may be inferred that one of them was 
a certified copy of the “Medical Certificate of Death,” signed by Dr. Sherwood, 
above referred to. The only provision in the policy relative to such proof was the 
undertaking of the company to pay to the beneficiary the sum of $500 “upon receipt 
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at the home office of the company in the City of New York of due proof of the 
death of Anna Dabudka.” There is no suggestion that the proof furnished by 
the defendant did not fully comply with this requirement. . 

[1,2] The manner in which the affidavit of Dr. Watson was secured is testified 
to by Mr. Bozyk as follows: 

“Q. When the claimant, Nicholas Dabudka, made this claim to your office after 
the death of his wife, you gave him that slip to fill out, didn’t you? A. No; I took 
that to the doctor personally. 

“Q. Who furnished you with the name of the doctor? A. Well, I got that by 
investigating in the neighborhood. I got that, I think, from Dr. Sherwood. He 
thought there was other doctors attending her. 

“Q. Well, Dr. Sherwood made the statement there were no other doctors to 
his knowledge? A. He wasn’t sure, but he thought there was. When he told me 
that, I inquired in the neighborhood, and I found that there was this doctor attended 
her; so I called on this doctor, and he completed the statement. After it was com- 
pleted, I took it to the claimant, and he signed 1t. 

“Q. Then the information of the doctor was on there at the time the claimant 
signed? A. Yes. 

“Q. Did the claimant know it was information? A. I told him it was infor- 
mation from the doctor. 

“Q. He didn’t try to conceal it, did he? A. No.” 

This court has decided that proofs of death are to be treated as evidence of the 
facts stated in them, being in the nature of an admission (John Hancock Ins. Co. 
v. Dick, 117 Mich. 518, 76 N. W. 9, 44 L. R. A. 846), subject, however, to such 
explanation as the beneficiary may offer (Hubbell v. North American Union [Mich.], 
203 N. W. 477). 

In our opinion, the affidavit of Dr. Watson, procured in the manner above set 
forth, was not such a part of the proofs of death furnished by the beneficiary as 
entitled it to be treated as evidence within the rule above stated. It was not fur- 
nished voluntarily by the defendant. It was not read over by him, or to him, 
before he signed the declaration which preceded it. Had the affidavit not been 
procured, and had Dr. Watson been called as a witness, he would not have been 
permitted to testify to the facts therein stated, upon which plaintiff relies to estab- 
lish misrepresentation. 3 Comp. Laws 1915, § 12550; Gilchrist v. Mystic Workers, 
188 Mich. 466. In the Gilchrist Case, a waiver of the statute, contained in the 
application for insurance, was held to be against public policy and void. A some- 
what similar statement was considered and held not to be competent proof in Repala 
v. Mutual Ins. Co., 229 Mich. 463, 201 N. W. 465. 

[3] In a “Notice to Policyholder,” indorsed on the policy, it is said: 

“It is not necessary to employ an attorney or any other person to collect the 
insurance under this policy, or to secure any of the benefits it provides.” 

A beneficiary may not thereby be lulled into security and advantage taken 
of his legal rights by the course here pursued to secure evidence on behalf of the 
company not otherwise admissible. 

[4] Helen Wheelock, record clerk at the Harper Hospital, was called as a 
witness. She was handed “a group of papers,” which she testified were “records 
of this case of Mrs. Anna Dabudka.” None of the- entries on the exhibit were 
made by the witness, nor did she have any personal knowledge as to who made 
them. The record showed that “Mrs. Nicholas Dabudka (Anna),” residence, “93 
Mercier Street,” entered the hospital on February 23, 1918, and was discharged 
March 11, 1918. We have no statute permitting such records to be used as orig- 
inal evidence. The witness had no personal knowledge relative to them. There 
was no showing that the person who made them, or that the doctor or other person 
who directed the entries to be made, might not have been produced as a witness. 
There was no proof that they were records made in the ordinary course of the 
business conducted by the hospital, by a person whose duty it was to make them. 
The admissibility of such proof is discussed at length in Delaney v. Framingham, 
etc.. Co., 202 Mass. 359, 88 N. E. 773. See, also, 22 C. J. 902, and cases cited 
in footnote. Even if we should apply the familiar “shop work rule” to such records, 
it is clear that, under the proofs here submitted, they were not admissible as evidence. 

[5] The record is barren of any competent proof tending to support the alle- 
gations of fraud and misrepresentation. 

The decree is affirmed, with costs to appellee. 
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MANNION v. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS, 
(No. 18895.) 
(St. Louis Court of Appeals. Missouri. June 2, 1925.) 
273 Southwestern Reporter 201. 
1. ae On ae HELD TO HAVE MADE PRIMA FACIE 


In action on life insurance policy, plaintiff held to have made prima facie 
case for jury, by evidence of issuance of policy, its introduction in evidence, pay- 
ment of premiums, death of insured, signing of death certificate, and defendant’s 
refusal to pay. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


4. INSURANCE—TENDER HELD NOT A “DEPOSIT IN COURT,” WHICH 
STATUTE REQUIRES OF INSURER BEFORE DEFENSE OF MISREP- 
RESENTATIONS CAN BE SET UP. 

Mere tender made by insurer does not constitute a “deposit in court,” within 
Rev. St. 1919, §6145, providing that, before insurer can defend on ground of 
misrepresentations, it shall deposit in court premiums received. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

5. INSURANCE—EVIDENCE HELD NOT TO WARRANT AWARD FOR 
VEXATIOUS REFUSAL TO PAY. 

Evidence held to show that insurer, before trial, acting as reasonable and pru- 
dent person, had reasonable cause and grounds to refuse to pay, and hence award 
of damages for vexatious refusal to pay was not warranted. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from St. Louis Circuit Court; Charles B. Davis, Judge. 

“Not to be officially published.” 

Action by Bridget Mannion against the John Hancock Mutual Life Insurance 
Company of Boston, Mass. From a judgment of the circuit court in favor of 
plaintiff on appeal from the justice court, defendant appeals. Reversed and remanded 
for new trial, unless plaintiff enter remittitur. 

Leahy, Saunders & Walther, of St. Louis, for appellant. 

Arthur F, C. Blase, and Robert J. Kratky, both of St. Louis, for respondent. 

Davis, C. This is an action by the wife of the insured and the beneficiary of 
an insurance policy issued on his life to recover thereon upon his death. Having 
originated in the justice court, the cause was duly appealed to the circuit court 
of the City of St. Louis, where the jury returned a verdict in favor of plaintiff 
for the amount of the policy in the sum of $250, together with interest for $39.36, 
damage for vexatious delay for $25, and an attorney’s fee for $250; the court 
entering an aggregate judgment for $564.36, from which defendant appealed. 

Plaintiff’s evidence tends to show: 

That defendant, on September 8, 1920, issued policy 12940661 on the life of 
Mathew Mannion, with Bridget Mannion, his wife, named therein as beneficiary, for 
$250, the full policy amount. The policy provided as follows: 

“This policy shall not take effect unless upon its date the insured shall be alive 
and in good health and the premium duly paid. * * * This contract of insur- 
ance is based upon the declarations in the application, of which the following is a 
copy: ‘(3) I am now in good health except as here stated. I have stated all excep- 
tions. (4) I have no bodily or mental defect or infirmity except as here stated. 
I have stated all exceptions. (5) I have not had, within five years, any sickness, 
ailment, disease (bodily or mental), or any injury or surgical operations, except as 
here stated. I have stated all exceptions, and every case when I have consulted 
or received treatment from a doctor at his office or elsewhere. (6) I have never 
received nor applied for treatment at or in any hospital, dispensary, sanitarium, 
cure or other institution, except as here stated. I have stated all exceptions, with 
times and places of such treatment or applications.’” . 

That Mathew Mannion died on May 21, 1921. That defendant knew that insured 
died, because plaintiff went to its office on Grand avenue, from which place defend- 
ant collected the premiums. That she was given a paper, which she signed. That 
she went down one hot day, and at last a man came out and had some money and 
a paper, and he said: “Lady, your husband was sick before we issued this policy. 
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Here is the money back you paid, and sign this paper.” She said: “No; I sign 
no paper.” That she refused to take the money and walked out of the office. That 
a doctor examined her husband in her own sitting room before the policy was 
issued, after which the policy was issued. 

On cross-examination she stated: That she went to the office of the company; 
was interrogated by some one who wrote down her answers, and she signed that. 
That she did not have another paper executed by the attending physician, and did 
not return one. That she never brought it back. That they did it. They simply 
asked what doctor waited on insured. That she was asked if insured was treated 
at Barnes Hospital, and replied: “The first time to my knowledge I can’t give 
the day nor date, but I can strongly think it would have been perhaps in June.” 
That she went to Barnes Hospital with him, and he was treated by Dr. Eyerman, 
but did not know the cause of the treatment. That she was asked if she was 
furnished a pink paper at the office of the company to have it executed, and if 
she did not have it executed and furnished it to the company, and she answered 
that “she never went to get this paper; that they must have got it.” That she 
did not know where Dr. Eyerman lived. That plaintiff was asked if she remembered 
this question and answer: “Has deceased ever been an inmate of any hospital or 
other institution, or received treatment from any dispensary?” The answer to the 
question was: “Barnes Hospital, 1921, to April, 1921.” Plaintiff replied: “That is 
when he went to come out.” That plaintiff, upon being asked if she had not 
stated a while ago, on cross-examination, that it was in 1920, replied: “Well, I 
stated in 1920, which I don’t know—probably, yes, but afterwards they took him 
in there in March of ’21. That he wasn’t there but one time at the dispensary, 
that is all, and he never went back.” That a man offered her money, which must 
have been an offer of the return of the premium, telling her they heard he was 
sick for many months; plaintiff stating that she objected to that, and it wasn’t so. 
That she was asked at that time if the reason the company refused to make payment 
was because the insured suffered from angina pectoris prior to the issuance of the 
policy, and that he died from that, plaintiff answering: “I never heard such a 
remark as that.” That there was not anything he was suffering with except a 
short time before his death, 

On redirect examination plaintiff testified that assured was working at the 
time the policy was issued, and he worked until about November 28, and for 40 
years before that, never losing any time in sickness. 

Plaintiff's evidence further tended to show that a reasonable attorney’s fee for 
the services performed for plaintiff in this case was $250. 

Defendant’s evidence tends to show that defendant’s attorney stated as follows: 
“Tt is admitted by the plaintiff in this case that in the justice court the defendant 
made a tender of $18.80.” 

Defendant’s evidence further tends to show: That witness Kissler was employed 
between December 19, 1920, and. February 19, 1923, in defendant’s office on Grand 
avenue. That he called off the questions and wrote down whatever answers plain- 
tiff gave him, having her sign her name, and witnessing her signature and taking 
her affidavit. That with respect to the pink paper, which was the certificate of the 
attending physician at death. witness told plaintiff that some proof of assured’s 
death was necessary, and he gave her the paper with a notation to have it sworn to, 
and several days later plaintiff returned it to him. That the paper was not in 
plaintiff's handwriting. That the claimant's certificate, signed and sworn to by plain- 
tiff, tends to show that assured died May 21, 1921, 11.30 am., at St. Louis, Mo. 
That his occupation was clerk for St. Louis Transfer Company. That he quit work 
in October, 1920. That, in answer to the question, “When did deceased first com- 
plain of ill health, and what was the nature of the trouble complained of?” the 
answer was, “Stroke of paralysis”; and to the question, “What was the duration of 
illness?” the answer was, “Sudden death.” That in answer to the question, “Has 
deceased ever been an inmate of any hospital or other institution, or received treat- 
ment from any dispensary?” the answer was, “Barnes Hospital, March, 1921, to 
April, 1921.” That the claimant’s certificate shows it was dated and sworn to 
May 25, 1921. 

The certificate of attending physician at death, Dr. Eyerman, tends to show. 
That the immediate cause of assured’s death and the primary cause was angina 
pectoris. That the date of his first visit or prescription in last illness was 5-14-20, 
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and the date of last visit was 5-19-21. That, in answer to the question, “When, in 
your opinion, was health first impaired?” the answer was, “Patient states 3 months 
prior to first visit.” That, in answer to the question, “Was deceased ever an 
inmate of, or received treatment in, any hospital, dispensary or public institution?” 
the answer was, “At Washington University Dispensary and Barnes Hospital.” 

The testimony of defendant’s witness Dr. Eyerman tends to show: That he first 
saw assured almost exclusively in Washington University Dispensary 5-14-20. That 
he was seen rather frequently in the dispensary, and he had at least one, maybe more 
than one, admittance to Barnes Hospital. That the note states here that he was 
discharged from Barnes Hospital 5-14-21. That according to the figures assured 
was discharged from the hospital seven days before his death. That he was attended 
by the staff of the hospital, and that personally the witness had no care of him. 
That he did not treat him personally in Barnes Hospital. That cases in the wards 
of Barnes Hospital are taken care of by the staff or visiting man who was on duty 
at that time. That he had an abstract of his case in the dispensary record. That he 
had nothing to do with his actual care in the hospital, except to advise and counsel 
with the visiting physician on the ward. 

[1] 1. We think the record demonstrates that plaintiff made a prima facie case, 
for her evidence tends to show the issuance of the policy, its introduction in evidence, 
the payment of the premiums, the death of the insured, the signing of the claimant’s 
certificate after death and the refusal to pay. This evidence was sufficient, in view 
of these facts, to make a prima facie case for the jury. 

II. Error is assigned on the part of the trial court in refusing to direct a verdict 
for defendant at the close of plaintiff’s evidence and at the close of the whole evi- 
dence, on these grounds: (A) The evidence showed that, at the time assured made 
application for the insurance, he was suffering from angina pectoris, the disease which 
later caused his death. (B) The evidence in the case showed conclusively that the 
assured, at the time of the delivery of the policy, was not in a state of insurability 
shown in the application. (C) Proofs of death are admissible in evidence against the 
beneficiary as admissions, and, when not contradicted or explained, will be conclusive 
against the beneficiary. 

[2] Inasmuch as the case originated in the justice court, a written answer was 
neither necessary nor filed. However, defendant’s trial theory was misrepresentation, 
and the only instruction offered or given by the court at defendant’s instance pro- 
ceeded on the theory that assured was suffering from angina pectoris on September 8, 
1920, the date of the delivery of the policy, and that angina pectoris later caused his 
death. 

[3] Plaintiff contends that defendant cannot avail itself of the defense of mis- 
representation, for, before the defense can be interposed, defendant must, at or before 
the trial, deposit in court, for the beriefit of plajntiff the premiums received on such 
policy. This contention is based on section 6145, R. S. of Missouri, 1919, reading: 

“In suits brought upon life policies, heretofore or hereafter issued, no defense 
based upon misrepresentation in obtaining or securing the same shall be valid, unless 
the defendant shall, at or before the trial, deposit in court for the benefit of the plain- 
tiffs, the premiums received on such policies.” 

Plaintiff contends that the provision of the statute is a condition precedent to the 
defense of misrepresentation, and that, as compliance therewith does not appear by 
affirmative proof, the defense is not available. On the other hand, defendant contends 
that the record affirmatively shows that the conditions of the statute have been complied 
with, as shown by the statement of defendant’s counsel in support of the issues on its 
behalf, as follows: “If your honor please, and gentlemen of the jury, it is admitted 
by the plaintiff in this case that in the justice court the defendant made a tender of 
$18.80.” The plaintiff stood mute, and is estopped to deriy the facts stated therein. 

[4] III. Does the tender made as heretofore shown meet the situation presented 
by the statute? We think not, for a tender is not equivalent to a deposit in court 
which includes a tender and goes beyond. Mendell v. Howard, 200 Mo. App. 427, 208 
S. W. 497. The deposit in court broadens the rights of plaintiff, for it provides in 
effect a trust fund in the hands of the custodian for the benefit of plaintiff. It may 
be that a defendant, which we do not decide, after making a deposit in court, and 
before the acceptance thereof by the plaintiff, may, upon formal request to and with 
the consent of the court legally and properly withdraw the deposit; but, if this course 
is pursued, both the court and plaintiff are informed of the fact, the defense of 
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misrepresentation falls, and the case stands as though no deposit had been made. A 
deposit constitutes a continuous offer, until withdrawn, if that may be done. A tender, 
on the other hand, does not purport to be continuous. If, however, a tender could be 
said to be a continuous offer until withdrawn, it follows that neither the court nor 
the plaintiff is informed with certainty that the tender is withdrawn as in the case of 
a deposit, since defendant may mentally determine not to hold the offer open, and 
fail to communicate its intention. We think an interpretation of the statute dis- 
tinguishes a tender and a deposit in court. The statute is mandatory, and, before a 
defendant may make a defense of misrepresentation, it must deposit the es in 
court and hold them there. Lavin v. Ins. Co., 101 Mo. App. 435, 74 S. W. 366; 
Thassler v. Life Ass’n, 67 Mo. App. 505; Jenkins v. Ins. Co., 49 Mo. App. 55; Herz- 
berg v. Modern Brotherhood of America, 110 Mo. App. 328, "85S. W. 986 ; Welsh v. 
Ins. Co., 165 Mo. App. 233, 147 S. W. 147. 

[5] IV. Error is assigned because the trial court submitted to the jury the ques- 
tion of vexatious refusal to pay, defendant urging that an adverse verdict does not 
import a vexatious refusal, and, as it has been tersely stated, “the penalty should not 
be inflicted unless the evidence and circumstances show that such refusal was willful 
and without reasonable cause as the facts appeared to a reasonable and prudent man 
before the trial.” We agree that the position taken correctly states the rule of 
law. 

Applying the above rule to the facts found in the record, we think there is no 
evidence of a vexatious refusal to pay. That defendant inadvertently or through 
misapprehension failed to deposit the required sum of money in court does not alter 
the situation. The question obtained, Did defendant, before the trial, acting as a 
reasonable and prudent person, have reasonable cause and grounds to refuse to pay? 

The evidence tends to show that insured declared without any exceptions, that 
he had stated every case when he consulted or received treatment from a doctor at 
his office or elsewhere, that he had never applied for treatment at any hospital or dis- 
pensary, and that he was now in good health. Defendant’s evidence tended to show 
that insured consulted Dr. Eyerman on May 14, 1920, four months before his 
declaration, in Washington University Dispensary. Defendant received this informa- 
tion before the trial, and, as it was credible and could be relied on, we think reasonable 
cause to defend appeared, such as a reasonable and prudent person would act upon. 

Therefore the Commissioner recommends that, if plaintiff will remit the amount 
of said damages, to wit, $275, the judgment will be reversed, and the cause remanded, 
with directions to enter a new judgment in favor of plaintiff and against defendant 
for the sum of $289.36, with interest at the rate of 6 per cent. per annum from the 
7th day of January, 1924, otherwise the judgment will be reversed, and the cause 
remanded for a new trial. 

Per Curiam. The foregoing opinion of Davis, C., is adopted as the opinion of 
the court. 

Therefore, if plaintiff will remit the amount of said damages, to wit, $275, the 
judgment will be reversed and the cause remanded, with directions to enter a new 
judgment in favor of plaintiff and against defendant for the sum of $289.36, with 
interest at the rate of 6 per cent. per annum from the 7th day of January, 1924, 
otherwise the judgment will be reversed, and the cause remanded for a new trial. 

Daues, P. J., and Becker and Nipper, JJ., concur. 


ORCUTT v. MODERN WOODMEN OF AMERICA er AL. 
(Supreme Court, Appellate Division, Third Department. July 1, 1925.) 
210 New York Supplement 609. 

1. INSURANCE—ATTEMPTED CHANGE OF BENEFICIARY UNDER FRA- 
TERNAL BENEFIT CERTIFICATE NOT COMPLYING WITH BY- 
LAWS HELD INEFFECTIVE. 

Under by-laws of fraternal association requiring member desiring to change 
beneficiary to pay a fee and execute surrender clause in presence of, and attested by, 
camp clerk, or acknowledge it before person authorized to administer oaths, mem- 
ber’s attempt to designate his wife as beneficiary in place of his aunt by merely 
signing surrender, without verification or payment of fee, held ineffective. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 
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2. INSURANCE—WHEN EQUITY WILL TREAT NEW BENEFIT CERTIFI- 
CATE AS ISSUED, WHERE INSURED HAS DONE ALL IN HIS 
POWER TO CHANGE BENEFICIARY, STATED. 


Rule that, if insured has done all in his power to change beneficiary of fraternal 
benefit certificate, but dies before new certificate is issued, equity will treat certificate 
as issued, applies only when member has complied with requirements of by-laws. 

(For other cases, see Insurance, Dec. Dig. § 784[2].) 

Appeal from Supreme Court, Washington County. 


Action by Nellie Orcutt against the Modern Woodmen of America, wherein 
Mirandy Day (Mrs. Harry Day) was interpleaded. From a judgment for the inter- 
pleaded defendant, dismissing plaintiff’s complaint on the merits, plaintiff appeals. 
Judgment unanimously affirmed. 

Argued before Cochrane, P. J., and Henry T. Kellogg, Van Kirk, Hinman, and 
McCann, JJ. 

J. B. McCormick, of Granville, for appellant. 

T. W. McArthur, of Glens Falls, for respondent. 

Van Kirk, J. The plaintiff, Nellie Orcutt, brought an action against the Modern 
Woodmen of America to recover $1,000 upon a benefit certificate issued by that 
defendant to the deceased, Earl W. Orcutt, January 9, 1908. A like action was 
brought by the defendant, Mirandy Day. The defendant admitted its liability to the 
beneficiary legally entitled thereto. Upon stipulation, the defendant in these actions 
paid the money into court. Mirandy Day discontinued her action and interpleaded in 
the action brought by Nellie Orcutt. When the certificate was issued, Earl W. 
Orcutt was unmarried, and. Mirandy Day, his aunt, with whom he was living, was 
named the beneficiary. In January, 1915, he married the plaintiff. 

[1] The contract between the deceased and Modern Woodmen of America con- 
sisted of his application for membership benefit, the certificate therefor issued to 
him, and the by-laws of the association or order. By section 52 of the by-laws he 
was given power to change the beneficiary by complying with the terms of his con- 
tract. This section provided that a member, desiring to change his beneficiary, should 
execute the surrender clause on the back of the benefit certificate, designating therein 
the change desired, and delivered said certificate, together with a fee of 50 cents, 
to the camp clerk. The execution shall be either in the presence of the camp clerk 
and attested by him, or, if he cannot be reached, his acknowledgment may be taken 
by a person authorized by law to administer oaths, and the same then, together with 
the required fee, forwarded to the camp clerk. The surrender clause being so 
executed and the fee paid, the camp clerk shall forward the certificate and one-half 
the fee to the Head Clerk, who shall thereupon issue a new certificate, payable to 
the beneficiary named in said surrender clause. “No change in the designation of 
beneficiary shall be effective until a new certificate has been issued by the Head 
Clerk and within the life time of the member. Any attempt by a member to change 
the payee of the benefits of his Benefit certificate by will or other testamentary docu- 
ment, contract, agreement, assignment, or otherwise than by strict compliance with 
the provisions of this section shall be absolutely null and void.” Section 44 of the 
by-laws is as follows: 

“No officer of this society, nor any local camp, or officer or member thereof, is 
authorized or permitted to waive any of the provisions of the by-laws of this society 
which relate to the contract between the member and the society, whether the same 
be now in force or hereafter enacted. 

After his marriage the deceased lived with his family until his death, and had 
possession of the policy until on or about April 24, 1923, when it was sent to the local 
camp clerk, with a request for information as to what had to be done to change the 
beneficiary. The same was returned by Mr. Nichols, with instructions. The certificate 
was again sent to Nichols by mail, and reached him at noon on the 8th day of May, 
1923. The next mail, by which Mr. Nichols could send this out, was at noon of the 
following day, the 9th. When the policy was thus returned to Nichols, on May 8th, 
the “surrender clause” attached, requesting that the certificate be canceled and a new 
certificate issued in place thereof, naming Mrs. Nellie Orcutt as the beneficiary, was 
signed “Earl W. Orcutt.” It is not dated, attested, acknowledged, or verified in any 
manner, and no fee accompanied it. Mr. Nicholas learned of the death of the deceased 
on the morning of the 9th of May; the death having occurred at 4 o’clock that morn- 





780 The Insurance Law Journal, Vol, 65 [Nov., 1925 


ing. He kept the certificate until he communicated with the head office of the asso- 
ciation, and then, under its direction, mailed it to the head office. No fee was ever 
paid for the issuing of a new certificate. After finding facts above stated, which the 
evidence supported, the court concluded that the certificate is a valid obligation run- 
ning to the defendant, Mirandy Day, and that she is entitled to recover the amount 
due thereon. 

We think the judgment must be affirmed. The deceased had the absolute right 
to change the beneficiary, but the method for accomplishing the change is prescribed 
by the by-laws, and by them exclusively. For its own protection the association or 
lodge had a right to require compliance with its by-laws, and, unless those were sub- 
stantially complied with, the change of beneficiary could not become effective. 

[2] It is urged by the appellant that, if the insured has done all in his power to 
change the beneficiary, but, before the new certificate is actually issued, he dies, a 
court of equity wi!l treat such certificate as having been issued, citing Luhrs v. Luhrs, 
123 N. Y. 367, 25 N. E. 388, 9 L. R. A. 534, 20 Am. St. Rep. 754. But this conclusion 
can only be sustained when the member has complied with the requirements imposed 
in the by-laws on his part to be performed. In this case the deceased had entirely 
failed to comply with those requirements. The application for change of beneficiary 
was neither “attested by his camp clerk,” nor was “his acknowledgment thereto” 
taken “by any person authorized by law to administer oaths,” nor was any fee ever 
paid. Every impulse would incline one to hold, if possible, that the wife and 
mother of the two children of deceased should receive the proceeds of the certificate, 
and it was apparently the intent of the deceased to make her his beneficiary; but the 
contract protects the beneficiary named in the certificate until the requirements im- 
posed for the execution of the power to change the beneficiary have been fully com- 
plied with. Fink v. Fink, 171 N. Y. 616, 64 N. E. 506. 

The judgment should be affirmed, with costs. All concur. 


THETFORD v. MODERN WOODMEN OF AMERICA. (No. 6817.) 
(Court of Civil Appeals of Texas. Austin. April 22, 1925.) 
273 Southwestern Reporter 666. 

5. INSURANCE—STATUTE RELATING TO CLAIM FOR PENALTY AND 
ATTORNEY FEES HELD NOT APPLICABLE TO MUTUAL BENEFIT 
ASSOCIATIONS. 

Rev. St. art. 4746, relating to claim for penalty and attorney fees, in action on 
life policy, held not applicable to mutual benefit associations. 


(For other cases, see Insurance, Dec. Dig. § 800.) 


Appeal from District Court, Denton County; C. R. Pearman, Judge. 

Action by D. T. Thetford against the Modern Woodmen of America. Judgment 
for defendant, and plaintiff appeals. Reversed and remanded for new trial. 

Geo. M. Hopkins and Brent C. Jackson, both of Denton, for appellant. 

Truman Plantz, of Warsaw, Ill, Geo. G. Perrin, of Rock Island, Ill., and Sulli- 
van, Speer & Minor, of Denton, for appellee. 

McCtenpon, C. J. On June 6, 1910, the appellee, a fraternal beneficiary society, 
issued to James Bert Thetford, to whom we will refer as Bert Thetford, a benefit 
certificate for $3,000, payable, on the death of Bert Thetford, to his father the 
appellant herein. The application showed that Bert Thetford was born February 
14, 1892. He was not married, and lived with his father at his home in Denton county 
until about September 15, 1913, when he disappeared, having the month previous been 
indicted by the grand jury of Denton county on three bills charging forgery, and 
released on bail bonds. All assessments and dues under the certificate were paid up 
to and iricluding the month of December, 1920, and later appellant made demand 
upon appellee for payment of the certificate, basing his claim that Bert Thetford was 
dead upon the presumption of absence for 7 years “beyond the sea or elsewhere,” as 
provided in R. S. art. 5707. Thereafter, on March 10, 1922, appellant brought this 
suit against appellee, seeking to recover the amount of the certificate and the statutory 
penalty and attorney’s fees. 

The cause was tried to a jury upon special issues, and, upon the jury finding that 
Bert Thetford was not dead at the time appellee made the demand for payment, 
judgment was rendered in favor of appellee. ‘The appeal is from this judgment 
upon 15 assignments of error. 
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Assignments numbered 1, 9, 2, 15, 3, 10, 4, 5, and 12 will be first stated and con- 
sidered in the order named. These assignments predicate error upon the following 
rulings of the trial court: 

(1) In permitting appellant to testify on cross-examination that, after Bert Thet- 
ford left home in September, 1913, John Thetford came to appellant’s home and 
stated to him that Re left Bert at Blossomville, Miss., running a tractor. 

(9) In refusing a special charge to the jury that this testimony “was hearsay, 
and was improperly admitted, and you will disregard the same in arriving at a 
verdict.” 

(2 and 15) In permitting testimony of Ray Goode to the effect that he had seen 
a man in 1917 in the army whom he believed to be Bert Thetford. 

(3 and 10) In admitting in evidence the indictments and proceedings in con- 
nection therewith. 

(4) In refusing a peremptory instruction in favor of appellant for the amount 
of the certificate and the statutory penalty and attorney’s fees. 

(5) In refusing an alternative peremptory instruction in favor of appellant for 
the amount of the certificate. 


(12) In rendering judgment in favor of appellee upon the “legal evidence” ad- 
duced. 

It will be observed that these assignments relate to the character of evidence 
admissible, and the sufficiency of the proof, to rebut the statutory presumption of 
death from 7 years’ absence “beyond sea or elsewhere.” 

There was no controversy as to the following facts: That the certificate was 
issued as alleged, and all assessments and dues paid thereon up to and including 
December, 1920; that on September 15, 1913, Bert Thetford was 21 years old, un- 
married, in good health, and was living at his father’s home in Denton county; that 
in August, 1913, the three indictments were returned against him; that he was arrested, 
released on bond, and about September 15, 1913, left home and never returned; that 
later his bonds were forfeited, and reward was offered for his arrest and return to 
the officers. 

In his examination in chief, appellant testified : 

“T last saw Bert Thetford about the 12th of September, 1913. I saw him at home 
on that day. He said he was going to Fort Worth from here. I have not seen him 
nor heard of him since that time. I have made ingiury concerning him. I have not 
heard of him since that time.” 

His cross-examination, which embodies the testimony objected to, reads: 

“I suppose I have talked to young John Thetford. I have talked to him since 
Bert’s disappearance. I haven’t heard from Bert. As to whether I told Mr. ee 
I had not heard from him I will state that I haven’t heard from him since. I did 
hear John Thetford say he was in Mississippi. I did hear John Thetford, his cousin, 
who I say went at least as far as Argyle with him, say he was in Mississippi, run- 
ning a tractor on a big plantation. I didn’t advertise in any papers in Mississippi 
for him. I did not go back there. John Thetford told me he traded for Bert’s valise, 
and he had Bert’s valise back here, and I saw it. That was after Bert disappeared, 
when he was under bond for three cases of forgery. Bert got one foot mashed out 
here at the brickyard and was kind’a crippled.” 

On redirect examination, he testified: 

“John Thetford made that statement to me some 4 or 5 months after Bert left; 
something like that; I don’t know hardly how long it was. John was back here at 
that time. When he came back, he came to my house first. He did not make a state- 
ment to any one else as to where he was. He told me he was in Blossomville, Miss., 
and the letter I wrote him come back; said there wasn’t any such post office. I did 
not get in communication with him in any way, although I tried to do so. I did not 
make any other effort to find him. As to what kind of a boy Bert was with refer- 
ence to staying at home, I will state that he stayed at home all of the time.” 

We quote in full the testimony of Ray Goode, which was objected to as being 
insufficient to identify Serg. Parker as Bert Thetford: 

“My name is Ray Goode. I am teaching school at Esteline, Tex. My wife lives 
in Denton, Tex. She lives with my father while I am out teaching. I am 27 years 
old. I have lived in Denton county about 25 years. I was acquainted with T. B. 
(Bert) Thetford. I knew him from the time I was 6 or 8 years old, I guess. I 
have lived in 3 or 4 blocks of him. He was older than I was. I knew him when he 
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worked down at the brick plant. Along about 1917 I was in the army at San Antonio. 
When I left San Antonio I went to Syracuse, N. Y.° I was a private in the army. 
It had been several years prior to 1917 since I had seen Bert Thetford. There was 
a sergeant in the company I was in. This sergeant was about 6 feet tall, pretty 
slender, and limped in one leg. He was going under the name of Serg. Parker, but 
I thought it was Bert Thetford. I thought so then. That was in 1917. I said 
we went to Syracuse, N. Y., going from San Antonio on a troop train to that place. 
We came through Denton on that trip. I said I took this sergeant to be Bert Thet- 
ford. I did have a talk with this man that I took to be Bert Thetford with ref- 
erence to what towns were along this line of railway, through Denton. He knew 
where Denton and Whitesboro were: 

Cross-examination : 

“T don’t know where this Serg. Parker registered from—whether from 1908 Main 
street, Fort Worth, Tex., or not. I don’t know that that was Bert Thetford, nor do 
I pretend to say that it was Bert Thetford. He was a man that looked like Bert 
Thetford. He was with the outfit in the army that I was with about 3 months I 
think. He knew where Denton and Whitesboro were; however, I don’t see anything 
strange about that. There are lots of people who know where Denton and Whites- 
boro are. I think Whitesboro is a sort of terminal, and I think a good many people 
know where Denton is located. I think most any person who is intelligent enough 
to be a sergeant in the army would know where Denton is and where Whitesboro 
is. During the time I knew Serg. Parker I did not associate with him very much. 
We were in the same company. In coming from San Antonio through the country 
I rode with him part of the time. The only think he knew was where Whitesboro 
was. I don’t: know whether he seemed to know any of the people around here or 
not, as that wasn’t mentioned. He didn’t inquire anything about the people around 
Denton. I suppose Bert Thetford naturally knew a great many of the old timers 
around here. He would have known my father. That man didn’t ask me anything 
about my father. He didn’t ask me if I was Jim Goode’s boy, nor did he ask me 
anything about D. T. Thetford. He didn’t ask me anything about any of the people 
who lived around Denton. He merely knew where Denton and Whitesboro were. 
I can’t identify him as being Bert Thetford. I don’t. think my father was sheriff 
at that time. 

“T said I thought this man was Bert Thetford. The only reason I had to think 
that was that little resemblance. I did not ask him what his name was. I could not 
say for sure what color his hair was, but I think that it was pretty gray; however, 
I would not say for sure about that. I believe his eyes were blue, but I would not 
say for sure about that. I don’t know that I ever noticed or thought anything about 
his complexion. I believe he was pretty dark though. It is a fact that most of the 
boys who were in training were tanned up and pretty dark. The boys who came out 
of stores around town and went into the training camps soon got tanned up to 
where they were dark. I don’t remember which foot that fellow was lame in, but 
I do remember that he was a little lame in one foot; he limped just a little. I could 
not say for sure what size man he was. He must have been 6 feet tall and weighed 
about 165 pounds I should think. He was slender in build. I would take him to be 
about 33 years old at that time, which was in 1917. I don’t think he was younger 
than 33, although he could have been. I believe he was getting gray-headed. That 
was about May, 1917. He did not exactly seem like he was under any kind of a 
strain like he was on the dodge or anything of that kind. The boys in the army did 
have a fellowship for each other. I don’t know whether we were afraid to tell 
each other most anything or not. As to whether or nof we were afraid to trust 
each other with any kind of a secret, I will state that I was afraid to trust them 
with any kind of a secret—it depended on who it was. I judged that fellow to be 
about 33 years old. I don’t know that I noticed him close enough to discern whether 
or not he had any wrinkles on his face or not, or whether he was breaking, I don’t 
know how long he had been in the army. He was a sergeant when I went to the 
company. I don’t know whether he was afterwards made a lieutenant or not, but 
I don’t think he was. I don’t know what became of him. I don’t know what his 
first name was-——whether it was Serg. Wallace O. Parker or not. I don’t know 
whether he was first top sergeant of the Forty-Seventh company or not. He was 
transferred from the Forty-Seventh to the Ninth. I wasn’t in the Forty-Seventh. I 
was with the Ninth. He was not top sergeant of the Ninth, he might have been, : 
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don’t know. Brashear was the fellow’s name. I said I didn’t know whether he lived 
at 1908 Main street, Fort Worth, or not—don’t know whether that is the information 
he gave the War Department or not.” 

Redirect-examination : 

“He knew about the joint track before we got to Denton. I asked him if I 
could get off when we came through Denton, and he said we would not come through 
Denton; that there was a joint track and we would go around by Greenville. That 
was the main line. I said I thought he was Bert Thetford. I wrote my father about 
it. I was a private, and he was a sergeant. As to whether or not I had any reason 
for not accusing him of being a fugitive from justice I will state that I don’t believe 
I would hardly accuse him of being that. He was over me, which, I guess, was the 
main reason for me not saying anything to him about it because of the treatment I 
might receive from him as sergeant.” 

Recross-examination : 

“T suppose that practically everybody living in Denton, Fort Worth, and Whites- 
boro knew about that joint track. Serg. Wallace O. Parker, 1908 Main street, would 
probably know about that. As to whether I still think that was Bert Thetford, I 
will state that I don’t have any reason to believe it was not. I did talk to you [Mr. 
Hopkins] and Mr. Jackson over in the office in this regard about Christmas time, at 
which time I told you I wasn’t sure that that was Bert Thetford. I didn’t say I 
didn’t think it was him; I said I wasn’t sure. As to whether I was not disposed to 
appear in the case, I will state not that I know of.” 

Appellant testified in rebuttal that Bert was about 6 feet 2 inches tall, and “his 
weight ran all the way from 165 to 175 pounds. His complexion was medium dark, 
and one of his legs was 2 inches shorter than the other, and he limped a little;” that 
he had not seen him since 1913. 

[1] Independently of John Thetford’s statement to appellant, and of the testimony 
of Ray Goode, the evidence was sufficient both under the common law and under our 
statute to warrant a jury finding that the presumption of death from 7 years’ 
absence had been rebutted. 

[2] The common-law rule has been variously expressed, but for our present pur- 
poses it may be stated that the presumption of the continuance of life is rebutted by 
the unexplained absence of a person from his last or usual place of abode for 7 years 
ee without being heard of during such period. Our statute upon the sub- 
ject reads: 

“Art. 5707. Any person absentirig himself beyond sea or elsewhere for seven 
years successively shall be presumed to be dead, in any cause wherein his death may 


come in question, unless proof be made that he was alive within that time.” Act 
Feb. 5, 1841. 


Under the common law: 

“The presumption of death from unexplained absence is not, however, a presump- 
tion of law, but a mixed presumption of law and fact which may be rebutted, and 
it Will not be indulged when the circumstances of the case are such as to account 
for the absence of the person without assuming his death.” 17 C. J. p. 1116. 

Quoting further from the same volume at page 1173: 

“Evidence showing a motive for the disappearance of a person is admissible to 
rebut the presumption of death arising from absence. Thus it may be shown that 
the absent person supposed to be dead was a fugitive from justice, although a general 
rumor that a missing person had committed a crime without stating the source of the 
rumor is not admissible to explain his disappearance.” 

The following is from 8 R. C. L. p. 713: 

“The presumption of death, arising from the absence of a person from his home, 
unheard from for a period of 7 years, may be rebutted by counter proof or by a 
conflicting presumption, and the burden of the rebuttal is on the party denying the 
death of the absentee. The presumption may be rebutted by evidence sufficient to 
satisfy the jury that he has been heard from within that time, and it is not necessary 
to produce persons who have seen him or to produce letters received from him within 
that period. * * * The financial condition of the absentee, or that he was a specu- 
lator or visionary in his business, is all proper evidence to be considered by the jury 
in determining the fact of death or life. The fact that the absent person is a fugi- 
tive from justice, while it does not prevent the presumption from arising, is admis- 
sible to rebut the presumption of death, and it is rebutted by a showing that the 
fugitive has been seen, that there are rumors as to his whereabouts, and that he 
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absented himself when a warrant was issued for his arrest. When a presumption of 
death has been raised, the jury must determine, under proper instructions, what quan- 
tity of evidence will outweigh it and the credibility of such evidence.” 

[3, 4] To rebut the presumption of death from 7 years’ absence, our statute 
requires proof that the person was alive during that time. The character of proof 
is not prescribed; hence it should follow that the proof should be of such a nature 
as to warrant an inference contrary to that which the statute draws from the fact 
of 7 years’ continued absence. The presumption of death from 7 years’ continued 
absence is not an absolute one. It is based upon probability arising from cir- 
cumstances. The circumstances may be such as to sustain a finding of death from 
absence much shorter than the statutory period. This is so when they are of such 
nature as to preclude the reasonable hypothesis that the person is still alive. Wood- 
men v. Robinson (Tex. Civ. App.) 187 S. W. 215; K. of P. v. Wilson (Tex. Civ. 
App.) 204 S. W. 891; Woodmen v. Piper (Tex. Civ. App.) 222 S. W. 649. Con- 
versely, the circumstances may be such as to afford an explanation for such absence, 
though the 7-year period has been exceeded, which is as consistent with continuance 
of life as with death of the absent person. In such cases a finding of fact supporting 
either inference is warranted. This rule was applied in Barrios v. State, 83 Tex. 
Civ. App. 548, 204 S. W. 326, where the absent person had killed his wife’s father 
and fled to Mexico. The Court of Criminal Appeals, speaking through Judge Mor- 
row, Say: 

“The statute in question, in terms, makes the presumption rebuttable when it 
says, ‘unless proof be made that he was alive within that time.’ ” 

In the Kentucky case of Insurance Co. v. Martin, 108 Ky. 11, 55 S. W. 694, the 
same conclusion was reached under a statute substantially the same as ours as regards 
the question at issue. The statute there raised the presumption of death from a 
person’s continued absence for 7 years, “unless proof be made that he was alive within 
that time.” The question arose in a suit upon an insurance policy issued upon the 
life of James W. Tate, who left the state and had not been heard from for a period 
of over 7 years. At the time he left the state, Tate was 57 years old, and had a wife 
and several children. He was treasurer of the state, and had embezzled a large 
amount of state funds. He wrote several letters to his wife from different places 
in this country and abroad, and finally his letters ceased, and nothing more was 
heard of him. We quote from the opinion: 

“When the plaintiff shows that a resident of the state has been absent seven suc- 
cessive years from the time he left, or from the time he was last heard from, the 
burden of proof shifts to the defendant to overcome the presumption of his death. 
This proof may be direct, or it may be circumstantial, arising from the circumstances 
under which the person left, his reasons for leaving, or concealing his whereabouts, 
his age, condition of health, his motives for not returning or keeping in communica- 
tion with his home, and the like. In this case it was a question for the jury, on all 
the evidence, whether the assured, J. W. Tate, was alive or dead when the action 
was brought.” 

The facts at bar present a somewhat stronger case of rebuttal of the presump- 
tion than the Kentucky case. There the absent person was 57 years old, and left 
behind a wife and children, with the former of whom he communicated for a time, 
when suddenly all communication ceased, and all traces of him was lost; whereas 
here the absent person was only 21 years of age, was unmarried and in good health, 
and never communicated with those at home. He had just been released from jail 
under bonds given under three indictments charging felonies. There were the strong- 
est reasons for his continued absence and for concealing his whereabouts and his 
identity. If circumstantial evidence alone is ever competent to show that the absent 
person is alive during the 7-year period, the facts in evidence present such case. 

[5, 6] R. S. art. 4746, relied upon by appellant in support of his claim for penalty 
and attorney’s fees, has no application to mutual benefit associations. Woodmen v. 
Downer (Tex. Civ. App.) 241 S. W. 228. It follows, from what has been said above, 
that the indictments and proceedings thereunder were properly admitted in evidence. 

[7] The statement of John Thetford to appellant, to the effect that he left Bert 
Thetford in Blossomville, Miss., running a tractor was not, we think, admissible, 
either as evidence that Bert Thetford was alive at the time indicated in the statement 
or as tending to show, if it did so tend, that he established a home in Mississippi; 
and an instruction to that effect would have been improperly refused. As proof of 
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such facts, it was clearly hearsay and inadmissible under our statute. In Nehring v. 
MecMurrian, 94 Tex. 45, 57 S. W. 943, the Supreme Court, speaking through Judge 
Williams, say: 

“In inquiries concerning a person who has disappeared, for the purpose of deter- 
mining whether or not his death should be presumed, evidence that he has not been 
heard from is admissible to show the state of facts out of which such presumption 
may arise; and, on the other hand, evidence that he has been heard from has often 
been admitted to exclude the presumption. Prudential Association v. Edmonds, 2 
L. R. App. Cases, 487; Norris v. Edwards, 90 N. C. 382; Keech v. Rinehart, 10 Pa. 
St. 240; Dowd v. Watson, 105 N. C. 476; Smith v. Smith, 49 Ala. 156; Flynn v. 
Coffee, 12 Allen, 133. In cases where this character of evidence is admitted, the fact 
to be proved is that the party has not been heard from, and evidence. that he has or 
has not is therefore not considered to be within the rule which excludes hearsay 
evidence. Our statute (article 3372) is so worded, however, as to make it somewhat 
questionable whether or not the same rules of evidence apply under it as are recog- 
nized where the rule upon which the presumption of death arises is differently ex- 
pressed, as it is in most of the decisions which we have examined. French v. Mc- 
Ginnis, 69 Tex. 19; Smothers v. Mudd, 9 B. Mon. 490; Smith v. Smith, 5 N. J. Eq. 
484; Wambough v. Schenck, 2 N. J. L. 388; Osborn v. Allen, 26 N. J. L. 388; Hoyt 
v. Newbold, 16 Vroom, 219; same case, 46 Am. Rep. 757.” 

In the Kentucky case cited, the evidence in question consisted of reports of two 
or three persons to others that they had seen the absent person. The court say: 

“We are also of opinion that the court ought to have excluded the hearsay state- 
ments of the witnesses as to Snelling. The statute of 1798 (1 Dig. 544) enacts that 
any person absenting himself beyond sea, or elsewhere for seven years successively 
shall be presumed to be dead, in any case wherein his death shall come in question, 
unless proof be made that he was alive in that time. The proof shows that Snelling 
had been absent for more than seven years from this state, the country of his resi- 
dence, and not having been heard from was supposed to be dead. After the lapse of 
twelve years, some two or three persons report to others, that they had seen him 
alive. Such information certainly cannot be regarded ‘as proof that he was alive.’ 
It would be very dangerous to the rights of litigants, to permit such mere hearsay 
statements to be used in evidence. The court should have excluded them, and should 
also have refused the defendant’s instruction No. 13, which was based upon that 
proof.” 

[8] In the other cases cited the question does not appear to have been involved. 
Hearsay evidence has been held admissible to prove, or as tending to prove, death. 
Primm v. Stewart, 7 Tex. 178; York v. Hilger (Tex. Civ. App.) 84 S. W..1117; Mc- 
Doel v. Jordan (Tex. Civ. App.) 151 S. W. 1178. But it does not follow that proof 
that a party was alive, as required by our statute, may be so made. Statements of 
the character in question are held admissible under the common-law presumption, not 
as hearsay, but because the fact there required to be shown, to raise the presumption 
of death, is 7 years’ absence without tidings. Under our statute it is not incumbent 
upon the party relying upon the presumption to show that the absent person had not 
been heard of. French v. McGinnis, 69 Tex. 19, 9 S. W. 323. This distinction be- 
tween our statute and the common law was probably not in the mind of Prof. Wig- 
more when he wrote the following. “The doubt expressed in Nehring v. McMurrian 
was unnecessary.” Ev. § 2531, note 7. We do not find that this eminent writer 
oa to the Kentucky case (Smothers v. Mudd, 9 B. Mon. 490) cited by Judge 

illiams. 

[9] Under both the common law and our statute, the absence relied upon must be 
from the last residence of the person, and, where it is shown that he established a 
residence in another state, proof of absence from his former residence does not raise 
the presumption. State v. Teulon, 41 Tex. 249; Stiles v. Hawkins (Tex. Com. App.) 
207 S. W. 89; Turner v. Sealock, 21 Tex. Civ. App. 594, 54 S. W. 358; Latham v. 
Tombs, 32 Tex. Civ. App. 270, 73 S. W. 1060. It may be questioned whether the 
statement was sufficient, without corroboration, as tending to show that Bert Thet- 
ford had established a residence in Mississippi. But, if it was, it was clearly hearsay, 
and not admissible for that purpose. 

[10, 11] The evidence was inadmissible, however, as tending to discredit the testi- 
mony of appellant to the effect that he had never heard of Bert since he left home. 
Under the facts of this case, it was also admissible for another purpose. The cir- 
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cumstances surrounding Bert Thetford’s disappearance from home being such as to 
raise the issue of his being alive, regardless of the presumption arising from his 
absence, it was competent to show what, if any tidings, and from what sources, 
had come to his relations, and what, if any, efforts they had made to locate him. 
The objection to the testimony was properly overruled; and, since the special charge 
would have withdrawn it from the jury for every purpose, it was properly refused. 

[12, 13] We also think the testimony of Ray Goode was admissible for whatever 
the jury might consider its value as proof that the witness had in fact seen Bert 
Thetford in 1917; the latter being then in the army under the assumed name of 
Parker. It is true the witness was not willing to positively identify the Serg. Parker 
whom he met in the army at Thetford, and that there was some doubt in his mind as 
to the correctness of his opinion that it was Thetford whom he saw. But identity 
is largely a question of opinion, and it is not essential that the witness, in giving 
his opinion, should himself be free from doubt, or should eliminate all doubt with 
reference to the person’s identity. The liability of mistake would exist even where 
he was positive in his assertion that he recognized the person in question. The degree 
of uncertainty with reference to his testimony, and the extent of possibility or even 
probability of mistake, are matters which affect the weight of the evidence and not 
its admissibility—matters peculiarly within the province of jurors who are as well 
qualified to pass upon them as a court or any one else. We have not found a case 
in which the effect of this character of testimony in a civil suit has been passed 
upon, but in criminal cases the question frequently arises, and the courts uniformly 
give a very wide latitude to the jury in determining whether or not a person charged 
with crime has been identified by some witness who recognized him, thought he 
recognized him, or testified to some feature, attribute, characteristic, or even to matters 
of dress, voice, etc. Texas cases upon this subject are collated in 6 Texas-South- 
western Digest Criminal Law, Key Number 453. Corpus Juris lays down the fol- 
lowing rules upon this subject as applied by the courts in. criminal matters: 

“Provided he bases his testimofy on his own knowledge and not on information 
furnished by another, the opinion, belief, judgment, or impression of an ordinary 
witness as to the identity of a person or an object is competent evidence.” 16 Corpus 
Juris, § 1573. 

“Identity need not be positive and certain; it is enough for him to testify that 
his belief, opinion, impression, or judgment is that accused is the person whom he 
saw commit the crime. The indefiniteness and uncertainty affect the weight rather 
than the admissibility of the testimony.” 16 Corpus Juris, § 1050. 

In Andrews v. State (Tex. Cr. App.) 83 S. W. 188, Presiding Judge Davidson 
uses the following language: 

“Objection was urged that this evidence did not identify defendant as being the 
negro seen by the witness. While this identification or attempted identification is not 
very satisfactory, yet this would not exclude the testimony. This goes more to its 
weight than admissibility.” 

(14] The evidence of Goode was that he had lived 25 years in Denton county; 
he was very near the same age as Bert Thetford, and lived 3 or 4 blocks from him; 
had known him from the time he was 6 or 8 years old. He described his physical 
appearance and that he limped in one leg, which latter description accorded with 
that conceded by the father. He served in the same company with Serg. Parker, and 
talked with him while on the train. Parker was apparently familiar with the country 
through which they were riding, which was in the vicinity of Denton. The witness 
believed at the time that Parker was Thetford, and saw no reason to change his 
opinion. He had written his father about the circumstance at the time. We think 
the evidence was such as to warrant its submission to the jury, and that the court 
did not commit error in admitting it. It was certainly no weaker than that adduced 
in the English case of Assurance Co. v. Edmonds, 2 L. R. App. Cas. 487, the admissi- 
bility of which, while not raised, was conceded by all the judges who sat in the 
case. 

In motion for new trial, the plaintiff asserts that he has been searching for the 
Serg. Parker referred to, and has been advised by the War Department that he was 
Wallis O. Parker, who gave his enlistment address as 208%4 Main Street, Argenta. 
Ark., and as persons to be notified his wife, Mrs. Wallis O. Parker, 501 E. Third 
Street, Fort Worth, and brother, Forrest C. Parker, with the Postal Telegraph Com- 
pany, Houston, Tex.; that plaintiff’s attorney had written all these addresses, and 
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had been advised by the telegraph company that at last accounts Wallis O. Parker 
was employed by some oil company in Tampico, Mexico; that the plaintiff has not 
had time since the trial of the case to get in touch with said Wallis O. Parker, but 
had reason to believe that he could locate and get in touch with him and establish 
the fact that Goode was mistaken in believing that Serg. Parker was Bert Thetford. 
It was further alleged that at the first opportunity after Ray Goode was subpoenaed 
as a witness plaintiff’s attorneys had talked with him about Parker, and were advised 
that he could not identify him as Bert Thetford, but nevertheless they immediately 
took steps to locate Parker and obtained the information above shown. 

[15-18] Plaintiffs have also filed an affidavit made on December 5, 1924, by Wallis 
O. Parker, before a notary public in Harris county, Tex., in which affiant identifies 
himself as the Serg. Parker testified to by Goode, and gives other facts regarding 
himself, showing that he is not the same party as Bert Thetford. The affidavit, of 
course, cannot be considered on appeal for any purpose. The facts set up in the 
motion for a new trial are not sufficient to justify setting aside the trial court’s action 
in overruling the motion. It does not appear from the motion what portions of the 
information were obtained before the trial and what afterwards but it clearly appears 
that plaintiffs were apprised before the trial of what Goode’s testimony would be, 
and had the data from which they could have obtained all the information contained 
in the motion for new trial and in the affidavit presented to this court. Plaintiff 
did not claim surprise at the testimony of Goode, and did not ask for further time 
to investigate with reference to Serg. Parker, so as to determine whether or not he 
were the same person as Bert Thetford. Plaintiff’s announcement of ready for trial 
was without qualification, and he took the chance of whatever effect might be given 
to Goode’s testimony. If his testimony upon the trial was substantially different 
from what he had told plaintiff’s attorneys, and they were induced to announce ready 
upon his former statement to them, it was the duty of plaintiff to claim surprise 
at the time, and ask permission to withdraw his announcement of ready, in the 
absence of which course he waived his right for further investigation, and cannot 
complain except as to the legal admissibility of the evidence. A party will not be 
permitted to speculate upon the verdict of a jury with full knowledge of the status 
of the testimony, and, after an adverse verdict, be given a new trial for the purpose 
of further investigation to ascertain whether the witness has been mistaken in his 
testimony. Since we have reached the conclusion that the trial court’s judgment 
must be reversed upon another ground, the question of identity of Serg. Parker as 
Bert Thetford may be cleared up, and the whole matter become unimportant, or else 
conclusive of the issues in the case. 

Assignments numbered 6, 7, 8, and 11 complain of the charge of the court and 
the refusal of special charges. The pertinent portions of the court’s charge follow: 

“Our statute provides that any person absenting himself beyond the sea or else- 
where 7 years successively shall be presumed to be dead, in any cause wherein his 
death may come in question, unless proof be made that he was alive within that 
time. But you are charged that such presumption may be rebutted by proof, and 
the burden of this proof is on the defendant, and the jury, in considering the issues 
hereinafter submitted, should consider, in connection with the presumption, all the 
facts and circumstances shown by the evidence attending the departure of the assured, 
and the reasons for his absence, if any, and his motives for not returning or keeping 
in communication with his home, if any. Now, bearing in mind the foregoing in- 
structions, you are asked: (1) Was J. B. Thetford, the assured, dead at the time 
of the demand by the plaintiff of the defendant for the payment of the benefit certifi- 
cate sued upon herein? Answer ‘Yes’ or ‘No.’ 

Plaintiff also requested the following special instruction, which was refused: 

“You are instructed that under our statute a person who is absent from home 
for a period of 7 years successively, without proof that he was alive during the time, 
is presumed to be dead, and you are therefore instructed that, if the said James Bert 
Thetford was absent from home for a period of 7 years prior to March 1, 1921, 
then the burden is upon the defendant to prove by a preponderance of the evidence 
that he was alive within that time, and, if it has failed to do so, you are instructed to 
answer the first question contained in the court’s charge ‘Yes.’ ” 

Plaintiff also presented a complete special issue charge, but, since its refusal in- 
volves the same issues as those involved in the objections to the court’s charge and 
the refusal of the above special charge, it is not necessary that it be quoted. 
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Stated generally, the contentions of plaintiff are, first, that the issue for the 
jury to determine was not whether the assured was dead, but whether the statutory 
facts existed which would raise the presumption of his death without proof that he 
was alive during that time; and, second, that the charge of the court did not properly 
place upon the defendant the burden of proof required to rebut the presumption that 
the assured was dead during the 7 years’ period of absence. 

[19, 20] There is no merit in the contention that the special issue submitted to the 
jury was improper. The ultimate fact, and only fact to be determined was whether 
Bert Thetford was dead before the cerificate, but for his death, would have lapsed. 
The presumption which the statute raises from 7 years’ absence was but evidence of 
this fact. It was proper for the court to charge the jury upon the law in that regard, 
and also to charge them that the presumption thus raised might be rebutted by cir- 
cumstantial evidence. The ultimate issue of fact, however, which the case presented, 
was whether Bert Thetford was dead or alive when the cause of action was claimed 
to accrue, and that issue was properly submitted to the jury. In the Martin Case this 
very question was involved and decided adversely to appeliant’s contention. We quote 
from the opinion: 

“The court instructed the jury as follows: ‘If the jury believe from the testi- 
mony that the insured, J. W. Tate, while a resident of and living in Franklin county, 
Kentucky, left the state of Kentucky on the 16th day of March, 1888, and that for 
seven years continuously from the 3d day of December, 1888, nor since that time, has 
returned to the state or been heard from since December, 1888, they ought to find 
for the plaintiff.’ “The law presumes one dead who departs from the state, and is 
gone for seven consecutive years without returning, and has not been heard from 
since he left, unless it be shown that he has returned to the state or been heard from 
within that time, or at any time since, or that he was alive during that time.” By 
these instructions the jury were, in terms, told to find for appellee if Tate had been 
absent from the state for seven years without being heard from since December, 1888. 
The question of whether he was in fact alive or dead was not submitted to the jury, 
nor were they authorized, by these instructions, to find for the appellant if they did 
not in fact believe him dead. Instead of the instruction we have quoted, the court 
should have told the jury that they ought to find for the plaintiff if they believed from 
all the evidence that Tate was dead on June 30, 1897; otherwise, for the defendant. 
The court should also have told them that if Tate, while a resident of Franklin county, 
Ky., left the state of Kentucky on March 16, 1888, and that for seven years con- 
tinuously from December, 1888, he had not returned to the state or been heard from, 
the law presumed him dead, unless it was shown that he was alive within that time; 
but that such presumption (like that of innocence or sanity) might be rebutted by the 
proof, and that the jury should consider, in connection with this presumption, all the 
circumstances shown by the evidence attending the departure of Tate, and the rea- 
sons for his absence, if any; and it was a question for them to determine on all the 
evidence whether Tate was alive or dead when the suit was filed.” 

(21] The question whether the trial court properly instructed the jury as to the 
burden of proving whether Bert Thetford was alive during the 7 years of his absence 
arises upon refusal of the special issue above quoted. It will be noted that in the 
court’s charge “the burden of proof is on the defendant to rebut the presumption” ; 
whereas/ in the requested special issue “the burden of proof is on the defendant to 
prove by a preponderance of the evidence that he was alive during that time.” 

In the first quotation above from the Martin Case the rule is announced that, 
when the requisite facts are shown to raise the presumption of death, the 
“burden of proof shifts to the defendant to overcome the presumption,” and the 
same rule is announced in a number of other cases. But in none of them is the 
particular question, which the refusal of the special issue raises, discussed. We 
quote from a note upon the subject in L. R. A. 1915B, p. 744: 

“Although no cases have been found within the scope of the present note which 
observe the distinction between the presumption of death and the burden of proof 
as to the issue of death, it would seem that, according to the modern view of the 
relation between presumption and burden of proof (see 4 Wigmore, Ev. § 2485 et 
seq.), the burden of proof in the sense of the risk of nonpersuasion of the jury, to 
employ Prof. Wigmore’s phrase, remains throughout upon the party whose substantive 
rights depend upon the fact of the death of the person in question, and that the burden 
of proof in this sense does not shift as the result of the presumption of death, although 
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the presumption does make it incumbent on the adverse party to go forward with the 
proof and introduce some evidence tending to rebut the presumption. The practical 
bearing of the distinction lies in the possibility that the minds of the jury may, as 
a result of the evidence as a whole, be left in a state of equilibrium on the issue of 
death; in which event, according to the modern view, the party whose substantive 
rights depend upon the fact of death must fail, notwithstanding the original presump- 
tion in his favor. This modern view has been discussed in its relation to the rule 
res ipsa loquitur in the note to Cleveland, C. C. & St. L. R. Co. v. Hadley, 16 L. R. A. 
(N. S.) 527. It may be noted here that this view as regards res ipsa loquitur has 
recently been sanctioned by the United States Supreme Court in Sweeney v. Erving, 
228 U. S. 233, 57 L. Ed. 815, 33 Sup. Ct. Rep. 416. The view is discussed in its 
relation to negligence in bailment cases in the note to Stone v. Case, 43 L. R. A. 
(N. S.) 1168, and in its relation to insanity in criminal cases in the note to Adair v. 
State, 44 L. R. A. (N. S.) 119, 121. The point may, of course, be presented in any 
case where there is evidence tending to overcome a rebuttal presumption.” 

From the note referred to in 16 L. R. A. (N. S.) p. 527, we read: 

“There are almost numberless cases in which the courts have expressed their 
understanding of the effect of the rule res ipsa loquitur by the formula that an accident 
to which the rule applies creates a presumption of negligence and casts upon the 
defendant the burden of proof, without explaining or in any way qualifying the 
phrase ‘burden of proof.’ Even when both formulas were not employed in a com- 
plementary sense the courts were formerly quite as apt to express the effect of the 
rule res ipsa loquitur by the statement that the burden of proof was or was not cast 
upon the defendant, according as the rule was deemed applicable or not, as by the 
statement that the accident did or did not create a presumption of negligence. As 
subsequently shown, an instruction in the first or complementary form is not generally 
deemed erroneous, or at Jeast not so erroneous as to require a reversal, even by the 
courts which expressly recognize the distinction between presumption of negligence 
and burden of proof, if it is clear from the charge as a whole that the phrase ‘burden 
of proof’ was used merely in the sense of making it incumbent upon defendant to 
introduce evidence to meet the presumption of negligence which arises in favor of the 
plaintiff by proof of the accident, and not in the sense of requiring defendant to meet 
that presumption by a preponderance of evidence establishing its freedom from 
negligence. While its does not seem probable that the courts in those cases con- 
sciously used the phrase in this restricted sense, and the impression left by the 
majority of the cases is that the courts regarded the proposition that the accident 
creates a presumption of negligence, and the proposition that the accident casts the 
burden of proof upon the defendant, as equivalent or at least complementary proposi- 
tions, it is nevertheless true that few, if any, courts which have expressly considered 
the question have denied the technical validity of the distinction, or disputed the 
theoretical soundness of the position taken in cases like Kay v. Metropolitan Street R. 
Co., 163 N. Y. 447, 57 N. E. 751, that the presumption which arises in favor of the 
plaintiff, in a case to which the doctrine of res ipsa loquitur applies, does not cast 
upon the defendant the burden of proof in the sense that the defendant is bound to 
establish freedom from negligence by a preponderance of evidence. The distinction 
and grounds upon which this position rests, and its practical effect, are perhaps as 
clearly stated in that case as in any case that can be found. The court there says: 
‘The plaintiff upon the issue of negligence had to meet the burden of proof at every 
stage of the case. When a party alleges the existence of a fact as the basis of a cause 
of action or defense, the burden is always upon the party who alleges the fact to 
establish it by proof. The onus probandi is upon him throughout. In the case at bar 
the plaintiff made out her cause of action prima facie by the aid of a legal presump- 
tion, but when the proof was all in, the burden of proof had not shifted, but was still 
upon the plaintiff. The charge of the learned trial judge had reference to the case 
when all the proof on both sides had been given. If the defendant’s proof operated to 
rebut the presumption upon which the plaintiff relied, or if it left the essential fact of 
negligence in doubt and uncertainty, the party who made that allegation should suffer, 
and not her adversary. The jury were bound to put the facts and circumstances proved 
by the defendant into the scale against the presumption upon which the plaintiff 
relied, and in determining the weight to be given to the former as against the latter 
they were bound to apply the rule that the burden of proof was upon the plaintiff. If, 
upon the whole, the scale did not preponderate in favor of the presumption and against 
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defendant’s proof, the plaintiff had not made out her case, since she had failed to 
meet and overcome the burden of proof.’” 

We can see no distinction in principle between the presumption of death from 7 
years’ absence and the presumption of negligence from a given state of facts under 
the doctrine of res ipsa loquitur. In the former the fact to be established is the 
death of a person, in the latter it is the negligence of defendant. In each case the 
burden of proof to establish such fact rests upon the party asserting it. We are 
in accord with the reasoning set forth in the two notes above quoted from. It will 
be observed that, although in the Martin Case the court uses the expression that the 
“burden of proof” rests on defendant to show that the absent person was alive during 
the 7-year period, yet, in directing the lower court as to the proper charge to be given, 
it was not intimated that such fact must be established by a preponderance of evidence, 
thus clearly indicating that “burden of proof” was not intended in that sense. The 
trial court very closely followed the direction in the Martin Case, and, for the reasons 
stated, we overrule the assignments in question. 

[22] By the thirteenth assignment of error plaintiff complains of the following 
argument by one of defendant’s counsel before the jury, on the ground that it was 
improper and calculated to prejudice the plaintiff in the minds of the jury, and was 
not supported by testimony: 

“This plaintiff, the father of a fugitive from justice, is seeking to take advantage 
of his own wrong. When Bert Thetford packed his suit case and left, he [meaning 
plaintiff] did not ask his son to remain, but induced and encouraged his own son to 
flee from the officers of the law, and he induced and encouraged his son to become a 
fugitive from justice, and became a party to the crime, and, gentlemen of the jury, 
such a man deserves no consideration at your hands, and you ought to find a verdict 
for the defendant in this case.” 

Each of the objections made to this argument was valid, and should have been 
sustained. There was no testimony, so far as the record shows, that plaintiff induced 
or encouraged his son to flee from the officers of the law, or that he was a party to 
his son’s crime. But, even had there been such testimony, the argument was improper 
as an appeal to passion and prejudice. The statement that “such a man deserves no 
consideration at your hands, and you ought to find a verdict for the defendant in this 
case,” is clearly susceptible of but one construction; namely, that, regardless of the 
merits of the controversy, regardless of all facts and circumstances which might 
establish plaintiff’s legal right to recover, and of what the jury might believe con- 
cerning such facts and circumstances, the jury, disregarding all such matters and all 
evidence in reference thereto, should find for the defendant because plaintiff was a 
bad man, that is, that he was a party to his son’s crime, in that he had assisted him 
in escaping the punishment which the law might mete out to him. That such argu- 
ment is improper and prejudicial is manifest, and requires no argument to establish 
it as being such. We sustain the assignment of error, which ruling requires a 
reversal of the case. 

[23, 24] The fourteenth assignment of error complains of the action of the 
court in refusing to instruct the jury not to consider the following argument by 
defendant’s counsel: “Why don’t they [meaning plaintiff] bring the mother of James 
Thetford and let her testify here?” and upon objection being made by counsel for 
plaintiff, said attorney continued: “I saw her and his sisters here yesterday; I saw 
you talking to them in the hall.” The objection made to the argument at the time 
was that the statements were outside the record, were untrue in fact, and were cal- 
culated to prejudice plaintiff’s right before the jury; that the mother of assured was 
dead, and he had no sister in attendance upon the trial. The qualification which the 
judge made to the bill preserving these objections was that, during the colloquy be- 
tween counsel for plaintiff and defendant regarding this statement, and after plaintiff’s 
counsel had stated that assured’s mother was dead and his sister was not there, de- 
fendant’s counsel stated the following, in substance: “Then I am in error. I saw 
some women here, and I thought it was the mother and sister of Bert Thetford. 
Of course, the jury will disregard my remarks in respect to them.” All of which 
statements were made in the presence of the jury. Although the original statement 
made by defendant’s counsel was improper, the matters therein stated being entirely 
outside the record, the last-quoted statement, in which he retracted the original state- 
ment, and, in substance, requested the jury to disregard it, in our opinion relieved the 
incident from any deleterious effect so far as plaintiff was concerned. While it would 
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have been proper for the court also to have itistructed the jury to disregard the 
improper remarks, still failure to do so under the circumstances, and especially in 
view of the fact that defendant’s counsel had already in substance made the same 
request was not reversible error. In order to warrant a reversal for improper argu- 
ment of counsel, the record should show at least some substantial probability that the 
improper argument affected, adversely to the losing party, the jury’s verdict. Rightly 
disposed jurymen would not be influenced in favor of the defendant or against the 
plaintiff by a statement made by defendant’s counsel, which, upon being challenged 
as to its correctness, he promptly withdrew, admitting his error, and requested the 
jury not to consider. The natural thing to be expected of fair-minded men under such 
circumstances would be to disregard the statement altogether. There would be 
much more reason to presume that the jury would resent this character of argument, 
and penalize the party making it, than be influenced favorably to such party thereby. 
For these reasons, we hold that the error of the trial court, if any, in refusing to 
instruct the jury to disregard the argument, was harmless, and overrule the assign- 
ment. 

For the error pointed out, the judgment of the trial court is reversed, and the 
cause remanded to that court for a new trial. 

Reversed and remanded. 

Blair, J., being recused, did not sit in this case. 


THE MACCABEES v. JOHNSON. (No. 7357.) 
(Court of Civil Appeals of Texas. San Antonio, May 13, 1925. Rehearing 
Denied June 10, 1925.) 
273 Southwestern Reporter, 612. 

1. INSURANCE—RECORD KEEPER HELD AGENT OF ASSOCIATION 
IN COLLECTING AND FORWARDING DUES NOTWITHSTANDING 
PROVISION IN BY-LAWS. 

A record keeper of a subordinate body of a fraternal benefit society, who for 
several years received monthly dues from member, held to be an agent of society 
in collecting and forwarding such dues, notwithstanding by-laws and regulations, 
providing that he shall be agent of subordinate body and its members. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 


2. INSURANCE—FORFEITURE FOR DELINQUENT PAYMENT OF 
DUES HELD WAIVED BY ACCEPTANCE OF OVERDUE PAYMENTS 
THROUGH AGENT. 

Where record keeper of subordinate body of fraternal benefit society for 
several years received delinquent dues from member, held that,’ notwithstanding 
Rev. St. art. 4847, society was charged with knowledge of failure of member to 
promptly pay dues, and waiver of prompt payment of dues was that of society, 
precluding it from setting up forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 


Appeal from District Court, Tarrant County; H. S. Lattimore, Judge. 

Action by Mrs. Callie Johnson against The Maccabees. Judgment for plain- 
tiff, and defendant appeals. Affirmed. 

Street & Coston, of Waco, for appellant. 
Durwood H. Bradley, of Lubbock, and Sam J. Callaway, of Fort Worth, for 
appellee. : 

ty, C. J. This is a suit by appellee to recover of appellant a judgment for 
$1,000, alleged to be due her on a benefit certificate issued by appellant to Walter 
S. Johnson, her deceased husband, in which she was named as the beneficiary. 
Appellant sought to evade payment of the amount because the deceased had failed 
to pay the January rate or assessment of $1.30. The cause was heard without 
a jury, and judgment rendered in favor of appellee for $1,000. 

The facts show that on August 29, 1916, a benefit certificate for $1,000 was 
issued by appellant to Walter S. Johnson, and he paid the monthly rate of dues 
thereon up to January 1, 1922. He did not pay the dues for January, 1922, 
until February 24, 1922, when he paid the amount due for January and February. 
Appellee was the beneficiary in the certificate, and her husband died on March 5, 
1922. After his death a notice was received from C. P. Buchanan, secretary of 
Tent No. 1200, located at Itasca, Tex., and who was the agent of appellant in the 
collection of dues from the members of Tent No. 1200, that deceased had been 
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automatically suspended for non-payment of the January assessment, amounting 
to $1.30. For at least three years immediately preceding his death Walter S. 
Johnson, deceased, who lived in Fort Worth, had sent his dues to Buchanan at 
Itasca, sometimes two months’ payments at a time, and often after the end of the 
first month, and after the 10-day suspension period granted, after the end of a 
month, had expired. Buchanan had always received the payments and entered them 
as received during the month for which they were due. Deceased was hurt in 
an elevator on or about January 14, 1922, and grew worse until his death on March 
5. It is significant that the custom of receiving two months’ dues in the second 
month was declared at an end during this illness, and only the day before the 
death of Walter S. Johnson. The thought occurs that, had he not been in extremis 
at the time, no suspension would have been mentioned. Sending a health certificate 
to a dying man for him to fill out and return was the refinement of cruelty. 


Buchanan received the post office order for the dues of January and February 
on or about February 25, but he did not notify Walter S. Johnson of his suspen- 
sion until he was dead. He admits that he knew that Johnson had been hurt, 
and the facts create the impression that he was holding the forfeiture in abey- 
ance until he could ascertain whether Johnson would recover. He was gambling 
on his living, and he took a close margin. He had for years been receiving dues 
from Johnson just as he received the last amounts, but he set aside the custom 
when he supposed the man was dying. This is one of the most extreme cases of 
forfeiture we have had brought to our notice, and “’tis pity, ’tis true, and pity ’tis, 
‘tis true” that a fraternal benefit society will place itself in the attitude occupied 
by appellant in this case. Such conduct shakes the foundation of fraternal benefit 
insurance, and destroys the confidence of the masses of the people in that form 
of insurance. This man for five years had been paying his monthly dues to appel- 
lant, and for three years had been paying them for two months in the second month, 
and without cavil or question such dues had been accepted until it was ascertained 
that the man was in an extreme condition, when the pound of flesh was demanded, 
and the courts of the country are informed that justification for the cold exactions 
of the society is found in the fact that “it is so nominated in the bond.” The law 
will not sanction such action, and justice and equity will not tolerate it. 

[1] The record keeper was the agent of appellant in the collection and for- 
warding of the dues of the members, in spite of by-laws and regulations providing 
that he shall be the agent of the subordinate body and its members. As said by 
the Supreme Court of the United States in Supreme Lodge, Knights of Pythias, 
v. Withers, 177 U. S. 260, 20 S. Ct. 611, 44 L. Ed? 762: 

“The position of the secretary must be determined by his actual power and 
authority, and not by the name which the defendant chooses to give him. To invest 
him with the duties of an agent, and to deny his agency, is a mere juggling with 
words. Defendant cannot thus play fast and loose with its own subordinates. 
Upon its theory the policyholders had absolutely no protection.” 


That is aptly said, but in such cases it is not only playing “fast and loose 
with its own subordinates,” but it is juggling with the rights of men and their 
wives and children, and rendering uncertain and precarious efforts made by the 
husband and father to leave something material for his loved ones. Buchanan 
was the agent of appellant in collecting and forwarding the dues of the members, 
and multiplied by-laws cannot render him an agent for someone else. 

[2] Article 4847, Rev. Stats., provides that the constitution and laws of the 
society may provide that no subordinate body nor any of its subordinate officers 
or members shall have the power or authority to waive any of the provisions of 
the laws and constitution of the society, and the same shall be binding on the society 
and each and every member thereof, and on all beneficiaries of members. It seems 
that appellant’s laws have provided as empowered by the law of the state. The 
evidence, however, shows that for three years Buchanan, if not all the time, at 
numerous times, sent in dues of Walter @ Johnson, and the supreme body would 
be charged with knowledge that the dues were being paid in a different way 
from that designated in the laws. The record keeper was required to report monthly 
collections. Appellant was charged with knowledge of any failure of any member 
to pay his dues during the month for which they were assessed. The presumption 
is that the officer performed his duty, and the waiver of payment during the month 
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was adopted by the supreme body and became its waiver and not that of a subordi- 
nate officer. 

After referring to the statute under consideration, the Commission of Appeals, 
through presiding Justice McClendon, in Calhoun v. The Maccabees, 241 S. W. 101, 
held : 

“It cannot be questioned * * * that the Supreme Tent itself or its officers act- 
ing within the scope of their official duties, had the power to bind the Supreme 
Tent in this regard. The general rules applicable to waiver and estoppel apply 
to their acts in the same manner and with the same effect that they apply to the 
acts of other corporations or individuals and their duly authorized agents. This 
principle is now firmly established. * * * It is also well established that the 
general principles of the law of agency apply to these associations in like manner 
as to other associations and individuals. Where, therefore, the association has dele- 
gated to a local body or officer some duty to be performed for the association, 
the latter is bound by the acts of the agent within the scope of the delegated 
duties, upon the principle that the acts of the agent within the line of his delegated 
duties are, as a matter of law, the acts of the principal. The principal is also 
charged, as a matter of law, with knowledge of the acts of the agent within his 
official duties; and knowledge or notice acquired by the agent in the performance 
of those duties is, as a matter of law, imputed to the principal.” 

The facts in that case are strikingly similar to the facts in this case, the appel- 
lant in this case being the appellee in the Calhoun Case, in which the society was 
seeking to evade payment of $1,000 taken out by a brother in favor of his sister, 
Katie Calhoun, and the society was seeking to avoid payment after the death of 
the brother, because the $1.30 due in February, 1918, had been appropriated by the 
agent and had not reached the society. The district court and Court of Civil Appeals 
held that a forfeiture had taken place, but the Commission of Appeals, with the 
approval of the Supreme Court, held that the society was liable, and reversed the 
judgment and rendered one in favor of the beneficiary for the amount of the policy. 

As said by the United States Supreme Court in the Withers Case herein cited: 

“The reports are by no means barren of cases turning upon the proper con- 
struction of this so-called ‘agency clause,’ under which the defendant seeks to 
shift its responsibility upon the insured for the neglect of Chadwick [the agent] 
to remit on the proper day. In some jurisdictions it is held to be practically void 
and of no effect; in others, it is looked upon as a species of wild animal, lying 
in wait and ready to spring upon the unwary policyholder, and in all it is eyed 
with suspicion and construed with great strictness.” 

We feel disposed to adopt the wild animal theory, and view the whole pro- 
ceeding not only with suspicion, but with positive condemnation. 

The course of dealing of the agent with the deceased must necessarily have 
been known by the Supreme Tent. For years it had been accepting dues paid 
by deceased after the prescribed time, and the belated reports of the recorder must 
have put appellant on notice that the dues were being paid to and accepted by the 
recorder after the time prescribed in the by-laws. The assured had the right to 
rely on the acts of the agent, and to believe that they had been ratified by the 
society. The presumption would arise from all the circumstances that the society 
knew of the course of conduct of the recorder, Buchanan, through a number of 
years, and they acquiesced in his acts. Wyman v. Phoenix Life Ins. Co., 119 N. Y. 
274, 23 N. E. 907; Kenyon v. Knights Templar, 122 N. Y. 247, 25 N. E. 299; 
De Frece v. National Life Ins. Co., 136 N. Y. 145, 32 N. E. 556. 

The judgment will be affirmed. 
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FIRE 


McGILL et al. vv. COMMERCIAL UNION ASSUR. CO., LIMITED, OF 
LONDON, ENGLAND. (No. 2321.) 
(Circuit Court of Appeals, Fourth Circuit. April 14, 1925.) 
5 Federal Reporter (2d) 589. 


3. INSURANCE—INSURER HELD NOT LIABLE WHEN POLICIES NOT 
ee AND OLD POLICIES NOT CANCELED UNTIL AFTER 
Where policies were to be issued on canéellation of policies in another com- 

pany, and new policies were not delivered or required notice to cancel the old 

policies given, until after loss, insured’s waiver of notice, or express agreement 
with agent for the substitution, could not then make new policies binding. 
(For other cases, see Insurance, Dec. Dig. § 136[1].) 


Appeal from the District Court of the United States for the Western District 
of South Carolina, at Greenville; Henry H. Watkins, Judge. 

Suit by John A. McGill and another against the Commercial Union Assurance 
Company, Limited, of London, England, and the Home Insurance Company of 
New York, in which the last-named defendant filed a cross-bill. Decree dismissing 
first-named defendant, and plaintiffs and last-named defendant appeal. Affirmed. 

Thomas C. Guthrie, of Charlotte, N. C. (Hood & Hood and Watkins & 
Prince, all of Anderson, S. C., and Charles W. Tillett, of Charlotte, N. C., on 
the brief), for appellants. 

T. A. Hammond, of Atlanta, Ga. (Smith, Hammond & Smith, of Atlanta, Ga., 
and Haynsworth & Hdynsworth, of Greenville, S. C., on the brief), for appellee. 

Before Woods, Waddill, and Rose, Circuit Judges. 

Woops, Circuit Judge. The bill makes substantially these allegations: 

The plaintiff McGill was the owner of a dwelling and outbuildings and furni- 
ture in the dwelling, and also grain and hay in the outbuildings, situated upon his 
farm near Anderson, S. C. At the time of the purchase of the land and buildings 
by McGill, the plaintiff McCully held a mortgage thereon to secure notes for about 
$24,000, and the conveyance to McGill was made subject to the incumbrance. 
McCully indorsed the notes and mortgage to the plaintiff the Bank of Anderson 
as collateral security for a loan of approximately the same amount as the notes. 

On August 8, 1922, the defendant the Home Insurance Company of New York, 
through its agent at Anderson, issued a policy of insurance to the plaintiff McGill 
insuring for $28,150 the dwelling and outbuildings and furniture against loss by 
fire. To this policy, numbered C-28, was attached as a part thereof a provision 
whereby any loss upon the buildings by fire was payable to the mortgagee as his 
interest might appear. The policy was delivered to McCully, the mortgagee, and 
by him delivered to his assignee, the Bank of Anderson. On the same date that 
this policy was issued the Home Insurance Company issued through the same 
agent another fire insurance policy for $2,500, insuring the hay and grain in the 
outbuildings. Both policies were for the term of one year, and provided that the 
company might cancel them upon five days’ notice to the insured and ten days’ 
notice to the mortgagee. 

On September 29, 1922, a fire occurred which damaged the buildings covered 
by policy No. C-28 to the extent of $13,000 and the furniture and other property 
insured under that policy to the extent of $4,000. The damage to the hay and 
grain covered by policy No. 3555 was $790.95. On the morning of September 30, 
1922, the plaintiff McGill went to the office of Johnson, the Home Insurance Com- 
pany’s local agent, and notified him of the fire and the damage resulting. 

The agent told McGill that by instruction of the Home Company he had can- 
celed the policies in the Home Company on September 27, 1922, several days before 
the fire, and had substituted for them a policy in the Commercial Union Assurance 
Company. On request of Johnson, the insurance agent, McGill handed him policy 
No. 3555 covering the hay and grain. As to policy No. C-28, McGill referred the 
agent to the bank which held it as mortgagee. The bank refused the request of 
the agent to surrender that policy. The Home Company insists that its policies 
were canceled before the fire and that the plaintiffs must look to the Commercial 
Union Company for payment of their loss. The Commercial Union Company denies 
liability, averring that the policy issued in its name was invalid. The policy of 
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the Commercial Union Company limits the time for suit to a year after the fire. 
On these allegations, plaintiffs asked the court of equity to determine the rights 
of the several parties. 

The answer and cross-bill of the Home Insurance Company is in general accord 
with the bill. Its detailed statement of the circumstances of the alleged cancella- 
tion of its policies and the alleged substitution by Johnson of the policy of the 
Commercial Union Company is in substance as follows: 

A special agent of the Home Company, after inspection of the McGill prop- 
erty, on September 20, 1922, instructed Johnson, the local agent, to cancel its poli- 
cies. On September 27, 1922, one Lewis, a special agent of the Commercial Union 
Company, inspected the property and instructed Johnson, who was also its agent, 
to issue its policy for the same amount on the same property. Johnson wrote the 
policy in the Commercial Union as directed and sent a report, known as a daily 
report, of the policy in due course to the Commercial Union Company and entered 
it on the register of that ‘company kept in his office. After the fire Johnson made 
known his action to McGill, who surrendered to him the Home policy on the hay 
and grain, and undertook to get the policy on the buildings and furniture from 
the bank and surrender it to the agent of the Home Company. Thus McGill is 
alleged to have ratified the cancellation of the policies of the Home Company 
and accepted as a substitute the policy of the Commercial Union Company. Shortly 
afterwards, McGill stated that the bank had refused to surrender the policy in the 
Home Company held by it as mortgagee. Johnson reported the fire to the Com- 
mercial Union Company on September 30, 1922, as a loss on its policy, and that 
company authorized an adjustment bureau to adjust the loss. The nolicy was listed 
by Johnson in his regular monthly report to the Commercial Union Company, and 
the premium was included in his settlement check. The Commercial Union made 
no denial of its liability until its representative some days after the fire ascertained 
that the bank had refused to surrender its policy in the Home Company. The 
Home Company pleads these facts as cancellation of its policies’ and release of 
it from liability, and the issue of the valid policy of the Commercial Union Com- 
pany under which that company only is liable to the plaintiffs. It further avers 
that if the court should hold it liable to the Bank of Anderson, mortgagee, it is 
entitled to be subrogated to the rights of McGill in any judgment he may recover 
against the Commercial Union Company. 

Without answering, the Commercial Union Company moved to dismiss the bill 
as to itself on these grounds: The plaintiffs have a plain and adequate remedy at 
law; there is no equity in the bill; there is a misjoinder of the parties plaintiff 
and parties defendant; the allegations of the bill show a cause of action at law 
against the Home Company on its policies and no cause of action against the 
Commercial Union Company. The District Court sustained all these grounds and 
decreed that the bill be dismissed as to the Commercial Union Company. 

{1, 2] The appellants are met here by the objection that the appeal must be 
dismissed because there was no final decree of the District Court. By its answer 
and cross-bill the Home Company in legal effect admitted itself to be liable if 
the Commercial Union Company was not, for the alleged consent of McGill to 
surrender the Home policies, if given, was based on Johnson’s statement that 
the valid policy of the Commercial Union Company had been issued before the 
fire and stands or falls with that statement. There is no pretense that the bank 
ever agreed to waive its right to notice of cancellation or substitution of the 
Commercial Union policy. It seems perfectly clear, therefore, that the decree 
dismissing the bill as to the Commercial Union Company on the ground that it 
had never issued a valid policy was also an adjudication that the Home Company 
had not canceled its policy and that it was liable. Thus under the pleadings 
the decree of the District Court adjudicated the only litigated issue in the case 
and was a final decree. The case falls clearly under Hill v. Chicago, ete, R. R., 
140 U. S. 52, 11 S. Ct. 690, 35 L. Ed. 331, as distinguished from Bank of Rondout 
v. Smith, 156 U. S. 330, 15 S. Ct. 358, 39 L. Ed. 441. Any possible doubt that 
this was the effect of the decree of the District Court and that it was under- 
stood by the Home Company to find it liable to the plaintiffs is removed by the 
stipulation of that company filed here that the decree should be so treated, and 
a formal decree should be entered against it in favor of the plaintiffs for the 
amount claimed in the event that this court should sustain the decree of the 
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District Court in favor of the Commercial Union Company. See Thomsen v. 
Cayser, 243 U. S. 66, 83, 37 S. Ct. 353, 61 L. Ed. 597, Ann. Cas. 1917D, 322. 
Under these circumstances the dismissal of the appeal for lack of finality of the 
decree of the District Court would be to prolong the litigation and subject the 
parties to useless expense and delay for the sake of a shadow. 

The Home Company did not ask for a dismissal of the bill in the District 
Court; on the contrary, in that court and in this court it earnestly contended that 
the bill in equity was properly filed, that there was no misjoinder of parties. or 
causes of action, and that under the facts it was proper for the plaintiffs to bring 
both insurance companies into one suit and have the court determine which com- 
pany was liable. We are relieved, however, of the duty of deciding this interesting 
question of pleading and practice ‘because the Home Company has waived all ques- 
tions of misjoinder and actively submitted itself to the jurisdiction of the court 
of equity. The question falls out of the case as to,the defendant the Com- 
mercial Union Company, because we are of the opinion that on the merits neither 
the bill filed by the insured nor the answer and cross-bill of the Home Company 
nor both taken together, state any cause of action against the Commercial Union 
Company. 

[3] The Home Company was liable to the insured at the time of the fire 
because notice of cancellation of the policies required by the contract of insurance 
had not been given. Taking all of the allegations of the pleadings most strongly 
against the Commercial Union Company, they amount to nothing more than this: 
Its agent had been instructed to issue its policy on the property upon the cancella- 
tion of the Home Company’s policies. The Home Company’s policies had not 
been canceled at the date of the fire because the required notice to owner and 
mortgagee had not been given, nor had the policy of the Commercial Union Com- 
pany been delivered and accepted in place of them. There was no intention of 
any of the parties that there should be double insurance. Evidently neither waiver 
by the insured jn favor of the Home Company, nor even an express agreement 
between the agent and the insured for cancellation of the Home Company’s policies 
and substitution of the Commercial Union policy after the fire, could bind the 
latter company, because its policy was to be issued upon property in existence, and 
after the cancellation of the policies of the Home Company. 

The decree of this court will be that the decree of the District Court be 
affirmed, and that the case be remanded to that court with instructions to enter judg- 
men in favor of the plaintiffs against the Home Insurance Company for the amount 
claimed. 

Affirmed. 


HARTFORD FIRE INS. CO. v. TATUM. (No. 4469.) 
(Circuit Court of Appeals, Fifth Circuit. April 15, 1925.) 
5 Federal Reporter (2d) 169. 
1. INSURANCE—UNLESS PROHIBITED BY STATUTE, VALID CON- 
TRACT OF INSURANCE CAN BE MADE BY PAROL. 
Unless prohibited by statute, valid contract of insurance can be made by parol. 
(For other cases, see Insurance, Dec. Dig. § 131[1].) 


2. INSURANCE-—-DURATION OF AND PREMIUM PAYABLE UNDER 
PAROL INSURANCE CONTRACT HELD SUFFICIENTLY ESTAB- 
LISHED. 

Duration of and amount of premium payable under parol contract of insurance 
held sufficiently established, where it was obvious that parties intended contract 
should be same as prior builder’s risk insurance contract between same parties and at 
same rate. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 
3. INSURANCE—PRIOR WRITTEN CONTRACT HELD PROPERLY AD- 
MITTED IN EVIDENCE IN ACTION ON ORAL CONTRACT. 


In action on parol insurance contract, where it was obvious that terms of such 
contract were to be same as prior written contract between same parties, such prior 
contract was properly admitted in evidence. 


(For other cases, see Insurance, Dec. Dig. § 651[1].) 
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4. INSURANCE—EVIDENCE AS TO DEFENDANT'S OFFER TO INSURE 


HELD PROPERLY ADMITTED UNDER PLEADINGS IN ACTION ON 
PAROL POLICY. 


In action on parol insurance contract, allegation of petition, to effect that defend- 
ant’s agent solicited plaintiff to take out a policy in sum of $9,000, and that she took 
matter under advisement and following day called at agent’s office to accept insurance 
for $8,000, held sufficiently broad to render admissible proof that defendant’s agent 
had offered to insure not only for $9,000 but for any less sum, and that plaintiff’s 
authorization of insurance for $8,000 was acceptable. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


5. INSURANCE—PROOF OF CUSTOM OF LOCAL AGENT TO KEEP POS- 


SESSION OF POLICIES HELD ADMISSIBLE IN ACTION ON PAROL 
POLICY. 


In action on parol insuratice policy, eviderice that defendant’s local agent cus- 
tomarily kept 90 per cent. of policies written by him in his safe held admissible in 
explanation of plaintiff’s failure to call for and insist on possession of her policy. 

(For other cases, see Insurance, Dec. Dig. § 651[2].) 


6. INSURANCE—BUILDING CONTRACTOR HELD NOT NECESSARY OR 
PROPER PARTY TO ACTION ON PAROL BUILDER’S RISK INSUR- 
ANCE POLICY. 

In action on parol builder’s risk insurance policy, where it did not appear that 
building contractor had any interest in insurance, he was not necessary or proper 
party. 

(For other cases, see Insurance, Dec. Dig. § 624[5].) 

In Error to the District Court of the United States for the Western District of 
Louisiana; Benjamin C. Dawkins, Judge. 

Action by Mrs. Marguerite L. Tatum against the Hartford Frie Insurance Com- 
pany. Judgment for plaintiff (2 F.[2d] 275), and defendant brings error. Affirmed. 

J. S. Atkinson and Alex F. Smith, both of Shreveport, La., for plaintiff in error. 

Jos. D. Barksdale, of Shreveport, La. (H. B. Warren, of Shreveport, La., and 
W. D. Goff, of Arcadia, La., on the brief), for defendant in error. 

Before Walker and Bryan, Circuit Judges, and Barrett, District Judge. 

Bryan, Circuit Judge. This is an action on an oral contract of fire insurance. A 
jury was waived in writing, and the district judge made special findings of fact in 
accordance with provisions of sections 649 and 700 of the Revised Statutes. The de- 
fendant insurance company also tested the question whether the entire evidence was 
sufficient by requesting a judgment in its favor. The district judge denied the re- 
quest and entered judgment for plaintiff in the sum of $8,000, with interest. 

About the Ist of May, 1922, plaintiff let a contract for the erection of a building 
for $10,725; the contractor to furnish the labor and materials. On May 21 the general 
agent of defendant wrote to the local agent to make an effort to secure insurance on 
the building for defendant. The local agent called upon plaintiff, and she accepted 
from him a policy for $2,500, dated June 21, which ran for a period of 60 days, or 
until August 21. This policy provided what is called builder’s risk insurance, loss 
payable to the contractor as his interest might appear. During the construction of the 
building, this first policy expired, and no new insurance was taken until the latter 
part of September, when defendant’s special representative and its local agent solicited 
further insurance. They made an examination, and offered to insure the building in 
its then uncompleted condition for any amount up to $9,000. Plaintiff informed the 
agents that she would advise them the amount of insurance she would need, and 
within a day or two she went to the office of the local agent, but not finding him in 
left on his desk a note, dated September 29, reading as follows: “Please write policy 
on my hotel building for amount of $8,000. I called at your office and you were not 
in, so left this note so you will attend to it when you come in.” When the agent 
returned to his office, he found plaintiff’s note, and stated that it was his intention 
to issue a policy, but that he neglected to do so. The building was destroyed by 
fire on October 3, and the plaintiff learned shortly thereafter that the policy had not 
been issued. 

The petition contained an allegation to the effect that the agents solicited the 
plaintiff to take out a policy in the sum of $9,000, that she took the matter under 
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advisement, and during the next day called at the local agent’s office to accept insur- 
ance for $8,000. 

The local agent testified, over objection, that it had been his custom to retain in 
his safe 90 per cent. of the policies of his customers. Notice of the loss was promptly 
given. There was no evidence that the building contractor had any claim or right to 
receive any part of the insurance. 


The contentions in support of the assignments of error are: (1) That the con- 
tract of insurance was unenforceable because not in writing; (2) that the parties did 
not agree upon the time during which the insurance was to be in force, or upon the 
premium to be paid; (3) that the court erred in admitting in evidence the policy for 
$2,500 which had expired; (4) that evidence was inadmissible to prove, first, that 
defendant’s agents agreed that the contract of insurance should be consummated upon 
the amount thereof being stated by plaintiff, because the petition did not contain 
an allegation to that effect, and to prove, secondly, that defendant’s local agent usually 
kept in his safe insurance policies ‘belonging to his customers; and (5) that the 
building contractor was an indispensable party to the action. 


[1] 1. It is well settled that unless prohibited by statute a valid contract of 
insurance can be made by parol. Relief Fire Insurance Co. v. Shaw, 94 U. S. 574, 
24 L. Ed. 291. To sustain its contention that the contract is required to be in writing, 
defendant relies upon the rule announced by this court in Evans v. Marr, 298 F. 288, 
where it is held that, “if the parties contemplate a reduction to writing of their agree- 
ment before it can be considered complete, there is no contract until the writing is 
signed.” But in the case last cited it is also said: “The case would have been ma- 
terially different if there had been findings, supported by evidence, that Marr and 
Shaw, orally made a completed sale contract, that they further agreed that that con- 
tract was to be reduced to writing,” etc. And the same distinction is taken in the 
other cases cited by defendant between a completed oral contract and one which it 
was not the intention of the parties to make binding until their agreement was reduced 
to writing and signed. 

[2] 2. A policy of insurance between the parties had recently expired. It was in 
the New York standard form, adopted in Louisiana, Laws 1898, Act 105, art. 3, § 22. 
It provided for builder’s risk insurance for a period of 60 days on the same building 
which had not been completed, and stated the premium rate. It is perfectly obvious 
that the parties understood that the insurance contracted for in September would 
continue until the building should be completed, or for a like period of 60 days, and 
at the same premium rate. In Eames v. Home Insurance Co., 94 U. S. 621, 24 L. Ed. 
298, where a similar objection was being considered, the Supreme Court said: 

“If no preliminary contract would be valid unless it specified minutely the terms 
to be contained in the policy to be issued, no such contract could ever be made or 
would ever be of any use. The very reason for sustaining such contracts is, that the 
parties may have the benefit of them during that incipient period when the papers 
are being perfected and transmitted. It is sufficient if one party proposes to be 
insured, and the other party agrees to insure, and the subject, the period, the amount, 
and the rate of insurance is ascertained or understood, and the premium paid if 
demanded. It will be presumed that they contemplate such form of policy, contain- 
ing such conditions and limitations as are usual in such cases, or have been used before 
between the parties. This is the sense and reason of the thing, and any contrary 
requirement should be expressly notified to the party to be affected by it.” 

[3] 3. It follows that the policy for $2,500 which had expired was properly ad- 
mitted in evidence, 


[4, 5] 4. It is insisted that the agreement to consummate the insurance upon the 
designation by plaintiff of the amount was not sufficiently alleged. We have set out 
the substance of that part of the petition which it is claimed was not broad enough to 
permit the introduction of evidence of such agreement. We think the criticism is 
highly technical. It surely was permsisible under the allegations of the petition to 
prove that defendant’s agents offered to insure for not only the exact sum of $9,000, 
but in any less sum, and that plaintiff's authorization of insurance of $8,000 would 
be acceptable, and would make a completed contract. Proof of the local agent’s cus- 
tom to keep insurance policies in his safe was admissible as an explanation of plain- 
+ a grat to call for or to insist upon having the policy in, her possession before 
the fire. 
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[6] 5. The building contractor is not shown to have had any interest in the in- 
surance, and therefore it does not appear that he was even a proper party. 
The judgment is affirmed. 


WESTERN ASSUR. CO. v. BRONSTEIN. (No. 11062.) 
(Supreme Court of Colorado. June 1, 1925. Rehearing Denied June 22, 1925.) 
36 Pacific Reporter 1013 
3. INSURANCE—TO AVOID POLICY, FALSE SWEARING IN STATE- 

MENT OF LOSS MUST BE TO MATERIAL FACT, WITH INTENT TO 

DECEIVE INSURER INTO PAYING GREATER DAMAGES. 

In an action on insurance policy, to release insurer from liability thereunder for 
false swearing in statement of loss, there must be proof that insured swore falsely 
to some material matter, for the purpose and with the intention of inducing insurer 
to pay more than amount of loss sustained. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 


4, INSURANCE—MERE EXAGGERATION OF DAMAGES IN STATEMENT 
OF LOSS, THROUGH ERROR IN COMPUTATION, NOT FALSE 
SWEARING VOIDING POLICY. 

Where insured, in statement of loss, exaggerated her damages through error in 
computation, same being readily detected by adjuster, that did not void policy for false 
swearing ; mere exaggeration of loss in statement or mistake in computation thereof 
not constituting false swearing as matter of law. 


(For other cases, see Insurance, Dec. Dig. § 553[1].) 
5. INSURANCE—AMBIGUITY IN POLICY RESOLVED IN FAVOR OF 
INSURED. 
If there be any ambiguity or uncertainty as to meaning of policy, it must be re- 
solved in favor of insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


6. INSURANCE—CONDITION AGAINST INCUMBBRANCES OF INSURED 
PROPERTY AS ENTIRETY NOT BROKEN BY INCUMBRANCE OF 
PART ONLY; “SUBJECT OF INSURANCE.” 

Where insurance policy provided if “subject of insurance” be personal property 
an incumbrance thereon would render policy void, “subject of insurance” means all 
property covered by policy, and chattel mortgage on a part only of such property 
would not avoid policy, rule that condition against incumbrances of insured property 
as entirety is not broken by incumbrance of part only applying. 

(For other cases, see Insurance, Dec. Dig. § 330[5].) 

Department 3. 

Error to District Court, City and County of Denver; Henry J. Hersey, Judge. 

Action by Ida Bronstein against the Western Assurance Company. Judgment for 
plaintiff, and defendant brings error. Affirmed. 

Sylvester G. Williams, of Denver, for plaintiff in error. 

Philip Hornbein and I. L. Quiat, both of Denver, for defendant in error. 

CAMPBELL, J. This is an action by the insured against the insurer on a single 
policy of fire insurance for damages for fire loss. The policy was for $2,500 upon a 
stock of merchandise consisting of groceries, and $1,650 upon store and office furni- 
ture and fixtures, a total of $4,150. The jury returned a verdict, upon which judg- 
ment was rendered, of $1,854.45 as the damages for the groceries destroyed, and for 
$923.40, the loss on the furniture and fixtures, a total of $2,777.85. The insurer is 
here with this writ. There are only thirty-nine assignments of error. Of these only 
two are argued by plaintiff in.error. The first is that plaintiff was guilty of false 
swearing in her proof of loss, which rendered the policy void; the second, that a 
chattel mortgage was placed against a part of the furniture and fixtures insured, 
which invalidated the contract of insurance in its entirety. Though other defenses 
were interposed, they are disregarded because not argued. 

1, 2] 1. The instructions given and refused are not discussed by counsel on either 
side. We have read them, and find them full and fair. The one given on the ques- 
tion of false swearing was prepared by insurer’s counsel. It specifically instructs 
the jury that, if the insured willfully or knowingly swore falsely to a material mat- 
ter in her written statement or proof of loss made to the insurer, either as to the 
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quantity, or value, of the merchandise or as to the loss thereon, or as to the value 
of the fixtures and furniture or the value thereon, for the purpose of deceiving the 
defendant, and of inducing it to pay more insurance than the. amount of. the loss 
sustained, the verdict must be for the defendant. The insurer has not complained, 
and of course cannot complain, of its own instruction. The finding on the issue of 
false swearing, assuming the evidence to be conflicting, was in favor of the plaintiff. 
That the issue was one for the jury to determine is not denied. In view of the serious 
charges against the attorneys for insured contained in the briefs of the insurer’s 
counsel, we have given attentive.consideration to the record. It shows first that the 
jury’s finding rests upon sufficient legal evidence, and we cannot interfere with it on 
the ground of failure of proof. 

[3, 4] The basis for the charge of false swearing is that the insured, in her proof 
of loss, exaggerated the sound value of the insured property, and overestimated or 
exaggerated the value of certain items of the insured property that were saved. When 
it is considered that such exaggeration would redound to the benefit of the insurer 
and not the insured, it would seem to be a wholly unsubstantial ground upon which 
to predicate prejudicial error to the insurer, because the insured, in estimating. the 
value of the saved property, placed it higher than it really was. This error occurred 
as the result of a mistake in the computation of a row of figures set opposite a num- 
ber of such items as the value thereof. The error was apparent on the face of the 
sheet itself, and was readily detected by the adjuster of the insurance company when 
the written statement or proof of loss was handed to him, and he made a notation 
to that effect on the paper. This of itself tends to show that such error as was made 
by the insured in the proof of loss was the result of a mistake in addition. The error 
was against the insured, and could not have prejudiced the insurer. But, if it was 
calculated to deceive the insurer, it did not accomplish that result, because the ad- 
juster readily detected it, and such attempted adjustment thereafter as may have been 
made by him was made with full knowledge of the mistake. But if this computation, 
made by the insured in her proof of loss, had not been detected, and if the insured 
had made an excessive estimate of the value of the insured property and verified the 
statement, or exaggerated the loss that she sustained, this of itself would not make 
the policy void and release the insurer from the obligation of its contract. To accom- 
plish that result, there must also be proof, among other things, that the insured swore 
falsely to some material matter in her statement, for the purpose and with the inten- 
tion of deceiving the insurer and inducing it to pay more insurance than the amount 
of the loss sustained. The verdict of the jury cannot be disturbed upon this issue. 
The position of the insurer upon this branch of the case is unsound. The effect of 
the argument of learned counsel is that mere exaggeration of value or mistake in com- 
putation, and statement in accordance therewith, as to the amount of loss, as matter of 
law constitute false swearing, in the proper sense of that term, which revokes the 
policy. 

2. The court sustained the.demurrer of the insured to the affirmative answer of 
the insurer, setting up the alleged fact that the furniture and fixtures, which were 
claimed to be the second subject of insurance described in the policy, were incum- 
bered by the plaintiff by chattel mortgage after the policy was written, without the 
knowledge or consent of the insurer, and in violation of the express terms of the 
policy. We quote this provision of the policy because it has material bearing upon 
this assignment. 

“This entire policy * * * shall be void if the insured now has or shall hereafter 
make or procure any other contract of insurance, whether valid or not, on property 
covered in whole or in part by this policy; * * * or if the subject of insurance be 
personal property, and be or become incumbered by a chattel mortgage.” 

The insurer, invoking what it says is the now prevailing rule of “unity of risk,” says 
that there are two distinct subject-matters of insurance in this policy—one, the stock 
of merchandise; the other, the furniture and fixtures. On that as a premise, its coun- 
sel argues that where two or more subjects are, as in the case here, severally insured 
under a single policy, and the conditions thereof have been violated with respect to 
one subject, the contract will be held an entirety, and the entire policy declared void, 
“wherever the two or more subjects of insurance are so exposed to each other and 
to the same risk of loss by fire that what is risk to the one will be a risk to the other ; 
where the same fire which destroys the one will obviously expose the other.” We do 
not discuss this point. It is wholly immaterial, since our conclusion is that no con- 
dition of the policy was violated. It will be seen from the above quotation, if the 


' 
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insured, without the insurer’s consent, procures any other contract of insurance on 
the property covered in whole or in part by this policy, the entire policy shall be 
void. In the later clause, if “the subject of insurance” be personal property, and it is 
incumbered by a chattel mortgage, the policy shall be void. It will be observed that 
the clause against additional insurance makes the entire policy void, if the property 
covered by the policy, either in whole or in part shall be reinsured, while the clause 
against an incumbrance by a chattel mortgage makes the policy void only if “the 
subject of insurance,” not merely a part of it, is incumbered. 

[5, 6] We need not indulge in speculation why the language employed is different 
in the two clauses. The company framed this language for itself. If there is any 
ambiguity or uncertainty as to the meaning, it must be resolved in favor of the in- 
sured. We do not,. however, think there is any ambiguity. This court, in Merchants’ 
Insurance Co. v. Harris, 51 Colo. 95, at page 112, 116 P. 143, said that a condition 
against incumbrance applicable to the insured property as an entirety is not broken by 
the incumbrance of a part only. Here the subsequent chattel mortgage covered only 
a part of the “subject of insurance,” not all of it. Counsel for insurer says that in 
the Harris Case the court had before it another question, and that this statement is 
not to be taken as a declaration of the rule applicable to a case like this, where the 
insured is seeking to recover damages for the loss of- property destroyed by fire. 
We think the declaration of the court is just as applicable to this case as it was to 
the Harris Case. If an insurer wishes to make its policy void if a part only of the 
“subject of insurance” is or becomes incumbered by chattel mortgage, it could and 
should say so in express terms in its policy. The Harris Case seems to be in accord- 
ance with the rule in other jurisdictions. 26 C. J. p. 185 et seq., and cases cited. 
One of the cases (Mecca Fire Ins. Co. v. Wilderspin [Tex. Civ. App.] 118 S. W. 
1131) defines “subject of insurance” as “all property covered by the policy.” We 
recognize the general rule that an incumbrance upon property tends to increase the 
hazard. The insurer may guard against this risk, and protect itself by providing 
that the entire policy shall become void if personal property, either in whole or in 
part, covered by its policy, shall be or become incumbered by a chattel mortgage. 
The company has protected itself here if the “subject of insurance,” which means 
the entire property covered by the policy, is incumbered; but it has not protected 
itself against incumbrance on a part only of the personal property. 

Serious charges have been made against the insured, involving in a measure her 
counsel. The alleged misconduct of counsel relates to assistance and advice given by 
them to their client in preparing proof of loss, collecting evidence, and making and 
verifying an inventory of value. We do not find any evidence of such impropriety. 
The verdict of the jury on the issue of false swearing, in favor of the insured, itself 
is broad enough to include counsel, if the latter’s misconduct was an issue in the case. 
This court is not slow to correct and give adequate relief against false swearing and 
deception practiced by an insured against an insurer. The marked fairness of the 
trial court in its rulings upon evidence and in its instructions—which, if subject to 
criticism at all would be that it leaned too far in favor of the insurer—considered in 
connection with the findings, satisfy us that the insurer had a fair and impartial trial. 

There being no prejudicial error in the record, the judgment is affirmed. 

Affirmed. 

Allen, C. J., and Sheafor, J., concur. 


JOHNSON v. NATIONAL FIRE INS. CO. (No. 36548.) 
(Supreme Court of Iowa. June 25, 1925.) 
204 Northwestern Reporter 211. 
REFORMATION OF INSTRUMENTS—POLICY SHOWN TO HAVE BEEN 
i . FOR THREE INSTEAD OF FIVE YEARS, UNDER EVI- 
E 
In action on insurance policy for loss of horses killed by lightning, more than 
three and less than five years after execution of policy, reformation of which was 
asked by defendant, evidence held to show that contract was intended to be written 
as three-year policy. 
(For other cases, see Reformation of Instruments, Dec. Dig. «§ 45[14].) 
Appeal from District Court, Guthrie County; W. S. Cooper, Judge. 
Action at law to recover on an insurance policy. Defendant denied liability and 
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prayed for reformation of the contract, on the theory that the policy sued on was 
for a term of three years, and had expired prior to the alleged loss. Cause tried to 
the court, resulting in a judgment for plaintiff. Defendant appeals. Reversed. 

Sayles & Taylor, of Guthrie Center, for appellant. 

C. E. Berry, of Casey, and Lynch & Byers, of Adair, for appellee. 

De Grarr, J. Plaintiff seeks to recover on an insurance policy the loss of two 
horses, killed by lightning. This appeal presents but one issue, and it is an issue of 
fact. Was the policy in question issued for a term of three or for a term of five 
years? The plaintiff answers five; the defendant answers three. The trial court sus- 
tained the plaintiff’s answer by refusing to recognize a mutual mistake in the exe- 
-_ of the contract of insurance, as pleaded by defendant in its answer and cross- 

ill. 

The chronology of the case will simplify the statemerit of facts. 

(1) On November 21, 1916, policy No. 37131 was issued to plaintiff by the de- 
fendant company, insuring plaintiff for three years against loss or damage by fire, 
lightning, and windstorm, to the amount of $3,325, on payment of premium of $50.15. 

(2) On March 18, 1917, policy No. 42451 was issued to plaintiff (term and 
amount in dispute) in lieu of former policy, and unearned premium ($33.25) was 
credited to plaintiff on new policy. 

(3) On April 22, 1920, a written request was made by plaintiff for change of 
locality indorsement on new policy. 

(4) On April 26, 1920, in reply thereto plaintiff was notified in writing by the 
defendant company that policy No. 42451 expired March 18, 1920, by virtue of its 
terms. 

(5) On June 3, 1921, loss to plaintiff of two horses by lightning resulting in the 
instant claim against the insurance company in the sum of $300. 

(6) On April 17, 1922, plaintiff filed his petition praying judgment against the 
defendant company in the sum of $300. 

(7) On May 12, 1922, defendant filed answer and cross-bill, denying plaintiff’s 
allegations, upon which a recovery was predicated, and praying for the reformation 
of the application and policy of insurance issued thereon by reason of the mutual 
mistake of the parties in the execution of said contract of insurance. 

The policy of insurance giving rise to this controversy is not in evidence. The 
reason presently noted is found in the testimony of the defendant company. 

The court is asked to solve a problem in percentage, with but one of the three 
factors found in every such problem definitely known. That factor is the percentage 
or premium paid by the insured. It is shown without dispute that the plaintiff, at the 
time he bought the insurance in question, paid $50.25 therefor. This amount repre- 
sents the unearned premium of $33.25 on the old policy and the note of the insured 
for $17, which was subsequently paid. What are the facts and the reasonable infer- 
ences to be drawn therefrom that fairly and satisfactorily establish the contention 
of the defendant company that the amount of insurance upon which the premium 
was paid is in the sum of $3,350? 

First, it is to be observed as a mathematical fact that a premium of $50.25 is the 
exact amount due and payable for insurance coverage on $3,350 for three years at the 
standard rate of 114 per cent. at the time and on the property involved herein. The 
plaintiff did not know the exact amount of insurance covered by his policy, nor does 
any witness on his behalf testify to said amount. The only statement in this particular 
is that he asked for a new policy and “wanted it for a smaller amount. As near as 
I could figure my stuff up it ought to amount to around $2,000, and I went to Mr. 
Scott to have the policy changed, and I applied to have it written for $2,000.” He 
further testified that the policy was “right at $2,000,” but he did not know the amount. 

Turning to the evidence offered by the company, the superintendent of the farm 
department of the defendant testified that he did not examine the application at the 
time of the issuance of the policy, but that he had possession of the application on 
about April 26, 1920, and that he examined same at that time to verify the issuance 
of the policy as to term of contract, expiration date, etc., and he then observed that 
the filing page called for a three-year policy in the sum of $3,350 from March 18, 
1917, a rate of $1.50 per hundred being charged. He also observed at that time, on 
the body of the application, that a five-year contract was originally called for, but 
the term was changed from five years to three years, and that the application showed 
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$3,350 insurance was desired. The special agent of the company, who wrote the 
application at the instance and in the presence of the plaintiff, testified that— 

“The original application was first written for five years, but, after the assured 
learned the amount of the premium, then he reduced the amount of insurance and 
wrote it for a three-year term.” 

It is further shown that W. D. Goodwin, the examiner of the Western depart- 
ment of the defendant insurance company, examined the application when it was 
originally filed with the company to determine whether the policy should be issued 
thereon. He testified: 

“T know that the original application gave the term as three years, and a three- 
year combined rate was charged, and the expiration was indorsed on the filing page 
as March 18, 1920. The amount of insurance was shown at $3,350.” 

The special agent, J. G. Kinney, who took the application and filed same with the 
company testified that the original application as introduced in evidence was at the 
time it was signed as it now appears, that the insured stated the amount of the in- 
surance that he wanted to each item, and that he inserted the amount which he desired 
to carry, and that he figured the premium on the amount as finally determined upon, 
and that it was $50.25, which was a 1% per cent. rate for three years. His testimony 
fixes the amount of insurance at $3,350. 

Furthermore, the only conclusion that may reasonably be drawn from the face 
of the application, which it is admitted was signed by the insured, Albert Johnson, 
is that, in the preparation of the application, the total amount of insurance applied for 
was not $3,350 but $4,100. Eight different items are specifically mentioned in the 
application, only one of which is challenged by the insured. This is item 6: “On 
grain, corn, seeds and ground feed.” The amount originally inserted was $1,750. 
It now appears “$1,000.” The special agent necessarily secured his information as to 
insurance values, and the amount of insurance desired, from the plaintiff, Albert 
Johnson, at the time that the application was prepared and signed by Johnson, and 
it is to be observed that no fraud is pleaded, nor may it be said under this record 
that the honesty or good faith of the agent preparing the application is in any wise 
impeached. If we were to accept the plaintiff’s version and fix the aggregate of 
insurance at $2,350, as the amount requested by plaintiff, the five-year premium would 
have amounted to $58.75, which was not the premium paid by the insured. The mathe- 
matics of the case prove that the recollection of the plaintiff in this particular is 
faulty. It is also shown that after the writing of the application and the signing by 
Johnson, the agent filled in the blanks of the filing page, which is found on the face 
of said application. The recitals therein were necessarily taken from the application 
itself and state the amount of the insurance, $3,350, the rate, $1.50, the amount of the 
premium, $50.25, and that the policy runs from the 18th day of Mearch, 1917, to the 
18th day of March, 1920. There can be no escape from the conclusion that the 
plaintiff talked over this matter with the agent of the company, and, when he learned 
that the premium on a five-year policy of $4,100 was more than he desired to pay, 
the item of insurance on grain and corn was placed at $750, arid, as this did not 
sufficiently reduce the premium, the term was agreed to be changed from five to three 
years, which automatically changed the premium rate from 2% to 1%, as indicated 
by the filing page of said application. The agent, having changed the figure “5” to 
“3” on the face of the application to meet the new situation, by inadvertence or over- 
sight failed to change the expiration date and the premium rate as originally written 
in said application. 

One other phase of the case deserves brief mention. About March 1, 1920, plain- 
tiff moved from Adair county, where the policy was effective, to Guthrie county, and 
shortly thereafter applied to the company’s local agent, A. C. Scott, for an indorse- 
ment upon said policy covering his new location. In response to this request by the 
plaintiff, the agent, on April 26, 1920, wrote to the defendant company the following 
letter, in which he inclosed the policy: 

“Please transfer policy to Sec. 4, Tp. 78, R. 32, Guthrie county. And policy 
shows that it is out, but it runs to 1922, so transfer it for him. 

“Yours, A. C. Scott.” 
_ To this communication the defendant company, through C. E. Parks, its super- 
intendent of the farm department, replied: 

“We have your recent letter inclosing the above policy (No. 42451—Albert John- 
son), and our records show this contract is correct in stating that the policy expired 
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March 18, 1920. In other words, this $3,350 line was written for a three-year period 
from March 18, 1917, a rate of $1.50 being charged. Under the circumstances, you 
should arrange to renew this insurance in the National, as the former contract has 
not been in force since March 18, 1920. Please let us hear from you, and oblige.” 

From this point of time to the date of the claimed loss neither the plaintiff nor 
his agent gave the matter any further attention, made no further response to the 
defendant, nor excepted to the claim that the policy had expired. At some time dur- 
ing this fourteen months of silence, and after the policy had been placed by the 
company in its files showing expirations, it was misplaced, and could not be located 
at the time of the trial. It appears that there had been a change of clerks in the 
home office, and to this fact the condition of the office at that time was attributed. 
Defendant’s prayer for reformation, however, is not dependent upon the production 
of this policy. With or without the policy, the question remains the same. Does the 
evidence clearly and satisfactorily show that the contract of insurance was intended 
to be written as a three-year policy? Under the evidence and the mathematics of the 
case, we must answer in the affirmative. 

The judgment and decree entered is reversed. 

Faville, C. J., and Stevens and Vermillion, JJ., concur. 


NATIONAL UNION FIRE INS. CO. v. EDGEWOOD CO. 
(Court of Appeals of Kentucky. June 12, 1925.) 
273 Southwestern Reporter 90. 
1. INSURANCE—CLAUSE OF POLICY LIMITING RECOVERY HELD TO 

APPLY TO CONTAINERS OF WHISKY INSURED. 

Where insurance policy described property covered as whisky in barrels and pack- 
ages, including barrels and packages, and provided that limit of recovery in event 
of loss to property insured should not exceed $1.50 per gallon, containers of whisky 
were included within limit or recovery. 

(For other cases, see Insurance, Dec. Dig. § 495[1].) 


2. INSURANCE—AMBIGUOUS PHRASEOLOGY OR UNCERTAINTY OF 
INTERPRETATION IN CONTRACT IS GENERALLY DETERMINED 
AGAINST COMPANY WHICH PREPARED AND USED LANGUAGE. 
Ambiguous phraseology or uncertainty of interpretation in insurance contract is 

generally determined against company which prepared and used language. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—DEMURRER TO ITEM OF PETITION FOR LOSS OF 
CASES CONTAINING WHISKY SHOULD HAVE BEEN SUSTAINED. 
In action on insurance policy covering whisky in barrels and packages, including 
barrels and packages, and limiting recovery for loss of its property insured not to 
exceed $1.50 per gallon, where petition alleged right of recovery on liquor in one 
item, and in second item, for loss of packages containing it, demurrer to petition as 
to second item should have been sustained. 
(For other cases, see Insurance, Dec. Dig. § 629[1].) 


Appeal from Circuit Court, Kenton County, Common Law and Equity Division. 
Action by the Edgewood Company against the National Union Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed, with directions. 
R. C. Simmons, of Covington, and Hite H. Huffaker, of Louisville, for appellant. 

A. E. Stricklett, of Covington, for appellee. 

Turner, C. Appellee in August, 1920, was the owner of 450 gallons of whisky, 
already bottled and placed in cases of three gallons each, and located at one of the 
warehouses of the Cedar Brook. Distillery in Anderson county. In August, 1920, 
shortly after the purchase of this whisky, appellant insurance company issued to 
appellee a policy of insurance thereon, the correct interpretation of which is the 
subject of this litigation. The 450 gallons of whisky in the packages as it was when 
insured was destroyed by fire in September, 1920, and the parties being unable to 
agree upon the amount of indemnity fixed by the policy, this suit followed. 

The appellee in its petition, conceiving that under the terms of the policy there 
was a separate contract of indemnity for the 450 gallons of whisky and for the 150 
packages or cases in which it was contained, declared on two items, to wit, 450 gallons 
of whisky at $1.50 per gallon, aggregating $675, and the 150 cases or packages in 
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which it was placed at $1,925; the two items aggregating $2,600, the total amount 
of insurance fixed in the contract. 

The defendant demurred to so much of the petition as asserted a right of recov- 
ery for the second-named item, and moved to strike therefrom so much as relied upon 
a recovery for that item, which demurrer and motion were overruled. In its answer 
as amended the defendant practically admitted liability for the 450 gallons of whisky 
at $1.50 per gallon, and alleged that under the terms of the policy the limit of recov- 
ery was $1.50 per gallon, which limitation applied, not only to the whisky itself, but 
to the containers in which the whisky was placed at the time of the insurance, and 
that its total liability therefore was only $675. 

[1] The policy provided that in consideration of the payment of the premium 

appellant insured for the term of one year— 
“against all direct loss or damage by fire, except as hereinafter provided, to an amount 
not exceeding $2,600 to the following described property while located and contained 
as described herein, and not elsewhere, to wit, on whisky in barrels and packages, 
including barrels and packages containing same. * * * It is understood and agreed 
that the limit of recovery in the event of loss to the property insured shall not exceed 
$1.50 per gallon.” 

The only question we deem it necessary to consider is whether the limitation upon 
the amount of recovery in the event of loss applies to the commercial package alone in 
which the whisky was contained—three gallons in each case—or whether from the lan- 
guage used it was intended that the cases, bottles, wrappings, etc., in which the whisky 
was incased were likewise insured in addition to the whisky itself. 

It is true that by the language of the policy, not only the whisky, but the barrels 
and packages containing the same, were insured; but, when it came to limiting the 
amount of recovery in the event of loss, the limitation is upon the property insured. 
Keeping in mind that at the time the policy was issued the whisky was in cases, we 
can see no practical, sound, or sensible interpretation of this limitation upon recovery, 
except that it necessarily meant, and must have been understood by the parties at the 
time to mean, that the commercial packages containing this quantity of whisky were 
embraced within the limitation, and that the purpose was to limit the amount of the 
recovery as fixed in the policy without reference to the value of the material used in 
preparing the whisky for the market. The measure fixed in the limitation as “gallons” 
was only a convenient and practical way of fixing the limit of recovery in the event 
of the loss of the commercial packages and their contents. 

Under the language of the policy itself, the limitation is upon the property insured, 
and that embraces, not only the whisky itself, but the materials used in placing it ins 
the commercial packages. Not only so, we know as a matter of practical knowledge 
that the whisky itself was the primary thing that was intended to be insured, and the 
thing about which the parties were primarily contracting. 

In the light of sound reason, and in view of the ordinary dealings between men, it 
cannot be assumed in view of this language that they intended other than to insure 
the commercial packages containing the whisky, and in limiting the liability only used 
the measure of “gallons” because the chief thing insured could be best measured in 
that way. No other measure could have more accurately described this article of 
commerce so packed and incased ready for distribution. 

It was the entity that was insured—that is, the whisky in the containers, includ- 
ing the latter—and when the limitation upon liability was fixed, the chief article in- 
sured being a fluid which might be most conveniently measured in “gallons,” that 
measurement was naturally used in the limitation, but it had reference to and 
included, not only the fluid itself, but the packed article of commerce, including the 
containers. 

The language of the policy upon which appellee relies, “whisky in barrels and 
packages including the barrels and packages containing same,” upon its face treats 
the two as an entity, and the one as inclusive of the other, and it is hardly possible 
when the limitation upon liability was fixed that it was not understood as meas- 
uring the whole liability in “gallons” as inclusive of the packages. 

[2] It is true that any ambiguous phraseology or uncertainty of interpretation in 
insurance contracts will generally be determined against the company who prepared 
and used that language, but we are unable to see in the language involved here, con- 
sidering the nature of the commercial article involved, that there could be any uncer- 
tainty in the correct interpretation. 
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Counsel on both sides séem to concede that there is no direct authority or adjudi- 
cation affecting this question; but, entertaining the views above expressed, we have 
found no difficulty in reaching the conclusion that the limitation, although measured 
in “gallons” and by its terms, including the packages in which the whisky was in- 
cased, there can be no recovery except for the packages containing the 450 gallons of 
whisky, measured by the number of gallons. 

[3] The. court should have sustained the demurrer to the petition as to the second 
item asserted therein, and upon the pleadirigs as a whole should have directed a judg- 
ment for the plaintiff for $675. 

The judgment is reversed, with directions to grant appellant a new trial, and for 
further proceedings consistent herewith. 


BAUGHMAN ert at. v. NIAGARA FIRE INS. CO. (No. 24536.) 
(Supreme Court of Minnesota. May 22, 1925.) 
204 Northwestern Reporter 321. 
(Syllabus by the Court.) 

1. INSURANCE—PERSON MORTGAGING PROPERTY AND THEN CON- 
VEYING TO GRANTEE, WHO ASSUMES AND AGREES TO PAY 
MORTGAGE, HAS INSURABLE INTEREST. 

A person, who mortgages his property and then conveys, and his grantee assumes 
and agrees to pay such mortgage, has an insurable interest. 
(For other cases, see Insurance, Dec. Dig. § 115[5].) 


2. INSURANCE—KNOWLEDGE, AGREEMENT, AND CONDUCT OF LOCAL 
AGENT HELD TO AMOUNT TO VERBAL ASSENT OF INSURANCE 
COMPANY TO TRANSFER OF PROPERTY. 

When such policy provides against liability if “without assent the property should 
be sold,” and the agent of the insurance company, who has authority to make con- 
tracts of insurance, is fully informed that a sale has been made, and it is desired 
upon an exchange of deeds to have the consent of the company to the transfer and 
a mortgage clause attached, and such agent agreed “that he would attend to it,” the 
knowledge, agreement, and conduct of such agent amounts to a verbal assent of the 
company to the transfer. 


(For other cases, see Insurance, Dec. Dig. § 388[1].) 


3. INSURANCE—INSURANCE COMPANY, KNOWING OF TRANSFER OF 
PROPERTY AND TREATING CONTRACT AS VALID, HELD LIABLE 
ON POLICY. 

Where an insurance company knows the facts, mentioned in the opinion, and does 
not cancel or attempt to cancel the policy, and keeps and retains the premiums received 
from the insured, and treats the contract as valid, and the insured still has an insur- 
able interest which is known to the insured, it is liable. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


4. INSURANCE—MORTGAGEE HELD ENTITLED TO RECEIVE FROM 

MORTGAGOR SUM RECOVERED ON INSURANCE POLICY. 

Under such circumstances the mortgagee is entitled to receive from plaintiff any 
sum which he recovers from the insurer. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

Appeal from District Court, Winona County; Charles E. Callaghan, Judge. 

Action by Adam Baughman and others against the Niagara Fire Insurance Com- 
pany. After finding for plaintiffs, defendant appeals from order denying motion for 
new trial. . Affirmed. 

Nathan Chase, of Minneapolis, for appellant. 

Webber, George & Owen, of Minona, for respondents. 

Witson, C. J. Plaintiff Adam Baughman owned a farm on which were buildings 
insured in Niagara Falls Insurance Company. Its local agent was one Clark. Plain- 
tiff gave a mortgage to Merchants’ Bank of Winona. No mortgage clause was at- 
tached to the policy. He disposed of the farm to Todd, who in the deed assumed 
and agreed to pay the mortgage. 

A few days prior to July 29, 1921, plaintiff told Clark he might dispose of the 
property and would see him about the insurance. On July 29, a deed was made, and 
it, with the insurance policy and abstract, was left with a lawyer for delivery upon 
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consummation of the exchange of properties. Plaintiff then saw Clark and told him 
what had been done. Plaintiff informed Clark that when he went to plaintiff bank 
for abstract he had been told that the bank should have the insurance policy with a 
mortgage clause on it, and he told Clark if the policy was transferred he wanted 
him to put one on. Plaintiff also told Clark that his attorney would get his papers 
and keep them until he (plaintiff) returned from the state of Washington, for which 
state he was to leave in a couple of days, and that in the meantime he did not want 
the insurance canceled as he wanted to protect the bank. Clark told him that would 
be all right, that he would attend to it. It was understood and agreed that if the deal 
went through the insurance policy should be assigned to the new owner. Plaintiff left 
the state. The deal was closed. The policy was not assigned; the mortgage clause 
was not added. Eleven months later plaintiff returned to the state, received his 
papers, and, assuming they were as he had planned, put them in his safe deposit box. 
On February 15, 1923, the dwelling house on the farm burned. The mortgage to the 
bank had not been paid. The defendant denied liability. The court found for plain- 
tiff, and defendant has appealed from an order denying its motion for a new trial. 

[1, 2] Because of plaintiff’s liability on the mortgage note to the bank, he had an 
insurable interest in the property, even though his grantee had assumed the mortgage. 
Lumberman Nat. Bank v. Corrigan, 167 Wis. 82, 166 N. W. 650; Williams v. Ins. 
Co., 107 Mass., 377, 9 Am. Rep. 41; Waring v. Loder, 53 N. Y. 581; Lycoming Fire 
Ins. Co. v. Jackson, 83 Ill. 302, 25 Am. Rep. 386; Norwich Fire Ins. Co. v. Boomer, 
52 Ill. 442, 4 Am. Rep. 618; Hanover Fire Ins. Co. v. Bohn, 48 Neb. 743, 67 N. W. 
774, 58 Am. St. Rep. 719; 26 C. J. 29. It is, however, claimed by appellant that this 
insurable interest is not the interest insured. We find some support for this conten- 
tion in Collins v. St. P. F. & M. Ins. Co., 44 Minn. 440, 46 N. W. 906. But this case 
must be governed by its own facts. The prohibition against a transfer is as a rule 
intended to prevent an assignment or transfer so that the insured does not retain an 
insurable interest. Mark v. Liverpool & London & Globe Ins. Co. (Minn.) 198 
N. W. 1003; King v. Hartford Fire Ins. Co., 133 Minn. 322, 158 N. W. 435, Ann. Cas. 
1918D, 861. Clark as the agent of appellant had authority to make contracts of in- 
surance. He was fully advised as to the facts, and he agreed “that he would attend 
to it.” He was authorized to give the usual consent to the transfer and to attach the 
mortgage clause. For all the purposes of this case he was the company. The pro- 
vision in the policy does not render the policy void because of a transfer, but it 
provides against liability if “without assent the property shall be sold.” The policy 
does not require the assent to be in writing. The consent may be given orally, or it 
may be waived. 26 C. J. 131; McCabe Bros. v. A<tna Ins. Co., 9 N. D. 19, 81 N. W. 
426, 47 L. R. A. 641; Hawthorne v. German Ins. Co., 181 Til. App. 88: American 
Central Ins. Co. v. Hardin, 148 Ky. 246, 146 S. W. 418; King v. Hekla Ins. Co., 58 
Wis. 508, 17 N. W. 297; Mallette v. British American Assur. Co., 91 Md. 471, 46 
A. 1005; Wilson v. German Am. Ins. Co., 95 Neb. 774, 146 N. W. 945. A parol con- 
firmation of a policy to a new owner of the property is valid. Wood v. Rutland Ins. 
Co., 31 Vt. 552. The knowledge, agreement, and conduct of the insurance agent 
amounted to a verbal assent of the company to the transfer, and such assent is by 
implication embraced in the findings above mentioned. In fact, such conclusion seems 
inevitable when we consider the statements of the agent, later made to appellant in 
letters in evidence, wherein he acknowledges the “fault” in not attaching the mortgage 
clause, and he also says that he was informed that the place was sold. 

[3] Where an insurance company kriows the facts, as it did here, and that the 
insured is no longer the owner in fee, but does not cancel or attempt to cancel the 
policy, and keeps and retains the premiums received from the insured, and treats the 
contract as valid, and the insured still has an insurable interest, which is known to 
the insured, it is liable. Hanover Fire Ins. Co. v. Bohn, 48 Neb. 743, 67 N. W. 774, 
58 Am. St. Rep. 719. 

[4] The trial court dismissed the action as to plaintiff Todd who acquired the 
property. He had not appealed. Plaintiff covenanted with the bank to keep the build- 
ings insured in its favor, and the court properly held that the bank is entitled to 
receive from plaintiff any sum which he recovers from - oes Mark v. Liver- 
pool a & Globe Ins. Co. (Minn.) 198 N. W. 

rme 
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CETKOWSKI v. KNUTSON et at. (No. 24647.) 
(Supreme Court of Minnesota. June 19, 1925.) 
204 Northwestern Reporter 528. 
(Syllabus by the Court.) 
1. INSURANCE—PURCHASER IN POSSESSION OF LAND UNDER EX- 
ECUTORY CONTRACT HAS INSURABLE INTEREST. 
A vendee in possession of real estate under an executory contract has an insurable 
interest even though the contract is subject to rescission for his fraud. 
(For other cases, see Insurance, Dec. Dig. § 115[6].) 


2. VENDOR AND PURCHASER—INSURANCE ON BUILDINGS, PRO- 
CURED BY PURCHASER IN POSSESSION UNDER CONTRACT IN- 
DUCED BY FRAUD AND SUBJECT. TO RESCISSION, INURES TO 
BENEFIT OF VENDOR. 

If the contract was induced by the fraud of the vendee, and therefore subject to 
rescission by the vendor, the vendee is so far a trustee for the vendor that insurance 
on the buildings, under which loss occurs during the vendee’s possession, will inure 
to the benefit of the vendor. 


(For other cases, see Vendor and Purchaser, Dec. Dig. § 199.) 


Appeal from District Court, Marshall County; Andrew Grindeland, Judge. 

Action by Frank Cetkowski against Anton Knutson and another. Judgment for 
plaintiff, and defendant Marshall County Skandinaviske Mutual Fire Insurance Com- 
pany appeals. Affirmed. ; 

A. N. Eckstrom, of Warren, for appellant. 

C. M. Ascham, of Bemidji, and Julius J. Olson and Rasnms Hage, both of 
Warren, for respondent. 

Stone, J. Action on a policy of fire insurance. Plaintiff prevailed below, and 
defendant insurance company appeals from the judgment. The other defendant, 
Anton Knutson, is no party to this appeal, but his relationship to the case is im- 
portant. 

In August, 1921, plaintiff contracted with Knutson to convey to him a Marshall 
county farm in exchange for other estate. The contract remained executory. Deeds 
were placed in escrow penditig examination and approval of titles. They were never 
delivered, for plaintiff claimed and established fraud on the part of Knutson, and 
succeeded, by action, in having the contract rescinded, and the ownership and right 
to possession of his farm restored to him. The rescission did not become effective 
until some time after December 22, 1922. 

In the meantime, plaintiff had put Knutson in possession of the farm. While so 
in possession, as plaintiff’s vendee under the executory contract, Knutson procured 
insurance on the buildings and certain personal property of his own from defendant 
insurance company. The policy was effective during February, 1923, when the insured 
dwelling, together with certain personal property of Knutson’s, was destroyed by fire. 
This, it will be observed, was while the contract between plaintiff and Knutson was 
still in effect; that is, the fire occurred and the resulting rights became fixed before 
the rescission of that contract. 

Defendant, Knutson, seems not to be making any claim, for himself or plaintiff, 
to the insurance on the dwelling. He is joined as a party defendant simply in order 
to have his rights, if any, determined. The insurance company’s liability to Knutson 
for the loss of his personal property was recognized by payment, but the claim under 
the same policy for the loss of the dwelling is resisted upon two grounds, viz.: (1) 
That defendant, Knutson, had no insurable interest in the real estate of which the 
dwelling was a part; and (2) plaintiff cannot recover because he had no contractual 
relation, under the insurance policy or otherwise, with defendant insurance company, 
upon which to predicate the desired recovery. 

[1] 1. A vendee in possession under an executory contract of sale has an insur- 
able interest. Holbrook v. St. P. F. & M. Ins. Co., 25 Minn. 229; Kells v. N. W. 
Lice Stock Ins. Co., 64 Minn. 390, 67 N. W. 215, 71 N. W. 5, 58 Am. St. Rep. 541; 
26 C. J. 32. That the contract is voidable for fraud matters not as long as it remains 
unavoided, for the rights it creates remain until the rescission is accomplished. That 
is so because the question is not as to its value but the existence of “any legal interest 
to sustain the contract of insurance, and to prevent the policy being a mere gambling 
contract.” Holbrook v. Insurance Co., supra. 
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[2] 2. But it doesn’t decide the case to hold that Knutson had an insurable 
interest, for recovery is now sought by his vendor. In favor of the latter there was 
no insurance, and under the contract to convey there was no obligation on Knutson 
to insure—for the benefit of the vendor or otherwise: Plaintiff did not protect him- 
self, and the insurance now in question was procured by his vendee for his own pro- 
tection. 

Long ago, it became “too well settled to be questioned, and that policies of insur- 
ance against fire are personal contracts with the assured, which do not attach to the 
realty, or in any manner go with the same, as incident to a conveyance or transfer 
of the title to lands.” Culbertson v. Cox, 29 Minn. 309, 13 N. W. 177, 43 Am. Rep. 204; 
Imperial Elevator Co. v. Bennett, 127 Minn. 256, 149 N. W. 372; Remington v. Sabin, 
132 Minn. 372, 157 N. W. 504. But the proceeds of an insurance policy may be 
affected by a trust for the benefit of some one other than the named insured. That 
was the case in Culbertson v. Cox. 

The case of Mitchell v. McDougall, twice in the Supreme Court of Illinois 
(62 Ill. 498, and, sub. nom. Pheenix Ins. Co. v. Mitchell, 67 Ill. 43), is the principal 
authority for plaintiff. Originally it was a suit to set aside a cohveyance of land by 
plaintiffs induced by the fraud of the grantee, McDougall. Pending the litigation, 
the buildings burned. The only insurance had been obtained by McDougall under a 
policy for his sole benefit, except that it made the loss, if any, payable to certain 
mortgagees under a mortgage put on the property by the plaintiffs before their con- 
veyance, the debt secured by which McDougall had expressly assumed and agreed to 
pay. The insurance company was brought in by supplemental bill for the purpose of 
compelling payment of the insurance to the mortgagees, pro tanto, and the balance 
to the plaintiffs, who stood in relation to the insurance just as plaintiff does here. 
On hearing, plaintiffs suffered a dismissal of their bill but on appeal secured a reversal. 
The opinion concerns mainly the issue between plaintiff and McDougall. It gave 
scant consideration to the defenses of the insurance company. 

The case went back for trial on the merits, and, plaintiffs prevailing against both 
McDougall and the insurer, the latter alone appealed, so presenting squarely its 
defense against the vendor’s right to recover from it. The decree was affirmed (67 
Ill. 43), upon the ground that McDougall, the insured, although holding under a deed 
finally avoided for his fraud, had an insurable interest, and, “as between him and 
Mitchell, his vendor, the insurance money represented the property destroyed,” and 
which, it might have been added, he was obliged to restore, but, because of the fire 
which he was insured against, he could not restore to the plaintiffs. 

The subject is discussed in notes appearing in 37 L. R. A. 150, and 13 L. R. A. 

(N. S.) 909. The latter note is appended to the report of Zenor v. Hayes, 228 Ill. 
626, 81 N. E. 1144, where it was held a vendor could not reach insurance in the hands 
of the vendee because the debt from the latter was not due. The case is distinguished 
from Mitchell v. McDougall, supra, because the latter was against a “fraudulent 
vendee” and upon the ground that “in that case the vendee’s fraud entered into and 
vitiated the contract itself, and, if he could have collected and held the insurance 
money, he would to that extent have profited by his own fraud.” The earlier note 
is appended to Williams v. Lilley, 67 Conn. 50, 34 A. 765, where decision was put upon 
the idea that insurance moneys stand as a substitute for the destroyed building, and 
are considered in equity, in a proper case, as inuring to the benefit of one beneficially 
interested as owner. Accordingly, the insurance in question was applied to the pur- 
chase price. True, the premiums had been paid by the vendee, but the contract of 
insurance was between insurer and vendor. The vendee was no party to it. The 
holding was that, the fire having occurred, the resulting insurance money was a sub- 
stitute in equity for the damaged building, and the plaintiff was “entitled to receive 
such money as part and parcel of the property, which it would have been the duty of 
the defendants to convey to him.” 
_ That is our holding here. Plaintiff is entitled to Knutson’s claim against the 
insurance company as a substitute in equity for the dwelling now destroyed, and as 
“part and parcel of the property” which it was the duty of Knutson to restore to 
him upon the rescission of their contract. 

The theory of constructive trusteeship is frequently applied to the relationship 
of vendor and vendee, the former being considered as trustee of the legal title, and 
the latter of the unpaid purchase price. Because of that trusteeship, the vendor in 
many cases has been compelled to give the vendee credit on unpaid purchase money 
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for insurance procured for his own benefit. Insurance Co. v. Updegraff, 21 Pa. 513; 
Reed v. Lukens, 44 Pa. 200, Am. Dec. 425. “So far as the vendor is secured the pur- 
chase money by a policy of insurance, the vendee is correspondingly benefited towards 
the payment of it.” Hill vy. Cumberland Valley Mutual Protective Co., 59 Pa. 474. 
See, also, 5 Pomeroy’s Eq. (4th Ed.) § 2283. 

If that is the rule as against a vendor obligated to convey to his vendee, it cer- 
tainly should operate with equal facility upon.a vendee who, because of a rescission 
for his fraud, has become obligated to restore the premises to his-vendor. In such a 
situation, the vendee has ceased to be a trustee of the purchase price, the obligation 
to pay which has vanished, and has become instead a trustee of the property itself. 
The duties of that trusteeship relate back, through the rescission, to his going into 
possession originally. Therefore he holds for the beneficiary, the vendor, any 
insurance on the buildings which have been destroyed during his possession. 

However personal a contract may be, a matured money claim under it is ordinarily 
the subject of assignment. It is a chose in action, property, subject to all the muta- 
tions from time to time undergone by that kind of property. The transfer of it may 
be voluntary or by operation of law through such processes as attachment, equitable 
assignment, subrogation or its subjection to a constructive trust. 

Because of his having procured its possession through fraud Knutson was, during 
his possession, a trustee ex maleficio of plaintiff’s property. And since when has a 
trustee been entitled to retain the proceeds of insurance on trust property upon return- 
ing to the beneficiary the remaining corpus of the trust estate? Whatever the situation 
might have been had there been no fraud, we hold that while he retained the fraudu- 
lently procured possession Knutson was a trustee, and that insurance in his favor on 
the trust property, which on rescission he was obligated to return, now stands as a 
substitute for the property destroyed, and as such, the plaintiff is entitled to the 
benefit of it. 

That is not making the insurance company the insurer of plaintiff. It is rather 
the simple holding that its obligation to Knutson, fixed and liquidated by the fire, 
will now be laid hold of, as a substitute in Knutson’s hands for the burned dwelling, 
for the benefit of plaintiff, who as owner of the property is in equity and good con- 
science entitled to what is now the only substitute for it. The opposing argument 
fails of its mark, in our opinion, because, while a fire policy is personal as between 
insurer and insured, yet, as between the latter and one entitled to the property, the 
insurance may stand in lieu of it and therefore be impressed with a trust. 

That is but another way of putting the idea that the matured right of an insured 
to collect insurance is a chose in action, and as such the property of the insured with 
the disposition of which, particularly by operation of law, the insurer is not much 
concerned. The supposed authorities, contra, fail of application because they lack 
the element, present here, of an insured in the position of a trustee, by reason of his 
fraud, for the vendor seeking the benefit of the insurance. The ordinary vendee is not 
a trustee of insurance for his own benefit. 

For example, in McCutcheon v. Ingraham, 32 W. Va. 378, 9 S. E. 260, it was 
held that the vendor had no right to the insurance through an equitable lien or other- 
wise. There was no element of fraud. A similar case is Tongue v. Nutwell, 31 
Md. 302, where “A. having recovered from B., in ejectment, a moiety of certain land, 
sued B. in an action of trespass for mesne profits. B. had insured, on his own 
account, a house on the land, which was afterwards destroyed by fire, and he recovered 
on the polioy of insurance.” It was held that A. could not recover the amount of 
the insurance, for “B. as owner of one moiety of the land, had an insurable interest 
in the property, and having insured it for himself, and in no sense as the agent for 
A., the latter could have no rights under the contract.” It is easy to see that the 
result might have been the opposite if the facts had justified a holding that B. was a 
trustee for A. As to insurance in favor of a vendor, see Russell v. Elliott, 45 S. D. 
184, 186 N. W. 824, 22 A. L. R. 556, and Brownell v. Board of Education, 123 Misc. 
Rep. 64, 204 N. Y. S. 150. 

Judgment affirmed. 
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SMITH v. HARTFORD FIRE INS. CO. (No. 3636.) 
(Springfield Court of Appeals. Missouri. oe 6, 1925. Rehearing Denied May 
, -) 

272 Southwestern Reporter 700. 
INSURANCE—INSURER HELD ESTOPPED TO SET UP FORFEITURE 

FOR NONPAYMENT OF PREMIUM. 

Insured went to insurer’s agent and asked for extension on premium installment 
until fall. The agent, said, “You just let it go, and I will write in to the company 
and see what they say about it.” He wrote the company, but neglected to mail the 
letter. Held that, on being sued on the policy, insurer was estopped to set up forfeiture 
for nonpayment of premium. 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 


Appeal from Circuit Court, New Madrid County; Henry C. Riley, Judge. 

Action by W. E. Smith against the Hartford Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

McKay & Jones, of Kennett, and Bates, Hicks & Folonie, of Chicago, IIl., for 
appellant. 5 

T. R. R. Ely and George Smith, both of Kennett, for respondent. 


Brab.ey, J. This is an action on a fire insurance policy. The petition was filed 
in Dunklin county, but the venue was changed to New Madrid county. The cause 
was tried before the court and a jury; plaintiff recovered, and defendant appealed. 

The petition is in the conventional form. The answer pleads failure to pay an 
installment when due and lapse of policy. A reply put in issue the new matter. The 
policy covered a farm dwelling and barn, and ran for 5 years. Plaintiff paid the 
premium for the first year, and gave what is called an installment note for the 
premium for the remaining 4 years. These annual installments were for $52.50 each, 
and were due May 1, 1921, 1922, 1923 and 1924. The dwelling insured was destroyed 
by fire May 15, 1921, and at the time of the loss the installment due May 1, 1921, 
was not paid. The application and the policy provide that, if any installment be 
—— when due, the policy shall be suspended and inoperative until payment is 
made. 

Plaintiff relies upon waiver to avoid the forfeiture provision. He established 
that on May 12, 1921, he received notice from defendant that the installment was 
due; that on same day he went to the office of L. S. Davis, local agent of defendant, 
and the one who solicited the policy, and who countersigned it, and told the agent 
that the installment was due, that he needed all the money he had to operate his farm, 
and asked if the company would extend the payment of this installment until fall; 
and that the agent said: “Yes; I think they will. They have done so before. * * * 
You just let it go, and I will write into the company and see what they say about it.” 
This was on May 12th, and the agent on that day wrote a letter to defendant com- 
pany, but neglected to mail it. 

The record shows that plaintiff was responsible, and could and would have paid 
the installment if defendant’s agent had told him that the insurance would have been 
void during the time consumed in ascertaining if the company would extend the 
installment until fall. It also appears that defendant’s agent received payment from 
others on similar contracts, and that ‘when he received such payments he always sent 
his own check in to the company to pay the premium paid to him. Defendant’s agent, 
Davis, had no specific authority to receive payment on installment notes, or to extend 
time, but in fact, according to the record, he did receive payments on installment 
notes, and sent in such payments, and no complaint was made, although such notes 
were payable in Chicago. 

Defendant is a foreign insurance company, and under the law of this state its 
agent, Davis, was its alter ego. Relying on the agent, said plaintiff did not pay the 
due installment. The record shows that, if Davis had promptly written and mailed 
his letter, it would have arrived at Chicago before the fire, and in time for action 
thereon, and there is no intimation that extension would have been refused. Davis, 
however, did not mail the letter he wrote. He advised plaintiff to let the matter go; 
that is, do not pay it now. This advice was given without any warning that the 
policy would be void during the time that the installment remained unpaid. 

We had a somewhat similar question before us in Woolfolk v. Home Insurance 
Co., 202 S. W. 627, and therein cited many authorities to support our holding that 
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the company had waived strict compliance with the contract. We do not deem it 
necessary to review and discuss in detail the authorities there cited, and other authori- 
ties germane to the case in hand. In the Woolfolk Case the claim was that defendant 
was estopped to assert the forfeiture. In the case at bar the term “waiver” is used. 

Davis, the agent at Malden, defendant’s alter ego, advised plaintiff in effect not to 
pay; that he would write in and ascertain if the company would extend the due in- 
stallment until fall. In effect he did not write; yet, when a loss occurs, defendant 
seeks to avoid liability by ignoring the advice of its alter ego, who led plaintiff to 
believe that his insurance would be in force, at least until the defendant declined to 
extend the installments until fall. Substantial justice requires that defendant should 
ro now be heard to speak, when it refused to speak definitely when it might have 
one so. 

We have carefully examined the only assignment of consequence. 

It is our conclusion that the judgment should be affirmed, and it is so ordered. 

Cox, P. J., concurs. 

Bailey, J., not sitting. 


WITTELS LOAN & MERCANTILE ~ v. LIBERTY FIRE INS. CO. 
(No. 18907.) 
(St. Louis Court of Appeals. Missouri. June 2, 1925.) 
273 Southwestern Reporter 1921. 

1. INSURANCE—MISREPRESENTATION, TO CONSTITUTE FRAUD AND 
a” SWEARING, MUST MATERIALLY EXAGGERATE VALUE OR 
Misrepresentation in proofs of loss, to constitute fraud and false swearing within 

fire policy, must materially exaggerate value of property or amount of loss. 
(For other cases, see Insurance, Dec. Dig. § 553[1].) 


2. INSURANCE—INSTRUCTIONS HELD ERRONEOUS IN NOT REQUIR- 
ING JURY TO FIND INSURED MATERIALLY EXAGGERATED 
VALUE OF GOODS AND AMOUNT OF LOSS WITH INTENT TO 
DEFRAUD. 

Instructions to find for fire insurer if value of goods did not amount to $44,503.32, 
and if damages thereto did not amount to $38,045.70, and if value of goods partly 
destroyed did not amount to $26,883.79, and damages thereto did not amount to $24,- 
545.67, as represented in proofs of loss, held erroneous in not requiring jury to find 
material exaggeration of values and of loss made with intent to defraud. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 


3. INSURANCE—INSURED’S DUTY TO SUBSTANTIALLY COMPLY 

WITH PROVISION REQUIRING PROOF OF LOSS. 

Insured’s duty is to make substantial compliance with policy provision requiring 
proof of loss. 

(For other cases, see Insutance, Dec. Dig. § 542[1].) 

Appeal from St. Louis Circuit Court, Wilson A. Taylor, Judge. 

“Not to be officially published.” 

Action by the Wittels Loan & Mercantile Company against the Liberty Fire 
Insurance Company. Judgment for defendant, and plaintiff appeals. Reversed and 
remanded for new trial. 

Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, for appellant. 

Jones, Hocker, Sullivan & Angert, of St. Louis, for respondent. 

Daves, P. J. This is an action on a policy of fire insurance on a stock of 
merchandise. The petition is in the usual form. The answer pleads a policy provision 
requiring sworn proof of loss, and another provision voiding the insurance in case of 
fraud or false swearing, and alleges a violation of this policy provision in making 
sworn proof and in the accompanying inventory with respect to the nature and extent 
of the loss. The reply put these averments at issue. The cause was tried to the court 
with a jury. There was a verdict and judgment for the defendant, and plaintiff 
has appealed. 

The policy sued upon covered a stock of merchandise consisting of jewelry, 
clothing, and other wearing apparel. It appears that the total insurance covered 
was for $44,000, the risk being distributed among eleven different insurance com- 
panies. There was a fire, and the loss alleged by plaintiff in his petition is $38,045.70. 
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A number. of the insurance companies settled their policies on a basis of a loss of 
$27,000, several of the remaining companies refusing to adjust their claims, and 
among them is this defendant. The amount due from this defendant is alleged in 
the petition to be $2,161.69. 

The answer alleges that the total property loss of plaintiff in this fire was 
$12,942; that the value of the property and merchandise in the premises at the time 
of the fire did not exceed $15,000, and that plaintiff's statement and inventory, to 
the effect that the damage and loss to the merchandise remaining after the fire amount 
to $24,545.67, was false and untrue, and was made with intent to defraud. 

The evidence, as adduced by plaintiff, tends to show that there was a loss in goods 
damaged but not totally destroyed to the amount of $20,426.17; that the value of 
the goods so damaged was $26,883.17, and that the total value of the goods insured 
was estimated at $46,990.21. 

The defendant offered evidence as to the goods partially destroyed by the fire. 
The result of such investigation by the witnesses is set forth in the defendant’s Ex- 
hibit No. 1. There is a conflict in the evidence between plaintiff and defendant as to 
the estimates of values before the fire, and a difference in the estimate of the damage 
to the saved articles. Defendant’s witnesses testified that the merchandise examined 
after the fire was appraised in value as being worth $8,325.60 before the fire, and 
that the loss on same was estimated at $6,267.11. Plaintiff presented its claim for 
$38,045.07. It appears that when the proofs were originally prepared, $4,200 was 
claimed for the loss of watches and jewelry which in fact had not been destroyed or 
injured. It seems that this jewelry was listed in the schedule by mistake. The 
paper furnished for the purpose of making the proof of loss contained many items 
and columns, and in the recapitulation of the inventory the value of the “jewelry 
stock and pledges” is given, and by a mistake the value of the jewelry is carried into 
the loss column. This was corrected, however, so as to subtract this sum of about 
$4,000 for jewelry, which leaves the claim of loss, as swom to by claimant, as 
$20,426.17. This mistake was explained by plaintiff’s adjuster, so that it appears that 
plaintiff presented his claim against the insurance companies for $20,426.17 on account 
of damage to stock partially destroyed, as against the original proof of loss before 
same was corrected, and which was not sworn to or executed, which contained the 
figure $24,545.67. 

A further recital of the evidence produced pro and con does not become material 
under the view we take of this appeal. We think the court committed reversible 
‘error in the giving of certain instructions requested by the defendant. The defendant 
offered and was given instructions No. 6 and No. 7, which are as follows: 

“No. 6. The court instructs the jury that, if you believe and find from the evi- 
dence that after the fire, which occurred March 3, 1922, at the premises occupied by 
plaintiff, the plaintiff, in accordance with the terms of said policy, furnished the 
defendant with proofs of loss, duly sworn to by one of the officers of plaintiff; that 
in said proofs of loss it was stated that the sound value of the goods and merchandise 
in plaintiff's store at 2001-2005 Market Street, in the city of St. Louis, Mo., at the 
time of the fire on March 3, 1922, was $44,503.32, and that the loss and damage to 
such goods and merchandise as the result of said fire amounted to the sum of $38,- 
045.70; and if you believe and find from the evidence that the aforesaid statements, 
or either of them, in said proofs of loss were false and untrue, and that plaintiff did 
not have in said store on March 3, 1922, goods and merchandise of a sound value 
of $44,503.32, or that the loss or damage thereto did not amount to the sum of $38,- 
045.70, and that plaintiff knew at the time of making said proof of loss that the 
goods and merchandise in said store was not of a sound value of $44,503.32, or that 
the loss and damage thereto did not amount to the sum of $38,045.70, then the court 
instructs you that the plaintiff is not entitled to recover, and your verdict will there- 
fore be in favor of the defendant. 

“No. 7. The court instructs the jury that if you believe and find from the 
evidence that after the fire in plaintiff’s premises at 2001-2005 Market Street, in the 
city of St. Louis, Mo., on March 3, 1922, the plaintiff, in accordance with the terms 
of said policy, furnished the defendant with an inventory of the goods and mer- 
chandise which were partially destroyed by said fire, and that in said inventory it 
was stated that the value, before said fire, of the goods and merchandise partially 
destroyed by said fire was $26,883.79, and that the damage or loss thereto as a result 
of said fire amounted to the sum of $24,545.67; and if the jury believe and find from 
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the evidence that the value, before the fire, of the goods or merchandise partially 
destroyed by said fire did not amount to the sum of $26,883.79, or that the loss and 
damage thereto as a result of said fire did not amount to the sum of $24,545.67, 
and that the plaintiff knew at the time of the making of said inventory that the value 
of the goods and merchandise before said fire did not amount to the sum of $26,883.79, 
or knew that the damage or loss thereto as a result of said fire did not amount to 
the sum of $24,545.67, then the court instructs the jury that the plaintiff cannot 
recover, and your verdict will be in favor of the defendant.” 

{1, 2] In considering these instructions, we must remember that the defense is 
“fraud and false swearing.” A misrepresentation, in order to constitute fraud and 
false swearing under a fire insurance policy, must exaggerate the value of the property 
or the amount of the loss to a material extent. In instruction No. 6, it will be seen, 
the jury are instructed to find a verdict for the defendant if the plaintiff did not 
have in his premises on March 3, 1922, goods and merchandise of the sound value 
of $44,503.32. By that instruction, too, the jury were told that its verdict must be 
for the defendant if the jury believed from the evidence that the loss or damage 
to said goods did not amount to $38,045.70. In instruction No. 7 the jury are in- 
structed that if the value of the goods partially destroyed did not amount to the 
sum of $26,883.79, the verdict must be for the defendant. Again, instruction No. 7 
tells the jury that if they find the loss and damage to the merchandise partially 
destroyed did not amount to the sum of $24,545.67, that then their verdict must be for 
the defendant. The defense is then postulated upon the proposition of a misrepresen- 
tation as to the loss of all the goods as a result of the fire; a defense on the value 
of the goods partially destroyed, and, finally, as relating to the amount of loss which 
the partially destroyed goods suffered on account of the fire. 

The insistence of appellant is that these instructions did not require the jury 
to find that plaintiff exaggerated the value of the stock to any “material extent,” nor 
that the jury were required to find that the alleged false statements were made with 
“intent to defraud.” 

As to the first objection made against the instructions, we think there is merit. 
The instruction is based upon the defense that there was a variance existing between 
the amount sworn to and the amount proven. Such a defense would avail if the 
variance amounted to a fraud, and not otherwise. It cannot be doubted that a false 
statement by the insured, in order to avoid a policy on the ground of overvaluation, 
must be such statement of valuation or estimate as is material. For, as has been 
said, not every slightest possible exaggeration or amount of value, even if knowingly 
made, would avoid a policy. 

In 26 Corpus Juris, 1102, subsec. 3, the following is said: 

“The false representation or concealment must relate to a matter material to 
the transaction involved; that is, the false representation or concealment must be 
the efficient, inducing and proximate cause, or the determining ground of action. * * *”’ 

12. Ruling Case Law, p. 297, § 61, is as follows: 

“To constitute fraud in any case the facts misrepresented or concealed must have 
been material facts and they must also substantially affect the interests of the person 
alleged to have been defrauded. A fact is material when it influences a person to 
enter into a contract, or when it deceives him and induces him to act, or when, with- 
out it, the transaction would not have occurred. * * *” 

In 14 Am. & Ency. of Law, p. 59, § 4, the rule is thus stated: 

“To constitute fraud, a representation must be as to a material fact. With respect 
to this rule there is no conflict of opinion, except sometimes in its application. A 
representation in relation to a fact that is not material to a contract, though it may 
be false, and known to be. false by the person making it, and though it may be acted 
upon by the other party, is not fraud, either for the purpose of an action of deceit 
or for the purpose of rescinding the contract.” 

And so it is universally held that fraud based upon representations in order to be 
actionable must relate to material facts, meaning facts necessarily having some bear- 
ing on the value of the subject of the negotiation. Funding & Foundry Co. v. Heskett, 
125 Mo. App. 516, 102 S. W. 1050; Northwestern S. S. Co. v. Maritime Ins. Co. 
(C. C.) 161 F. 166; Miller v. Maryland Casualty Co., 193 F. 343, 113 C. C. A. 267; 
Williston on Contracts, vol. 2, § 805. 

([3] Where the insured must make proof of loss under a policy, such duty is to 
make a substantial compliance with such policy provision. Appellant’s counsel has 
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brought to our attention many other cases from other jurisdictions where it is held 
with uniformity that the mere fact that the insured, in its proofs of loss, values the 
property destroyed at a sum not exactly, though substantially, correct, does not con- 
stitute fraudulent over-valuation. 

Now, the instructions in the instant case rivets the jury’s attention to a considera- 
tion of the proof of value to the exact dollar and cent. In fact, this exactness is 
the prominence of the instruction. It requires the jury to consider that the variance 
of a few dollars or a few cents between the amount claimed by plaintiff and proved at 
the trial convicts the plaintiff of fraud, and cuts off its right of recovery. The in- 
struction leaves no avenue open for the jury to consider whether there was a sub- 
stantial variance between plaintiff’s claim and the actual value proven, or the real 
loss sustained, from which bad faith or fraudulent intent could be inferred. 

Leaving aside for the moment the fact that the schedule which originally con- 
tained the figures $24,545.67 as the loss of the partially destroyed merchandise was 
a mistake, and was corrected before the claim was asserted to be $20,426.17, and 
therefore an erroneous figure, and treating the figures $24,545.67 as being supported 
by the proof, which it is not, yet the jury were told in a pointed instruction that 
the verdict must be for the defendant if the evidence showed that plaintiff on March 
3, 1922, did not have goods in his store of the sound value of $44,503.32, that the 
verdict must be for the defendant if the loss or damage to the goods did not amount 
to $38,045.70, and that the verdict must be for the defendant if the jury found that 
the value of the goods partially destroyed did not amount to $26,883.79. 

Of these instructions, learned counsel for respondent say that it is conceded as a 
matter of law that the misrepresentation must have been as to a material fact, but 
that it is not always necessary for the court to incorporate this idea in a charge 
to the jury, and that if the instruction had been drawn so as to require the jury 
to find that the fraud or false swearing must be found with respect to a material 
fact, that then it would be necessary to offer a further_instruction defining what a 
material fact meant in that connection. Whether the instruction should contain the 
words “material facts,” to be defined in other instructions, or whether the materiality 
of the fact should be set forth in the instruction, is not for our discussion now. We 
are confronted with these instructions directing a verdict for the defendant, wherein 
this element is omitted, and because of such we are of the opinion that a reversible 
error was committed in the trial of this case, and the judgment should be reversed 
and the cause remanded for a new trial. The instruction is also objectionable in that 
it does not require the jury to find that the representations were made with intent to 
defraud. Other objections are made to procedural matters which we need not discuss, 
as such questions likely will not arise again on another trial. 

For the error in these instructions discussed above, the: judgment is reversed 
and the cause remanded for a new trial. 

Becker and Nipper, JJ., concur. 


CONCORDIA FIRE INS. aa v. BARKETT et at. 
oO. . 
(Supreme Court of Oklahoma. June 2, 1925.) 
236 Pacific Reporte: 890. 
(Syllabus by the Court.) 
1. INSURANCE—PROVISION OF FIRE INSURANCE POLICY FOR AP- 

PRAISEMENT OF LOSS HELD WAIVED BY DENIAL OF LIABILITY 

BY INSURER PRIOR TO DEMAND FOR APPRAISEMENT. 

The provision of a fire insurancé policy providing that, in case of loss and failure 
to agree on the amount of loss, there shall be an appraisement by three competent and 
disinterested appraisers, one of whom to be chosen by the insured, and one by the 
company, and the third by the two thus chosen, is waived by the insurer by denial 
of liability prior to demand for such appraisement. 

(For other cases, see Insurance, Dec. Dig. § 576[2].) 


2. VERDICT FOR PLAINTIFF SUING ON FIRE INSURANCE POLICY 
HELD SUPPORTED BY EVIDENCE AS TO AMOUNT OF LOSS. 
Record examined, and held, that the verdict is reasonably supported by the evi- 

dence as to the amount of loss, and is otherwise without prejudicial error. 
Commissioners’ Opinion, Division No. 2. 
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Appeal from District Court, Oklahoma County; James I. Phelps, Judge. 

Action by N. G. Barkett and others against the Concordia Fire Insurance Com- 
pany of Milwaukee. From judgment for plaintiffs, defendant appeals. Affirmed. 

Ross & Thurman, of Oklahoma City, for pplaintiff in error. 

McLaury & Hopps and Albert L. McRill, all of Olkahoma City, for defendants 
in error. 

Ester, C. Parties will be referred to as they appeared in the trial court, inverse 
to their order here. Plaintiffs sued on two fire insurance policies, aggregating $7,000, 
covering their stock of merchandise destroyed and damaged by fire on February 21, 
1923. Judgment on verdict was for plaintiffs for $4,000. Defendant prosecutes error. 

The following facts are either not disputed or are supported by sufficient quantum 
of evidence to sustain the verdict: That on the day following the fire the adjuster 
of defendant, together with an appraiser of stocks, went to the scene of the loss and 
inventoried and appraised the salvage; that within a day or two defendant, through 
its adjuster, offered plaintiffs $1,348 in settlement of the loss; that a few days there- 
after defendant’s adjuster advised plaintiffs that the defendant would have nothing 
further to do with the loss, that all offers were withdrawn, and, in substance, that 
the defendant denied liability; that thereafter plaintiffs Had the salvage reappraised 
and sold same for $1,231, which was in excess of the value placed thereon by any wit- 
ness; that thereafter plaintiffs made proof of loss, giving credit for salvage sold; that 
the adjuster knew, prior to demand for appraisement, that the salvage had been sold 
(the adjuster so testifying) ; that thereafter defendant demanded an appraisement 
pursuant to the terms of the policies; that an appraisement agreement was duly 
executed by the parties, and appraisers appointed, who reported that the damaged 
property could not be appraised for that the salvage had been disposed of; that the 
policies contained the standard form provisions that, in the event of disagreement as 
to the amount of loss, same should be ascertained by two competent and disinterested 
appraisers, each party selecting one and they, an umpire, the award of any two to 
determine the amount of loss; that the loss should not become payable until 60 days 
after notice, ascertainment, estimate, and satisfactory proof of the loss were received 
by the company, including such award, when appraisement is required; that the 
defendant had the option to take the articles at the appraised value, or replace them on 
giving notice within 30 days after the receipt of proof; that plaintiff should give 
immediate notice of any loss, and protect the property from further damage, separating 
the damaged property, making inventory of same, showing cost and amount claimed, 
etc. The decisive question involves the claim of defendant that its rights under said 
provisions were violated in consequence of the failure to appraise. 

[1] Such appraisement becomes a condition precedent to suit when the insurer 
makes demand therefor. American Ins. Co. v. Rodenhouse, 36 Okl. 211, 128 P. 502; 
Oklahoma Fire Ins. Co..v. Mundel, 42 Okl. 270, 141 P. 415. Said denial by defendant 
of liability waived the right of defendant to have appraisement. 26 C. J. 431, § 574; 
Home Insurance Co. v. Ballard, 32 Okl. 723, 124 P. 316; Oklahoma Fire Ins. Co. v. 
Mundell, supra. It also constituted a waiver of proof of loss. Oklahoma Fire Ins. Co. 
v. Wagester, 38 Okl. 291, 132 P. 1071; American Nat. Ins. Co. v. Donahue, 54 Okl. 294, 
153 P. 819; Federal Life Ins. Co. v. Lewis, 76 Okl. 142, 183 P. 975, 5 A. L. R. 
1637 ; Springfield Fire & Marine Ins. Co. v. Donahoe, 87 Okl. 78, 209 P. 442. 

As a sequitur thereof, the denial of liability necessarily waived the right of 
defendant, under its policies, to take over or to replace the damaged goods. The 
fact that the salvage sold for more than was shown to be its reasonable value is a 
further reason why defendant was not prejudiced in this behalf. The record tends 
to show that plaintiffs, after defendant had denied liability, executed the appraisement 
agreement, in the hope of securing an adjustment and prompt settlement of the loss 
after deducting the value of the salvage. It does not appear what the purpose of 
defendant was in executing the appraisement agreement and appointing appraisers, 
knowing there were no goods to appraise. 

{2] The instructions of the court, complained of by defendant, clearly and cor- 
rectly advised the jury that defendant waived its right to appraisement if, prior to de- 
mand therefor, defendant notified plaintiffs that defendant refused to have anything 
more to do with the loss and refused to pay any sum whatsoever under the policies. 
Nor is there any merit in the assignment that plaintiffs failed to prove the character 
and amount of their stock at the time of the fire by the original invoices and books 
of plaintiffs as the best evidence. The policies did not contain such provisions as 
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to book warranty. If they had, such provisions would be for the purpose of data 
for the parties-in investigating the extent of the damage. Fidelity & Deposit Co. 
of Maryland v. Wood, 88 Okl. 95, 212 P. 132. Plaintiffs could prove their loss by 
any competent testimony. The verdict is reasonably supported by other evidence of 
the value of the stock prior to the fire, and value of salvage, and the amount recovered. 
We deem it unnecessary to consider other assignments of error. 

Let the judgment be affirmed. 













DE NOYA vy. FIDELITY PHOENIX INS. CO. (No. 13803.) 
(Supreme Court of Oklahoma. June 9, 1925.) 

237 Pacific Reporter 125. 

(Syllabus by the Court.) 

1. INSURANCE—AGENT HELD GENERAL AGENT, AUTHORIZED TO 
ENTER INTO ORAL CONTRACT OF INSURANCE BINDING ON 
PRINCIPAL. 

Where a fire insurance company appoints an agent with authority to receive 
applications for insurance, pass upon and accept or reject the risk, receive the premium, 
and issue and deliver the policy therefor, such person is a general agent for the com- 
pany, and he may enter into an oral contract of insurance and bind his principal 
thereby. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 


2. INSURANCE—ISSUE AND DELIVERY OF POLICY IS NOT ESSENTIAL 
TO LIABILITY UNDER INSURANCE CONTRACT, WHICH MAY REST 
IN PAROL. 
It is not essential that an insurance policy be issued and delivered before liability 
attaches under an insurance contract, which may rest in parol. 
(For other cases, see Insurance, Dec. Dig. § 131[1].) 


3. INSURANCE—CONTRACT OF INSURANCE INCLUDES WITHIN 
TERMS, BY IMPLICATION, TERMS AND CONDITIONS OF STAND- 
ARD POLICY. 

A contract of insurance, entered into between the agent and the owner, includes 
within its terms, by implication, if not specifically mentioned and set forth in the 
contract, the terms and conditions of the statutory standard form of policy. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


4. INSURANCE—FURNISHING PROOF OF LOSS WITHIN REQUIRED 
TIME HELD WAIVED BY DENIAL OF LIABILITY WITHIN SUCH 
TIME. 

The furnishing of the proof of loss within 60 days after the fire, as provided for 
in the standard form of policy under section 6767, C. S. 1921, is waived by the com- 
pany by its denial of liability under the contract of insurance within said 60 days. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, Osage County; Chas. B. Wilson, Judge. 

Action by C. E..De Noya against the Fidelity Phoenix Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. After appeal, on death of plaintiff, case 
was revived in the name of Fred De Noya, his administrator. Reversed and remanded. 

T. J. Leahy, C. S. Macdonald, and Swan C. Burnette, all of Pawhuska,. for 
plaintiff in error. 

Rittenhouse & Rittenhouse, of Oklahoma City, for defendant in error. 

JarMAN, C. This was an action by C. E. De Noya against the Fidelity Phoenix 
Insurance Company. Since lodging the appeal in this court, the plaintiff has died, and 
the cause has has been revived in the name of Fred De Noya, administrator of the 
estate of the said C. E. De Noya, deceased. 

[1] The petition of the plaintiff alleges the following state of facts: That, on 
or about the 26th day of June, 1920, the plaintiff made and entered into a contract of 
insurance with the defendant, Fidelity Phoenix Insurance Company, through its 
general agent, Fred Cox, who was duly authorized, as the agent of the defendant, 
to receive applications for, and execute contracts of, insurance, and to deliver policies 
representing said contracts of insurance for the purpose of insuring property against 
loss by fire, whereby said defendant agreed to insure the property of the plaintiff 
against loss by fire for a period of three years from June 26, 1920, in the sum of 
























































818 The Insurance Law Journal, Vol. 65 [Nov., 1925 


$11,000, and for a premium of $312.50, which was paid by the plaintiff to said agent, 
and that the defendant, through said agent, further agreed to deliver to the plaintiff 
its policy evidencing said contract of insurance; that, on the 5th day of December, 
1920, theeproperty of the plaintiff covered by said insurance was destroyed by fire; 
that the defendant failed to deliver the policy of insurance to the plaintiff as per 
agreement, and the plaintiff did not know until after the fire that the defendant did 
not intend to so deliver said policy; that, upon the happening of the fire, the plaintiff 
notified the defendant thereof, and demanded payment of his loss under the contract 
of insurance, which was refused, and the defendant denied any and all liability 
under said contract of insurance, and refused to pay the same. 

The plaintiff prayed for specific performance of said contract, by requiring 
the defendant to issue and deliver to the plaintiff its standard form of policy covering 
the property in question, in keeping with said contract of insurance, and also prayed 
for such other and further relief as he might be entitled to, both in law and equity. 
To this petition the defendant filed a demurrer, which was sustained on, the ground 
that said petition did not state a cause of action against the defendant. The plaintiff 
elected to stand on his demurrer and declined to plead further, and thereupon the 
court made and entered judgment dismissing said action, from which the plaintiff 
appealed. 

” [2, 3] As contended by the defendant, it is not necessary that a written policy 
be executed and delivered to the plaintiff in order that an action on a contract of 
insurance may be maintained. This court, in the case of McCracken v. Travelers’ 
Insurance Co., 57 Okl. 284, 156 P. 640, has held that the issuance and delivery of 
an insurance policy is not essential to establish liability upon an insurance contract, 
which may. rest in parol. It is not necessary, therefore, to consider that portion of 
the petition of the plaintiff, wherein specific performance of the contract, requiring 
the defendant to execute and deliver to the plaintiff an insurance policy, is sought. 
Under the allegations of the petition, as contended by the defendant, this suit resolves 
itself into an action on an oral contract of insurance, and the plaintiff’s recovery 
thereon is not affected by the failure of the defendant to execute and deliver its policy 
of insurance covering the oral contract. Since the oral contract of insurance, as 
alleged by the plaintiff, fails to disclose the form of insurance policy to be executed 
and delivered by the defendant, the law will read into such oral contract the provisions 
of the standard form of fire insurance policy provided for by section 6767, C. S. 1921, 
which is the only form of policy authorized by the laws of this state, in such cases. 
As stated by the court, in the case of Hicks v. British Amer. Assurance Co., 162 
N. Y. 284, 288, 56 N. E. 743, 744 (48 L. R. A. 424): 

“Tt is usual for the company to issue a policy of insurance evidencing the contract 
between the parties; but the policy accomplishes nothing more than that, for, when 
the contract is entered into between the agent and the owner, whether the binder 
be verbal or in writing, it includes within it the standard form of policy, and the con- 
tract is a completed one.” 

See, also, Northern Ins. Co. v. Union Fire Ins. Co., 35 Cal. App. 481, 170 P. 434; 
Heilbrunn v. German Alliance Ins. Co., 140 App. Div. 557, 125 N. Y. S. 374; Hollis 
v. Essex Mutual Benefit Association, 88 N. J. Law, 204 96 A. 71. 

[4] The defendant contends that the petition of the plaintiff fails to state a cause 
of action, and that the demurrer thereto was properly sustained, for the reason that 
the petition wholly failed to allege that the plaintiff, within 60 days from the date 
of the fire, furnished to the defendant a proof of loss, or that said proof of loss was 
waived by the defendant within such time. The standard form of policy provided 
for by section 6767, supra, requires the plaintiff to furnish to the defendant, within 
60 days after the fire, a verified proof of loss in writing, and further provides that 
the amount of the loss shall not become payable until 60 days after said proof of loss 
shall have been received by the company, and that no suit or action for the recovery 
of said loss shall be maintained until this requirement shall have been met by the 
assured. The petition does fail to allege that said proof of loss was furnished, but 
it alleges, in substance, that immediately upon the happening of the fire the plaintiff 
notified the defendant thereof, and the defendant then immediately denied any liability 
under the contract of insurance, and refused to make any payment thereunder, all of 
which happened within the 60-day period, and such denial of liability on the part of 
the defendant was sufficient to waive the furnishing of proof of loss. While the peti- 
tion does not give the exact date the defendant was notified of the loss, nor the exact 
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date when the defendant denied liability under the contract of insurance, yet the fair 
and reasonable inference to be drawn from the allegations of the petition is that the 
same transpired within the 60-day period from the date of the fire, as shown by the 
following allegation: 

“* * * And * * * upon the happening of the fire aforesaid, he notified the defend- 
ant and its agent, Fred Cox, and demanded paymerit of his loss, when he was informed 
by the agent, Fred Cox, and by another officer or general agent of defendant, whose 
name he does not remember, but who came to the farm of plaintiff with said Cox, 
and inspected the property, and offered to return the premium paid by plaintiff, 
and there denied any liability under said contract and refused to pay. * * *”’ 

The court erred in sustaining the denmrrer to said petition, and the judgment 
of the trial court is reversed, and the cause remanded, for further proceedings con- 
sistent with the views herein expressed. 


DETROIT:FIRE & MARINE INS. CO. v. WRIGHT. (No. 1741.) 
(Court of Civil Appeals of Texas. El Paso. May 14, 1925. Rehearing Denied 
June 11, 1925.) 

: . 273 Southwestern Reporter 628. 

1. INSURANCE—FIRE POLICY PROVISION, REQUIRING INSURED TO 
KEEP BOOKS IN FIREPROOF SARE AT NIGHT, MAY BE WAIVED 
BY INSURER. 

Provision of fire policy, requiring insured to keep complete set of books show- 
ing condition of business in fireproof safe at night, or in some other secure place 
not exposed to fire, being for insurer’s protection, may be waived by it. 

(For other cases, see Insurance, Dec. Dig. § 372.) 


2. INSURANCE—EVIDENCE THAT INSURED’S AGENT KNEW THAT 
INSURED DID NOT HAVE FIREPROOF SAFE HELD SUFFICIENT TO 
SHOW WAIVER OF IRON SAFE CLAUSE. 

Evidence that insurer’s agent and inspector knew that insured did not have fire- 
proof safe, and did not intend to get one, held, sufficient to show insurer’s waiver of 
clause requiring insured to keep books in fireproof safe at night. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


3. INSURANCE—PROVISION LIMITING TOTAL FIRE INSURANCE TO 

AMOUNT OF POLICY HELD WAIVED BY INSURER. 

Where insured procured additional fire insurance in another company, through 
same agent from whom he obtained policy in defendant company, it must be assumed 
that defendant assented thereto, and waived policy provision limitifg total insurance 
to amount of its policy. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 


4. INSURANCE—INSURER MAY WAIVE PROVISIONS OF POLICY IN 
FORM PRESCRIBED BY STATE INSURANCE CQMMISSION. 
Insurer may waive provisions of policy, which is in form prescribed by state in- 
surance commission. 
(For other cases, see Insurance, Dec. Dig. § 372.) 


Appeal from District Court, Taylor County; W. R. Ely, Judge. 

Action by A. M. Wright against the Detroit Fire & Marine Insurance. Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

E. G. Senter, of Dallas, for appellant. 

Dallas Scarborough, of Abilene, for appellee. 

Hiccins, J. In the form prescribed by the insurance commission, appellant 
issued to appellee a fire insurance policy in the sum of $1,500, upon his stock of 
merchandise, dated October 5, 1922. On March 26, 1923, a total loss by fire occurred. 
Payment being refused, this suit upon the policy was instituted, resulting in judgment 
in appellee’s favor for the amount of the policy with interest. The case was 
submitted upon special issues, all of which were answered in the plaintiff’s favor. 

It is insisted a peremptory instruction in appellant’s favor should have been given, 
because the undisputed evidence shows appellee breached the iron safe and record 
warranty clause of the policy, in that he failed to take an inventory of the stock 
within 12 months and keep a complete set of books showing the business transacted, 
including purchases, sales, and shipments, and keep such inventory and books locked 
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in a fire-proof safe at night, or in some other secure place not exposed to a fire 
which would destroy the building, and, in the event of loss or damage to the property, 
insured to deliver such inventory and books to appellant for examination. 

The evidence shows an inventory was taken and books kept which met the require- 
ments of the policy, but it is further shown that appllee had no safe, and kept his 
books and papers in a desk in the building. They were destroyed by the fire, and he 
was unable to produce them as the policy required. 

[1] The iron safe and record warranty clause, like any other provision of an 
insurance policy which is inserted for the protection of the insurer, may be waived 
by the insurer. Ins. Co. v. Starr-Mayfield Co. (Tex. Civ. App.) 135 S. W. 252; 
Camden Fire Ins. Ass’n v. Yarborough (Tex. Civ. App) 229 S. W. 336; Mitchell v. 
Ins. Co., 72 Miss. 53, 18 So. 86, 48 Am. St. Rep. 535; 3 Cooley Brief on Ins. 2644; 
3 Joyce on Ins. (2d Ed.) § 2064. 

[2] Subsequent to the issuance of the policy, and prior to the loss, the risk was 
inspected by F. H. Bagby, Jr., appellant’s special agent and inspector. With respect 
to what occurred at that time appellee testified : 

“Mr. Bagby came down to my place of business. He came down there with 
Mr. Weldon Russell, the defendant’s local agent in Abilene. * * * He asked me about 
my manner of bookkeeping, and how I kept my books, and if I had an iron safe to 
keep them in, and I showed him my books and where I kept them. I kept my books 
in a wooden desk, and he asked me if I knew that there was a clause in my policy 
that required me to keep an iron safe and keep my books in it at night, and I told 
him, ‘No; I did not know anything about the clause in the policy—that I never had 
one before, and I never read that one,’ and we discussed that matter a while, and I 
told him if there was a clause like that, or if there was anything else in that policy 
that would interfere with my collecting my money immediately if I happened to have 
an accident why I would be glad, or I would like for him to cancel the policy and 
refund me my money, and | would carry the risk myself, as I did not consider it a 
very bad risk. He said it was a bad risk. Weldon Russell, the local agent, was 
present during all of this conversation, and heard everything that was said. Answer- 
ing what, if anything, Mr. Bagby said about returning my premium, he and Mr. 
Russell left them, and said he would see me later and he came back that evening. I 
asked him if he had come to bring my money back, and he said, ‘No’; he had decided 
to keep’ the policy. He did not say anything to me that evening about getting an iron 
safe. He did not say anything that morning about getting an iron safe. He just 
discussed the proposition of whether I had one or whether I was going to get one or 
not, and I told him I was not; that I was not able to buy a safe; that I had just 
started business and I had put everything I had in the business, and that I was strug- 
gling to make a living; that I was not able to buy a safe and was not going to buy 
a safe. That conversation occurred the morning that Mr. Bagby and Mr. Russell came 
down there. Mr. Russell was present; Mr. C. W. Withrow and some of the other 
parties were there. I do not know who they were. They never returned my premium. 
My premium was nevef returned. I did not receive any notice of the cancellation of 
the policy from the company. I did not hear any more about it.” 

Appellee’s testimony with reference to this matter is corroborated by the testi- 
mony of the local agent, Russell, who accompanied Bagby upon his inspection; also 
by a former employee of appellee who was present at the time. This evidence is 
sufficient to show a waiver of the iron safe clause under the authorities above cited. 

In this connection we quote what was said by the Supreme Court of Mississippi in 
Mitchell v. Ins. Co., supra: 

“To ask us to hold that an insurance company shall ostensibly contract for keep- 
ing an inventory and books of account in an iron safe, or at some secure place apart 
from the premises on which the property insured is kept, and, yet, with full knowl- 
edge that the insured had, and intended to have, no safe, and with full knowledge 
that such inventory and books of account had been kept, and were to be continued to 
be kept, at the store, to receive the insured’s premiums as for a valid policy, the 
company intending to deny its validity if loss should occur, is to ask us to sanction 
trickery and fraud. The insurer cannot be permitted to collect premiums with the 
full knowledge of the existence of facts which might avoid the policy, and with 
full knowledge of the insured’s purpose to continue, in disregard of a provision 
working a forfeiture, fo conduct the business as theretofore in such disregard. We: 
cannot legalize by our sanction such perfidy.” 
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[3] The appellant’s policy authorized a total of $1,500 concurrent insurance, in- 
cluding that policy.. Subsequent to the issuance of the policy, appellee procured 
additional insurance with the Central States Fire Insurance Company in the sum 
of $500. It is asserted the peremptory instruction should have been given because the 
procuring of the additional insurance breached the stipulation against additional in- 
surance. This additional insurance, however, was written by the same agent who 
represented appellant in Abilene, and through whom appellee obtained the policy sued 
upon. Under such circumstances it must be assumed that appellant assented to the 
additional insurance and waived the provision in question. Ins. Co. v. McLemore, 7 
Tex. Civ. App. 317, 26 S. W. 928; British et al. v. Francis Co., 58 Tex. Civ. App. 
75, 123 S. W. 1144; Ins. Co. v. Dalton (Tex. Civ. App.) 189 S. W. 771; Ins. Co. v. 
Griffin, 59 Tex. 510; Morrison v. Ins. Co., 69 Tex. 353, 6 S. W. 605, 5 Am. St. Rep. 
63; Ins. Co. v. Lyons, 38 Tex: 253. 

[4] With respect to the issue of waiver of those provisions of the policy above 
referred to, it is insisted by appellant that the policy is upon the form prescribed 
by the state insurance commission, and it is not permissible for it to waive any of its 
provisions. This is untenable under the following authorities: Ins. Co. v. Tabor, 
111 Tex. 155, 230 S. W. 397; Ins. Co. v. Street (Tex. Civ. App.) 265 S. W. 397; 
Ins. Co. v. Hopkins (Tex. Com. App.) 244 S. W. 989. 

What has been said disposes of all questions presented which go to the merits. 
The appellant’s brief is exceedingly voluminous, and presents a number of assign- 
ments, some of which relate to questions other than those discussed. Those have 
all been considered, and are regarded as without merit. 

Affirmed. 


CENTRAL STATES FIRE INS. CO v. WRIGHT. (No. 1742.) 

(Court of Civil Appeals of Texas. El Paso. May 14, 1925. Rehearing Denied 
June 11, 1925.) 

273 Southwestern Reporter 629. 

1. INSURANCE—INSURER HELD ESTOPPED TO SET UP DEFENSE 

THAT INSURED FAILED TO KEEP BOOKS AND PAPERS IN FIRE- 

PROOF SAFE AT NIGHT. 

Where insurer’s agent, who obtained fire policy, knew that insured had no fire- 
proof safe, and did not intend to get one, insurer was estopped to assert insured’s 
breach of policy provision requiring insured to keep books and papers in fireproof 
safe at night. 

(For other cases, see Insurance, Dec. Dig. § 389[6].) 

2. INSURANCE—INSURER MAY WAIVE PROVISIONS OF POLICY IN 

FORM PRESCRIBED BY STATE INSURANCE COMMISSION. 

Insurer may waive provisions of policy, which is in form prescribed by state 
insurance commission. 

(For other cases, see Insurance, Dec. Dig. § 372.) 


Error from Taylor County Court; Bruce E. Oliver, Special Judge. 
Action by A. M. Wright against the Central States Fire Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 


Pinkney, Grissom and Thompson, Knight, Baker & Harris, all of Dallas, for plain- 
tiff in error. 


Dallas Scarborough, of Abilene, for defendant in error. 

Hicerns, J. Through its local agent, appellant issued to appellee a fire insurance 
policy in the sum of $500, dated February 1, 1923, covering a stock of merchandise. 
On March 26, 1923, the insured property was totally destroyed by fire. Upon refusal 
to pay, this suit was brought by the appellee. Upon trial without a jury, judgment 
was rendered for the amount of the policy with interest. 

Prior to the time the policy in question was issued, the Detroit Fire & Marine 
Insurance Company had issued a policy in the sum of $1,500 upon the same property. 
Russell and Ford were the local agents through whom the Detroit policy had been 
procured. Just prior to the time the appellant’s policy was issued, Mr. Russell of 
Russell & Ford came to appellant’s place of business and solicited additional insur- 
ance upon the property. An inventory was then taken by appellee of his stock, 
Russell assisting in taking the same; and, it appearing the amount of merchandise on 
hand amply warranted an additional $500 insurance, appellee authorized Russell’ to 
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write that additional amount. Pursuant to this authority, Russell wrote the policy 
sued upon and placed it with appellee’s papers in one of the local banks, where it re- 
mained until after the fire. Appellant never saw the policy until after the fire. It 
is insisted the judgment should have been rendered in appellant’s favor because the 
undisputed evidence shows a violation of the iron safe and record warranty clause. 

[1] The uncontradicted evidence shows that an inventory was taken as shown 
above, just preceding the issuance of the policy in suit, and that this inventory was 
the basis of the policy. It also shows that appellee kept books which were sufficient 
to meet the requirements of the record warranty. The evidence also shows that 
appellee had no safe, but at night kept his book and inventories in a desk in the build- 
ing. They were thus lost in the fire. Appellant relies upon this breach of the iron 
safe clause to defeat recovery. 

Upon this phase of the case the evidence shows without dispute that appellant’s 
agent, Russell, at all times knew appellee had no safe, did not intend to get one, 
and that he was keeping, and intended to keep, his books and papers in the wooden 
desk at night, exposed to any fire which would destroy the stock of goods. The 
agent, Russell, so testifies. Some of the evidence relating to this matter is shown in 
the opinion handed down in Detroit Fire & Marine Ins. Co. v. Wright (Tex. Civ. 
App.) 273 S. W. 628, this day decided. 

Under such circumstances the authorities abundantly support the view that ap- 
pellant is estopped to defend because of the breach of the iron safe clause. In 
addition to authorities cited in the case above mentioned, see the following: Ins. Co. 
v. Ende, 65 Tex. 118; Ins. Co. v. Chancey, 60 Tex. Civ. App. 61, 127 S. W. 577; 
Wood on Fire Ins. § 497. 

[2] As in the Detroit Fire & Marine Insurance Co. Case the appellant contends 
that it was not permissible for it or its agent to waive any of the provisions of the 
policy sued upon, because such policy is written upon the form approved by the state 
insurance commission. This contention is foreclosed against it by the rulings made 
in Ins. Co. v. Tabor, 111 Tex. 155, 230 S. W. 397, Ins. Co. v. Street fa Civ. App.) 
265 S. W. 397, and Ins. Co. v. Hopkins (Tex. Civ. App.) 244 S. W. 989 

Appellant presents a number of other propositions, all of which have received 
due consideration, and are regarded as without merit. 

Affirmed. 


MACOMBER v. MINNEAPOLIS FIRE & MARINE INS. CO. er at. 
(S es Court of Wisconsin. June 22, 1925.) 
204 Northwestern Reporter 331. 

1. INSURANCE—PAYMENT OF CONSIDERATION FOR PROPERTY DOES 
eee CONFER EQUITABLE OWNERSHIP WITHIN STANDARD 
Where peed paid the consideration for property, title of which was vested 

in his wife in fee simple, and on which she held a standard policy of insurance, he 

did not become the equitable owner of the property for purpose of claiming benefit 

under policy, in view of St. 1923, §2077, providing that title shall vest in person 

named as alienee in the conveyance; no use or trust resulting in favor of person by 
whom payment of consideration is made. 
(For other cases, see Insurance, Dec. Dig. § 580[1].) 


2. INSURANCE—CHANGE OF TITLE HELD SUFFICIENT TO DEFEAT 

CLAIM OF EQUITABLE OWNER UNDER POLICY. 

Where a wife’s property in fee simple on which she had a standard fire policy, 
and over which her husband claimed equitable ownership, was transferred so as to 
create a joint tenancy with her husband, held that such change voided policy under 
provision for forfeiture on change of title other than by death of insured. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

3. INSURANCE—DOCTRINE OF ESTOPPEL NOT AVAILABLE TO 

CLAIMANT. 

The doctrine of estoppel will not apply to create a contract that never existed; 
therefore, where plaintiff claimed benefit under a fire policy of his deceased wife, 
although the insurance companies requested him to furnish proof of loss, and dis- 
cussed rebuilding with him, held that, having no contractural relation with defendant 
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companies on this policy, plaintiff could not invoke the doctrine of estoppel to pre- 
vent their denying liability. 


(For other cases, see Insurance, Dec. Dig. § 371.) 


4. INSURANCE—HUSBAND AS SURVIVING TENANT NOT “LEGAL 
REPRESENTATIVE” OF DECEASED WIFE UNDER STANDARD POL- 
ICY; “LEGAL REPRESENTATIVE.” 

Where plaintiff’s wife transferred property on which she held a standard policy 
so as to create joint tenancy with her husband, he could not claim benefit under 
terms of the policy as his wife’s “legal representative,” since on her death he became 
sole owner; “legal representative,” as used in the policies, means any person who by 
operation of law stands in place of and represents the insured and includes executors, 
administrators, trustees, receivers, guardians, and any who stand clearly in a rep- 
resentative capacity (citing Words and Phrases, “Legal Representative”). 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 


Appeal from Circuit Court, Marathon County; A. H. Reid, Judge. 

Action by George Macomber against the Minneapolis Fire & Marine Insurance 
Company and another. Judgment for defendants, and plaintiff appeals. Affirmed. 

This was an action brought on three fire insurance policies, aggregating $2,100, 
tried before the court and a jury. At the conclusion of the evidence the court directed 
a verdict for the defendants. A verdict was also directed in favor of Mary Latsch, 
mortgagee, to the amount of $1,000, and judgment entered thereon. Thereafter, on 
motion of the defendants, said defendants were subrogated to the rights of Mary 
Latsch, mortgagee. 

The facts established by plaintiff’s evidence, which must be taken as true for 
the purposes of this appeal, are in substance as follows: The plaintiff, George 
Macomber, and his wife, Emma Macomber, lived in a dwelling house on certain lands, 
the legal title to which was in Emma Macomber. The property was purchased with 
money furnished by the husband, and the wife had no property of hér own prior 
thereto. The insurance policies in question were taken out in the name of Emma 
Macomber. Thereafter Emma Macomber transferred the property to Anna M. 
Stockum, who in turn deeded the property back to George Macomber and Emma 
Macomber as joint tenants. Shortly after these transfers the insurance companies’ 
agent was told of the transfers, but no request was made to change the insurance 
policies. Thereafter Emma Macomber died, and George Macomber, by operation of 
law, became the sole owner of the property. The insurance companies’ agent knew 
of the death of Emma Macomber, but the policies were allowed to continue as first 
issued. Thereafter the dwelling house burned, and George Macomber made claim 
for the amount of the insurance. Negotiations were had by the insurance com- 
panies and the plaintiff with reference thereto. The insurance companies did not 
deny liability, but, because of other insurance taken out in the name of George 
_ Macomber after he became the sole owner of the property, the defendants contended 

they were entitled to pro rate the loss. An agent of the companies, having knowl- 
edge of the facts, called upon the plaintiff and requested that proofs of loss be 
furnished, and discussed the possibility of the companies rebuilding. The plaintiff 
thereupon furnished proofs of loss at a considerable inconvenience to himself and 
at some expense for attorney’s fees. The negotiations for settlement fell through 
and the action was commenced, whereupon the defendants denied liability. 

The plaintiff seeks to recover on the ground that he was the equitable owner of 
the premises in the first instance, and that the insurance was taken out for his benefit. 
He also claims that the insurance companies waived forfeiture because of the transfer 
of title, and cannot be heard to object thereto. He further claims that the companies 
are estopped from denying liability because of their actions in failing to deny liability 
after the loss, in negotiating settlement, and in requiring proofs of loss. 

Brown, Pradt & Genrich, of Wausau, for appellant. 

Bird, Okoneski & Puchner, of Wausau, and Snyder, Gale & Richards, of Minne- 
apolis, Minn., for respondents. 

CrownuHart, J. (after stating the facts as above). The trial court directed 
judgment in favor of the defendants on the theory that a contract of insurance is 
personal between the parties, and that the insurance companies, defendants, never 
entered into any contract of insurance with the plaintiff. The plaintiff, on the other 
hand, contends that he was the equitable owner of the premises, and as such was 











824 The Insurance Law Journal, Vol. 65 [Nov., 1925 


entitled to insure the same, and that the insurance policy issued on the premises 
was for his benefit. 

{1] The policy contains a provision of forfeiture if the title to the property 
shall be other than “unconditional and sole ownership.” This court held in the case 
of Matthews v. Capital Insurance Co., 115 Wis. 272, 91 N. W. 675, that equitable 
ownership of property was “unccnditional and sole ownership,” within the language 
of the standard policy, but here the trial court held that payment of the consideration 
for the premises by the plaintiff did not constitute him the equitable owner, and this 
would seem to be a correct view of the law. The deed conveyed the property to 
the plaintiff’s wife, in fee simple. Section 2077, Stats., provides: 

“When a grant for a valuable consideration shall be made to one person, and 
the consideration therefor shall be paid by another, no use or trust shall result in 
favor of the person by whom such payment is made; but the title shall vest in the 
person named as the alienee in such conveyance, subject only to the provisions of the 
next section.” 

[2] The next section refers to conveyances in fraud of creditors. But, assuming 
that the plaintiff had the equitable title, when the wife conveyed to the third party 
for the purpose of creating a joint tenancy, and the third party conveyed back to 
the husband and wife as joint tenants, there was a change of title which created a 
forfeiture under a provision of the policy, to wit: 

“The entire policy shall be void unless otherwise provided by agreement in writing 
added hereto: * * * 

(d) If any change, other than by the death of an insured, take place in the interest, 
title or possession of the subject of insurance. * * *” 

The policies in question were issued under the standard policy law, and the 
provision of forfeiture quoted is one of the standard provisions. 

The first standard policy law, chapter 195, Laws 1891, was considered in Bourgeois 
v. Northwestern Nat. Insurance Co., 86 Wis. 606, 57 N. W. 347, and it was pretty 
plainly intimated that the law would. be liberally construed to carry out the legisla- 
tive policy. This law was held unconstitutional in Dowling v. Lancashire Insurance 
Co., 92 Wis. 63, 65 N. W. 738, 31 L. R.’A. 112, and thereafter a new standard policy 
law was created by chapter 387, Laws, 1895. Under this latter law this court held, 
in Matthews v. Capital Insurance Co., 115 Wis. 272, 91 N. W. 675, that the doetrine 
of estoppel applied where a company denied liability, and the insured, relying thereon, 
did not furnish proofs of loss. 

In Keith v. Royal Insurance Co., 117 Wis. 531, 94 N. W. 295, it was held that 
there was no waiver of forfeiture because of change of title, although the insurance 
agent had knowledge of such change, if he merely remained silent. It was there 
held that the provision in the standard policy, voiding the policy in case of change of 
title, is self-executing, and no duty is imposed upon the insurer upon his being 
merely informed of such a change. 

In Welch v. Fire Association, 120 Wis. 456, 98 N. W. 227, the law was con- 
sidered with reference to the doctrine of waiver and estoppel. The provision of 
the standard policy law as to waiver, to the effect that any waiver must be in writing 
indorsed on the policy, was upheld, but it was there determined that the doctrine of 
estoppel, as theretofore laid down by this court, still prevailed. Since the decision 
in the Welch Case, supra, this court has sometimes used the term “waiver” where 
the term “estoppel” more properly should have been used. But the distinction between 
the two terms as used in the law of insurance remains as laid down in the Welch 
Case. 

[3] Prior to the standard policy law it was held, in Oshkosh Gas Light Co. v. 
Germania Fire Insurance Co., 71 Wis. 454, 37 N. W. 819, 5 Am. St. Rep. 233, that 
the forfeiture provision of a policy of insurance was waived where the insurance 
company negotiated settlement and required the insured to go to some inconvenience 
and expense in filing proofs of loss. Waiver there was clearly used in the sense 
of estoppel, and the same idea is suggested in Smeesters v. New Denmark, etc., Ins. 
Co., 174 Wis. 41, 187 N. W. 986. 

But the difficulty of applying the doctrine of estoppel in this case arises from the 
fact that the plaintiff never had any contractual relations with the defendant com- 
panies, and the doctrine of estoppel will not apply to create a contract that never 
existed. If the plaintiff had a policy of insurance with the defendant companies, and 
the companies were here asserting a forfeiture by reason of some condition in the 
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policies, it might well be held, under the cases cited, that the companies were estopped 
from asserting the forfeiture by reason of requiring the plaintiff to go to expense 
and inconvenience in filing proofs of loss. But such is not this case. We are asked 
to create a contract of insurance in the first instance, and then invoke the doctrine of 
estoppel as to this court-made contract. This cannot be done. 

[4] The plaintiff makes the further contention that he succeeded to the rights of 
Emma Macomber by virtue of the terms of the policies to the effect that the company 
“does insure Emma Macomber and legal representatives.” Plaintiff did not sue as 
a legal representative of Emma Macomber. Immediately upon the death of Emma 
Macomber, her interest in the property ceased, and plaintiff became the sole owner 
thereof. The term “legal representative,” as used in the policies, means any person 
who, by operation of law, stands in place of and represents the insured, and includes 
executors, administrators, trustees, receivers, guardians, and any who stand clearly in 
a representative capacity. 26 Corp. Jur. p. 444; 14 Ruling Case Law, Ins., § 540; 5 
Words and Phrases, p. 4070. In this case the plaintiff represented himself and none 
other. 

It is conceded that, if the decision of the trial court was right in directing the 
verdict, then the defendants were entitled to be: subrogated to the rights of the 
mortgagee. 

The decision of the trial court must be affirmed. 

The judgment of the circuit court is affirmed. 
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BELLA S. S. CO. v. INSURANCE CO. OF NORTH AMERICA. (No. 2249.) 
(Circuit Court of Appeals, Fourth Circuit. April 14, 1925.) 
5 Federal Reporter (2d) 570. 

1, INSURANCE—UNTRUE ANSWER TO SPECIFIC INQUIRY CONCERN- 
ING RISK AVOIDS POLICY, REGARDLESS OF MATERIALITY. 
Where specific inquiry concerning risk is made and an untrue answer given, policy 

is avoided whether inquiry and answer were, in view of court and jury, material 

or not. 
(For other cases, see Insurance, Dec. Dig. § 255.) 


2. INSURANCE—FALSE REPRESENTATION THAT VESSEL HAD 
PROFITABLE CHARTER GIVING HER VALUE IN EXCESS OF HER 
MARKET VALUE HELD MATERIAL AND SUFFICIENT TO INVALI- 
DATE POLICY. 

Where, in answer to request for explanation of apparently excessive insurance, 
sought on vessel, agent employed to negotiate such insurance falsely represented 
that vessel had value above its miarket value because of favorable charter, held 
representation was material and invalidated policy. 

(For other cases, see Insurance, Dec. Dig. § 272.) 

3. INSURANCE—FALSE REPRESENTATION AS TO MATERIAL FEA- 
TURE OF RISK AVOIDS POLICY. 

False representation as to material feature of risk avoids policy. 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

In Error to the District Court of the United States for the District of Mary- 
land, at Balitmore; Morris A. Soper, Judge. 

Action by the Bella Steamship Company against the Insurance Company of 
oe ea America. Judgment for defendant (290 F. 992), and plaintiff brings error. 

rmed 

Emory H. Niles, John Henry Skeen, and Edgar Allan Poe, all of Baltimore, Md. 
(Edwin H. Brownley, of Baltimore, Md., on the brief), for plaintiff in error. 

Stuart S. Janney, of Baltimore, Md., and T. Catesby Jones, of New York City 
(James W. Ryan and Bigham, Englar & Jones, all of New York City, and Janney, 
Ober, Slingluff & Williams, of Baltimore, Md., on the brief), for defendant in error. 

Before Woods, Waddill, and Rose, Circuit Judges. 

Woops, Circuit Judge. The Bella steamship, owned by the plaintiff, the Bella 
Steamship Company, foundered about 160 miles north of San Salvador early in the 
morning of June 18, 1922. She was covered by an insurance policy issued February 
1, 1922, by the “American Marine Insurance Syndicate C” for $143,000. The de- 
fendant, Insurance Company of North America, was a subscriber to the policy to 
the extent of 5.625 per cent.; and this action is brought to recover that per cent. of 
$143,000. Two defenses were set up: First, scuttling of the ship by the design 
and connivance of the owner for the purpose of recovering the insurance; second, 
concealment and misrepresentation of facts material to the risk. On the trial the 
District Judge held the evidence of the first defense raised an issue of fact which 
the jury only could decide, and refused to direct a verdict for the defendant on that 
point. 

Holding that the uncontroverted ain conclusively proved concealment and 
misrepresentation of facts material to the risk before the policy was issued, the Dis- 
trict Judge on this ground held the policy invalid and directed a verdict for, the 
defendant. The vital question here is whether this was a correct instruction. 

The Bella Steamship Company is a corporation organized under the laws of 
Maryland for the purpose of owning and chartering for hire the steamship Bella. 
The corporate stock was owned at the time of organization by Antonio Carozza and 
two others in equal shares. Carozza had purchased the vessel from the United States 
government for $137,000 as a private investment, paying 10 per cent. in cash and 
agreeing to pay 15 per cent. 30 days after the initial payment; the remainder of the 
purchase price was covered by his promissory note, payment of which was secured by 
a mortgage on the vessel. Carozza spent large sums for repairs to put the vessel in 
a seaworthy condition. The Bella Steamship Company took over the vessel from 
Carozza for $320,000, the total amount it had cost him. 
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On February 1, 1921, the Bella was chartered to the Balitmore & Jamaica Trad- 
ing Company for one year at $14,000 a month; the owner agreeing by the terms of 
the charter to pay for insurance, wages, and provisions for the officers and crew, 
and to keep the vessel in serviceable condition. When the vessel began to operate, 
the company owed between $35,000 and $45,000 for repair bills besides what was still 
owing on the purchase price to the government. In June, 1921, Carozza became sole 
owner of the stock in the steamship company. In January, 1922, the indebtedness 
had been increased by another bill for repairs for $40,000. 

Near the close of the first year, the Baltimore & Jamaica Trading Company 
indicated its willingness to recharter the vessel at a reduced rate. Carozza employed 
the Maury Donnelly-Williams Company, insurance brokers of Baltimore, to obtain in- 
surance on the Bella for the second year, upon a valuation of $286,000; one-half of 
the valuation being the basis of insurable value. Maury Donnelly-Williams Company 
in turn employed Johnson & Higgins of New York, who obtained the insurance for 
thé plaintiff. On February 10, 1922, the Bella was rechartered to the Baltimore & 
Jamaica Trading Company for six months at $5,500 a month. 

The representation alleged to be material and false was made partly in writing 
and partly by telephone. On December 23, 1921, Johnson & Higgins, brokers em- 
ployed by the plaintiffs, formally applied to the American Marine Insurance Syndicate 
for insurance “for $286,000, at and from February 1, 1922, to February 1, 1923 
(noon Eastern standard time), on the vessel called the steamship Bella. Valued at, 
hull, etc., $190,665; machinery, etc., $95,335; total $286,000.00.” Accompanying the 
application was a letter from Johnson & Higgins to the Insurance Syndicate in 
which they said: 

“This vessel was bought by the present owners in the fall of 1920 at which time 
she was thoroughly overhauled and placed in first-class condition. Mr. A. T. Carozza, 
the controlling owner, is a man of large means and one of the principal building con- 
tractors of Baltimore. We understand that both the controlling owner and the 
management of thé vessel bear an excellent reputation. 

“The vessel is engaged on a profitable charter in the fruit trade between the 
West Indies and United States ports, principally Baltimore, and arrangements are 
already in progress for renewal of this charter for another year. 

“We will be obliged if you will kindly indicate to us the rate at which you are 
willing to write all or part of this insurance at the earliest possible date and if you 
desire any information prior to your next meeting and will communicate with the 
writer we will try and supply you with it with as little delay as possible.” 

In addition to this written representation that the vessel was under a profitable 
charter for the year 1921, Brengle, the representative of the Syndicate, testified 
as follows: 

“We did not have the insurance on the Bella during the year 1921, and we had 
no insurance on the Bella when I received this letter from Mr. Becker. I telephoned 
Mr. Becker and asked him why the value was so high, that it was out of line with 
other values of similar vessels, and that it would be necessary for me to have some 
explanation in order that I might put that before the rate committee when the ves- 
sel came before them for rating. Mr. Becker, in addition to the information given 
to me by him in the letter, stated that the vessel was enjoying a very profitable charter, 
which meant a net income to the owners of 6 per cent. on $500,000.” 

This evidence was corroborated by the testimony of Becker. The falsity alleged 
and relied upon as vitally affecting the risk is in the statement that the operation of 
the vessel under the charter during 1921 was profitable, that it had netted 6 per cent. 
on $500,000, and that arrangements were in progress for a renewal of the charter for 
another year. 

Brengle testified that while the market value of a vessel is the general basis of 
determining the amount of the insurance to be carried, the market value is not neces- 
sarily controlling. He said: 

“It is not unusual for some ownérs, where they have a vessel in a special trade, 
or which is enjoying a profitable charter, to insure that vessel for more than the 
market value, and when representations are made to us that such is the case, we 
would be willing to accept vessels on a higher value than their market worth at 
the time the insurance attached.” 

He testified further in answer to a question from the court that the policy 
would not have been issued but for the assurances “that the vessel was enjoying a 
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most profitable charter, which was in progress of renewal, in addition to which the 
owners were earning a net income of 6 per cent. on an investment of $500,000.” 


This undisputed testimony leaves no escape from the inference that the repre- 
sentations as to the current charter being profitable to the extent of 6 per cent. on a 
value of $500,000, with a prospect of renewal, was made in answer to the request 
for explanation for what appeared to be an application for excessive insurance, the 
market value of the vessel alone considered; and that the representation was a basis 
for the insurance and was made as an inducement to accept the application. 


Does the undisputed evidence prove that it was false? The charter called for 
the payment of $14,000 a month to the owner from February 7, 1921, to February 7, 
1922. For lack of required speed this amount was reduced to $12,000 a months for 


part of the time. Taking, however, $14,000 for the entire eleven months of operations 
in 1921— 


The gross income from the charter during 1921 was.................. $154,000.00 
The total disbursements for the same period were..........0.....eeeeee 130,668.25 
Difference 


This difference between income and disbursements does not, however, represent 
net profit as a result of the operations for the year 1921. The. plaintiff commenced 
repairs about December 20, 1921, which cost $20.00. These repairs were made 
necessary by the operations of the ship under the charter. In addition to that the 
plaintiff had to deduct as off-hire for the time the vessel was laid up during the charter 
period, $4,400. The renairs were commenced and their extent at least approximately 
known when the representations above set out were made to the insurer on December 
23, 1921, the date of the application; on December 27, 1921, when plaintiff’s broker 
made the representations to Brengle; certainly on February 3, 1922, when plaintiff took 
the defendant’s insurance nolicy issued on the faith of the representations. It seems 
clear beyond doubt that these items must be added to the actual disbursements as 
charges against the ship in computing the result of its operations under its charter 
for 1921. Thus it appears that instead of the ship heing under a charter which pro- 
duced a profit to the owner of 6 per cent. on $500,000, as represented by the insured, 
there was actually a loss in its operations of $1,108.25. 

[1-3] Many authorities may be cited to the effect that when a specific inquiry con- 
cerning the risk is made and an untrue answer given, the policy is avoided whether 
inquiry and answer were in the view of the court and jury material or not, because 
the insurer has the right to decide for himself what is material to his risk, and his 
inquiry is notice to the applicant for insurance that he regards the answer material. 
Snare & Triest Co. v. St. Paul Fire & Marine Ins. Co., 258 F. 425; 169 C. C. A. 441; 
Kerr et al. v. Union Marine Ins. Co., 130 F. 415, 64 C. C. A. 617; Joyce on Insurance, 
§ 114, and ‘authorities there cited ; 32 C. J. p. 1289. But if we leave that doctrine out 
of consideration, nobody can doubt that the representation here made was on its face 
material. Here the inquiry was: What is the explanation .of the apparently ex- 
cessive insurance applied for. The answer was specific; the vessel has a value to the 
owner above the market value because of the profitable charter. A false representa- 
tion as to a material feature of the risk avoids the policy. 


No reasonable insurer will knowingly take an insurance risk when it is to the 
interest of the insured that the property should be lost. When the insurer said the 
market value of the ship was too high, and the agent of the owner replied as an 
inducement to the insurance that the objection of high value was offset by the fact 
that the vessel was under a charter in the fruit trade which returned a net income of 
6 per cent. on $500,000, and this inducement to the insurance turns out to be without 
foundation by reason of the misrepresentation of the plaintiff's agent, the owner can- 
not hold the insurer. Sun Mutual Ins. Co. v. Ocean Ins. Co., 107 U. S. 485, 509, 
1 S. Ct. 582, 27 L. Ed. 337; Clark et al. v. Manufacturers’ Ins. Co., 8 How. 235, 
248, 12 L. Ed. 1061; Columbian Ins. Co., etc., v. Lawrence, 10 Pet. 507, 516, 9 L. 
Ed. 512. 

[4] Error is assigned in the exclusion of correspondence -between the Baltimore 
and New York insurance brokers of the plaintiff. These letters were not com- 
municated to the Insurance Syndicate and therefore could not bind its subscribers. 
Even if competent, however, we do not see how they could have affected the vital 
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issue of false representation as to the material facts on which the contract of insur- 
ance is founded. : 
The conclusion that the policy was void for misrepresentation makes unnecessary 
consideration of the averment that the ship was scuttled. We agree, however, with 
the District Judge that but for the plain misrepresentation in obtaining the policy, 


the issue as to whether the ship was scuttled would have been proper for the jury. 
Affirmed. 


MARINE INS. CO., Limiren, et at. v. MCLANAHAN et at. (No. 2312.) 
(Circuit Court of Appeals, Fourth Circuit. April 14, 1925.) 
5 Federal Reporter (2d) 773. 

1. INSURANCE—LIABILITY OF UNDERWRITERS HELD NOT LIMITED 
TO AMOUNT REQUIRED TO BE PAID BY INSURED SHIP IN LIM- 
ITED LIABILITY PROCEEDINGS. 

Liability of underwriters of steamer which, while towing a barge owned by its 
owner, collided with and injured another vessel, the C., and at same time sank its 
own tow, held not limited to the amounts which the insured ship was required to pay 
in limitation of liability proceeding filed by it on being libeled by the C.; the running 
down clause of the policies containing a sister ship provision, and the amount of the 
polcies and of insured’s loss within the policies exceeding the amount fixed in the lim- 
ited liability proceeding. 

(For other cases, see Insurance, Dec. Dig. § 468.) 


2. INSURANCE—SISTER SHIP PROVISION OF POLICY HELD TO GIVE 
SHIP SUNK OR ITS UNDERWRITERS NO CLAIM AGAINST UNDER- 
WRITERS OF COLLIDING SHIP. 

Sister ship provision of running down clause in policy on ship, which collided 
with and sunk barge owned by same party, held not to give the underwriters of the 
barge or its owner, as such, any claim against the underwriters of the ship. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 


3. INSURANCE—NO RIGHT OF SUBROGATION IN UNDERWRITERS OF 

SHIP SUNK BY SHIP OF COMMON OWNER. 

The barge sunk having no cause of action against the ship sinking it, because 
being owned by the same party, the underwriter of the barge, paying loss thereon, 
has no right of subrogation; it standing only in the place of insured. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 


4. INSURANCE—INSURERS OF BARGE SUNK BY SHIP OF COMMON 
OWNER HELD, THROUGH PARTICIPATION OF COUNSEL, TO 
HAVE BEEN PARTIES TO ARBITRATION UNDER SISTER SHIP 
CLAUSE IN SHIP’S POLICIES. 

Underwriters of barge, which was sunk in collision by steamer belonging to same 
party, held by participation of their counsel to nave been parties to arbitration under 
provision therefor in sister ship clause of policies on the ship, and so bound by 
arbitrator’s award. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 

Appeal from the District Court of the United States for the District of Mary- 
land, at Baltimore; Morris A. Soper, Judge. ~ 

Suit by J. Craig McLanahan, ancillary receiver of the West India Sugar Cor- 
poration, and the Equitable Trust Company, trustee, against the Marine Insurance 


Company, Limited, and others. Decree for complainants, and defendants appeal. 
Affirmed. 


See, also, 283 F. 240. 

John A. McManus, of New York City (Lord & Whip, of Baltimore, Md., and 
an & Mount and O. D. Duncan, all of New York City, on the brief), for appel- 
ants. 

J. Craig McLanahan, of Baltimore, Md. (France, McLanahan & Rouzer, of Balti- 
more, Md., on the brief), for appellees. 

Before Woods, Waddill, and Rose, Circuit Judges. 

Wapnit, Circuit Judge. This is an equity cause, instituted by appellees against 
the appellants in the United States District Court for the District of Maryland, involv- 
ing the right to certain moneys now in the hands of the appellee the Equitable Trust 








830 The Insurance Law Journal, Vol. 65 [Nov., 1925 


Company, at trustee, arising from funds paid by the insurance underwriters upon 
the steamship Augusta by reason of the sinking of the barge Detroit. A brief sum- 
mary of the facts in the case is necessary to a correct understanding of the issues: 

The West India Sugar Corporation, of which appellee J. Craig McLanahan is 
ancillary receiver, duly incorporated under the laws of the state of Virginia, was 
engaged in the business of transporting molasses and other goods and merchandise 
between Cuba and the United States. It owned the steamship Augusta and the barge 
Detroit, the latter being without motive power of its own. On or about the 27th of 
April, 1919, while the Augusta was towing the Detroit, laden with sugar, up the 
Mississippi bound for New Orleans, she came into collision with the vessel Capitaine 
de Beauchamp, seriously injuring the latter, and the Augusta, in the endeavor to 
extricate herself from the Beauchamp, ran into and struck the barge Detroit, sinking 
the same immediately, and which, with its cargo, became a total loss. 

The Augusta was libeled by the Capitaine de Beauchamp in the United States 
District Court for the Eastern District of Louisiana, and her owners filed limitation 
of liability proceedings. The Augusta was held solely at fault for bringing about the 
collision, and limitation of liability was allowed, the ship’s vaue ascertained, and the 
amount paid into court. At the time of the collision both the Augusta and the 
Detroit were insured, and the owners of the barge received from its insurers the sum 
of $25,932 on account of the loss of the barge. The policies of insurance upon the 
Augusta and Detroit each contained, in addition to the general collision and “running 
down clause,” the provision in cases of common ownership of vessel known as the 
“sister ship clause,’ an extract from which is as follows: 

“* * * And it is further agreed that the principles involved in this clause shall 
apply to the case where both vessels are the property, part or in whole, of the same 
owners or charterers, all questions of responsibility and amount of liability as 
between the two ships being left to the decision of a single arbitrator, if the parties can 
agree upon a single arbitrator, or failing such agreement, to the decision of arbitrators, 
one to be appointed by the managing owners or charterers of both vessels, and one 
to be appointed by the majority (in amount) of underwriters interested in each vessel ; 
the two arbitrators chosen to chose a third arbitrator before entering upon the ref- 
erence, and the decision of such single, or of any two of such three arbitrators 
appointed as above to be final and binding.” 

Disagreements having arisen between the parties in respect to the amount payable 
under said policies, notice was duly given, pursuant to this clause, to the underwriters 
of the Augusta, that loss was claimed by the owners of the Detroit under said clause 
in the policies on account of the barge’s loss, in addition to the claims under the 
general collision and particular average clauses. Thereupon, by consent, Hon Har-- 
rington Putnam was agreed upon to arbitrate the differences between the parties, and 
to make proper award thereon, his finding to be final and binding. The arbitrator’s 
award was in effect as follows: That the liability of the Augusta’s underwriters to 
the owners thereof under the clause set forth in the arbirtation agreement was not 
limited to the amount which the Augusta’s owners surrendered in the proceeding to 
limit that ship’s liability, and that the insurers of the Augusta were not liable for any 
sum whatever for the Detroit or its cargo, or to the insurers of such cargo, other 
than as covered by the sister ship clause of the Augusta’s policies. 

Notwithstanding this award was adverse to the appellants, they at once threatened 
to institute legal proceedings by attachment or otherwise, as a result of which this 
suit was instituted to enjoin such action on their part. The appellants thereupon 
appeared and filed their answers and counterclaims, setting forth their defenses, and 
insisting that they were entitled to have and receive from complainants the specific 
sums paid by them as underwriters of the barge Detroit, viz., $25,932, and for which 
the appellants, underwriters of the Augusta, received credit in settling their liabilities 
arising from the loss of the Detroit, and that by subrogation the underwriters of the 
Detroit were entitled to maintain their right of recovery for the amount so paid. 
The District Court decided the questions thus raised adversely to the appellants, and 
in effect adopted the arbitrator’s award aforesaid, and dismissed the counterclaim. 
From this action the appeal in this case was taken. 

The awards of the arbitrator are most important in this case, as the same were 
made pursuant to the provisions of the policies in question, by one chosen by consent 
of parties, and whose findings were final between them. Two reports and awards 
were made; the first dated June 16, 1923, and the second November 28, 1923. In 
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the first, the arbitrator recited that the same turned upon the construction of the 
“running down” clause in marine insurance policies in connection with the provisions 
for vessels of common ownership, sometimes called the “sister ship” clause, and said: 

“The cases arising under this clause have been infrequent. Its plain purpose 
was to treat common ownership as no bar to indemnity, so as to give the insured pro- 
tection for his separate ships, as if there had been no common control. Although 
the damage and losses of these two vessels run down in the Mississippi, for the pur- 
poses of limitation of liability, was a single casualty (The Creadon, 5 Aspinall [N. S.] 
585), yet this does not exclude the ‘sister ship’ principle. This is an underwriters’ 
undertaking to intervene between vessels of the same owner, and, by means of an 
arbitration, apply the indemnity principles applicable to separately owned ships. 
Herice, I reach the conclusion that the underwriter’s payments in the limitation pro- 
ceedings did not exhaust their liability under this ‘sister ship’ clause, which by its 
terms is limited to the policy valuation, or more accurately by the extent that this 
valuation had been covered by the policies.” 

In the second award, dated November 28, 1923, the arbitrator having found that 
the Detroit’s owners had recovered from the barge’s underwriters $25,932, and that 
the underwriters of the Augusta had paid on account of collision damages in the 
limited liability proceedings $98,241.43, and in addition were liable for $74,068, which 
with the $25,932 covered the full amount of the underwriters’ liability, proceeded to 
ascertain whether anything further was due from the Augusta's underwriters on 
account of the loss of the Detroit’s cargo, or to the cargo’s underwriters, and con- 
cluded that no liability existed in favor of either. The following extract from the 
opinion and award of Judge Putnam, the arbitrator, will greatly tend to elucidate the 
entire transaction, and make clear the reasons for his rulings, and the principles con- 
trolling in the ascertainment of the rights of the parties to the litigation: 

“It remains to determine what, if anything more is due from such underwriters 
for loss of the cargo on the Detroit, and also for the loss of that vessel. This cargo 
was a collision loss. However, to recover here, that loss must be brought within the 
the Augusta’s insurance policies. The sister ship provision, viewing it from its 
inception, was not devised to supply any new ground for cargo recovery. Cargo 
owned by the shipowner is adequately protected by straight cargo insurance. There is 
no purpose, therefore, to cover it again under such a running down clause. Without 
express words, it could not be held that the principles of this clause should be 
extended to risks of the shipowner’s cargo, whether in the hull insured, or carried 
in another vessel; also the questions to be left to the arbitrator are declared to be 
those ‘between the two ships,’ which wording excludes such cargo claim. Regardless 
of its ownership, and of the exoneration by the Harter Act, this cargo cannot 
claim against the Detroit, since that barge was entirely blameless for its loss. The 
insurers who have paid on the Detrott’s cargo then stand in place of the common 
owner, and can gain nothing by subrogation. Globe & Rutgers Ins. Co. v. Hines 
(C. C. A.) 273 F. 774. Hence such cargo claim does not enter into this settlement. 

“These Augusta insurers undertook more than the collision liabilities of that ves- 
sel. They agreed to indemnify against losses even by its collisions with the assured’s 
other vessels. Here the Augusta was solely to blame. The Augusta’s bad steering, as 
a single act of negligence, first put her into contact with the Capitaine de Beauchamp ; 
then, by the same influence of helm and adverse current, the Augusta came into her 
own tow, so that it must be held that this original collision caused the Detroit’s loss. 
Fenwick & Co. v. Merchants Marine Insurance Co., Limited, [1915] L. R. 3 K. B. 290. 
Hence, the Augusta’s underwriters cannot here be held beyond what remains after the 
underwriters’ payments to reimburse the Augusta’s owner for the amounts surren- 
dered in proceedings to limit liability, which residue of the policy liability (even as 
depleted by legal expenses incurred by consent of insurers) appears adequate for the 
awards now to be made. 

“What is the standing of the insurers who have paid this $25,932 for the Detroit’s 
loss? From the abandonment and payment these insurers of the Detroit here seek a 
proportionate recovery. Their payment put them in the shoes of the insured as to 
remedies over, but it is the insured, as owner of the vessel abandoned (the sole 
subject-matter of their policies), not as owner of another ship otherwise insured. 
Payment upon policies on the Detroit gave no right to put into effect clauses insuring 
the Augusta, and without such a clause, assuming a liability outside of personal 
remedies, there is no way to collect collision damages as between vessels of the same 
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owner. Simpson v. Thompson, L. R. 3 A. C. 279. The Detrott’s insurers, therefore, 
have no standing within the Augusta’s policies, which are personal to the insured there- 
under, whose separate premium bought this protection. Hence payments by the De- 
troit’s insurers discharged in part that loss of the West India Sugar Corporation, with- 
out creating or continuing enforceable rights against any other party to this arbitra- 
tion. Having been compensated to extent of $25,932 for the Detroit’s loss, the as- 
sured’s claim is for the residue, $74,068, not for the Detroit’s full value. I am asked 
to include the Detroit's claim as part of the limited liability proceedings of the 
Augusta, and therefore as if this $74,068 had been presented and proved in the New 
Orleans court, and to award here what would have been a pro rata dividend in the 
distribution of $67,000, the Augusta’s surrender value. 

“But claims against the Augusta in such proceedings were wholly distinct from 
this obligation of the insurers, which is to meet losses respecting sister ships not legally 
enforceable, because of the common ownership. The claims in the limited liability 
proceedings were maritime liens on the proceeds of the Augusta. This insurance lia- 
bility could in no way have gone into concourse with such liens, and had no standing 
even in theory as to such proceedings. The losses of the Capitaine de Beauchamp and 
cargo have received appropriate liquidation by a decree of the entire proceeds less 
expenses, which sum has been taken out of court. This ‘sister ship clause,’ as here 
phrased, cannot figure in limited liability proceedings since between vessels of same 
owner, or operating charterer, no such liability can arise. It is true that this arbi- 
tration clause includes ‘all questions of responsibility and amount of liability as be- 
tween the two ships.’ This means that the arbitrator must weigh the faults and merits 
in the navigation of each ship, so as to fix the responsibility and ascertain the extent 
of liability of its respective insurers. Hence $74,068, being the net loss, after credit- 
ing all insurance paid is now found due from the Augusta’s insurers, and to be borne 
according to the sums so insured.” 

In quoting at length from the opinion and findings of the arbitrator, we have been 
influenced as well because of the manifest strength and apparent justice of the same, 
as because of the source from which it came; Judge Putnam having long been one 
of the outstanding figures of the American admiralty bar. The following conclu- 
sions are controlling in this case: 

[1] First. That the liability of the underwriters of the Augusta was not limited 
to the amount required to be paid by that ship in the limited liability proceeding. The 
effect of that proceeding was to relieve the shipowner from liability, except for what 
was saved from the wreck, however little that might be; whereas, the insurance taken 
by the shipowners from the underwriters in this case was to protect him from losses 
arising from causes and disasters insured against, and as long as the ship’s loss ex- 
ceeds the amount of the. policies issued, and the claim come within the provisions of 
the policy, and is not affected by any of its excepting clauses, the policies are liable 
for the full sum insured. ‘ 

[2] Second. Under the so-called “sister ship” provision of the “running down” 
clause of the marine insurance policy, properly applicable to vessels of common own- 
ership, néither the underwriters of the Detroit and its cargo, nor the owner thereof 
as such, can assert any claim against the underwriters of the Augusta. They did not 
occupy such a relation to the latter ship nor its underwriters as to enable them to do 
so. The appellant’s were underwriters of the Deiroit, and paid the liability incurred 
as such, and the appellants sustained a like liability as the underwriters of the Augusta, 
and upon its payment, it would not seem that either such owner or underwriters, and 
certainly not the latter, would incur any liability to the Detroit or its cargo or to the 
underwriters thereof ; and that the right to maintain the same finds no support either in 
the plain terms of the clause in question, nor from any reasonable and fair interpre- 
tation that can be placed thereon. The reasoning of the arbitrator on this question 
hereinbefore recited seems to us entirely conclusive of this subject. 

[3] Third. The right of subrogation sought by appellants, underwriters of the 
Detroit, and who paid on that account $25,932, is equally untenable. In the most 
favorable view, they stand in the place of the insured, and can have no recovery 
against third persons, save such as could have been maintained by the latter. Phoenix 
Ins. Co. v. Erie Transp. Co., 117 U. S. 312, 320, 321, 6 S. Ct. 750, 29 L. Ed. 873; The 
Catskill (D. C.) 95 F. 700; The Livingston (D €.) 104 F. 918; Kaltenbach v. Mac- 
kenzie, 4 Aspin. 39; Joyce on Insurance, vol. 5, § 3538, p. 5883. If no legal liability 
exists in favor of the underwriters of the Detroit against the underwriters of the 
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Augusta, upon what theory or reasoning could the former secure any right of sub- 
rogation against the latter by anything they might do or attempt to do in the matter 
of the settlement of the undertaking by which they were bound? 

[4] Fourth. Appellants insist that they are not bound by the arbitration awards 
against them; that they were not parties thereto, and never meant to arbitrate any 
question of the liability existing between the Detroit’s underwriters and its owners. 
We have given careful consideration to this view of the case, and are forced to the 
conclusion that the appellants were parties to the arbitration, and were so related 
thereto as to be bound by the awards therein. They, by their counsel, took part in the 
proceedings, consented to the inauguration thereof and to the naming of the arbi- 
trator, appeared before him and participated in much that occurred, and generally 
were so circumstanced as to be fully bound thereby. Washington Gas Light Co. v. 
District of Columbia, 161 U. S. 316, 329, 16 S. Ct. 564, 40 L. Ed. 712; Swift & Co. v. 
Jones (C. C. A. 4th Cir.) 145 F. 489, 493, 76 C. C. A. 253; Fudickar v. Guardian 
Life Insurance Co., 45 How. Prac. 462, 467; Chesapeake Lighterage & Towing Co. v. 
Western Assurance Co., 99 Md. 433, 442, 443, 58 A. 16; McKinzie v. B. & O. R. R., 
28 Md. 161, 174; Kidwell v. B. & O. R. R. Co., 11 Grat. (Va.) 676, 689; Sweet v. 
Morrison, 116 N. Y. 19, 27, 22 N. E. 276, 15 Am. St. Rep. 376; Hostetter v. Pitts- 
burgh, 107 Pa. 419, 434; Lloyd v. Barr, 11 Pa. 41, 49. 

The trial court sustained the arbitrator’s findings, and in brief décided that the 
appellants were parties to the arbitration and bound thereby, and could not avoid the 
same in this proceeding; that the awards as made were right; that the principle of 
subrogation did not apply; and that no right of action on behalf of the Detroit arose 
against the Augusta, by reason of the collision, since the two vessels belonged to the 
same owner—in all of which we fully concur, as we do, that the decision of the 
a court is plainly right, and ought to be affirmed. 

rmed. 
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ACCIDENT 
CALKINS v. NATIONAL eee ASS’N OF DES MOINES. 
oO. : 
(Supreme Court of Iowa. June 25, 1925.) 
Northwestern Reporter f 
1. INSURANCE—BURDEN HELD ON BENEFICIARY IN ACCIDENT POL- 

ICY TO ESTABLISH PRIMA FACIE SHOWING OF DEATH RESULT- 

ING FROM ACCIDENTAL MEANS. 

In action by beneficiary upon accident policy, burden held on beneficiary to estab- 
lish prima facie showing of death, resulting directly, independently, and exclusively 
of all other causes from accidental means, within meaning of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


2. INSURANCE—EVIDENCE HELD NOT TO SHOW DEATH FOLLOWING 
DRINKING OF INTOXICATING LIQUOR CONTAINING FUSEL OIL 
ae FROM ACCIDENTAL MEANS WITHIN ACCIDENT 

iz 
Evidence that insured used intoxicating liquors to excess, and that, while volun- 
tarily taking a drink of liquor largely consisting of fusel oil, he accidentally took more 
than he intended, held not sufficient to warrant jury’s finding that death resulted, 
independently and exclusively of any and all other causes, from bodily injuries effected 
through accidental means. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from District Court, Clarke County; A. R. Maxwell, Judge. 

Action upon an accident policy. Verdict and judgment for plaintiff. Defendant 
appeals. Reversed. 

Stipp, Perry, Banriister & Starzinger, of Des Moines, for appellant. 

O. M. Slaymaker and R. E. Killmer, both of Osceola, for appellee. 

Stevens, J. This is an action in the name of the legal beneficiary upon an acci- 
dent policy to recover the amount allowed thereby for the death of the insured in the 
event death resulted “directly, independently and exclusively of any and all other 
causes from bodily injuries effected solely through accidental means.” The petition 
is in the usual form, and the defense relied upon is the general issue. 

Raymond Calkins, the insured, is described as a man about 34 years of age, a 
veterinarian practicing his profession in Clarke county, a man of education, possess- 
ing a knowledge of chemistry, and considerable native ability. His death accurred 
some time during the night of May 16, 1922, and was the result, directly or indirectly, 
of the use of alcoholic beverages. 

It appears that some time, perhaps prior to noon, on May 16th, the insured began 
to show the effects of intoxicants, and, upon returning to his home shortly after 7 
o’clock in the evening, was suffering from violent pains in his head and stomach. A 
physician, who was a witness upon the trial, arrived about 8 o’clock. He testified that 
the patient was suffering from the effect of bad whisky, which contained an excessive 
quantity of fusel oil, and that he administered a small dose of atrophine hypodermic- 
ally. He neither gave, nor prescribed, other medicine. Deceased became quiet as the 
result of the hypodermic, and the doctor went away. His wife testified that he com- 
plained later in the evening of pain in his stomach, and requested her to place her 
hand or head thereon. After doing so, he said he felt easier. She left him to look 
after the children, and returned to his room, where she fell asleep on the bed, and 
awakened about midnight. Her husband was then, apparently, sleeping. She discov- 
ered early the following morning that he had died during the night. The physician 
who attended him testified upon the trial that his death was due to the poison con- 
tained in the liquor drank by him. He further testified that the odor of “hooch” or 
fusel oil was very strong upon his breath. The cause of death stated by him in the 
death certificate was “uncertain; following acute gastritis evening before,” and that 
contributory causes were “heart disease and lungs.” The certificate of the witness 
attached to the proofs of loss gave the cause’of death as poison. Both the physician 
and appellee, who is the surviving wife of deceased, testified that on the night on 
which his death occurred he was pale; somewhat wild in his actions, and that his eyes 
were glassy and staring; that he suffered intensely; and that his feet and hands were 
ccld. The insured had been for a considerable time habitually addicted to the use of 
intoxicating liquor. His wife testified that he was brought home on the afternoon 
of May 9, 1922, in an intoxicated condition; that his eyes were closed; that he was 
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limp and helpless. On that occasion he complained of pain in his stomach and head. 
She further testified that the appearance of his eyes and face was different from what 
she had previously seen, although she had on several occasions seen him when intoxi- 
cated. On or about May 11th appellee went with him to visit her sister at Des 
Moines, where they remained until the 16th. She testified that during that period he 
ate little, slept a great deal, and that his demeanor was somewhat unusual. 

The incident and the evidence relied upon to prove that death was caused by 
accidental means is as follows: 

H. G. Stubblefield testified: 

“T drove up in front of the livery barn, and left my car standing in front of the 
barn, and it was right at 7 o’clock—it was right close to that—it was not five minutes 
off either way, and I went into his office, and he was in there, and I asked him about 
the serum, and he told me just what I have told you, that he hadn’t been to the 
express office to get it yet; and he would call me later on. I started on out, and he 
said: ‘Wait a minute, I have got something here I want you to try,’ and he went in 
his back room, and he came out of the back room with a gallon jug with some stuff 
in it, I would Say a quarter of an inch in the bottom of the jug, and he says, ‘I want 
you to taste that,’ and I took the jug and put it up to my lips and tasted it, and it 
was awful hot, just- like you would put gasoline in your mouth. 

“Q. How much, if any, of it did you drink? A. I never really drank any of it; 
I never let any of it get down my throat; I just got it in my mouth, just tasted it, 
I don’t suppose I got over a teaspoonful in my mouth. 

“Q. What did you do with it? A. I handed the jug back to him, and it made the 
tears come in my eyes, and after I handed the jug back I turned around, and I heard 
him cough after I turned around, and I turned to look at him, and he was strangling 
as though he had taken a drink out of it, and he went on coughing like you do when 
you are strangling, and I says, ‘What is the matter, Doc.?’ and he said, ‘Well, my 
hand slipped, and I got lots more of.that stuff than I aimed to,’ and I don’t remember 
whether there was any thing else said or not, but at any rate he set the jug down 
on the floor of his back room.’ 

[1-3] Later, a bottle containing about one-half ounce of the liquor was taken to 
the physician, who attended deceased for examination. No chemical analysis was 
made of it. The physician testified, however, that it had the odor of, and in his opin- 
ion was, largely fusel oil. Fusel oil is defined as a volatile oil liquid obtained in the 
rectification of spirituous liquors made from the fermentation of grain, potatoes, the 
mare of grapes, and other material. Its chief constituent, amyl alcohol, is described 
as a direct nerve poison. According to the testimony, fusel oil has a tendency to 
settle to the bottom of a vessel containing “hooch” manufactured from grain and 
potatoes. 

“Accident” and “accidental means” have been so often defined by this court as to 
forbid any further attempt to do so. Carnes v. Iowa State T. M. Ass’n, 106 Iowa, 
281, 76 N. W. 683, 68 Am. St. Rep. 306; Rowe v. U. C. T Ass’n, 186 Iowa, 454, 172 
N. W. 454, 4 A. L. R. 1235; Lehman v. Accident.Ass’n, 155 Iowa, 737, 133 N. W. 752, 
42 L. R. A. (N. S.) 562; Lickleider v. I. S. T. M. A., 184 Iowa, 423, 166 N. W. 363, 
168 N. W. 884, 3 A. L. R. 1295; Budde v. National Travelers’ Ben. Ass’n, 184 Iowa, 
1219, 169 N. W. 766; Hanley v. Fidelity & Cas. Co., 180 Iowa, 805, 161 N. W. 114; 
Gohlke v. Hawkeye Com. Men's Ass'n, 198 Iowa, 144, 197 N. W. 1004. 

The vital and controlling question in this case is: Did the death of the insured 
result directly, independently, and exclusive of any and all other causes from bodily 
injuries effected solely through accidental means within the light of our previous 
decisions ? 

The record, as we have already indicated, shows that deceased was, and had long 
been, a hard drinker. Perhaps his habit in this respect was somewhat irregular, but 
there can be no doubt that his power of resistance was considerably reduced by the 
excessive use of alcohol. This alone will not, however, defeat recovery, if his death is 
traceable directly to accidental means. The jug containing the liquor was a new one, 
and insured must have known the nature of the liquor contained therein as well as 
its effect when taken internally. His act in placing the jug to his lips for the purpose 
of imbibing the liquor was wholly voluntary. His wife observed that he had been 
drinking about noon and again when he came home to dinner shortly before 6 o'clock. 
The witness who was present at the office did not see insured’s hand slip, nor is there 
other evidence thereof than his own statement to that effect. It is not easy to con- 
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ceive how he could have obtained an appreciably larger quantity of liquor because 
his hand slipped than he would have taken while drinking freely from the jug. The 
tendency of his hand slipping would have been to break the connection rather than 
to precipitate a larger quantity of the liquid into his stomach. If the liquor produced 
coughing or strangulation, the effect would have been to expel rather than to increase 
the quantity taken. It is not sufficient if the proof merely showed that the accident 
caused a larger quantity of the liquor to be taken into the stomach than was intended 
by deceased. Death must have resulted directly, independently, and exclusively of all 
other causes from accidental means, and the burden rested upon appellee to make a 
prima facie showing to that effect. There is absolutely no fact or circumstance in 
the record from which it was possible for the jury to determine whether the excess 
quantity of the beverage, if any, precipitated into the mouth of the insured was the 
cause of death or sufficient for that purpose. The ‘jury could not, from anything 
appearing in the record, distinguish between the effect of the liquor taken voluntarily 
and intentionally and the effect of the excess resulting from the accident. Evidence 
on this point opened up only a field for the speculation or conjecture of the jury. If 
death resulted from the effect of:the liquor voluntarily taken, then clearly no recovery 
could be had. The facts of this case readily distinguish it from many other cases to 
be found in the decisions of this and other courts in which recovery has been held. 

Recovery was denied in Carnes v. Traveling Men’s Ass’n, supra, because it was 
impossible for the jury to determine from the evidence whether the insured, who took 
a quantity of morphine sufficient to produce death, took them purposely but misjudged 
their effect, or whether the same were taken inadvertently or by mistake. The 
morphine tablets were prescribed as a medicine, and were not taken as a beverage. 
The precise effect of a proper dose could be readily determined. 

In Martin v. Interstate B. M. & A. Ass’n, 187 Iowa, 869, 174 N. W. 577, we held 
that the death of the insured, which was caused by acute indigestion following food 
voluntarily selected and eaten with full knowledge of its character, was not the result 
of accidental means. The insured in Gohlke v. Commercial Men’s Ass’n, supra, died 
of strangulation, produced by taking dry sal hepatica into his mouth, and consequently 
we held that death was traceable directly to accidental means. Among other cases 
of a similar nature, the following will be found typical: U. S. Fidelity & Guar. Co. v. 
Hood, 124 Miss. 548, 87 So. 115, 15 A. L. R. 605; Christ v. Pac. Mutual Life Ins. Co., 
312 Ill. 525, 144 N. E. 161, 35 A. L. R. 730. 

In this case there is nothing whatever tending even remotely to prove what por- 
tion of the beverage was imbibed voluntarily and intentionally, nor whether death 
resulted therefrom or from the excess claimed to have been taken as the result of the 
alleged accident. In the absence of some evidence on this point, there was nothing 
for the jury to pass upon. It may be that the quantity of the liquid taken out of the 
jug could approximately be ascertained, but the evidence bearing on that point afforded 
the jury no means for determining the proportion that was voluntarily and inten- 
tionally drank. There is the further fact that the insured had recently suffered from 
acute indigestion as the result of drinking alcoholic beverages, and that he was already 
seriously affectech by the liquor drank earlier during the day. The physician evidently 
did not believe he was in a critical condition or likely to die from the poisonous effect 
of fusel oil. In fact, he testified that he did not think the condition of the patient dan- 
gerous. No autopsy was held, and the cause of death is known only from the symp- 
toms manifested at the time the physician last saw him, and knowledge of the effect 
of the beverage used. 

It is our conclusion that no question of fact was presented for the jury to pass 
upon and that the motion made by appellant at the close of the evidence for. a directed 
verdict should have been sustained. This makes a discussion of the other rulings 
complained of unnecessary. 

The judgment of the court below is reversed. 

Faville, C. J., and De Graff and Vermilion, JJ., concur. 
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TEAS v. CLOVERLEAF LIFE & CASUALTY CO. (No. 26337.) 
(Supreme Court of Kansas. June 6, 1925.) 
236 Pacific Reporter 813. 
(Syllabus by the Court.) 


1. INSURANCE—STIPULATION IN RIDER OF ACCIDENT POLICY HELD 
TO APPLY TO ONLY PRO RATA CLAUSE IN POLICY, AND NOT TO 
APPLY TO OTHER STIPULATIONS THEREIN. 


Under the terms of an accident policy, it is held, that a stipulation in a rider, to 
the effect that the pro rata clause of the policy shall not apply in any case of death 
or dismemberment, is applicable to standard provision No. 17 of the policy, which is 
deemed to be the only pro rata clause in it, and therefore the rider does not apply 
to other stipulations in the policy. 


(For other cases, see Insurance, Dec. Dig. § 521.) 


Appeal from District Court, Riley County; Fred R. Smith, Judge. 

Action by Squire E. Teas against the Cloverleaf Life & Casualty Company. 
Judgment for plaintiff, and defendant appeals. Reversed, and remanded for new trial. 

J. E. McFadden and O. Q. Claflin, Jr., both of Kansas City, Kan., and Ross J. 
Ream, of Kansas City, Mo., for appellant. 

Edwin E. Brookens, of Topeka, for appellee. 

Jounston, C. J. Squire E. Teas recovered a judgment for $2,500 upon an acci- 
dent policy from the Cloverleaf Life & Casualty Company, and defendant appeals. 

By reason of an accident, the plaintiff suffered the loss of a hand, and when proof 
of loss was made the defendant admitted liability to the extent of $1,875, but con- 
tended that, under the classifications of the policy, the hazardous occupation insured 
against, and the rates applicable to such occupations, the plaintiff was entitled to no 
more than the premiums paid would have purchased at the prescribed rates. In the 
application the plaintiff represented that he was a manager and bookkeeper of an oil 
company. That occupation placed the insured in class A, and according to- the man- 
ual measuring rates required the payment of only $9 per quarter. For those engaged 
in filling stations selling and handling gasoline, the rate was higher, and under the 
terms of the policy the insured belonged in class B, for which the rate was $12 -per 
quarter. 

[1] In his testimony, plaintiff stated that he did not say anything about his work 
of testing gasoline or of handling and selling it to customers at the filling station. He 
said the agent of the insurance company did not ask for detailed statements as to the 
work which he did, but he admitted that he was about the filling station selling gas 
to customers every day, and that he tested and measured gasoline in tanks. This part 
of his work was not mentioned when the insurance was taken, and, when he was 
asked the question, “What are the duties of your occupation”? his answer was, 
“Manager and bookkeeper.” This answer entitled him to be given a class A rate, 
and his insurance was based on that classification. The policy upon which the action 
was brought contained a provision which is called “Standard Provision One,” which 
provides: 

“This policy includes the indorsements and attached papers, if any, and contains 
the entire contract of insurance except as it may be modified by the company’s classi- 
fication of risks and premium rates in the event that the insured is injured or con- 
tracts sickness after having changed his occupation to one classified by the company 
as more hazardous than that stated in the policy, or while he is doing any act or 
thing pertaining to any occupation so classified, except ordinary duties about his resi- 
dence or while engaged in recreation, in which event the compariy will pay only such 
portion of the indemnities provided in the policy as the premium paid would have 
purchased at the rate. but within the limits so fixed by the company for such more 
hazardous occupation.” 

On the policy a rider was pasted which recited: 

“Rider Made a Part of the Pro Rata Clause of This Policy—It is hereby agreed 
that the pro rata clause of this policy shall not apply in any case that may arise under 
this policy for death or dismemberment.” 

The trial court held that the rider in effect modified the contract in such a way 
as to take out the stipulations as to classifications and rates therefor in the policy, 
holding that the rider applied to classifications and rates for dismemberment like that 
sustained by the plaintiff, and upon that interpretation directed.a verdict in favor of 
the plaintiff for the full amount of the insurance. 
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What is the pro rata clause of the policy, and to what provision does the rider 
apply? Although the provisions of the policy other than the rider are known as 
standard provisions in general use, no authorities have been cited as to what consti- 
tutes the pro rata clause of such policies. An examination of the policy shows that 
the only clause therein relating to prorating is standard provision 17, which states: 

“If the insured shall carry with another company, corporation, association, or 
society other insurance covering the same loss, without giving notice in writing to the 
company, then and in that case the company shall be liable for only such portion of 
the indemnity promised as the said indemnity bears to the total amount of like in- 
demnity in all policies covering such loss, and for the return of such part of the 
premium paid as shall exceed the pro rata for the indemnity thus determined.” 

It is evident that the rider applies only to this provision of the policy. It is stipu- 
lated in that clause that, if the insured is carrying policies with other insurers cover- 
ing the same loss, such loss should be prorated among all the insurers so that the 
defendant company should only be liable for such proportion of the loss as the in- 
demnity promised bears to the total indemnity of a like kind in all the policies cover- 
ing that loss, and in such a case the defendant was required to return the insurer the 
pro rata portion of the premium paid. The effect of the rider is that the provision 
as to prorating, where there is other insurance, does not apply in case of death or 
dismemberment. Nothing contained in the policy indicates that there was to be a 
prorating of classifications nor that the insured was to receive more insurance than 
was covered by the premiums paid. Since there was but one pro rata provision in 
the policy, and by its terms the rider was to apply to no other, it follows that the 
intention was that there should be no prorating except under provision 17, and that 
there can be no prorating under it in cases of death or dismemberment. The rider did 
not affect the provisions that the policy was issued in consideration of thé statements 
and agreements contained in the application; neither did it affect the stipulation that 
the insurance was based on the rates paid—all of which became a part of the contract 
of the parties; nor did it nullify the provision that the defendant should be liable 
for only such portion of the indemnity as the premium paid for at the classification 
rate, when the insured was doing more hazardous acts or things than was enumer- 
ated in the classification in which he was placed and for which premiums were paid. 

We conclude that the court was in error in the interpretation of the policy, and 
in directing a verdict for the entire amount named in the policy. There was testimony 
tending to show that, in the application for insurance, the plaintiff had not answered 
the questions correctly, and that under the terms of the policy he was entitled to no 
more than the premiums paid would purchase, for the kinds of work in which he was 
engaged ; at least there was evidence sufficient on this line to take the case to the jury. 

[2] Error is also assigned on the rendition of the judgment requiring payment in 
a lump sum instead of monthly installments. One of the provisions of the policy does 
provide for installment payments in certain cases, but, in view of the fact that the 
defendant acknowledged its liability for $1,875 of the amount as adjudged, and raised 
no question as to that feature of the judgment on the motion for a new trial, and the 
further fact that standard provision No. 9 of the policy was: 

“That all indemnity provided in this policy for loss other than that of time on 
account of disability, will be paid within sixty days after receipt of due proof” 

—we are of opinion that the defendant is not entitled to raise that question at 'this 
time, and that it cannot now be made a ground for reversal. 

For error in directing a verdict, the judgment is reversed, and the cause remanded 
for a new trial. 

All the Justices concurring. 


NATIONAL LIFE & ACCIDENT INS. CO. v. BRASWELL. 
(Court of Appeals of Kentucky. May 19, 1925.) 
272 Southwestern Reporter, 413. 


2. INSURANCE—WHETHER INSURED MET HIS DEATH BY ACCIDENT 
HELD FOR JURY. 


In action on accident insurance policy, whether insured met his death by accident 
held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
Appeal from Circuit Court, Lyon County. 
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Action _by Lillian M. Braswell, individually and as administratrix, against the 
National Life & Accident Insurance Company. Judgment for plaintiff, and defen- 
dant appeals. Affirmed. 

L. B. Alexander, of Paducah, for appellant. 

C. C. Molloy, of Eddyville, for appellee. 

SAMPSON, J. In consideration of the payment to it of certain specified premiums, 
the National Life & Accident Insurance Company, a Tennessee corporation, with 
headquarters at Nashville, issued and delivered to Tilford A. Braswell, of Eddyville, 
Lyon county, an accident and sick benefit policy of insurance, effective from and 
after the hour of noon September 9, 1918, to continue in force so long as the 
premiums were paid in accordance with the terms of the policy. His wife, the 
appellee, Lillian W. Braswell, was named beneficiary in the contract. For death 
through accident in the ways specified in the policy, she was to receive $1,000, and 
after the policy had been carried for a certain specified time the principal sum 
was increased yearly. In case of sickness the insured was to receive $25 per week. 
The insured, Tilford A. Braswell, died intestate on March 20, 1923, and his wife, 
appellee, Lillian M. Braswell, was duly appointed administratrix of his estate by 
the Lyon county court, and she thereafter instituted an action in the Lyon circuit 
court upon the policy to recover $1,000, the principal sum, and $500 increase therein, 
resulting from the carrying of the policy through 4% years, and $117.80 the amount 
of premiums paid by insured under certain terms of the contract, a total of $1,617.80. 
In the petition it was averred that the premiums stipulated in the policy had been 
duly and regularly paid by the insured to the company, and that the policy was in 
full force and effect at the time of the accident to insured from which the insured 
died on the date above stated. The policy insured Braswell against “loss of life, 
limb, sight or speech and hearing, resulting directly and independently of all other 
causes from bodily injury which is effected accidentally and through external and 
violent means excluding suicide, sane or insane, herein called such injury, in the 
initial principal sum of one thousand dollars.” 

By answer the company traversed and put in issue all of the material averments 
of the petition, including the accidental death of Braswell and the payment of 
premiums by him. By a second paragraph the company pleaded that the fall and 
injury, described in the petition, was not the cause of the insured’s death, but that 
he received other injuries on the 11th day of February, 1923, which were intentionally 
inflicted upon him either by himself or by others on that date, and that Braswell 
at the same time drank a great quantity of whisky which contained fusel oil and 
other poisonous substances, drinking to such an extent that he became greatly 
intoxicated and very sick and nauseated from the effects thereof; that the insured 
died from the effects of the alcoholic stimulants consumed by him; and that his 
death was not accidental. Or, if not so produced, then his death was the result 
of injuries inflicted by himself or others, and that under the terms of the policy 
the company was not liable therefor; that the company was not liable in any event 
for the death of the insured caused or brought about through injuries intentionally 
inflicted upon him by himself or by others. 

Both the petition and the answer were amended with leave of court. A reply 
was filed by the appellee to the amended answer of the company, in which all the 
affirmative averments were put in issue. This reply, however, was not filed at the 
term at which the amended answer was filed, and indeed not until the next term 
and only two or three days before the calling of the case for trial, and this is one 
of the grounds of complaint which the insurance company now makes upon this 
appeal. 

Pe The facts surrounding the death of Braswell were proven by the administratrix 
to be as follows: The insured left his home at Eddyville on Saturday or Sunday, 
and went by the train to Paducah. He met some friends en route, and they all went 
to the Riverview Hotel, where they had some intoxicating liquors. While he and 
two other persons were in one of the rooms of the hotel, he sat upon the side of 
a bed with the liquor on the floor, not far from his feet; that he was intoxicated, 
and when reaching for the bottle on the floor he lost his balance and ae forward, 
his head striking the floor and a bottle, or broken glass, on the floor, cutting his 
head and face and inflicting such serious injuries that he immediately became uncon- 
scious, bled profusely, lingered, and in about two weeks died. — , 

There was no evidence showing that the insured came to his death in any other 
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way than as claimed by appellee, except that the appellant company introduced one 
or two witnesses who stated in substance that they saw the insured on the day he 
returned from Paducah to his home in Eddyville, and talked to him, or heard him 
talk, and that he stated, in answer to questions as to how he received his injuries, 
that he had been in an automobile accident. -There was absolutely no evidence 
tending to show that the insured had brought about his own death, or that the 
wounds found upon his head and face were intentionally inflicted by others. Equally 
lacking was evidence in support of the averments of the answer of appellant company 
that he had died from the consumption of poisonous liquors. 

[1] Several grounds are relied upon by appellant for a reversal of the judgment, 
the first one being, “Error in refusing continuance on account of absence of the 
witness Austin Bell.” When the case was called for trial, the appellee, Mrs. Bras- 
well, administratrix, announced ready; but the insurance company announced not 
ready and filed an affidavit in support of motion for continuance on account of the 
absence of Austin Bell. The affidavit stated that the affiant is advised that the 
witness Bell would state he had viewed the body of the insured after his death and 
found on him abrasions and marks indicating that he had been struck with the heel 
of a shoe. It does not state that this evidence when given by the witness would be 
true. The affidavit was, therefore, insufficient. On the facts made known to the 
trial court, an order was entered overruling the motion for continuance.on the ground 
that the mover had not shown diligence. Certainly the affidavit was not sufficient to 
manifest diligence on the part of the company, and the court did not err in over- 
ruling the motion for continuance, 

[2] Appellant insists that its motion for a peremptory instruction should have 
been sustained. In this it is mistaken. The facts proven by the administratrix were 
entirely sufficient to warrant the court in submitting the case to the jury. 

[3] Appellant company complains that the court overruled its motion to require 
appellee to elect whether she would prosecute the suit in her individual capacity or 
as administratrix of the estate of her deceased husband. Again it is in error. As 
Mrs. Braswell was the beneficiary named in the policy, she was entitled to recover 
upon it as an individual, if at all; and as the weekly sick benefits belonged to the 
estate of Braswell, and not to her individually, she was entitled to maintain an 
action against the insurance company in her official capacity as administratrix. 

[4] It is next complained that the trial court overruled motion to strike the 
reply to the amended answer filed on December 4, 1923, and to grant a continuance 
on account of the filing of the reply. This reply was filed in open court only a 
few days before the trial was commenced, and it was merely a traverse. Some 
of appellant’s counsel were in the courtroom at the time of the filing of the reply 
and made no objection. The trial was in progress at the time appellant moved to 
strike the reply. The trial court concluded, from the statement of counsel and 
facts known to it, that appellant was not surprised to find that a reply had been 
filed. Even though one of appellant’s counsel did not know of this fact, yet if two 
other attorneys representing it were present at the filing and knew of the filing, but 
did not object, it is not in position now to complain. We think this ground is not 
well taken. , fi 

[5, 6] It is lastly insisted by appellant that the court erred in permitting the 
attorney for the administratrix to make a statement in the presence of the jury 
concerning the payments of premiums on the policy and to introduce in evidence 
four receipts showing such payment when the receipts were controverted by the 
defendant and not supported by the evidence. The receipts for the premiums were 
presented by way of amended petition. The averment was made that all the premiums 
due on the policy had been paid up to the time of the death of the insured. In. 
presenting the case for the appellant company to the jury, counsel for appellant 
stated that the only issue or question in the case was as to how the insured met his 
death; that is, whether he came to his death by accident or by intentional wrong- 
doing by himself or another. See ; 

Before appellee closed her evidence, the court inquired of counsel if there was 
any controversy about the payments of premiums, to which question counsel for 
appellant answered, in substance, that if the administratrix was entitled to recover 
at all, she was entitled to recover the whole amount sued for, and that there was 
no controversy about the payment of premiums, At this point counsel for appellee 
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stated he did not desire to incumber the record with evidence on that subject if 
there were no controversy about it. At the conclusion of this colloquy the parties 
proceeded with the hearing of other evidence, but none was offered upon the ques- 
tion of the payment of the premiums until about the conclusion of the evidence, 
after most of the witnesses had been excused, when counsel for appellant objected 
to the introduction of the receipts presented by way of amended petition. Having 
stated in open court in the presence of opposing counsel that thefe was no question 
about the payment of premiums due upon the policy, appellant is not now entitled 
to contend that there was no competent evidence upon the subject of the payment 
of dues. By its statement that there was no controversy about the payment of the 
dues, it led counsel jor appellee to believe that it was unnecessary to introduce evidence 
upon the subject, and thus incumber the record and take up the time of the court. 
The court did not err, therefore, in allowing the introduction of the receipts. In 
re there was no error in holding that it was admitted that premiums had all been 
paid. 

We are of opinion that the trial was reasonably free from-error and that sub- 
stantial justice-has been done. 

Judgment affirmed. 





RAYNOR v. NATIONAL CASUALTY CO. 
(Supreme Court, Appellate Term, First Department. June 4, 1925.) 
210 New York Supplement, 586. 
INSURANCE—PROVISION OF ACCIDENT POLICY HELD CONTINUING 

OFFER TO RENEW POLICY WHENEVER ADDITIONAL PREMIUM 

WAS PAID IN ADVANCE, AND ON FAILURE TO PAY PREMIUM 

POLICY TERMINATED. 

Accident policy by its terms extending to specified date, “and for such further 
time as may be stated in the renewal receipts,” and providing that premiums were 
payable first of each month in advance, constituted continuing offer by company 
to renew policy whenever additional premium was paid, and on insured’s failure 
to pay renewal premium in advance policy terminated, precluding recovery for 
insured’s accidental death thereaiter and before tendering premium, notwithstanding 
insurer had previously accepted delayed premiums. 

(For other cases, see Insurance, Dec. Dig. § 145[3].) 


Appeal from Municipal Court, Borough of the Bronx, Second District. 

Action by Elizabeth Raynor against the National Casualty Company. From a 
judgment for plaintiff, after a trial by a judge without a jury, defendant appeals. 
Reversed, and complaint dismissed on the merits. 

Argued May term, 1925, before Bijur, McGoldrick, and Levy, JJ. 

Leopold Bleich, of New York City, for appellant. 

Oscar L. Dann, of New York City (William F. Smith, of New York City, of 
counsel), for respondent. 

Per Curtam. Substantially this appeal raises only a question of law. Plaintiff 
sues for the amount of an accident insurance policy issued to her husband, of which 
she was the beneficiary. The policy is dated June 20, 1922, and by its terms extends 
from noon of that day until noon of August 1, 1922, “and for such further time as 
may be stated in the renewal receipts.” 

The assured evidently made satisiactory payments of premiums until June 1, 
1923. As appears from a card apparently issued by defendants, he made payment of 
subsequent premiums as follows: June 1, July 17, August 1, September 1, October 
1, November: 19, and December 1, 1923; opposite the entry of these payments by 
the collector it is noted that they renewed the policy to the Ist of the succeeding 
month respectively, namely, ultimately until January 1, 1924. The last payment 
was made January 22, 1924, noted as continuing the policy to February 1, 1924. 
Plaintiff’s husband died on the 24th of February, 1924. Thereupon plaintiff tendered 
the February payment, either on February 27th or early in March (plaintiff is not 
sure of the date). No date is mentioned as the due date of premiums in the policy 
itself, but on the receipt card occurs the sentence: “Premiums are payable in advance 
on the Ist day of the month without notice.” 

Plaintiff contends that this requirement of prompt payment on the Ist of the 
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month in advance has been waived by the course of practice as above set forth, 
showing delayed payment in many instances. The error in the claim, however, con- 
sists in disregarding the fact that this is not a case of a policy issued for a long 
term, like a year or more, with a requirement of say monthly payments during the 
time on the Ist of each month, and the provision that in case of default the policy 
might or should be voided, or substantially a situation of the possibility of the 
policy being canceled by the nonperformance of a condition subsequent. This policy 
ended by its very terms on August 1, 1922, and after that time there was by virtue 
of the added provision “and for such further time as may be stated in the renewal 
receipts,” a continuing offer by the company to renew the same whenever the 
assured by an additional premium accepted the offer, and for such additional time 
as might be stated in the corresponding receipt. 

The fact that from time to time the defendant might be willing to accept a 
“delayed” payment of premiums did not change the offer into a contract beyond the 
period stated in the receipt, and this is true, whether the receipt book be regarded 
as a part of the policy or not. Consequently, on February 1, 1924, there was no 
agreement whatsoever between plaintiff’s husband and the defendant. Had he made 
a delayed payment during February, and had it been accepted by the defendant and 
the usual receipt signed, indicating that the policy was thus extended to March 1, 
1924, an altogether different question would have been presented. Such, however, 
was not the case. When plaintiff’s husband died, there was no agreement existing 
between plaintiff and the defendant, and consequently no liability ensued in favor 
of plaintiff when her husband died on February 24th. 

Judgment reversed, with $30 costs, and complaint dismissed on the merits, with 
costs. 


JENTZ v. NATIONAL CASUALTY CO. (No. 4865.) 
(Supreme Court of North Dakota. May 26, 1925.) 
204 Northwestern Reporter 344. 
(Syllabus by the Court.) 
1. INSURANCE—ADMISSION OF LIABILITY UNDER POLICY HELD TO 
- AMOUNT TO CONSTRUCTION OF PROVISION REGARDING NOTICE 

OF CLAIM. 

Under the terms of a health insurance policy, the insured was required to give 
notice of claim within 40 days of the beginning of the disability, “unless such notice 
may be shown not to have been reasonably possible.” Under the facts disclosed in 
the record in regard to the nature of the illness and the knowledge thereof acquired 
by the defendant company, an admission of liability under the policy amounts to a 
construction by the company of the provision regarding notice, and such construction 
is persuasive, if not conclusive, evidence of substantial compliance with the conditions 
requiring notice and proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 


2. INSURANCE—INSTRUCTION THAT FACT THAT INSURED WAS 
ABLE TO WALK FROM HOUSE TO DOCTOR’S OFFICE, OR TO TAKE 
RAILROAD TRAIN TO GO TO HOSPITAL FOR TREATMENT, DID 
NOT NECESSARILY BREAK CONTINUITY OF CONFINEMENT TO 
HOUSE, WITHIN MEANING OF INSURANCE POLICY, HELD NOT 
ERRONEOUS. 

The insured claimed indemnity under a paragraph in a policy providing for a 
stipulated rate during the time the insured is “necessarily, continuously, and actually 
confined within the house.” The court instructed the jury that the mere fact that 
the insured was able to walk from his house to the doctor’s office, or take a railroad 
train to go to a hospital for treatment, did not in itself necessarily break the con- 
tinuity of the confinement or the consecutiveness of the number of days he may havé 
been confined to the house, within the meaning of the paragraph controlling indem- 
nity for confining illness; it is held that, under the evidence, such instruction was not 
erroneous. 

(For other cases, see Insurance, Dec. Dig. § 525.) 


3. INSURANCE—LIABILITY OF INSURER TO INSURED SUFFERING 
FROM TORTICOLLIS HELD NOT NECESSARILY CONTROLLED BY 
POLICY PROVISION REGARDING CHRONIC DISEASES, INCLUDING 
RHEUMATISM. 


It is held, under the evidence, that the disease known as torticollis does not, as a 
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matter of law, result wholly or in part from rheumatism, and that the liability of the 
defendant company to an insured suffering from torticollis is not necessarily con- 
trolled by the policy paragraph regarding chronic diseases. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
Appeal from District Court, Richland County; Geo. M. McKenna, Judge. 


Action by Lawrence Jentz against the National Casualty Company. From judg- 
ment for plaintiff and an order denying new trial, defendant appeals. Judgment and 
order affirmed. 


Forbes, Lounsberry & Forbes, of Wahpeton, for appellant. 

Purcell & Slattery, of Wahpeton (Schneller, Heder & Schneller, of Wahpeton, of 
counsel), for respondent. 

Birpzett, J. [1] This is an appeal from a judgment in favor ‘of the plaintiff and 
from an order denying a motion for a new trial. The action is upon a policy of in- 
surance, which provides, among other things, stipulated indemnity for illness of the 
insured. The facts necessary to an understanding of the questions presented on the 
appeal are substantially as follows: 

In October, 1919, the plaintiff, insured, purchased a health and accident policy of 
the defendant. At that time he was engaged in managing and operating a machinery 
business in Mantador, N. D., as agent for one Whipperman of Hankinson. In his 
application he gave a negative answer to a question which called for information as 
to whether or not he had or ever had had rheumatism and a number of other diseases 
commonly regarded as chronic. In December, 1921, the insured became somewhat in- 
disposed. On January 3d he went to the home of his parents in Hankinson, and while 
there his father called a physician, Dr. MacDonald, to attend him. At that time he 
was complaining that something was wrong with his neck; that he had pain. His 
head was turned backward and toward one side, and his eyes would become locked in 
a given position. He was in an extremely nervous mental state. He was unable to 
control the muscles governing the movement of the head. The contraction which 
caused his head to turn backward and sidewise, and his eyes to become fixed or to 
roll, was intermittent. The condition of the muscles affected was spasmodic. At that 
time Dr. MacDonald thought he had neuralgia, but on a subsequent call he diagnosed 
the case as torticollis. He recommended that the patient go to Minneapolis and con- 
sult Dr. Kistler, as he suspected that the trouble might be due to infected ‘tonsils. 
The insured then went to Minneapolis on the 5th of January and consulted Dr. Kistler, 
who examined him and found everything normal except the muscles in the neck and 
infected tonsils. Upon Dr. Kistler’s advice, the plaintiff went to the Swedish Hospital, 
where the doctor removed his tonsils, and where the plaintiff remained for about five 
days. Dr. Kistler then advised him to go home and referred him back to Dr. Mac- 
Donald. At that time the condition of his neck was no better. Upon his return to 
Hankinson, Dr. MacDonald recommended that he go to some place where he could 
get electrical treatments of some sort or treatments with an X-ray machine, as there 
was none in Hankinson that, in his judgment, would answer the purpose. He remained 
in Hankinson for about two weeks after his return from Minneapolis, and then went 
to Fergus Falls to take treatments from a Dr. Solem. 

Up to this time the plaintiff had been able to walk about and had not been con- 
fined to his bed, except during the time he was recuperating from the tonsillectomy 
operation in Minneapolis. While at Fergus Falls he stopped at a hotel and walked to 
the doctor’s office in the same block for treatment. He remained in Fergus Falls and 
received treatment for about six weeks. He then returned to Hankinson, where he 
remained until the early part of March. He went from Hankinson to the Mayo Clinic 
at Rochester, Minn., and was examined there by Dr. Meyerding on March 13th. Dr. 
Meyerding confirmed the diagnosis of spasmodic torticollis. Among other treatment 
prescribed and administered was a plaster cast, but this proved to be impracticable 
and, perhaps, not beneficial, and the defendant was discharged not materially better 
than when he went to the clinic. While there he was examined by a number of doc- 
tors, one of whom, Dr. Chas. Mayo, advised an operation. It was the opinion of Dr. 
Meyerding that the patient was not being benefited, and, as he wished to go home on 
March 29th, he was discharged. The plaintiff then returned to Hankinson and later, 
in June, went to Minneapolis to a Dr. W. A. Jones. He called upon Dr. Jones on 
June 14th, who confirmed the previous diagnosis and sent the patient to the Rest Hos- 
pital in Minneapolis, where he remained under treatment from June 14th to July 2st, 
except for a period of about three days when the plaintiff went home. When he left 
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on July 21st, he did so against the doctor’s advice. The plaintiff's condition improved 
rather steadily, and when Dr. Jones saw him in October his head and neck were in 
nearly a normal position, with a little remaining spasm of the affected muscle. 

The following are the provisions of the insurance policy that are pertinent in this 
case: 

“Paragraph K. IJndemnity for Confining Illness—At the rate of one hundred 
($100.00) dollars per month for the number of consecutive days, but not exceeding 
six months, that the insured is necessarily, continuously, and actually confined within 
the house, and therein regularly visited by a legally qualified physician, by reason 
of illness that is contracted and begins after this policy shall have been maintained 
in continuous force for thirty days from its date. 

“Paragraph L. J/ndemmnity for Nonconfining Ilincss—One-half of the above rate, 
as partial indemnitys but not exceeding two months, if immediately following said con- 
finement, or if, by reason of sickness, beginning after this policy shall have’ been 
maintained in continuous force for thirty days frem its date, the insured shall be 
wholly and continuously disabled (though not confined within the house), and actually 
attended by, or calling upon, such physician professionally; provided, that this period 
shall not exceed two months, and the combined periods for which indemnity shall be 
paid for any one illness shall not exceed six (6) consecutive months. 

“Paragraph M. /ndemnity for Chronic Diseases.—Disability or illness resulting 
wholly or in part from rheumatism, tuberculosis, paralysis, hernia, lumbago, sciatica, 
neuritis, Bright’s disease, cancer, dementia, or any chronic disease, the company’s lia- 
bility shall be limited under paragraphs K and L to a period not exceeding three con- 
secutive months, anything — to the contrary notwithstanding.” 

“Paragraph P. /ndemnity for Hospital Service-—The indemnity otherwise pay- 
able under the provisions of - aragraph K_ shall be increased 20 per cent. for such 
period of time, not exceeding six consecutive weeks, as the insured shall be under the 
treatment at a licensed hospital and also a resident therein. 

“Paragraph Q. General Provisions —(2) lf the insured is disabled by injury or 
illness for more than thirty days, he, or his representative, shall furnish the company, 
every thirty days, or as soon thereafter as may be reasonably possible, with a report 
from the attending physician or surgeon, fully stating the condition of the insured.” 

“(6) Strict compliance on the part of the insured and beneficiary with the provi- 
sions of this policy is a condition precedent to recovery hereimder, and any: failure 
in this respect will forfeit to the company all rights to any indemnity.” 

“(9) The acknowledgment by company of the receipt of notice of claim given 
under this policy, or the furnishing of forms for filing proofs of loss, or the acceptance 
of such proofs, or the investigation of any claim hereunder, shall not operate as a 
waiver of any of the rights of the company in defense of any claim arising under 
this policy.” 

“Paragraph S. Standard Provisions.—(4) Written notice of injury or of sickness 
on which claim may be based must be given to the company within twenty days after 
the date of the accident causing such injury or within ten days after the commence- 
ment of disability from such sickness. In event of accidental death, immediate notice 
thereof must be given to the company.” 

The policy, in conformity with section 6637 of the Compiled Laws of North 
Dakota for 1913, contains a rider which provides in paragraph (1) as follows 

“Notice of claim, given within forty days of the occurrence of the accident or 
the beginning of the disability from illness upon which claim is based, unless such 
notice may be shown not to have been reasonably possible, shall be a compliance with 
the terms of the policy as to time of giving notice cf claim.” 

On February 22, 1922, the plaintiff filled out a blank which was designated a 
preliminary notice of sickness. The blank was evidently furnished by the defendant 
company, and bears a stamped direction on its face to return to the Fargo office. It 
bears a received stamp of the Fargo office, February 25, 1922, and that of the home 
office of the company, Detroit, Mich., April 3, 1922. In this blank the disease is 
described as contraction of the nerves, and it is stated that the symptoms appeared 
about the 10th of December, 1921. The insured gave as his first physician Dr. Kistler 
of Minneapolis, and the physician attending him at the time as Dr. Solem of Fergus 
Falls. In answer to the question as to what number of days of indemnity he would 
accept in full settlement, he stated, “Till I can go to work.” Before being sent to 
the company, this blank had evidently been sent to Dr. Kistler, who gave it as hs 
opinion that the claimant. would be totally disabled on account of this sickness from 
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four to six weeks and attributed. the original illness to infection of the tonsils. In 
a final statement of claim sworn to on the 22d of November, 1922, stamped “Received” 
by the Fargo office on December 16, 1922, the plaintiff claimed indemnity for seven 
months, claiming that he was strictly confined to the house or hospital from Jan- 
uary 5th to August 7th, and that he was totally disabled by his sickness from January 
5th to August 12th, being unable to transact his business. This was supported by 
attending physicians’ statements, signed by Drs. W. A. Jones, Henry W. Meyerding, 
and Harold Solem. This report was made upon blanks furnished by the state 
agent of the defendant company at the request of the plaintiff’s attorney, and with 
the understanding that they were not to be considered as a waiver of any of the 
conditions of the contract. Under date of April 17, 1922, two weeks after the receipt 
of the preliminary notice from the home office at Detroit, Mich., the state manager 
at Fargo wrote the plaintiff as follows: 
“No. C301270. 

“Mr. Lawrence Jentz, Fergus Falls, Minn—Dear Sir: We received your pre- 
liminary report of sickness for rheumatism. According to the report, symptoms of 
your trouble appeared on the 3d of January. We were first notified of your trouble 
on the 22d of February. Your policy reads that, in order to draw indemnity for 
loss of disability, you must notify the company within 40 days from the commence- 
ment of your trouble. Your notice is very late, and under the circumstances we regret 
very much that we are unable to consider your claim. We might also add that we 
have decided to retire from your risk, and we are returning herewith your January- 
September unearned premium, $28.80, and kindly ask that you do not pay any further 
premiums. 

“Yours very truly, 
“National Casualty Company, 
; “D. B. Owen, State Manager.” 

The check referréd to in the above letter was returned to the Fargo office by the 
plaintiff’s attorneys on September 29, 1922, who at the same time advised the state 
agent that the check would not be accepted, and that, if the claim were not paid within 
a reasonable time, suit would be commenced. In answer to this letter, the state agent 
wrote plaintiff’s attorneys on October 6, 1922, as follows: 

“According to our records at this office, this risk was taken sick with rheumatism 
in December, 1921, and first consulted a physician on the 5th of January, 1922, and 
did not notify our company until three months after he was taken sick. Under 
the circumstance, this office was compelled to deny liability because of the very late 
notice which is in conformity with policy conditions as well as the status (statutes) 
of North Dakota. In view that this office has no authority to settle claims outside 
of contract conditions, and further that Mr. Jentz believes that he is entitled to con- 
sideration, we can only suggest that final proofs be prepared by the claimant and 
his attending physician and submitted to the home office for their consideration as 
to whether they wish to discriminate the conditions of their policies or not. I am 
therefore taking the authority of inclosing herewith final proofs to be prepared as 
above stated, with the distinct understanding that the furnishing of these blanks will 
not be construed as a waiver of any conditions of contract.” 

On January 17, 1923, the state agent wrote the plaintiff as follows: 

“We have carefully reviewed the files of proof in connection with your claim 
established for sickness of January the 5th, 1922. The proofs indicate that you were 
wholly and totally disabled and confined to the hospital under Dr. Kistler’s care 
from January the 5th to the 10th, 5 days, which at the rate of $100 per month, amounts 
to $16.66. Under the conditions of your policy paragraph P, ‘Hospital Services,’ you 
are entitled to a 20 per cent. increase of monthly indemnities while a resident therein. 
Five days at the rate of 20 per cent. of your monthly indemnity amounts to $3.33. 
After January the 10th you were under the attendance of Dr. Solem, a chiropractic 
of Fergus Falls, who established by his proofs that you made 35 office visits, to 
March the Ist. The fact that you went to the doctor’s Office for treatment obviously 
indicates that you were not necessarily, continuously, and actually confined within 
the house, which under the conditions of your policy entitles you to the limit of the 
policy, 60 days for nonconfinement, at the rate of 50 per cent. of your monthly in- 
demnity. Sixty days at the rate of 50 per cent. of your monthly indemnity $100, 
amounts to $100, total amount $119.99, for which we tender herewith company’s draft 
as a full settlement and discharge of your claim.” 
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The draft referred to in the above letter was promptly returned, whereupon the 
state agent again wrote, under date of January 24, 1923: 
“No. C301278. 


“Mr. Lawrence Jentz, Mantador, No. Dak.—Dear Sir: This will own the receipt 
of your communication of the 20th in connection with your claim established for 
sickness of January the 5th, 1922, in which the company mailed you draft of $119.99, 
representing a full liability under the strict interpretations of your policy. According 
to policy agreement we do not understand how you can interpret a liability of $700. 
We note that your attorney states that he can guarantee you this amount, and in this 
respect I am afraid that your attorney has other vindications than facts and proofs 
as submitted by yourself and attending physicians. I have again very carefully 
examined the evidence submitted in your claim, and find that we made a correct set- 
tlement according to your contract. You were first attended by Dr. Chas. M. Kistler 
of Minneapolis January the 5th, and were wholly and totally disabled and confined to 
the hospital until January the 10th. After January the 10th you were not necessarily, 
continuously, or actually confined to the house, which evidence is substantiated by 
your several attending physicians ; namely, Dr. Solem, a chiropractic of Fergus Falls, 
who establishes 35 office visits from January the 20th to March the Ist, next is Dr. 
Meyerding of the Mayo Clinic with office visits to the clinic from the 10th of March 
to the 30th, then here seems to be a jump of physician services to the 14th of June 
when Dr. W. A. Jones of Minneapolis took the case from June the 14th to July the 
21st, turning you over to Dr. MacDonald of Hankinson, in which it is stated by Dr. 
Jones that you were still incapacitated from work but nonconfined until August the 
7th, when you resumed your regular duties. Now, your policy reads that in order to 
draw indemnity for sickness you must be wholly and totally disabled, and during 
your period of actual and necessary confinement the company will pay you at the rate 
of 100 per cent. of your monthly indemnity, and will pay you a subsequent total dis- 
ability but nonconfinement at the rate of 50 per cent. of your monthly indemnity, for 
a period of two months, which is the limit of the company’s liability. 

“Yours very truly, 
“National Casualty Company, 
“D. B. Owen, State Mer.” 

At the conclusion of the trial, the case was submitted to the jury for a special 
verdict, the questions having previously been submitted to counsel for criticism and 
approval. The special verdict is as follows: 

“(1) When did the disability of the plaintiff from his illness or sickness first 
commence? Answer: Jan. 5, 1922. 

“(2) When did the disability of the plaintiff from his illness or sickness end? 
Answer: Aug. 12, 1922. 

“(3) When did the plaintiff’s illness terminate? Answer: Dec. 24, 1922. 

“(4) When did the plaintiff first notify the defendant in writing of the com- 
mencement of his disability from his illness or sickness? Answer: Feb. 22, 1922. 

“(5) Did the plaintiff notify the defendant company of his illness within forty 
days from the commencement of his disability from his illness? Answer: No. 

“(6) If your answer is ‘No’ to the foregoing question, did the plaintiff notify 
the defendant in writing of his disability as soon as it was reasonably possible for 
- to do so, under all the circumstances as disclosed by the evidence? Answer: 

es. 

“(7) For how many consecutive days was the plaintiff necessarily continuously 
and actually confined within the house and therein regularly visited by a legally 
qualified physician by reason of his illness? Answer: Jan. 5, 1922, to Aug. 12, 1922. 

“(8) For how many consecutive days was the plaintiff wholly and continuously 
disabled (though not confined within the house), and actually attended by, or calling 
upon, a legally qualified physician professionally? Answer: None. 

“(9) How long was the plaintiff under treatment for his sickness at a hospital 
or hospitals as a resident of such hospital or hospitals? Answer: Forty-seven days. 

“(10) How many consecutive days was the plaintiff a resident of the hospital in 
a aera Minn., the first time he was confined in a hospital in that city? Answer: 

ix days. 
_ _“(11) How many consecutive days was the plaintiff a resident of the hospital 
in Rochester, Minn.? Answer: Six days. 
“(12) How many consecutive days was the plaintiff a resident of the hospital in 
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Minneapolis, Minn., the second time he was confined in the hospital in that city? 
Answer: Thirty-five days. ai 

“(13) Did the plaintiff, during the period of his disability fromm his sickeness 
or illness, furnish the defendant every thirty days, or as soon thereafter as it was rea 
sonably possible for him to do so, with a report from his attending physician or 
surgeon stating the condition of the plaintiff? Answer: Yes. 

“(14) If your answer to the foregoing question is ‘No,’ did the plaintiff have the 
different physicians who treated him make reports to the defendant as soon as he was 
physically and mentally able to direct them to do so? Answer: Yes. ; 

“(15) Did the disability or illness of the plaintiff result wholly from rheumatism? 
Answer: No. 


“(16) Did the disability or illness of the plaintiff result in part from rheumatism? 
Answer: No. 

“(17) During what period of time was the plaintiff, because of his illness, under 
the professional care and regular attendance of a physician and surgeon? Answer: 
All the time. 


“(18) Is the plaintiff entitled to recover damages from the defendant? Answer: 
Yes. 

“(19) If your answer is ‘Yes’ to the foregoing question, what is the amount of 
damages which you deem the plaintiff entitled to recover from the defendant? An- 
swer: Six hundred thirty ($630.00) 

“We, the jury in the above-entitled action, find the foregoing answers in the 
special verdict submitted to us. 

“Dated at Wahpeton, North Dakota, this 22d day of February, 1924. 

“Mrs. Kate Hurdelbrink, Foreman.” 

Upon this verdict the judgment appealed from was entered. On this appeal there 
are seventy specifications of error. In the opinion these specifications will be grouped 
for convenience in discussing the merits of the questions involved on the appeal. 

It is contended that there was a breach of the condition in the policy requiring 
notice of the beginning of disability from illness to be given within forty days; the 
earliest notice being that of February 22d. We are of the opinion, however, that the 
evidence presented a question of fact for the jury as to whether the notice in the 
instant case was sufficient. The testimony of Dr. MacDonald, the first physician 
consulted, was to the effect that there was considerable mental disturbance, that he 
was fearful that insanity might result; and the certificate of Dr. Kisler, who per- 
formed the tonsillectomy operation, would indicate that it was his hope, if not his 
expectation, that the removal of the tonsils would result in an early improvement in 
the condition of the patient or a cure. He stated that the insured would only be 
disabled for a period of from four to six weeks after January 5th. During the forty- 
day period the patient was, part of the time, confined to his bed, and part of the time 
he was away from home, taking treatments daily in Fergus Falls. While he was able 
to walk back and forth between his rcom in the hotel and the doctor’s office, it is 
reasonable to suppose that his attention to the improvement of his physical condition 
would occupy his mind to a point where he would not be apt to concern himself with a 
prompt report of his condition. But it is not necessary, in our view of the case, 
to find that, in the circumstances shown here, it was not reasonably possible for him 
to comply with the forty-day statutory or policy provision in this respect, for we are 
of the opinion that the defendant company has placed its own interpretation on the 
measure of the plaintiff’s compliance with this requirement. 

It appears in the record that before the letter of January 17th, quoted above, was 
written, there was on file in the office of the company all the proofs of claim herein- 
above referred to and that the chief claim adjuster had given personal attention to 
the claim, and there is no evidence going to show that Owen, the state manager or 
agent, did not have authority to write the letter. It will be noted that the tender 
of the draft for $119.99 is not made upon the basis of its being a compromise of any 
claim. On the contrary, the letter purports to state exactly the defendant’s liability 
under the policy. It itemizes the various benefits to which the policyholder is entitled 
under the facts, as viewed by the company, and offers to discharge the full liability 
to the penny. It is not contended in the letter that the company is not liable on account 
of the failure to give notice, and the settlement offered is one, to use the language of 
the agent, “under the conditions of your policy.” If the present contentions of the 
defendant are correct, there never was any liability under the policy. The time limita- 
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tion in the contract is not absolute; it is qualified by considerations of reasonable 
possibility. Under all the facts which were before the company when the letter of 
January 17, 1923, was written, there was ample room to regard the qualification as 
applying. Facts were before it from which it might well have concluded that it was 
not reasonably possible for the plaintiff to have notified it within the forty-day period. 
If it concluded from those facts that the notice was in time, it placed its own con- 
struction upon the policy. If action in offering to pay the full amount, under its 
construction of the policy, is persuasive, if not conclusive, evidence of the substantial 
compliance by the assured with the conditions respecting notice and proof of loss. 
Where a contract is uncertain or ambiguous in its terms, as applied to a given situa- 
tion arising during its operation, and the parties themselves have placed an interpreta- 
tion upon it, generally such interpretation will be adopted by the court. 2 Williston 
on Contracts, 1206, §623. In the circumstances present here, we are clearly of the 
opinion that the defendant was not prejudiced by the submission of question 6 to 
the jury. 

There is considerable argument in the brief of the appellant to the effect that 
the plaintiff has not relied, and in fact had no right to rely, upon the letter of January 
17th to his prejudice, and hence that that letter cannot operate as a waiver of the con- 
ditions of the policy. 33 C. J. 22. We express no opinion as to whether or not the 
letter might amount to a waiver. Upon this question the authorites are in hopeless 
conflict. 33 C. J. 22, supra. As this is not a case where there has been a clear breach 
of any absolute condition in the policy, we do not feel called upon to decide that 
question. It is rather, we think, a case of substantial compliance with the terms and 
conditions of the policy, recognized as such by the defendant, in whose favor a 
more strict construction of the provision would operate. 

What is said above applies equally to the contention that the defendant is not 
liable by reason of the failure of the plaintiff to furnish reports from the attending 
physician every thirty days during the continuance of the illness, or as soon thereafter 
as may be reasonably possible under paragraph Q (2) of the general provisions of 
the policy; also to the contention that the final proof was not made within ninety 
days from the termination of the period for which the company was liable. 

([3] The further contention is made that under the policy the maximum benefit 
recoverable cannot, in any event, exceed three consecutive months’ indemnity, because 
it is alleged in the complaint that on or about the 3d day of January, 1922, the plain- 
tiff became afflicted with a disease or ailment of rheumatism, or a disease or ailment 
of a similar nature, as informed by his physicians. The pleading does not definitely 
declare the disease in question to have been rheumatism. There is some testimony 
on the part of the physicians indicating a kinship or connection between the disease of 
torticollis and rheumatism in some of its forms, and that the two generally have in 
common the causal element of infection of some sort. However, we think the argu- 
ment of counsel in this respect is adequately answered by Dr. Pilcher, the consulting 
physician or medical director of the defendant company. He testified that frequently 
a case of torticollis develops where the patient has had no prior rheumatic trouble, 
and that where this was the case he would look upon it as a symptom of infection 
somewhere, or a pressure somewhere, and that, when the infection or pressure is 
relieved, the torticollis should be cured. His testimony is indeed commendably frank 
in its description of the character of this disease, and it does not conflict with the 
testimony of the doctors who, from time to time, were called upon to treat the plain- 
tiff, none of whom, however, regarded his condition as due to rheumatism. On this 
subject Dr. Meyerding testified that when the plaintiff was examined at the Mayo 
Clinic the condition found was spasmodic torticollis, and he stated that he did not 
know the cause of spasmodic torticollis; that there had been theories, but he did not 
believe that the cause had been definitely established. He further stated that the dis- 
ease was a disorder of the neuro-muscular system; that he did not believe it was allied 
with rheumatism. The other medical testimony is to the same general effect. In 
view of this evidence, we think there is no merit in the contention that the benefits are 
limited, as a matter of law, to three months, under paragraph M of the policy, which 
refers to an indemnity for chronic diseases including rheumatism. 

[4] Upon the trial there were objections to the testimony of Whipperman, the 
employer of the plaintiff, wherein, referring to a visit he paid to the plaintiff when he 
first became ill in Januaty, he testified that he had a twitching of the neck to the one 
side and in an upward direction, and that his eyes were “popping out,” and that “he had 
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a strange look on him”; that the greatest change he saw later when the plaintiff came 
back from Rochester was that he was in awful agony; that his head was practically 
square with the shoulder, and that when he would turn his head to its natural position 
(the witness indicated, probably with the use of his arms) it would “jump” right 
back; that while his conversation was such that he could understand what he meant, : 
he could see that there was a change; that he was in no shape to take care of the \ 
business up to the first part of August; and that he was not fit to take care of any : 
business at that time. It is urged that this evidence is inadmissible, in that it embraces i 
observations and conclusions of a layman who is not qualified as an expert to testify : 
to a physical or mental condition. The observations of the witness do not seem to us i 
to transcend the legitimate bounds for a lay witness. This witness had been inti- ; 
mately acquainted with the plaintiff for many years, and his observations of the i 
plaintiff, soon after he became ill, would create a more definite impression of an 
existing abnormal condition than as though he had not been previously acquainted i 
with him. These impressions as they would naturally be carried in his mind would : 
be so intimately associated with his observations that they could scarcely be dis- i 
tinguished in his efforts to convey to the jury the condition as he saw it. For the } 
most part, the testimony consisted, as will be seen, of a description of the appearance ; 
of the plaintiff. In so far as a conclusion was expressed as to whether the plaintiff 
was able to work or take care of business, we think the statement is not prejudicial, in i 
view of the general agreement of the doctors that the condition of the plaintiff was 
such that he should have been occupied during all this period with efforts to effect a i 
cure of his ailment, lest it become chronic or incurable. ; 
(5, 6] Appellant assigns errors in the submission of the questions for a special 
verdict and in the instructions of the court. Among other contentions, it is claimed ; 
that the court erred in submitting the eighteenth quesion as follows: “Is the plaintiff { 
entitled to recover damages from the defendant?” and the nineteenth question as i 
follows: “If your answer is ‘Yes’ to the foregoing question, what is the amount of 
damages which you deem the plaintiff entitled to recover from the defendant?” It is 
said that the answers to these questions amount, substantially, to a general verdict, 
and that where a case is submitted, to a jury for a general verdict they should be fully 
instructed upon the law applicable to the case, instead of being instructed merely in 
such a manner as to facilitate the proper answering of the questions submitted. The 
questions are clearly open to the criticism made. The special verdict should, of course, 
be limited to questions of fact, so that from the answers it will be possible for the 
court to apply the law and enter a judgment that will reflect the application of the 
law to the facts of the particular case. In the instant case, however, the special 
verdict is complete without the eighteenth or nineteenth questions, and the answers i 
to these are such as the court would have been compelled to make under the law, ; 
upon the findings of fact by the jury in response to the seventeen questions. What- { 
ever the effect might have been, had the jury answered the eighteenth and ninetenth i 
questions differently, we are clear that, where the verdict is complete without answers i 
to the improper questions, and where no repugnancy exists—the answers being con- } 
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sistent with the remaining findings of fact—they may properly be rejected as surplus- 
age. This leaves the special verdict standing, and, it having been reached upon 
appropriate instructions, it should not be disturbed. ; 

[2] The appellant complains, however, that the court erred in instructing the j 
jury upon the seventh question, which called for an answer as to the number of i 
consecutive days the plaintiff was necessarily, continuously, and actually, confined i 
within the house. The court said: i 

“In arriving at your answer to that question, the court advises you that you must { 
give a fairly liberal construction to the phrase ‘consecutive and continuous.’ The 4 
court charges you that, merely because a man is able to walk from his house to the i 
doctor’s office for treatment, or the mere fact that he may be able to take the railroad | 
train to go to the hospital for treatment, does not in itself necessarily break the con- 
tinuity of the confinement to the house or the consecutiveness of the number of days 
he may have been confined to the house, but that is a circumstance which you may 
take into consideration in arriving at an answer to that question.” 

In our judgment, this is a common sense construction of the contract, and there ; 
was no error in stating it to the jury for their guidance. Under the evidence in this ' 
case, the instruction was appropriate. The evidence shows that the plaintiff was con- 
fined to the hospital in Minneapolis on one occasion for several weeks, and that he was 
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confined to his bed at his mother’s house for two weeks; that when he was away for 
treatment or being treated at home he did not go about seeking recreation, but rather 
that he was at all times under close restraint and confinement, and that this was 
necessary to facilitate the treatment which, it was hoped, would restore him to health. 

It is impossible to consider the specifications of error seriatim. We have care- 
fully examined the transcript and the exhibits, and have noted all of the assignments 
argued in the brief of the appellant. In the foregoing opinion, we have discussed 
those that seem to have the greatest merit. On the whole record we are satisfied that 
a fair trial has been had, and that no prejudicial error has been committed. 

It re that the judgment and order appealed from must be affirmed. It is so 
ordered. 

Christianson, C. J., and Burke, Johnson, and Nuessle, JJ., concur. 


AMERICAN NAT. INS. CO. v. BURNS. (No. 8655.) 
(Court of Civil Appeals of Texas. Galveston. April 3, 1925. Rehearing Denied 
April 23, 1925.) 
273 Southwestern Reporter 339. 
1. INSURANCE—FINDING THAT DISABILITY RESULTED FROM SEC- 

OND ACCIDENT, SUSTAINED UNDER EVIDENCE. 

In suit on accident policy, where plaintiff sprained his knee and returned to work 
two weeks before fall claimed to have caused injuries to hip, evidence held to sus- 
tain finding that disability resulted solely from injury to hip, caused by fall. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


2. INSURANCE—CLAUSE, REQUIRING WRITTEN REPORT EVERY 30 
DAYS AS CONDITION PRECEDENT, NOT UNREASONABLE OR 
AGAINST PUBLIC POLICY. 

Clause in accident policy, requiring written report by insured’s doctor every 30 
days, as condition precedent to recovery, held not unreasonable or against public 
policy ; being protection to company against fraud and imposition. 


(For other cases, see Insurance, Dec. Dig. § 547.) 


3. INSURANCE—CLAUSE, REQUIRING WRITTEN REPORT OF PHY- 

SICIAN EVERY 30 DAYS, NOT INVALID UNDER STATUTE. 

Clause in accident policy, requiring written report of insured’s physician every 
30 days as condition precedent to recovery, held not prohibited by Vernon’s Sayles’ 
Ann. Civ. St. 1914, art. 5714, prohibiting stipulations requiring notice to be given 
of claim for damages in a less period than 90 days. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 


Appeal from District Court, Harris County; Chas. E. Ashe, Judge. 

Suit by J. J. Burns against the American National Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reformed and affirmed. 

Woods, King & John, of Houston, for appellant. 

W. P. Hamblen, R. L. Fowler, and R. C. Conn, Jr., all of Houston, for appellee. 

Pieasants, C. J. This is a suit by appellee to recover upon an accident insurance 
policy issued to him by appellant. Plaintiff’s petition alleges, in substance ,that by 
the terms of the policy appellant agreed and contracted to pay him the sum of $100 a 
month for total disability suffered by him, not exceeding 36 months, ‘resulting from 
bodily injury sustained through external, violent, and accidental means”; that on or 
about February 1, 1923, he sustained bodily injuries by slipping and falling while 
handling a gas stove, which totally and permanently disabled him from performing 
work of any kind. The petition asks for the recovery of $3,600, the full amount of 
the policy. 

Appellant answered by general demurrer, special exception, and general denial, 
and further pleaded as follows: 

“Subject to the action of the court upon the foregoing general and special ex- 
ceptions, without waiving the same and still insisting upon the same, this defendant, 
specially answering herein, says: That plaintiff is not entitled to recover herein as 
sued for, except as hereinafter shown, for that the contract policy declared upon in 
plaintiff’s petition contained, among other provisions, the following express provisions : 
“(1) If the insured is disabled by injury or illness for more than 30 days, he or his 
representative shall, as a condition precedent to recovery hereunder, furnish the com- 
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pany, every 30 days, with a report in writing from his attending physician or surgeon, 
fully stating the condition of the insured and the probable duration of his disability.’ 
That by the terms of said provisions, which defendant alleges to be reasonable, and 
a compliance therewith necessary to fix liability against this defendant, the plaintiff 
contracted, bound, and obligated himself to comply with the terms of said provisions 
and to give notices to this defendant, as is required therein, as a condition precedent 
to fixing liability against this defendant, and with the terms of which provisions this 
defendant says plaintiff has failed to comply, except to furnish one report to this 
defendant of such accident, as is required by said provisions, which was done on the 
15th day of February, A. D. 1923, and thereafter neither the insured nor his repre- 
sentative complied with the terms of said provisions, but have wholly breached the 
same, and because of which plaintiff cannot recover, except for the period of 45 days, 
aggregating the sum of $150, and for the return of the unearned premiums paid on 
said policy amounting to $44.18, all aggregating the sum of $194.18, which said sum, 
long before the filing of this suit, this defendant tendered to the plaintiff in full dis- 
charge of its liability. 

“And further specially answering, this defendant says that the policy sued upon 
contained specific provisions annexed and quoted; that thereafter, on the 15th day of 
February, A. D. 1923, plaintiff furnished to defendant report of his inujry and of its 
probabie duration, as certified to by his attending physician, in which it was certified 
that this plaintiff had badly sprained muscles, but expected to perform some of his 
duties in about 60 days; that thereafter, about the 23d of February, A. D. 1923, this 
defendant mailed to plaintiff proper blanks for final proof as to this accident, which 
plaintiff failed and refused to fill out and furnish to the defendant, as is required by 
the terms of this policy; and that said final proof was not furnished, and neither 
was report of said injury furnished, as required by said policy, every 30 days, and 
no further report was given to this defendant until about the 22d day of September, 
A. D. 1923, when defendant received from plaintiff’s attorneys the filled-in blank 
theretofore furnished by dtfendant on the 23d day of February, A. D. 1923, and 
which defendant says was not in compliance with said policy provisions; and that by 
the failure to so furnish the reports said policy became breached on the part of the 
plaintiff, and this defendant’s liability fixed at the sum of $100 per month for 1% 
months, amounting to $150, and for the return of the unearned premiums, to wit, 
$44.18, aggregating the sum of $194.18, which this defendant, long before the filing 
of this suit, tendered to the plaintiff, and which said sum it here now tenders into 
the registry of the court as a full, complete, and final discharge in payment of its 
liability, under the terms of its said policy.” 

This pleading was sworn to by appellant’s attorney. 

By trial amendment, appellee pleaded a waiver by appellant of the provisions of 

the policy pleaded by appellant— 
“in this, that it, in response to a letter from plaintiff’s attorneys, stated that it was 
in order for plaintiff to send the proof sent plaintiff on February 23, 1923, which 
plaintiff did on September 20, 1923, send to defendant, and said proof or notice was 
retained and accepted by defendant, and no objection made thereto.” 

The trial in the court below with a jury resulted in a verdict and judgment in 
favor of the appellee for the sum of $1,370, with interest and costs of suit. 

{1] The evidence bearing upon the questions presented by this appeal sustains 
the following fact conclusions: Plaintiff was injured as alleged in his petition on 
February 1, 1923. The circumstances, character, and extent of the injury are thus 
detailed by plaintiff in his testimony: 

“I was carrying a gas stove up the steps, and we had it on an incline, and I was 
in the rear, with the end against my shoulder, and when near the top I wanted to 
raise my end up with the man in front, and just as I did something gave way in my 
hip and threw me up against the stove. I was not able to get up, and I laid there, 
and they picked me up and put me in the car and carried me home. The helper 
carried me home, and I called a physician, Dr. J. W. Thorn. That was February 1, 
1923. I am still having trouble with that hip that gave way. This hip pains in here. 
It is awful painful; can’t stoop, and can't walk any distance. Always in pain; when 
I walked any great distance I can feel the pain. It seems like it goes into a pocket, 
and I can’t bend, stoop, or do anything of any kind. I never had any trouble with 
the hip before this injury, and never had any other trouble, or any sfckness that 
I know of. I was sick one time in the year 1922—sick three days with the dengue 


pt i CASO PNAS OTE N LIE AT LTT 





852 The Insurance Law Journal, Vol. 65 [Nov., 1925 


fever. I have always been a man who worked every day, and my work has always 
been laboring work. I have never had any training for clerical or office work. I have 
never been able to do any character of work since I have been injured. I can come 
downtown and walk around and go right back home, but I suffer pain when I do, and I 
don’t do it-unless I just have to.” 

On the 22d day of December, 1923, plaintiff, in attempting to remove a stove 
from a rack in the store in which he was employed, fell and sprained or twisted his 
left knee. This injury disabled him for 27 days, for which time appellant paid him 
the indemnity or compensation claimed under his policy. He had been back at his 
work after his first injury about 14 days when he received the injury for which he 
seeks compensation in this suit. Plaintiff was treated for both of these injuries by 
Dr. J. W. Thorn. This physician first testified, in substance, that when he first 
saw plaintiff after his second injury he thought the cause of his trouble was his 
going to work before he recovered from his first injury. He says: 

“He was reported as convalescent—supposed to be—but he was walking with 
a limp the last time I saw him before he went to work, he was lame. If he worked 
for two weeks and then suffered another injury, I would say the second accident was 
simply contributory to the first. I would consider it in this manner—he was not fully 
recovered before he got well. That would be the way I would interpret it. I would 
not attribute the whole disability to either one of the accidents alone. It is impossible 
to say the duration of his disability—it is an indefinite time, absolutely. In my 
opinion as a physician, and from my examinaton of Mr. Burns, I would say that he 
is disabled from doing any character of manual labor. * * * If a man in Mr. Burns’ 
condition had been able to go back to work after that first injury, and worked for 
two weeks handling heavy stoves, and then suffered an injury to his hip, I would 
say that the trouble immediately after the second injury was caused by the second 
injury. 

Dr. Fox, who made an X-ray examination of plaintiff's leg after his second 
injury, testified, in substance, that he discovered no trouble in plaintiff’s knee, but 
found an inflammatory condition in and around the hip joint. He testified: 

“T made a picture of the knee at the time I made the picture of the hip, but I 
don’t think he mentioned to me at that time that a 200-pound stove had fallen on 
the knee; I think the first time I heard about that was right here. If on the 22d of 
December, before this happened, he was pulling down a big stove that weighed 200 
pounds, and it fell down on his left side, and caught his knee, and injured him, and laid 
him up for a month, I could not say what effect that might have on the periosteum 
of the hip. If I had been treating him I would know. Leaving out his history of the 
case, I would say it might have injured it at that time, and the inflammation would 
result just the same as it has. If he had been laid up with that knee and then went 
back to work and worked two weeks, lifting those stoves, if that hip injury had 
been injured at the time the knee was injured, it would have hurt him. If there was 
inflammation there it would have caused him pain.” 

We think the evidence is sufficient to sustain the finding of the jury that plaintiff’s 
disability resulted solely from the injury received by him on February 1, 1923, and 
that such finding is not so against the overwhelming weight and preponderance of 
the evidence as to be clearly wrong. It follows from this conclusion that appellant’s 
assignment and proposition presenting this question cannot be sustained. 

(2, 3] Under appropriate assignments and propositions, appellant further com- 
plains of the judgment on the ground that, upon the undisputed evidence, plaintiff 
was not entitled, under the express provisions of his contract of insurance, to recover 
more than the compensation due him for the first 45 days of his disability, and the 
amount of the unearned premium paid by him for the policy, which sums amounting 
to $194.18 were tendered plaintiff by appellant before this suit was filed, and were 
again tendered in court on the trial of the case. 

The contract of insurance contains the following provision: 

“If the insured is disabled by injury or illness for more than 30 days, he or his 
representative shall, as a condition precedent to recovery hereunder, furnish the 
company, every 30 days, with a report in writing from his attending physician or 
curenen, fully stating the condition of the insured and the probable duration of his 

isability.” 

The evidence shows that, in compliance with the terms of his policy, plaintiff on 
February 15, 1923, informed appellant of his injury. This notice of claim was 
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accompanied by a preliminary report from Dr. Thorn, plaintiff’s physician, stating 
that he had examined plaintiff and found him suffering from an injury to his left 
knee and the flexor muscles of his left leg, which were badly sprained, that this injury 
totally disabled plaintiff from performing the duties of his occupation, and that, in 
the physician’s opinion, the injury would last about 60 days. In response to this 
notice of claim for compensation, appellant wrote plaintiff on February 23, 1923, 
inclosing in his letter a blank form for final proof of loss. The insurance 7 
required appellant to furnish a claimant with form for proof of loss within 15 days 
after receipt of notice of claim, and provides further: 

“If such forms are not so furnished within 15 days after the receipt of such 
notice, the claimant shall be deemed to have complied with the requirements of this 
policy as to proof of loss upon submitting within the time fixed in the policy for filing 
proofs of loss, written proof covering the occurrence, character and extent of the 
loss for which claim is made.” 

No further report was made by plaintiff as to his condition until the 22d day of 
September, 1923, when he sent appellant the filled-in blank for proof of loss which had 
been sent him on February 23d. In this proof of loss plaintiff claims compensation 
for total disability extending from the time of his injury to September 22, 1923, and 
states that such disability will continue indefinitely. On receipt of this claim, appellant 
wrote plaintiff’s attorney as follows: 

“Dear Sir: This will acknowledge your letter inclosing report requested in our 
letter of the 7th inst., in connection with the matter written above. First report 
received in: evidence of this claim is dated February 15, 1923, and shows that the 
insured was injured on January 31, 1923, having regular attendance from physician 
until February 15th. From that date and until September 22d, the company was not 
furnished either by the insured or his representative a written statement from the 
attending physician, fully stating the condition of the insured. Such report should 
have been furnished the company at the expiration of each 30 days’ disability under 
the terms and conditions of the policy contract. It is evident the company had no 
liability on the expiration of 30 days from date of last report (February 15, 1923), 
and we therefore inclose herewith draft in amount of $194.18, covering 45 days total 
indemnity, and in addition thereto unearned premiums amounting to $44.18, in full 
settlement of this claim.” 

There is no contradiction in the evidence as to the facts bearing upon this question, 
and, under the plain and unambiguous terms of his contract, plaintiff was not entitled 
to reeive any ompensation for disability extending more than 30 days after the notice 
of claim and report of his condition sent appellant on February 15th. 

There is, we think, nothing unreasonable in this provision of the policy requiring 
an insured, who claims compensation for disability caused by injury or sickness 
which lasts longer than 30 days, to keep the company informed of his condition by 
furnishing it with his physician’s report every 30 days. Such requirement is mani- 
festly made for the protection of the company against fraud and ‘imposition, and 
when we consider how numerous and widely distributed the beneficiaries in such poli- 
cies may be, efficient protection of the company could not be otherwise secured except 
at such additional costs to the insurance companies as would necessarily increase the 
costs of such insurance. Such a provision in a policy of this kind cannot be held 
to be against public policy. Being neither unreasonable nor against public policy, 
the provision must be upheld, unless prohibited by our statute. Article 5714, Vernon’s 
Sayles’ Statutes. This statute provides that: 

“No stipulation in any contract requiring notice to be given of any claim for 
damages as a condition precedent to the right to sue thereon shall ever be valid, unless 
such stipulation is reasonable; and any such stipulation fixing the time within which 
such notice shall be given at a less period than ninety days shall be void.” 

Appellee very earnestly insists that the provision of the contract requiring reports 
every 30 days of plaintiff’s condition is void under the statute above quoted. In sup- 
port of their contention, appellee’s counsel cite the case of Ins. Co. v. Herndon (Tex. 
Civ. App.) 184 S. W. 283. This case fully sustains appellee, but the court which 
rendered that decision has, in a subsequent opinion in the case of Southern Casualty 
Co. v. Landry (Tex. Civ. App.) 266 S. W. 804, reversed its former holding and 
upheld the validity of contracts of this kind. In the Landry Case, supra, the court 
says: 


“In the case of Insurance Co. v. Scott (Tex. Civ. App.) 218 S. W. 53, grave 
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doubts were expressed as to whether articles 5714 is applicable to a stipulation in an 
insurance contract for ‘immediate’ notice of the happening of an occurrence insured 
against, but that said law applied to the notice to be given of any claim for damages, 
and. that it made no direct reference to the question of requiring notice of the hap- 
pening of the things insured against. The statute invoked ‘is restrictive and in 
derogation of the common-law right to freely contract, and therefore, under well- 
settled rules, to be construed strictly.’ Insurance Co. v. Scott, supra. This holding, 
we take it, was approved by the Supreme Court when it denied an application for 
writ of error in said case. Furthermore, in the case of Texas Glass & Paint Co. v. 
Fidelity & Deposit Co. 244 S. W. 113, this exact point was again under consideration 
by the Commission of Appeals, and the holding in Insurance Co. v. Scott, supra, was 
followed.” 

While the court in the Scott Case (Tex. Civ. App.) 218 S. W. 53 expressed the 
opinion that the statute does not apply to contracts of this kind, the decision of the 
case was not based on that opinion, and the refusal of a wri of error by the Supreme 
Court cannot be regarded as an express approval by that court of the opinion in 
question. However, in the case of Texas Glass & Paint Co. v. Fidelity & Deposit 
Co., 244 S. W. 113, the Commission of Appeals seems to approve the opinion in the 
Scott Case that the statute is not applicable to contracts of this kind, and assumes 
that the refusal of a writ of error in that case carries with it the approval of the 
opinion by he Supreme Court. We agree with the opinion expressed in the Scott 
Case that the statute does not apply here. 

The requirement that, in case of continued disability, for which appellant had 
contracted to pay appellee a stipulated monthly amount, appellant would not be liable 
for such payments, unless appellee kept it informed monthiy of his condition, 
cannot be regarded as a “stipulation requiring notice to be given of a claim for 
damages,” as that term is used in the statute above quoted. 

It follows from these conclusions that appellant’s contention that the judgment 
against it should be reduced as above indicated must be sustained. 

We deem it proper to say that there is nothing in this record to show any fraud 
or attempted fraud on the part of appellee. He has simply failed to do that which he 
agreed to do in order to fix appellant’s liability, and the courts cannot relieve him 
of a contract which he deliberately and willingly made, and which, as we have before 
said, is not in our opinion unreasonable or against public policy. 

The following quotation from the opinion of the Supreme Court of the United 
States, in the case of Ins. Co. v. Coos County, 151 U. S. 52, 14 S. Ct. 379, 38 L. Ed. 
231, is especially applicable to this case: 

“For a comparatively small consideration, the insurer undertakes to guarantee the 
insured against loss or damage, upon the terms and conditions agreed upon, and upon 
no other, and when called upon to pay, in case of loss, the insurer, therefore, may 
justly insist upon the fulfillment of these terms. If the insured cannot bring him- 
self within the conditions of the policy, he is not entitled to recover for the loss. 
* * * It is immaterial to consider the reasons for the conditions or provisions on 
which the contract is made to terminate, or any other provision of the policy which 
has been accepted and agreed upon. It is enough that the parties have made certain 
terms, conditions on which their contract shall continue or terminate. The courts 
may not make a contract for the parties.” 

[4] There is no merit in appellant’s contention that the judgment should be 
ere because of the refusal of the court to submit the following special issue to 
the jury: 

“Does plaintiff's disability result in part from the injury received by him on 
December 22, 1922, or from any other cause other than the injury he received, if any, 
on February 1, 1923.” 

The jury were asked by the court to say whether or not the injury received by 
appellee on February Ist was the sole cause of his disability. The issue as submitted 
necessarily included the issue of whether there was other cause or causes for the dis- 
ability, and there was nothing in the pleading or proof which required the court to 
submit the issue in the form requested by appellant. 

For the reasons stated, the judgment of the trial court should be reformed, as 


above indicated, and, as so reformed, should be affirmed, and it his been so ordered. 
Reformed and affirmed. 
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AUTO 
PENNSYLVANIA FIRE INS. CO. v. JOHNSON. (No. 2324.) 
(Supreme Court of Arizona. June 27, 1925.) 
7 Pacific Reporter 634. 
1. INSURANCE—POLICY, ISSUED JOINTLY TO VENDOR AND VENDEE 
ON AUTOMOBILE, NOT TERMINATED BY VENDOR’S FORECLOSURE 

TO SECURE PURCHASE PRICE. 

Insurance policy on automobile, issued jointly to vendor and vendee under condi- 
tional sales agreement, held not terminated by vendor foreclosing real estate mortgage 
to secure purchase price. 

(For other cases, see Insurance, Dec. Dig. § 177.) 


2. INSURANCE—POLICY NOT VOID AS EXTENDED BY RIDER, 

THOUGH PREVIOUS CONDITIONS VIOLATED. 

Where insurance policy on automobile was issued jointly to vendor and vendee, 
but contained rider limiting liability in Mexico to 15 days, and second rider insured 
vendor against fraudulent concealment or disposal by vendee, held, that vendee’s re- 
tention of car in Mexico beyond time stated did not void the policy, nor preclude 
vendor’s recovery on policy for vendee’s conversion of car. 

(For other cases, see Insurance, Dec. Dig. § 327.) 


3. INSURANCE—RIDER IN POLICY CREATED NEW AND DIFFERENT 

CONTRACT FROM ORIGINAL POLICY. 

Where insurance policy on automobile was issued jointly to vendor and vendee, 
a rider, insuring vendor only for additional premium, created a new and different con- 
tract from original policy, except where conditions of latter were in. harmony with 
the new contract. 

(For other cases, see Insurance, Dec. Dig. § 150.) 


4. INSURANCE—STATUTORY PENALTY AND FEES APPLY ONLY TO 

FIRE LOSS IN FIRE AND MARINE INSURANCE 

Penalty and attorney’s fees provided under Civ. Code 1913, par. 3441, refer to 
failure to pay fire loss under regular fire policy required by paragraph 3440, and not 
to a loss incurred by insurance not ordinarily known as fire and marine. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Superior Court, Santa Cruz County; A. M. Sames, Judge. 

Action by J. F. Johnson against the Pennsylvania Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Modified and affirmed. 

C. M. Gandy and Gene S. Cunningham, both of Phoenix, and W. W. Hindman, of 
Los Angeles, Cal., for appellant. 

Duffy & Robins and Fred Noon, all of Nogales, for appellee. 

Lockwoop, J. In August, 1920, J. F. Johnson, hereinafter called plaintiff, sold one 
Thomas Aguirre an automobile for $2,290, under a conditional sales contract. By 
January, 1921, there was still owing on the car $1,332, and as payments were consid- 
erably in arrears plaintiff repossessed the auto. Thereafter an adjustment of the 
account between plaintiff and Aguirre was had, the former loaning the latter some 
$231, to pay off a mortgage on real estate, and this sum, the amount still due on the 
car, with interest, and an open account owed to plaintiff by Aguirre, all amounting to 
$2,028.38, were evidenced by new notes secured by the original contract of sale, and 
also by a mortgage on real estate, which were executed by Aguirre and given to 
plaintiff, and the car returned to the former. By March 2, 1921, Aguirre had paid 
$100 on the notes, and the Pennsylvania Fire Insurance Company, a corporation, here- 
inafter called defendant, made and delivered to plaintiff and Aguirre a policy of 
insurance. The original policy insured both Aguirre and plaintiff against fire and 
theft, robbery, or pilferage, but expressly excepted a wrongful conversion or secretion 
by a vendee in possession under a conditional sales agreement. This original policy 
covered only loss occurring within the United States and Canada. There were at- 
tached thereto, however, two riders, the first of which contained the following clause: 

“In consideration of additional premium of $14 this policy is hereby extended and 
made to cover while within the territory of Lower California and the states of Sonora 
and Sinaloa for a period not exceeding fifteen (15) days at any one time.” 

The third rider reads in part as follows: 

“It is understood that the automobile described in this policy has been delivered by 





856 The Insurance Law Journal, Vol. 65 [Nov., 1925 


the said J. F. Johnson, vendor, to Thomas Aguirre, vendee, under a conditional sale 
contract, under which the unpaid balance is $1,928.38, a copy of which shall be fur- 
nished to the company by the said vendor on demand. 

“In consideration of five and no/100 dollars ($5.00) additional premium, this com- 
pany subject to all the terms and conditions stated herein and subject to all the terms 
and conditions of said policy (in so far as same do not conflict with the specific under- 
taking and conditions of this indorsemént), also insures the said vendor against all 
direct loss or damage which he may sustain caused by the fraudulent concealment or 
disposal of said automobile by the vendee. * * * ” 

Later in the year Aguirre took the auto into Mexico and refused to return it to 
plaintiff. The latter made every reasonable effort to get it back but was unable to do 
so. In February, 1922, plaintiff brought suit on the notes and to foreclose the real 
estate mortgage given to secure them. He obtained judgment and after the property 
was sold thereunder there was a balance due on the judgment of $1,18284. There- 
after plaintiff brought this action on the policy for the $1,182.84, for $210 statutory 
penalty, and attorney’s fees of $400, his complaint setting up the necessary allegations. 
Defendant answered with a general denial, except as to the issuance of the policy, 
and interposed three special defenses: First, that the amount of the notes last given 
by Aguirre represented other things besides the purchase price of the auto; second, 
that by reason of the additional security the loss alleged had not been sustained; third, 
that plaintiff had failed to procure a warrant of arrest for Aguirre, as he was required 
to do by the policy, and that he had failed to take possession of the property in 
Mexico. The case was tried before the court without a jury, and findings of fact 
duly made and filed. On these findings the court rendered judgment for the $1,182.84, 
for $117.43 statutory damages, $200 attorney’s fees and costs. After a motion for 
new trial was made and overruled, defendant appealed. 

[1] We will discuss the assignments of error in the order in which they have 
been argued by defendant. The first is that the transaction of January, 1921, was an 
absolute sale and, as the clause sued on only applied while the conditional sales con- 
tract was in force, the policy was void. But the trial court found on sufficient evi- 
dence that the conditional sale agreement was still in force, which disposes of that 
issue. Nor is there merit in the contention that the policy was terminated by the suit 
to foreclose the real estate mortgage. The breach of the policy, if any, had occurred 
long before such suit, and the rights of plaintiff thereunder had vested. 

[2, 3] It is further claimed that it appears the car was taken to Mexico by Aguirre 
and kept there more than 15 days, which defendant insists voids the policy. It will 
be noted the body of the policy, which states the insurance runs “while within the limit 
of the United States,” expressly excludes any liability for embezzlement, conversion, 
or secretion by a vendee under a conditional sales agreement, and both plaintiff and 
Aguirre were insured thereby. In consideration of an additional premium the policy 
was extended to cover the risks stated therein while in the state of Sonora for a 
period of 15 days, the protection still being to plaintiff and Aguirre as their interests 
might appear. But when in consideration of a third premium a third rider was 
added, setting up the delivery of the auto by plaintiff to Aguirre under the conditional 
sales contract, the loss was payable to plaintiff only, and he was insured specifically 
against the acts of Aguirre. The very purpose of the rider was to cover Aguirre’s 
doing things like that which he actually did, that is, fraudulently disposing of and 
concealing the auto, so that plaintiff could not recover it. To hold that his taking 
the car into Mexico rendered the policy nugatory would defeat the very purpose for 
which plaintiff paid his premium and we should not, and indeed by its terms are not 
required to, read into the rider that provision of the original contract which is con- 
trary to the purposes of the former. The rider in effect created a new and different 
contract of insurance from that of the original policy, except as the latter’s conditions 
were in harmony with the new contract, and we think a holding that the keeping of 
the car in Mexico over 15 days by Aguirre would destroy the rights of plaintiff, 
would be in direct “conflict with the specific undertaking” covered by the rider, and 
that so far as the situation shown in this case is concerned, the 15-day limitation did 
not apply to a loss suffered by plaintiff under this rider, whatever would have been 
the result had the action been for recovery for a fire or theft loss under the body of 
the policy. The court found that plaintiff made proof of the loss as required by the 
policy, and we think the evidence fairly supports the finding. 

(4) The above rulings dispose of defendant’s contentions so far as the general 
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judgment is concerned. There remains, however, the question of the allowance of the 
penalty and attorney’s fees. The provisions covering this are found in paragraph 
3441, R. S. A. 1913 (Civ. Code). That the statute is constitutional cannot now be 
denied. Germania Fire Ins. Co. v. Bally, 19 Ariz. 580, 173 P. 1052, 1 A. L. R. 488; 
Springfield Fire & Marine Ins. Co. v. Goodgame, 20 Ariz. 425, 181 P. 190. 

It is contended, however, that the penalty applies only to a strictly fire loss and 
not to one of this nature, and that it would be manifestly unfair, and indeed unconsti- 
tutional, if we construed the statute to mean that an insurance company doing both 
fire and vehicle insurance was compelled to pay a penalty for a loss on the latter 
character of business, while a company confining its business solely to policies of that 
kind would pay nothing. It is very evident on reading paragraph 3441, supra, that it 
deals with the question of fire insurance solely. The paragraph, which is rather 
lengthy, need not be quoted in full, but the clause on which recovery is based is the 
last sentence therein, and reads as follows: 

“In all cases where a loss occurs and the fire insurance company liable therefor 
shall fail to pay the same within the time specified in the policy, after demand made 
therefor, such company shall be liable to pay the holder of such policy, in addition 
to the amount of the loss, 15 per cent. damages on the amount of such loss, together 
with all reasonable attorney’s fees for the prosecution and collection of such loss.” 

A careful perusal of the Insurance Code of Arizona found in title 24, R. S. A, 
1913 (Civ. Code), will show that all the regulations, and they are many, set forth 
therein, are based rather on the character of the business done than the name used 
by the particular company. 

We are of the opinion that the “loss” referred to in paragraph 3441, supra, refers 
to a fire loss under the regular fire insurance policy required by paragraph 3440, 
R. S. A. 1913 (Civ. Code) and not to a loss incurred by insurance not ordinarily 
known as fire and marine. The loss in question obviously was not one of that class, 
and the penalty and attorney’s fee was improperly allowed. Just why the Legislature 
should limit this recovery to the particular class of business which it did, we cannot 
say, but any change in the law must be made by it and not by us. 

he judgment cannot stand as rendered, but we see no necessity for a new trial. 
It is modified by striking therefrom the penalty and attorney’s fee allowed therein, 
and as modified is affirmed. Defendant will recover its costs herein. 

McAlister, C. J., and Ross, J., concur. 


TRANSYLVANIA CASUALTY INS. CO. ter av. v. WILLIAMS. 
(Court of Appeals of Kentucky. June 16, 1925.) 
273 Southwestern Reporter 536. 

1. INSURANCE—POLICY LIMITING LIABILITY TO ACTUAL LOSS FROM 
CLAIMS FOR DAMAGES CONSTRUED ACCORDING TO TERMS. 
Policy indemnifying against loss resulting from claims for damages for bodily 

injuries, not against mere liability for loss must be construed according to its terms, 

without enlargement or restriction; subject-matter being one as to which parties had 
right to so contract. 
(For other cases, see Insurance, Dec. Dig. § 514.) 


2. INSURANCE—PARTY RECOVERING JUDGMENT AGAINST INSURED, 
WHO NEVER PAID IT, HELD NOT ENTITLED TO RECOVER 
AMOUNT FROM INSURER. 

Under policy indemnifying ‘ ‘against loss arising or resulting from claims for dam- 
ages on account of bodily injuries,” one recovering judgment against insured, who was 
insolvent and never paid any of judgment, could not recover amount thereof from 
insurer, in absence of statute so providing, policy indemnifying against actual loss 
sustained by insured only, not against liability for loss. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal from Circuit Court, Franklin County. 

Action by Gypsy Williams, by her next friend, Everett Williams, against the 
Transylvania Casualty Insurance Company and another. Judgment for plaintiff, and 
defendants appeal. Reversed. 

Polk South, Jr., of Frankfort, and Jas. P. Haswell, of Louisville, for appellants. 

Se ae Edelen and Guy H. Briggs, both of Frankfort, for appellee. 

Sampson, J. Appellee, Gypsy Williams, a girl less ‘than 21 years of age, suing 
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by her next friend, recovered a judgment in the Franklin circuit court against ‘appel- 
lant Joshlin for an accidental injury suffered by her through the negligent operation 
of an automobile by Joshlin, who was carrying indemnity insurance with appellant 
Transylvania Casualty Insurance Company, and, when execution issued pursuant to 
that judgment was returned “no property found,” instituted this equitable action in the 
Franklin circuit court against appellants Joshlin and the Transylvania Insurance 
Company, praying to be substituted to the rights of Joshlin as against the Transyl- 
vania Casualty Insurance Company to the extent of the judgment for $1,800, recov- 
ered by her against Joshlin in the personal injury suit, on the ground that Joshlin is 
insolvent, and the casualty insurance carried by him was for the use and benefit of 
persons suffering damages through his negligence, including appellee. The Transyl- 
vania Casualty Insurance Company issued to Joshlin, before the accidental injury to 
appellee, Williams, its policy of casualty insurance by which it agreed to indemnify 
him, the said Joshlin, against loss arising or resulting from claims upon him for dam- 
ages on account of bodily injuries accidentally suffered, or alleged to have been 
suffered, by any person or persons not in the employ of Joshlin. 

To the petition was attached a copy of the policy of casualty insurance issued by 
the Transylvania Casualty Insurance Company to appellant Joshlin, with the name 
and date and amount omitted. A general demurrer was interposed to the petition and 
overruled by the court. When the defendants Joshlin and the Transylvania Casualty 
Insurance Company declined to plead further, judgment was entered substituting 
appellee, Gypsy Williams, by, etc., to the rights of Joshlin against the Transylvania 
Casualty Company and adjudging she recover of the insurance company the amount 
of the judgment in her favor against Joshlin for $1,800, with interest from its date, 
April 30, 1923, and the cost of the original action, $62.70, and also her cost incurred 
in the present action. From this judgment, both Joshlin and the Transylvania Cas- 
ualty Insurance Company appeal. 

Appellants earnestly insist that the general demurrer to the petition should have 
been sustained. In support of this assertion appellants say that the petition does not 
allege there was any consideration flowing between appellee, Williams, by, etc., and 
the Transylvania Casualty Insurance Company for the execution and delivery of the 
policy; and, further, that it is not averred in the petition that the policy of insurance 
alleged to have been issued to Joshlin was in force and effect at the time appellee, 
Gypsy Williams, was injured; that it is not alleged that Joshlin was indemnified in 
any certain amount, or that the amount for which he is alleged to be indemnified 
is in excess of the judgment obtained. For these reasons it is said in brief of appellant 
that appellee, Williams, cannot maintain a suit of this nature in Kentucky or in any 
other state of the Union except where there is a special statute permitting it to be 
done. In support of this last statement appellants cite the case of Fidelity & Cas- 
ualty Co. v. Martin, 163 Ky. 12, 173 S. W. 307, L. R. A. 1917F, 924, as conclusive 
of the question. 

For appellee, Gypsy Williams, it is said that there is a distinction between the 
terms of the contract in the Martin Case, supra, and the case at bar, for which reason 
the rule announced in that case has no application to the present case; that an indem- 
nity company which contracts for the right to control any litigation for accidents, 
for which it is responsible, and acquires the exclusive right to control such litigation, 
is bound by the judgment; that the expression “loss actually sustained,’ as employed 
in the policy, is fulfilled and satisfied when a good-faith judgment is obtained in a 
court of competent jurisdiction against the insured, upon a cause for which the 
insurer is liable. 

The opinion in the case of Fidelity Casualty Co. v. Martin, to which we have 
referred, seems to have application to the facts of this case and to cover practically 
every phase of it. There is, however, some distinction between the language em- 
ployed in the contract of insurance in the Martin Case and the instant case. The 
policy in the Martin Case provided: 

“No action shall be brought against the company under or by reason of this policy 
unless it shall be brought by the assured for a loss, defined hereunder, after final judg- 
ment has been rendered in a suit, described hereunder, and within two years from the 
date of such judgment, to wit, for a loss that the assured has actually sustained by the 
assured’s payment in money—(a) of a final judgment rendered, after a trial in a suit 
against the assured.” 

The policy in this case provides : 
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“In consideration of the premiums and of the statements specified herein, the 
Transylvania Casualty Insurance Company hereby agrees to indemnify the assured 
designated herein: Against loss arising or resulting from claims upon the assured for 
damages on account of bodily injuries, accidentally suffered or alleged to have been 
suffered by any person or persons not in the employ of the assured, while this policy 
is in force, including death resulting at any time therefrom by reason of the owner- 
ship, maintenance, or use (including loading and unloading) of any of the automobiles 
described herein, within the limits of the United States and Canada, subject to the 
following limitations.” 

The limitations follow and fix the highest amount for the death of a single indi- 
vidual at $5,000, and damage to property of others at $1,000. 

[1, 2] It will be observed, from a glance at the foregoing copy of the provisions 
of the present policy, that only Joshlin was insured; that is, he alone was indemnified 
against “loss arising or resulting from claims for damages on account of bodily in- 
juries actually suffered,” etc. Not only that, but he was indemnified only against loss 
and not against liability for loss. In the case of Ford v. A2tna Life Insurance Co., 70 
Wash. 29, 126 P. 69, it is said: 

“The policy indemnifies against loss and not against liability. It seems quite clear 
that the liability in clause D, for loss ‘actually sustained and paid in money by him 
after actual trial of the issue, is not enlarged or changed by the stipulations in the 
preceding clauses, but that a compliance with its terms is made a condition precedent 
to any right of action on the policy. In short, the policy is one of indemnity against 
loss actually sustained and paid in money by the assured, without regard to who 
assumes the defense.” 

Supporting this doctrine are collected a great number of cases from different 
states of the Union, some of which are referred to in case notes in 59 L. R. A. 444; 
30 L. R. A. (N. S.) 1224; 11 L. R. A. (N. S.) 1155. 

The contract must be construed according to its terms. Its terms must not be 
enlarged or restricted. The subject-matter was one about which the parties had the 
right to contract and to limit their liability, and they are not bound otherwise than 
by the terms of the contract. With this in mind, it is evident to us that the insurance 
company did not agree to indemnify appellant Joshlin against liability for loss, but 
only against loss actually sustained on account of bodily injury suffered, etc. The 
petition avers that appellant Joshlin is insolvent, and that an execution issued against 
him on the judgment in favor of appellee, Williams, had been returned “no property 
found,” that no part of the judgment had been paid to appellee by appellant, Joshlin, 
and that no part of it can be realized by her from him. Manifestly from these facts 
Joshlin has not sustained a loss arising or resulting from claims upon him for dam- 
ages on account of bodily injuries accidentally suffered by another through the opera- 
tion of his automobile. He had not paid or lost a cent, as is shown by the averments 
of the petition. No loss had been sustained. Had he paid the judgment against him, 
he would have been entitled to reimbursement by the casualty company, but he has 
not paid the judgment, and has not attempted to require the appellant company to 
satisfy the judgment against him. In fact, he is in no position to ask, if he wanted 
to, that such payment be made until he has satisfied the judgment or has suffered a 
loss arising in the way specified in the policy. In the case of Fidelity & Casualty Co. 
v. Martin, supra, it was contended that the recovery of the judgment by the victim 
of the automobile accident against the owner of the automobile, who carried indemnity 
insurance, ‘was a loss actually sustained by the estate of the assured in the meaning 
of the policy, for which [the casualty company] became liable, without the payment 
of the judgment by the assured.” After quoting the clause of the policy providing 
that the casualty company shall not be liable except after judgment, and then only 
for the loss which the assured “has actually sustained by the assured’s payment in 
prs A a final judgment rendered after a trial in a suit against the assured,” 
we said: 

“The policy is one of indemnity against loss actually sustained and paid in money 
by the assured, without regard to who assumes the defense, or whether it is success- 
fully or unsuccessfully made. In the preceding clauses, A and E, the appellant re- 
served the privilege and assumed the obligation of defending or settling claims for 
damages covered by the policy, and the assured undertook to furnish afl needful 
assistance in making a defense, and agreed that he would not voluntarily assume any 
liability, interfere in any negotiations or legal proceedings that might be conducted 
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by appellant on account of any claim for such damages, nor settle such claim at his 
own cost without written consent of appellant. But there is nothing in any provision 
of clauses A and E which actually or by implication declares that, in the event such 
defense as appellant might make to an action brought against the assured for damages 
should be unsuccessful, it would pay the judgment. The question of payment is 
confined to and provided for in clause K. It would therefore seem to follow that the 
fact that appellant made defense for the assured or his administrator in the action 
for damages brought by appellee did not estop it from denying liability under its 
policy in the present action. The right to defend being given appellant by the policy, 
we must suppose that the burden of making the defense was assumed for the reason 
tohat the award to be made in that action might finally be the measure of appellant’s 
own responsibility. And, indeed, would have been, if the administrator of the assured 
had, as provided by clasue K, paid the judgment recovered against him by appellee. 
But, in view of the provisions of the policy to the contrary, the act of appellant in 
defending the action for damages in behalf of the assured or his administrator was not 
an agreement, and did not constitute an undertaking to pay appellee’s judgment for 
the assured or his administrator.” 

Further discussing the matter with respect to the rights of the injured party to 
maintain an action against the casualty company, we said: 

“The policy in question was not written for the protection of appellee, or even 
remotely for his benefit. Its sole object was to indemnify the assured, Wells, against 
loss sustained and paid.” 

There was no privity between appellee, Williams, and appellant casualty company. 
She had not paid anything to the casualty company, on account of the policy or other- 
wise, and the casualty company had not entered into any contract or obligation with 
her. Upon that subject we said in the Martin Case: 

“Whatever obligation arises out of a contract is due to the person to whom the 
obligation exists or is made; therefore an action for the breach of a contract can, as a 
rule, be brought only by one who is a party to the contract. An exception is allowed 
in the case of the third party, for whose benefit a contract is made. In such case 
he may be allowed to bring an action in his own name, but it must be made to appear 
that when the contract was made some obligation or duty was owing from the promi- 
see in the contract to the party to be benefited, and not merely that the performance 
of the contract might be made to benefit him. If this were not true, one’s respon- 
sibility for not carrying out his agreement with another would have no limit, as the 
ill effects of his failure to do so could be taken advantage of by one claiming to be 
affected, even to a remote degree. Cardwell v. Atwater, 15 R. 570; Triplett v. Helm, 
5 J. J. Mar. 651; Powers v. Eva, 2 Bibb. 317; Mobile Life Ins. Co. v. Brame, 95 U. S. 
754; Carter v. AEtna Life Ins. Co., 91 Pac. (Kan.) 178. Manifestly the doctrine of 
privity can have no place in the consideration of this case, as it is excluded by the 
terms of the policy, which make it a contract exclusively for the benefit of the assured, 
and confines to him the right of action against the insurance company, which even he 
cannot bring until he sustains a loss by the payment in money of a liability. For 
these reasons the authorities cited by appellee’s counsel as bearing on this aspect of 
the case are inapplicable.” 

Although there is a difference in the phraseology, we are unable to see any sub- 
stantial difference in effect between the terms of the policy contract in the Martin 
Case, supra, and the case at bar. In both the assured was to be indemmified against 
loss and not against liability for loss merely. The company is liable only in case the 
assured sustains a loss by the payment of damages. A judgment against the assured 
for damages on account of an accident against which the policy runs does not satisfy 
that condition of the policy, if up to the time of payment of a judgment appellant 
had suffered no loss. He has been out nothing. When he pays the judgment, he is 
entitled to be reimbursed according to the terms of his policy. 

This rule has been changed by statutes in some states, but the General Assembly 
of Kentucky has not, up to the present time, thought it wise to make the change. In 
the absence of such legislation we must adhere to our announced doctrine and to the 
rule generally adopted by courts in the various states of this Union. 

[3] We are persuaded that the demurrer to the pétition should have been sus- 
tained upon yet another ground. It is averred in the petition, “prior to the institution 
of said action, the defendant William Joshlin had procured from his codefendant, 
Transylvania Casualty Insurance Company * * * a policy, by the terms of which 
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said insurance company agreed to indemnify him, the said Joshlin, against loss arising 
or resulting from claims upon him for damages on account of bodily injuries acci- 
dentally suffered” ; but it is not averred the policy was in force and effect at the time 
of the accidental injury to appellee, Gypsy Williams. Although the policy was taken 
out by Joshlin prior to the happening of the accident, it may have been cancelled, 
surrendered, or annulled, or it may have expired by its terms. If it were not in effect 
at the time of the accident to appellee, Williams, it makes no difference when it was 
issued to Joshlin, and there would be no liability thereon. As the pleading must be 
construed strongest against the pleader, the presumption is that the policy was taken 
out long before the accident and had expired by its terms, or at least that it had be- 
come inoperative as to Joshlin at the time of the accident. 


For the reasons indicated, the judgment is reversed, for proceedings consistent 
herewith. 


SNYDER v. WOLVERINE MUT. MOTOR INS. CO. (No. 15, June Term.) 
(Supreme Court of Michigan. July 16, 1925.) 
204 Northwestern Reporter 706. 

INSURANCE—ONE FAILING TO READ INSURANCE APPLICATION, OR 
POLICY ISSUED PURSUANT THERETO, ESTOPPED FROM ALLEG- 
ING FRAUD AS TO AMOUNT OF LIABILITY INSURED AGAINST. 
Where plaintiff negligently failed to read application for automobile insurance 

policy, insuring him against liability, and accepted and retained policy issued in con- 

formity with application, without examining it, held, that he is estopped from assert- 
ing that he was defrauded as to amount of liability insured against. 
(For other cases, see Insurance, Dee. Dig. § 141[4].) 


Error to Circuit Court, Kalamazoo County; George V. Weimer, Judge. 

Action by J. Allen Snyder against the Wolverine Mutual Motor Insurance Com- 
pany. Judgment for defendant, and plaintiff brings error. Affirmed. 

Argued before McDonald, C. J., and Clark, Bird, Moore, Steere, and Fel- 
lows, 

hbccoet & Sharpe, of Kalamazoo (Jackson, Fitzgerald & Dalm, of Kalamazoo, of 
counsel), for appellant. 

Thomas J. Cavanaugh, of Paw Paw, for appellee. 

McDonaLp, C. J. This action was brought to recover damages for fraud in the 
sale of an automobile insurance policy. 

The plaintiff is a dentist engaged in practice of his profession in Kalamazoo, 
Mich. In 1918, he owned a Buick automobile of the value of $800. Mrs. Minnie 
Bell, an agent of the defendant, solicited him to take out a policy with her company. 
He did so. The facts as to the representations made by the agent are undisputed. 
The agreement was that he was to receive a policy insuring him against loss from fire 
of theft in the sum of $800, and against liability for $5,000. With this understanding, 
he signed an application and received his policy. Neither the application nor the 
policy contemplated such insurance as the agent had agreed to furnish. In both, the 
liability of the defendant company was limited to $800. The plaintiff did not read 
the application before he signed it, and did not read the policy when he received it. 
His excuse for not doing so is that ‘he trusted in the honesty of the agent. He received 
and retained the policy supposing that he was protected to the extent of $5,000. A 
few months later he had a collision with a motorcycle, on account of which a judg- 
ment for damages in the sum of $4,075 was obtained against him. That action was 
defended by the company. The plaintiff was advised not to make any settlement, 
and was promised by the field manager and by the attorney that the company would 
pay the judgment, if one was obtained against him. After judgment, the defendant 
company refused to pay more than $800, informing the plaintiff that such amount was 
the limit of its liability under the policy. Up to this time the plaintiff had not exam- 
ined the policy, but had rested in the belief that the company had given him such a 
policy as the agent had agreed to furnish. He then began this suit for damages, on the 
theory that, following a general scheme to defraud, the defendant had agreed to issue 
to him a policy in which he was protected to the extent of $5,000, and through fraud 
and deceit he was led to accept a policy which did not afford him the protection that 
defendant agreed to furnish. 

We think that the circuit judge correctly disposed of the case. The defendant 
issued and delivered to the plaintiff the kind of policy that his application called for. 





862 The Insurance Law Journal, Vol. 65 [Nov., 1925 


He supposed that the application was for a policy in which he would be protected 
to the extent of $5,000, but he would have known better, if he had read it. He was 
not prevented from doing so by any trick or artifice, and was as competent to trans- 
act the business as was the agent. By reading the application, he could have pre- 
vented the fraud complained of. His failure to do so was inexcusable negligence. 
And when he received the policy it was his duty to examine it to see if it conformed 
to his agreement with the agent. He did not do so, but put it away unread until a 
question arose some months later in regard to the extent of the defendant’s liability. 
Having negligently failed to read the application, and having accepted and retained 
the policy for an unreasonable time without examining it, he is now estopped in this 
action at law from asserting that he was defrauded. 

The law applicable to the facts and circumstances of this case is discussed, and 
authorities cited, in the note to Bostwick v. Mutual Life Insurance Co. of N. Y., 67 
L. R. A. 705. 


The judgment is affirmed, with costs to the defendant. 


GRIFFIN v. GENERAL CASUALTY & SURETY CO. (No. 79.) 
(Supreme Court of Michigan. July 16, 1925.) 
204 Northwestern Reporter 727. 
a aren OF POLICY IS TO BE LIBERALLY CON- 
TRUED. 

In language of automobile insurance policy, chosen by insurer, obscure or ambig- 
uous provisions are to be liberally construed. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—COMPANY INSURING AUTOMOBILE OWNER AND DE- 
FENDING PERSONAL INJURY ACTION AGAINST HIM HELD LIA- 
BLE ON POLICY FOR JUDGMENT TO PAY WHICH INSURED HAD 
GIVEN NOTE, ALTHOUGH NOTE HAD NOT BEEN PAID. 

Under automobile insurance policy protecting against personal injury suits, par- 
taking of nature of both indemnity and liability contract, but requiring insured to 
give notice. of possibly compensable accident and of action, if action was brought 
against him, and requiring company to defend case, whether groundless or not, where 
insurer defended personal injury case against insured, it was liable to insured for 
amount of judgment against insured, who, to avoid body execution, had given note 
for amount thereof, although note had not been paid at time of action by insured 
against insurer. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


Error to Circuit Court, Wayne County; Adolph F. Marschner, Judge. 

Action by Bradley P. Griffin against the General Casualty & Surety Company on 
an automobile insurance policy. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

Argued before McDonald, C. J., and Clark, Bird, Sharpe, Moore, Steere, Fellows, 
and Wiest, JJ. 

Wilkinson, Lowther, Wilkinson & O’Connell, of Detroit, for appellant. 

Julius J. Lechner, of Detroit (William F. Connolly and Francis W. Allen, both 
of Detroit, of counsel), for appellee. 

Steere, J. On April 12, 1920, defendant wrote plaintiff a so-called one-year 
liability insurance policy on his Cadillac Victoria automobile. The premium was 
$46.34, which he paid defendant. 

In May, 1920, while the auto was being driven by plaintiff’s minor son Philip 
Griffin, with his father’s consent, it collided with a taxicab carrying a passenger named 
Charles Smith, who was injured. Criminal proceedings were first instituted against 
Philip in the recorder’s court for reckless driving. Though not required by the terms 
of its policy to do so, defendant’s counsel represented Philip at the trial of that pro- 
ceeding at the request of his father, “as a matter of courtesy” to the policyholder. 

Subsequently the taxicab passenger, Charles Smith, began a tort action in the 
Wayne county circuit court against plaintiff herein and his son, Philip, to recover 
damages for the injuries he suffered in the collision. As stated in defendant’s brief, 
defendant’s counsel, appearing in that case “as attorney for Charles Smith and the 
defendant here, under condition C of its policy, assumed control of the case for 
Bradley P. Griffin and Philip Griffin, his son.” The trial resulted in a judgment in 
Smith’s favor of $2,000 and costs taxed at $54.80. 





Auto] Griffin v. General Casualty & Surety Co. 863 


The insurance company refused to pay the judgment. Griffin testified he was 
practically bankrupt at that time, and to escape a threatened body execution he gave 
a note for the amount of the judgment, costs, and interest, with an assignment of the 
judgment as collateral. The assignment was filed in this case. The note was past due 
and unpaid at the time of this trial, and it was conceded that the judgment “was 
entered and never satisfied.” 

Following the judgment in Smith v. Griffin plaintiff brought this action on his 
policy to recover the amount of liability adjudged against him. Upon the trial a jury 
was called and considerable testimony taken. Both parties moved for a directed ver- 
dict, and after some discussion it was agreed between counsel the issues raised were 
purely questions of law, the jury was dismissed, the case submitted to the court, and 
taken under advisement. An opinion was later filed denying defendant’s motion and 
ers plaintiff's, with judgment in his favor for $2,064.80, and costs taxed 
at OL. 

Defendant’s contention is that under the terms of the policy plaintiff held he is 
only indemnified against actual pecuniary loss; that the note he gave to avoid threat- 
ened imprisonment was not taken in settlement of the judgment, which concededly 
has not been satisfied; and, not having paid the judgment, he has suffered no loss. 

Amongst the many provisions of the policy are the following: 

“The General Casualty & Surety Co., hereafter called the company, does hereby 
agree to indemnify the assured designated in the said schedule against loss from the 
liability imposed by law upon the assured for damages on account of bodily injuries, 
including death resulting at any time therefrom, accidentally suffered or alleged to 
have been suffered by any person or persons not employed by the assured, caused by 
the automobile vehicles described in statement numbered 5 of the schedule, * * * 
subject to the following conditions: * * * 

“Condition C. If thereafter any suit is brought against the assured to enforce 
such a claim for damages, the assured shall immediately forward to such executive 
office of the company every summons or other process, and the company shall defend 
such suit, whether groundless or not; the expenses incurred by the company in de- 
fending such suit, including court costs and all interest accruing after entry of judg- 
ment, will be borne by the company irrespective of the limits of liability expressed 
in the policy. The company shall have the right to settle any claim or suit at any 
time. In the event that an execution on a judgment against the assured be returned 
unsatisfied in an action by a person who is injured or whose property is damagpd, 
the judgment creditor shall have a right of action against the company to the same 
extent that the assured could have had, had he paid the judgment. 

“Condition D. The assured shall not voluntarily assume any liability, nor incur 
any expense or settle any claim unless such settlement or expenditures are first 
authorized in writing by the company; except that the assured may provide at the 
time of the accident at the cost of the company such immediate surgical relief as is 
imperative. 

“Condition E. In case of payment of loss under this policy the company shall be 
subrogated to all rights of the assured against any person or corporation as respects 
such loss.” 

Undoubtedly the giving of a note by the assured to liquidate a judgment amounts 
to an actual loss under a contract of indemnity if the judgment creditor accepts it as 
payment of the original debt; but in this case it is conceded that, although forbearance 
from body execution followed plaintiff giving a note for the amount with assignment 
of the judgment as collateral, the judgment was “never satisfied.” The transaction 
suggests, however, that, if defendant’s construction of the policy is right, and plaintiff 
is remediless until he pays the judgment, that type of insurance affords scant pro- 
tection, and is of little value to an impecunious assured when shadowed by the menace 
of a judgment against him in a tort action for personal injury. 

In dealing with indemnity insurance the authorities have recognized two classés of 
policies, sometimes called respectively “liability contracts” and “indemnity contracts,” 
based on the distinction that in one class the policy is construed as enforceable when 
liability of the insured is shown, while in the other class it only becomes enforceable 
when the insured has actually sustained some damage or loss, as by paying a judgment 
against him coming within the scope of the policy. 

In 36 Corpus Juris, 157, 158, it is said of the determining factors: 

“Where the policy provides that insured shall immediately notify the company 
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in case of accident or injury, that the company would defend actions growing out of 
injuries, in the name of insured, and that insured should not settle any claim or incur 
any expense without the consent of the company, it is generally held to be a policy of 
indemnity against liability for damages, and is not a mere contract of indemnity 
against damages”—citing numerous decisions, including Stephens v. Penn. Casualty 
Co., 135 Mich. 189, 97 N. W. 686, 3 Ann. Cas. 478. 

The Stephens Case is, however, distinguishable from this in the wording of the 
a and not decisive of the exact question raised here; but the court there 
said that— 

“When a final judgment was rendered against the railway company, the liability 
under defendant’s contract became fixed, and it was obligated to pay the amount of the 
indemnity, although the judgment had not been paid.” 

While the legal distinction between indemnity against liability and indemnity 
against loss is generally recognized and policies so classified, the authorities are not 
in harmony as to whether liability policies phrased similar to this against loss from 
liability to third persons are to be classified as contracts of liability or of indemnity. 

If it was the insurer’s desire, or intent, that in case of accidental injuries suffered 
to any person not employed by the assured for which the latter became liable no rights 
under his policy would accrue to him until he had liquidated his liability therefor, 
whether determined by amicable adjustment or final judgment, it manifestly could be 
so clearly expressed in the policy by a distinct and unambiguous provision that there 
could be no question; but the provision on that subject in policies similar to this 
have often been couched in such ambiguous language, or with such qualifying con- 
ditions, that even courts of last resort have been unable to construe and classify 
them alike. A comparative examination of the cases cited by both sidés and many 
others to be found is convincing of the following conclusions as to how that situa- 
tion has developed: 

“Tracing, now, the growth of the indemnity policy up to its present phraseology, 
its basic principle was that the assured would not only first pay the loss, but that 
he would attend to his own defense. The indemnifier, standing aloof, should pay 
the final bill, providing the defense had been honestly. conducted by the employer. 
Generally speaking, the practice, as well as the contract of the indemnifier to take 
over the defense, came later. To do that under the old liability policy was natural, 
but under the pure indemnity policy was not natural. The insurer desired to defend 
through his own agent because he could do so more cheaply than the employer, who 
would charge the expenses to him, and because he could be more certain of the 
good faith of that defense. He, accordingly, wished to become a mere reimburser 
in law while a defender in fact. ‘ 

“But in taking over the defense, the insurer assumes a feature of a liability 
contract as distinguished from an indemnifying contract. When an accident occurs, 
he hurries to protect the assured and himself from liability by defeating the claimant 
in advance. But when the claimant has been successful, the insurer, falling back on 
the other theory, argues that he is not a liability insurer, only a reimbursement insurer.” 
Davies v. Maryland Casualty Co., 89 Wash. 571, 154 P. 1116, L. R. A. 1916D, 395. 

We deem it unnecessary to review the conflicting authorities on this branch of 
the insurance law in other jurisdictions. The subject will be found amply discussed 
in Patterson v. Adan, 119 Minn. 308, 138 N. W. 281, 48 L. R. A. (N. S.) 184; Blanton 
v. Kan. City Cotton Mills Co., 103 Kan. 118, 172 P.. 987, L. R. A. 1918E, 541, and 
cases there cited. 

[1] This policy is defendant’s production. The language adopted in the insuring 
clause and following conditions from A to L, inclusive, are of its own choosing. 
Technical construction- of such policies is not viewed favorably (1 Joyce on Ins. 
[2d Ed.] 565), and by a long line of authority obscure or ambiguous provisions are 
to be liberally construed (Id. 221). 

[2] The insuring clause of this policy, read in the light of provisions and con- 
ditions which follow, is not clear nor conclusive of but one meaning. So read it 
savors of both an indemnity and liability contract. Against the theory that the in- 
surer is immune from liability with no direct concern in the accident until the assured 
has actually paid the loss, even though contested and determined by a final judgment, 
the policy obligates him to give immediate notice of a possibly compensable accident 
with all particulars obtainable and, if in any action is brought against him, to 
promptly advise the insurer, requires the latter to defend the case whether ground- 
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less or not, and authorizes it to settle “any claim or suit at any time” without his con- 
sent, forbids him from assuming any liability or incurring any expense, except im- 
perative surgical relief at the time of the accident, without written authority from 
the insurer, and in effect takes the whole matter out of his hands. 

In the instant case defendant was promtply notified by Griffin of the accident, of 
the fact that young Griffin had been criminally taken for reckless driving, and of 
the action brought by Smith for personal injuries. Its attorney first appeared for 
the defense in the criminal prosecution “as a matter of courtesy,” and secured an 
acquittal, incidentally making a possible point for the defense, and getting a line on 
the evidence in the threatened civil action which followed. It took charge of the 
defense in that case under the exclusive authority conferred by the policy, practically 
putting itself in the place of the assured, and contested it to an adverse conclusion. 
Under such circumstances the claim of estoppel is appealing. As said in Pickett v. 
Fidelity & Casualty Co., 60 S. C. 477, 38 S. E. 160, where a policy similar to this 
was involved: 

“One of the objects of the provision authorizing defense of any suit for damages 
to be made by the insurer, and taking from the insured all right of interference, was 
to enable the insurer, if possible, to prevent any liability against the insured employer, 
and this liability which by the policy the insurer was to contest was the liability against 
which the policy was issued.” 

Under the policy and facts shown in this case we think applicable the following 
conclusions of the court in Patterson v. Adan, supra: 

“In a policy such as this, where the company has come into the litigation and 
assumed exclusive control thereof under its contract, it recognizes a liability, if it 
fails to defend successfully, to pay the assured the amount of the judgment it so 
permits to be established, not exceeding the sum stipulated in the policy, and also that, 
as to the plaintiff, it should be considered that such judgment is a debt due the 
assured from the company, and not dependent on any contingency.” 

The judgment will stand affirmed. 


OFFUTT v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. 


No. 18856. 
(St. Louis Court of Appeals. ee June 2, 1925. Rehearing Denied June 25, 
25.) 


273 Southwestern Reporter 161. 
1. INSURANCE—EVIDENCE HELD NOT TO SHOW FALSE REPRESEN- 

TATIONS BY INSURED AS TO MODEL OF AUTOMOBILE. 

In action on fire policy for destruction of plaintiff’s automobile, evidence merely 
showing that serial number of automobile was for a 1919 model, and that engine in 
car was manufactured late in 1918, held not to show that plaintiff falsely represented 
and warranted automobile a 1919 model. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2. INSURANCE—APPRAISAL CONDITION PRECEDENT TO BRINGING 
OF SUIT, UNLESS WAIVED OR MODIFIED BY SUBSEQUENT 
MUTUAL AGREEMENT. 

Unless insured and insurer agree to modify or waive appraisal provisions of a 
fire insurance policy by a subsequent mutual agreement, an appraisal is a condition 
precedent to suit by insured for destruction of insured property. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

3. INSURANCE—SUBSEQUENT MUTUAL AGREEMENT MODIFYING 
APPRAISAL PROVISIONS OF POLICY, NEED NOT BE IN WRITING. 
The subsequent mutual agreement, modifying or waiving appraisal provisions 

of a fire insurance policy, need not be in writing. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

4. INSURANCE—EVIDENCE HELD TO SHOW WAIVER OF APPRAISAL 
PROVISION BY SUBSEQUENT AGREEMENT. 

Evidence that, after destruction of insured’s automobile by fire, insurance adjuster 
and plaintiff agreed that estimate of a garage man was to act as an appraisal, held to 
show et of appraisal provision in policy by subsequent mutual agreement, entitling 
insured to sue. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 
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5. INSURANCE—BURDEN ON INSURER TO PROVE DEPRECIATION OF 
REAL PROPERTY AT TIME OF FIRE, WHILE BURDEN ON INSURED 
WHEN PERSONAL PROPERTY INVOLVED. 

As respects total destruction of insured property, Rev. St. 1919, §§ 6229, 6230, 
applies only to real property, whereas, section 6239 applies to personal property, and, 
under former sections, burden of showing value of property destroyed is on insurer, 
while, under latter section, burden is on insured. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 


6. INSURANCE—STATUTE HELD APPLICABLE, WHERE DESTRUCTION 

OF INSURED PERSONAL PROPERTY IS ONLY PARTIAL. 

Though question of total loss of insured personal property is for jury, where 
facts are controverted, and destruction is only partial, Rev. St. 1919, § 6231, governs, 
and such section controls over provision in policy giving insurer option of repairing 
or paying, and gives policyholder right to be paid the loss. 

(For other cases, see Insurance, Dec. Dig. § 494.) 


Appeal from Circuit Court, Audrain County; Ernest S. Gantt, Judge. 

“Not to be officially published.” 

Action by W. J. Offutt against the National Fire Insurance Company of Hart- 
ford, Conn. Judgment for defendant, and plaintiff appeals. Reversed gnd remanded. 

Clarence A. Barnes, of Mexico, Mo., for appellant. 

Leahy, Saunders & Walther, of St. Louis, and A. C. Whitson, of Mexico, Mo., 
for respondent. 

Davis, C. This is an action on a fire insurance policy for the destruction by 
fire of plaintiff’s Oakland automobile. The court directed the jury to return a verdict 
for defendant, which was accordingly done, and, after the motion for a new trial 
was overruled, plaintiff appealed from the judgment entered thereon. 

The record shows that defendant requested a directed verdict at the close of 
plaintiff’s evidence, which the court refused, but thereafter, at the close of the whole 
case, on defendant’s renewed request, the court ordered the jury to return the verdict 
for defendant. 

Plaintiff's petition follows the prescribed form relative to suits on fire insurance 
policies. Defendant later filed a plea in abatement and an answer on the same day. 
The plea in abatement states, in substance, that a disagreement arose between plaintiff 
and defendant as to the amount of loss and damage occasioned by the fire, and that 
defendant, pursuant to the terms of said policy, demanded an appraisal, and named 
an appraiser, but that plaintiff refused to appoint an appraiser or have the loss 
appraised as the policy required. 

The answer, after generally denying, set forth, in substance, the allegations of 
the plea in abatement relative to an appraisal and the refusal of the plaintiff to 
accede to an appraisal. The answer further pleads the violation of a warranty, in 
that plaintiff falsely represented the model of the automobile to be of the year 1919, 
when in truth the model was of the year 1918; the policy becoming null and void. 
The answer finally pleads that defendant has always been ready to pay the actual 
cash value, and has offered to pay $300, which. plaintiff refused, but defendant made 
the offer before it acquired knowledge that the automobile was a 1918 model, and 
refused to agree to an appraisal; that the policy provides that no suit or action shall 
be sustainable unless the assured shall have complied with its requirements; that 
plaintiff refused and failed to comply with the provisions of said policy, which became 
null and void because plaintiff violated its provisions before and after the loss, and 
failed to comply with its terms; that defendant tenders in court $8.98, the amount 
of the premiums and interest. 

Plaintiff replied to the plea in abatement and answer by alleging that the auto- 
mobile was totally destroyed and a total loss; that the appraisement was waived by 
defendant; that defendant refused to furnish proofs on demand; that defendant re- 
quested plaintiff to furnish a replacement estimate of automobile and parts and agreed 
on Gus Sunnen to furnish an estimate; that Sunnen furnished an estimate to plain- 
tiff, who in turn furnished it to defendant, but defendant refused to abide by it; 
that defendant did not demand an appraisal within 60 days as the policy provided; 
that defendant inspected the automobile immediately after the fire 

Plaintiff offered and the court received in evidence the policy sued on. It insured 
plaintiff's automobile against the peril of fire for one year ending noon April 1, 1923, 
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in the amount of $500, for the sum of $8.25. Under warranties, the policy stated 
that the automobile was “purchased by the insured June, 1919, new; actual cost to 
insured, including equipment, $1,190. The pertinent portions of the policy read: 

“Limitation of Liability and Method of Determining Same—This company shall 
not be liable beyond the actual cash value of the property at the time any loss or 
damage occurs, and the loss or damage shall be ascertained or estimated accordingly, 
with proper deduction for depreciation however caused (and without compensation 
for the loss of use of the property), and shall in no event exceed what it would 
then cost to repair or replace the automobile or such parts thereof as may be dam- 
aged with other of like kind and quality. Such ascertainment or estimate shall be 
made by the insured and this company, or, if they differ, then by appraisal as herein- 
after provided. 

“Appraisal—lIn case the insured and this company fail to agree as to the amount 
of loss or damage, each shall, on the written demand of either, select a competent and 
disinterested appraiser. The appraisers shall first select a competent and disinterested 
umpire, and failing for fifteen (15) days to agree upon such umpire, then, on request 
of the insured or this company, such umpire shall be selected by a judge of a court 
of record in the county and state in which the property insured was located at time 
of loss. The appraisers shall then appraise the loss and damage stating separately 
sound value and loss or damage to each item, and, failing to agree, shall submit their 
differences only, to the umpire. An award in writing, so itemized, of any two when 
filed with this company, shall determine the amount of sound value and loss or dam- 
age. Each appraiser shall be paid by the party selecting him and the expenses of 
appraisal and umpire shall be paid by the parties equally. 

“Payment of Loss.—This company shall not be held to have waived any provision 
or condition of this policy or any forfeiture thereof by any requirement, act, or pro- 
ceeding on its part relating to the appraisal, or to any examination herein provided 
for; and the loss shall in no event become payable until sixty (60) days after the 
notice, ascertainment, estimate, and verified proof of loss herein required have been 
received by this company, and, if appraisal is demanded, then not until sixty days 
after an award has been made by the appraisers. 


“Suit against Company.—No suit or action on this policy for the recovery of 
any claim hereunder shall be sustainable in any court of law or equity unless the 
insured shall have fully complied with all the foregoing requirements, nor unless com- 
menced within twelve (12) months next after the happening of the loss, provided 
that, where such limitation of time is prohibited by the laws of the state wherein 
this policy is issued, then and in that event no suit or action under this policy shall 
be sustainable unless commenced within the the shortest limitation permitted under 
the laws of such state.” 

Plaintiff’s evidence further tended to show: That he purchased the automobile 
in question new at a cost of $1,190 and continued to own it. That the automobile 
burned on March 20, 1923. That it practically all burned and plaintiff considered it 
a pile of junk. That the top, upholstering, floor boards, and running boards were 
burned, as well as the wiring of the battery. That the ignition was all gone, the 
radiator melted and ruined, the steering wheel burned, the vacuum tank ruined, and 
the windshield burned out, together with the rubber knob on the lever. That he con- 
versed with an adjuster of defendant about having one Sunnen, garage man, make 
an estimate. That the adjuster said he would like to have it estimated, so they 
went to see the garage man, who could not go just then, but later examined the car, 
giving plaintiff a written estimate, which he forwarded to the adjuster. Said esti- 
mate reads: “The car needs the following: Body complete, top and curtains, steer- 
ing wheel, shifting lever ball, windshield, complete set wiring, vacuum tank, ignition 
system complete, radiator, running boards and covering; estimate on labor, $125.00.” 
That defendant never paid plaintiff the money. Plaintiff stated that two of the tires 
were then on the car, and the other two that were in farily good condition, he took 
them off and took them to the house to take care of them; that he did not know what 
they were worth; that there was nothing the matter with the wheels and he supposed 
hey could have been used; that the frame, the chassis, and the motor was ‘there, 
although he did not know just what constituted the motor or engine; that by letter 
dated June 18, 1923, signed by defendant by the adjuster and addressed, sent by 
registered mail and received by plaintiff, defendant requested an appraisal as provided 
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by the policy; that the envelope offered in evidence shows that the appraisal was 
received Mexico, Mo., on June 19, 1923. 

Defendant's testimony tends to show: ‘That the adjuster went to the scene of 
the burned car about noon on March 20, 1923, the day of the fire, and “found that 
the car had been totally—top burned off, upholstering burned out, wiring burned off 
the motor, fore parts burned.” That there were two pretty good tires left; that the 
wheels were all right, all good. That the motor would turn over, and the frame was 
not damaged. That the salvage was worth $75 to $100. That adjuster said to plain- 
tiff, “If we can’t agree, we will have to appraise it,” plaintiff saying, “All right,” and 
the adjuster afterwards mailed him, under common postage, appraisal blanks in May, 
during week of 17th. That the serial number was an early 1919 model, but the 
motor number was for a 1918 motor, but he found it was assembled by the factory 
and put out as a new car. That there was no differences in the model of the engine 
that was put out in 1918 and 1919. That the two tires were worth $12 to $15. That 
they were not blistered, the dirt and mud was hardly burned off. That the adjuster 
told plaintiff he would put the car in first-class condition. That the automobile before 
the fire was not worth over $200. That the adjuster wrote plaintiff as follows: 
“After examining your fire loss to Oakland touring car and thoroughly investigating 
same, the writer is willing to send you a proof of loss to the amount ‘of $300, pro- 
vided this is satisfactory to you. If so, kindly advise at once.” That the adjuster, 
jointly with plaintiff, asked the garage man to make an estimate, and told him they 
were not denying or assuming liability. That the market value of a 1919 Oakland car, 
1918 engine in good mechanical condition, was $175 to $200. That in May, week of 
17th, 1923, adjuster mailed appraisal request notice to plaintiff in care of its insur- 
ance agent, which both plaintiff and insurance agent denied receiving, communicated 
to the adjuster, but which the adjuster said was never returned to him, although it 
had a return address on it. 

Jones, witness for defendant, placed a reasonable market value of $300 on the 
car before the fire. Another witness for defendant said it was worth at Mexico 
$225 to $235. Such further facts as are pertinent will be referred to later. 

I. The action of the trial court in peremptorily ordering the jury to return a 
verdict for defendant is challenged. Defendant, on the other hand, seeks to sustain 
the court’s ruling, because (1) the assured represented and warranted the car to be 
a 1919 model, which false statement was material to the risk and avoided the policy; 
(2) the failure of plaintiff, after disagreement as to the amount of loss, to request an 
appraisal was a condition precedent and the suit was prematurely instituted. 

[1] II. We see nothing in defendant’s contention that plaintiff falsely represented 
and warranted the automobile a 1919 model. The facts in the record fail to approxi- 
mate the contention. The policy reads: 

“(2) The following is the description of the automobile: Year, 1919, model C; 
trade-name, Oakland; type of body, tourning; factory or serial number, 8284134; 
motor No. 62102; No. of cylinders, 6. 

“(3) The facts with respect to the purchase of the automobile described are as 
follows: Purchased by the insured June, 1919, new. Actual cost to insured, including 
equipment, $1,190.” 

Plaintiff testified he purchased the car in June, 1919, a new car. Defendant’s 
adjuster and witness testified that the serial number is an early 1919, but the motor 
number is for a 1918 motor, a late 1918; that he took it up with the Oakland Motor 
Car Company, and they told him the serial number was 1919 early and the motor 
number was 1918; that they said that often occurs, that they told him, though, this 
motor and this body came together and were assembled together; that in December, 
1918, they came out with the 1919 model; that a man buying a serial number for 1919 
in June, 1919, got a 1919 model; that they possibly sold it as a 1919 model car, although 
they did not tell him that, he did not say anything about it to them, and all he was 
after was the information of thé year of the motor; that there was not a bit of 
difference in the model of the engine put out in 1918 and 1919; that, if they manufac- 
tured more engines than bodies in 1918, they would run them over in the serial 
number of 1919. 

Plaintiff's evidence tends to show that he purchased a new 1919 model Oakland 
car in June, 1919. Defendant’s evidence, while unobjected to, was hearsay and of little 
probative force, if any. Defendant’s evidence does not tend to show that plaintiff 
did not purchase the car new in 1919, but, on the other hand, positively shows that 
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the serial number was for a 1919 model, and goes no further than tending to show 
that the engine in the car was manufactured late in 1918. It is clear that the cause, 
on this ground, should not have been taken from the jury. 

[2] III. Was an appraisal a condition precedent to plaintiff’s right to institute 
suit? The appraisal provisions in the policy in suit are similar to and of the same 
force and effect as the appraisal provisions noted in Security Printing Co. v. Conn. 
Fire Ins. Co., 209 Mo. App. 422, 240 S. W. 263; and similar appraisal clauses have 
been upheld by our Supreme Court. Dworkin v. Caledonian Ins. Co., 285 Mo. 342, 
226 S. W. 846. Therefore, unless plaintiff and defendant agreed to modify or waive 
the provisions of the policy by a subsequent mutual agreement, an appraisal was a 
condition precedent to the institution of the suit. In Security Printing Co. v. Conn. 
Fire Ins. Co., supra, loc. cit. 441 (240 S. W. 269), respecting a subsequent written 
—— = an appraisal, the court, quoting from Hall v. Ins. Co., 57 Conn. 105, 17 
A. , said: 

“But the capacities of the parties to contract could not be restricted by the policy 
so that they could not waive its requirements and make a submission to suit them- 
selves, provided of course it was not otherwise unlawful.” 

Plaintiff contends that the provisions of the policy respecting an appraisal were 
modified and waived by the agreement to have Sunnen, the garage man, make and 
furnish an estimate. The evidence tends to show that Sunnen shortly after the fire 
made an estimate and furnished it to plaintiff, who in turn forwarded it to defend- 
ant. Regarding the agreement in that respect between plaintiff and defendant’s ad- 
juster, we quote from plaintiff’s testimony: 

“Tt was after this meeting of the first, he was here in town, and I met him at 
Mr. Barnes’ office, and we were talking about it, and he said that—we were talking 
along the lines of what the damage was, and he said he would like to have it esti- 
mated, and I agreed with him, so he asked who would we get, and I said Mr. Sunnen 
had worked on the car and knew it better than most any mechanic in town, and he 
said that he had had some dealings with Mr. Sunnen and knew him, so we went 
around to Mr. Sunnen’s shop and Mr. Sunnen agreed to go out with me.” 

Defendant's adjuster testified, in connection with Mr. Sunnen’s contemplated visit 
to the automobile to make an estimate, that he offered to have the car repaired. 
The following questions and answers appear in his testimony: 

‘ ver You accompanied Mr. Offutt down to Mr. Gus Sunnen’s place of business? 
. Yes, sir. 

“Q. And requested—made a joint request with Offutt that Mr. Gus Sunnen 
should go out and look over what was the remains of this car and make an estimate on 
what it would cost to reproduce another car? A. At that time I had not completed 
my investigation, and I asked him to go out and give an estimate, but I says, ‘I am 
not assuming any liability at the present time.’ ” 

[3, 4] The subsequent mutual agreement modifying or waiving the provisions 
of the policy need not be in writing. Security Printing Co. v. Conn. Fire Ins. Co., 
supra, loc. cit. 441 (240 S. W. 263), and cases cited. We think that the parties by 
their verbal agreement modified and waived the provisions of the policy as to the 
appraisal clauses. Plaintiff’s testimony tends to show that the adjuster said he would 
like to have it estimated, and plaintiff agreed to it. Afterwards they made arrange- 
ments with the garage man to furnish an estimate, which was accordingly done. 
Defendant’s testimony tends to show that it intended to repair the car; that plaintiff 
and the adjuster proceeded to Sunnen’s shop, the adjuster asking Sunnen to go out and 
give an estimate. We think it may be inferred from the evidence that the parties 
agreed that this estimate was to act as an appraisal and that it modified and waived 
the provisions of the policy in that regard, entitling plaintiff to have the question 
submitted to the jury. While the estimate placed a money value on labor only, it 
set out the needed replacements damaged by the fire. It may be inferred from the 
evidence, due to the inability of the garage man to estimate the replacements because 
the replacements would have to be furnished by the Oakland factory or procured 
second hand, that the garage man was incapable of estimating the replacements. 
However, he set forth a statement of the parts needed to reconstruct the automobile, 
which then became a known quantity, the cost of which defendant was in a position to 
obtain. Furthermore, the record contains no objection by defendant to the estimate 
in the form presented. Even if the estimate furnished by Sunnen was abortive, it is 
clear from the evidence that it did not occur through any fault of plaintiff. Plaintiff 
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was then entitled to bring an action on the policy. Security Printing Co. v. Conn. 
Fire Ins. Co., supra, loc. cit. 443 (240 S. W. 263). 

[5, 6] IV. Plaintiff, contending the evidence tends to show a total loss, thinks 
the rule applicable is stated in sections 6229 and 6230, R. S. 1919. It is held by our 
Supreme Court in banc in State ex rel. v. Cox, 270 S. W. 113, that those sections 
apply only to real property and not to personal property. The case in the Supreme 
Court referred to further holds that section 6239 applies to personal property, and, in 
noting the distinction between sections 6229, 6230 and section 6239, it construes sections 
6229, 6230 as placing burden of showing depreciation on the defendant, while, under 
section 6239, the burden is placéd on plaintiff to show the value of the property at the 
time it was destroyed. While the question of the total loss relative to personal 
property is always for the jury where the facts are controverted, yet we think this 
cause, relative to damages, is governed by section 6231, R. S. 1919, reading: 

“Whenever there is a partial destruction or damage to property covered by insur- 
ance, it shall be the duty of the party writing the policies to pay the assured a sum 
of money equal to the damage done to the property, or repair the same to the extent 
of such damage, not exceeding the amount written in the policy, so that said property 
shall be in as good condition as before the fire, at the option of the insured.” 

The above section controls over a provision in a policy giving the insurer the 
rs of repairing or paying, and gives the policyholder the right to be paid the loss. 
Shoe Co. v. Assurance Co., 277 Mo. 399, 210 S. W. 37. 

What we have heretofore said in this paragraph conforms to the ruling in State 
v. Cox (Mo. Sup.) 270 S. W. 113, which governs our determination. 

The Commissioner recommends that the judgment be reversed and the cause 
remanded. 

Per Curiam. The foregoing opinion of Davis, C., is adopted as the opinion of the 
court. 

The judgment of the circuit court is accordingly reversed and the cause remanded. 

Daues, P. J., and Becker and Nipper, JJ., concur. 


AMERICAN INS. CO. v. JUESCHKE. (No. 15362.) 
(Supreme Court of Oklahoma. June 16, 1925.) 
237 Pacific Reporter 585. 
(Syllabus by the Court.) 

1. INSURANCE—KNOWLEDGE AS TO STATUS OF LEGAL TITLE OF 
AUTOMOBILE, ACQUIRED BY INSURANCE AGENT, IMPUTED TO 
INSURANCE COMPANY ISSUING POLICY. 

Where an applicant for insurance on an automobile fully advises the soliciting 
agent of the commpany as to the true status of the legal title to said automobile, and 
of the interest of the applicant therein, and the agent, acting within the scope of his 
authority, accepts the premium from the applicant and agrees to execute and deliver 
the policy, the knowledge acquired by such agent as to the title to the automobile will 
be imputed to the insurance company issuing the policy. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


2. INSURANCE—INSURANCE COMPANY WHOSE AGENT, KNOWING 
STATUS OF LEGAL TITLE, ISSUED POLICY ON AUTOMOBILE, 
HELD ESTOPPED TO DEFEND ON GROUND THAT LEGAL TITLE 
WAS NOT IN NAME OF PERSON ASSURED. 

Where the soliciting agent of the’ insurance company, with full knowledge of 
the status of the title to an automobile, as set out in the first syllabus herein, and 
while acting in the usual course of his duties as such agent, executes a policy in 
the name of a third person having only an equitable interest in the automobile, the 
insurance company is estopped to defend, in an action on the policy, on the ground 
that the legal title was not in the name of the assured. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

3. INSURANCE—OWNER OF INSURED AUTOMOBILE HELD ENTITLED 
TO HAVE POLICY REFORMED TO EXPRESS REAL INTENTIONS 
OF PARTIES. 

Where the proof shows conclusively that there was a mutual mistake of fact, 
in that the owner of an equitable interest in an automobile was designated as the 
assured instead of the plaintiff, the owner of the legal title, who made application 
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for insurance to protect his interest in the car, the plaintiff was entitled to have the 
policy reformed to express the real intention of the parties, and, under such circum- 
stances, the court will deem such policy to have been reformed in an action by the 
plaintiff to recover on the policy. 


(For other cases, see Insurance, Dec. Dig. § 143[5].) 


4. INSURANCE—IN ACTION TO RECOVER ON POLICY FOR THEFT OF 
AUTOMOBILE, BURDEN IS ON PLAINTIFF TO ESTABLISH BY PRE- 
PONDERANCE OF EVIDENCE THAT AUTOMOBILE WAS STOLEN; 
EVIDENCE HELD INSUFFICIENT TO SHOW THAT AUTOMOBILE 
WAS STOLEN. 

In an action on an insurance policy to recover for the alleged theft of an auto- 
mobile, the burden of proof is on the plaintiff to establish by a preponderance of the 
evidence that such automobile was stolen, held that the plaintiff failed to sustain this 
burden of proof. . 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, Garfield County; J. C. Roberts, Judge. 

Action by Charles Jueschke against the American Insurance Company. Judgment 
for plaintiff, and defendant appeals. Reversed and remanded. 

Dan Huett, of Enid, and Ross & Thurman, of Oklahoma City, for plaintiff in 
error. 

Harry O. Glasser and Nathan Scarritt, both of Enid, for defendant in error. 

JarMAN, C. The second amended petition, upon which this case was submitted on 
the part of the plaintiff, Charles Jueschke, alleges that the plaintiff was engaged in 
the automobile business at Enid, and, on May 4, 1921, sold to one J. L. Pugh a 
certain Chalmers car, on which Pugh paid part cash and gave his note for the balance, 
and, at the same time, and as a part of the same transaction, a conditional sales con- 
tract was entered into between the parties whereby the legal title to the car was re- 
tained in the plaintiff until the balance of the purchase price should be paid, which 
conditional aka contract was filed for record in the office of the county clerk of 
Garvin county on May 5, 1921; that thereafter the plaintiff applied to Mr. Dillingham, 
an insurance agent, for insurance on said car, and advised Dillingham fully and cor- 
rectly as to the status of the title to said car, and Dillingham, not desiring, for some 
reason, to issue the policy of insurance himself, procured the same to be issued by 
a Mr. Lee, the soliciting agent of the defendant herein, the American Insurance Com- 
pany; that, prior to the issuance of said insurance policy, Lee was fully advised by 
Dillingham as to the exact status of the title to said car; that in issuing said policy 
Lee designated Pugh as the assured, and as the owner of said car, and attached to 
said policy a loss payable clause, wherein it was provided that any loss under the 
policy proved to be due the asured shall be payable to said assured and to the plaintiff, 
Charles Jueschke; that, in consideration for the execution and delivery of said policy 
of insurance, the plaintiff paid to the agent of the defendant the premium in the sum 
of $36.90 which was delivered to and retained by the defendant; that thereafter, and on 
September 10, 1921, said car was stolen, and the plaintiff was deprived of the owner- 
ship and benefit thereof; that the balance of the purchase price on said car had not 
been paid to the plaintiff, and that legal title to said car was in the plaintiff at the 
‘time the same was stolen. The plaintiff further alleges that Pugh, after purchasing 

said car and executing the conditional sales contract to the plaintiff, undertook to 
execute a mortgage on said car to the American State Bank of Covington without 
the knowledge, consent or authority of the plaintiff, and that the said mortgage was 
void for the reason that Pugh had no interest in the car which he could mortgage, 
the title to the same being in the plaintiff, and that therefore the said bank did not 
procure a lien upon said car which affected the insurance; that after said car was 

stolen the plaintiff notified the agent of the defendant thereof, and thereafter a 

representative of the Bates Adjustment Bureau, acting as agent of the defendant, 

made an investigation of the loss, and, for and on behalf of the defendant, denied any 
liability under the policy on grounds other than the failure of the plaintiff to furnish 
proof of loss as provided by the terms of the policy, and thereby waived the provision 
of said policy requiring the furnishing of proof of loss. The plaintiff prayed for 
judgment for the amount of said insurance. The defendant interposed a demurrer to 
said second amended petition, which was overruled, and exceptions were duly saved, 
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and thereafter the defendant filed its answer. The cause was tried to a jury resulting 
in a verdict and judgment in favor of the plaintiff. 

The first proposition urged by the defendant is that the trial court erred in not 
sustaining the demurrer to the second amended petition, for the reason that said peti- 
tion shows that Pugh, the person in whose name the policy was written, did not have 
an insurable interest in the car covered by the policy. 

(1, 2] The evidence clearly shows that the object of Jueschke in making applica- 
tion for insurance was to protect his interest, and not for the protection of the 
equitable interest of Pugh in the car, and the premium was paid by the plaintiff and 
accepted and retained by the defendant with this understanding. The soliciting agent 
of the company, who executed, issued, and delivered the policy, fally understood this 
situation, and was fully advised as to the legal status of the title to the car at the 
time said policy was executed by him, and understood that the application of the 
plaintiff for insurance on said car was for the protection of the plaintiff’s interest, 
and under the rule announced by this court in the case of State Mut. Ins. Co. v. 
Green, 62 Okl. 214, 166 P. 105, L. R. A. 1917F, 663, the defendant is bound by the 
notice given to its soliciting agent and is estopped to defend any action on the policy 
on the ground that the plaintiff is not the assured under the terms of the policy, and 
to contend that Pugh is the assured, having no insurable interest in the car. 

The defendant next contends that the amended petition fails to state a cause of 
action, for the reason that it shows that Pugh mortgaged the car to the Covington 
State Bank after the policy was executed and delivered, which was in violation of 
one of the material conditions of the policy, rendering the same void, and that there- 
fore said petition fails to state a cause of action. 

[3] Without going into a detailed discussion of this proposition, it is sufficient to 
say that, if the plaintiff caused a policy of insurance to be issued on the property in 
question for his benefit, and the soliciting agent, representing the company, designated 
Pugh as the assured instead of the plaintiff, and thereafter Pugh attempted to in- 
cumber the car by a mortgage, without the knowledge of the plaintiff, certainly the 
rights of the plaintiff under the policy could not be affected by such act. If such 
were true, then any one insuring his property could have his rights under his policy 
defeated by a third person attempting to place a mortgage thereon. It is true that the 
plaintiff did not pray for a reformation of the insurance policy so as to have himself 
designated as the assured instead of Pugh, yet all the necessary facts were pleaded 
by the plaintiff to authorize and justify such reformation, and the proof supports 
these allegations, and, under such circumstances, equity will consider as done that 
which should be done, and said policy will in that particular be considered as reformed, 
under the authority of State Mutual Insurance Co. v. Green, supra, wherein it is held: 

“Where the proof shows conclusively that there was a mutual mistake of fact, 
in that the insurance policy sued on contained a misdescription of the insured prop- 
erty by giving its location on block 5, while in truth and in fact it was situated on 
block 51, the court committed no error in reforming the policy to express the real 
intention of the parties.” 

[4] The next contention of the defendant is that the proof of the ‘plaintiff 
wholly fails to show that the car in question was stolen, and that therefore the court 
erred in not sustaining the demurrer of the defendant to the evidence of the plaintiff 
and directing a verdict for said defendant. We have carefully examined the record 
on this proposition, and agree with the defendant that the plaintiff has wholly failed 
to offer any evidence showing, or tending to show, that said car was stolen. The 
thing that the plaintiff was insured against was theft of the car, and its loss by any 
other method, except by fire, which was covered by the policy, did not render the 
defendant liable, and therefore the burden rested upon the plaintiff to affirmatively 
show that said car was stolen. 

The evidence shows that the car disappeared from the streets of the town of 
Garber on the night of September 10, 1921. There is nothing to show who took the 
car to Garber, or in whose possession the same was at the time; that Mr. Pugh, who 
had theretofore been in possession of the car, was not in Garber on this night, but 
was working on an oil well; that the first information the plaintiff had of the dis- 
appearance of the car was on the following morning about 11 o’clock when he was 
notified by phone of its disappearance; that the plaintiff then notified the agent of 
the company, and thereafter a representative of the Bates Adjustment Bureau, acting 
as the agent of the defendant, called upon the plaintiff at Enid, and advised that the 
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car had been found near the town of Yale, Okl., by the side of the Missouri, Kansas 
& Texas Railway Company’s track in a wrecked condition, and that the car had been 
put there by Pugh, and that the company was not going to pay for it. The plaintiff 
further testified, over objection of the defendant, that this representative of the Bates 
Adjustment Bureau advised the plaintiff that he was advised by the train crew of 
the passenger train that the car was knocked off of the track by their train, and that 
they, the crew, went back after striking the car, and examined it, and found that 
the engine was all broken up. The plaintiff testified that he never saw the car after 
it disappeared, was never able to locate it nor find any one who knew anything about 
it, and he had no personal knowledge concerning the same, and the only thing he 
knew about its disappearance was what he had been informed. Mr. Lee testified that 
the state agent for the insurance company called on him and stated there would be 
no adjustment of the loss, and assigned as one of the reasons that the car had been 
placed on the track by some one. Mr. McConnell, the representative of the Bates 
Adjustment Bureau, testified that he made an investigation as to the loss of the car 
and that Mr. Pugh was not in Garber on the night the car disappeared, but was 
drilling an oil well at that time. There was introduced in evidence, by the plaintiff, 
copy of a letter, which Mr. McConnell wrote to the defendant on November 9, 1921, 
in making his report of the investigation conducted by him as to the loss of the car, 
in which he advised the defendant that he went to Yale and found and identified the 
car in question, in the hands of the night watchman there, and from others found 
that the car had been placed on the railroad track, and was struck by passenger train 
No. 123 on the morning of September 10, 1921. 

This evidence wholly fails to show that the car was stolen, but, on the contrary, 
the reasonable deduction to make from this evidence is that the car was not stolen, 
for it is not reasonable to believe that a person would steal the car and then place it on 
the railroad track to be wrecked. The person who drove the car to Garber on this 
occasion should know whether the car was stolen, and Mr. Pugh, who had theretofore 
used the car and had possession of the same, should know something about the manner 
in which this car disappeared, and no reason is assigned in the record as to why Pugh, 
or the party who drove the car to Garber, did not testify at the trial in the lower 
court. 

The trial court erred in not sustaining the demurrer of the defendant to the evi- 
dence of the plaintiff, for the reason that the plaintiff wholly failed to prove that 
said car was stolen. 

Judgment of the trial court is reversed, and the cause remanded for a new trial. 


BELL v. WEINER er at. (No. 6013.) 
(Supreme Court of Rhode Island. June 4, 1925.) 
129 Atlantic Reporter 339. 

4. PARTIES—ACT AUTHORIZING JOINDER OF LIABILITY INSURER AS 
DEFENDANT IN ACTION FOR INJURIES NOT UNCONSTITU- 
TIONAL. 

Workmen’s Compensation Act, art. 5, §9, as added by Laws 1915, c. 1268, §1, 
authorizing: joinder of liability insurer with insured as defendants in action for per- 
sonal injuries, is not unconstitutional. 

(For other cases, see Parties, Dec. Dig. § 26.) 

5. CONSTITUTIONAL LAW—GENERAL VERDICT AGAINST BOTH IN- 
SURED AND LIABILITY INSURER NOT VOID AS DEPRIVING IN- 
SURER OF PROPERTY WITHOUT DUE PROCESS. 

General verdict against both automobile driver and liability insurer, in action 
for personal injuries, held not invalid as depriving insurer of property without due 
process, in violation of Const. U. S. Amend. 14, §1. 

(For other cases, see Constitutional Law, Dec. Dig. § 314.) 

6. INSURANCE—BURDEN ON PLAINTIFF TO PROVE LIABILITY OF IN- 
SURER TO INSURED CODEFENDANT AT TIME OF ACCIDENT. 
Burden was on plaintiff, making liability insurer joint defendant with insured 

automobile driver, in action for personal injuries, to prove scree liability of in- 

surer to codefendant at time of accident. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 
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7. INSURANCE—PROOF ON ISSUE OF INSURER'S LIABILITY TO IN- 
SURED CODEFENDANT AT TIME OF ACCIDENT HELD SUFFICIENT 
TO SUPPORT VERDICT AGAINST IT. 


Evidence on issue of existing liability of insurance company to codefendant auto- 
mobile driver at time of accident held sufficient to sustain verdict against it. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


10. TRIAL—GENERAL VERDICT AGAINST BOTH INSURED AND LIA- 
BILITY INSURER SUFFICIENT, IF DAMAGES DO NOT EXCEED 
AMOUNT OF LATTER’S LIABILITY UNDER POLICY. 


Under Workmen’s Compensation Act, art. 5, §9, as added by Laws 1915, c. 1268, 
§ 1, better practice, when liability insurer company is joined with insured as defendant 
in personal injury suit, is to direct special finding against Insurer for amount of its 
liability on policy and one against insured for full amount of damages, if they exceed 
amount of policy, but, if not, and both defendants are found liable, general verdict 
against both is sufficient and case will be remitted for judgment on verdict as returned 
against insured, and on verdict, as reduced by remittitur of excess, against insurer. 

(For other cases, see Trial, Dec. Dig. § 328.) 

Exceptions from Superior Court, Providence and Bristol Counties; Edward W. 
Blodgett, Judge. 

Action by George S. Bell against Alexander Weiner and another. Verdict for 
plaintiff, motions for new trial were denied, and defendants bring exceptions. Ex- 
ceptions overruled, and case remitted, with directions to enter judgment on verdict 
upon filing of remittitur. 

William H. McSoley, of Providence, for plaintiff. 

Huddy, Emerson & Moulton, of Providence, for defendants. 


STEARNS, J. The action, trespass on the case for negligence, is brought to re- 
cover damages for personal injury sustained by plaintiff, caused by being struck by 
an automobile owned and driven by the defendant, Weiner. The United States Fidelity 
& Guaranty Company, a Maryland insurance corporation, was joined as a defendant 
under the provisions of Pub. Laws 1915, c. 1268, § 9. 

After a jury trial and a verdict for the plaintiff for $9,200, the joint and several 
motions of the defendants for a new trial were denied by the trial justice. The case 
is here on the joint and several bills of exceptions of defendants. 

[1] The accident happened a short distance north of the Lakewood railroad 
crossing in Warwick, about 5:30 p. m., April 3, 1921. Plaintiff lived on Atlantic 
Avenue, near the railroad crossing, at the intersection of Atlantic Avenue and War- 
wick Avenue. He had sold his motorcycle, and a Mr. Maxwell had agreed to deliver 
it to the purchaser. As Maxwell was unable to start the machine, plaintiff ran behind 
the motorcycle to push it along, and Maxwell, who was on the machine, continued 
his efforts to start it. Plaintiff pushed the car from Atlantic Avenue out onto War- 
wick Avenue, passed to the north, crossed the railroad tracks, and continued north on 
the right side of the road for a short distance, when, without warning, he was run 
into from behind and knocked down by Weiner’s automobile. Defendant claims that 
he stopped at the south of the crossing until a trolley car passed; that, upon signal 
from a traffic officer to proceed, he started his automobile slowly, crossed the tracks 
and continued to the north on the right side of the road for a few feet, when for 
the first time he saw plaintiff directly in front of him and so near that it was impossible 
to avoid hitting him. 

The testimony is contradictory but certain facts are not in dispute. Plaintiff was 
on the right side of the highway, the day was clear, and there was no other traffic 
on the highway going in either direction at the time of the accident. The defendant, 
oe ran into the plaintiff. The evidence is ample to sustain the finding of 
lability. 

Defendants waived exceptions 1, 2, 3, 4, 5, 6, and 9. Exceptions 7, 8, and 10 
are to certain rulings on testimony in regard to a hernia which plaintiff claimed was 
one result of the accident. These exceptions are without merit. The error of the 
trial justice, if any, was prejudicial to plaintiff rather than defendant. Exceptions 
12 and 13 are considered together. 

Exception is taken to the denial of defendants’ motion for a new trial on the 
ground that the verdict is against the evidence and that the damages are excessive. 
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[2] In his rescript, the trial justice, after discussing the conflict in testimony, 


says 


“There was testimony on which the verdict could be based whether the court 
would reach the same conclusion or not, and the matter of the weight of the evidence 
was left to the jury. The court cannot say the preponderance of the evidence was 
utterly disregarded by. the jury.” 

Defendant claims that, although a new trial was denied, in the circumstances 
the action of the trial justice cannot be considered as an approval of the verdict. The 
trial justice did refuse to disturb the verdict but, as there is so much uncertainty 
in his decision, we have disregarded it, and considered the case on the evidence alone. 
The plaintiff’s version of the accident is more in accord with probability than de- 
fendants’. 

[3] At the time of the accident, plaintiff was 64 years of age. He was a deputy 
shell fish commissioner, and received a salary of $50 a month from the state, with 
extra pay which, in the year preceding the accident, amounted to $300. He continued 
as commissioner until May, 1922, but got no extra pay in the year after the accident. 
He was a free fisherman, and worked at clamming, dredging for shell fish, and farm- 
ing, earning thereby an income of from $2,000 to $3,000 a year. He was a strong, 
vigorous man, in good health. His ankle was broken, his knee somewhat injured, and 
there is evidence that his left shoulder was fractured. As a result of the accident 
he is now lame, suffers and will continue to suffer considerable pain at times, and has 
lost the free use of his left arm above the elbow and of the left shoulder. He has 
tried to follow his occupation, but is unable to do so by reason of his physical con- 
dition. His injury is permanent. Defendants do not deny that there is some 
permanent injury, but claim that plaintiff exaggerates the amount of injury; also that 
plaintiff’s present disability is mainly due, not to the accident, but to chronic arthritis. 
The medical testimony on this issue, which was conflicting, was based to a large 
extent on the differing interpretation made by the doctors of an X-ray photograph of 
plaintiff's shoulder taken shortly after the accident. Defendants’ claim was that, 
although arthritis might have resulted from the accident, in this case the alleged 
arthritis must have been of long standing and was not caused by the accident. To 
the layman this theory appears to be vulnerable, in view of the action of plaintiff, a 
man of 64 years of age, in running and pushing the motorcycle for:a considerable 
distance; there being also evidence of perfect health prior to the accident. The 
damages are not excessive. 

[4] The eleventh exception is taken by the insurance company to the refusal to 
direct a verdict in its favor; the claim being that chapter 1268, by virtue of which 
the defendants were joined, is unconstitutional. There is no merit to this exception. 
Morrell v. Lalonde, 44 R. I. 20, 114 A. 178; Morrell v. Lalonde, 45 R. I. 112, 120 A. 
ar ae Fidelity & Guaranty Co. v. Morrell, 264 U. S. 572, 44 S Ct. 401, 68 

[5] The twelfth exception is taken by the insurance company to the reception of 
the verdict, on the ground that it was a joint verdict against both defendants and 
violates article 1 of section 14 of Amendments to Constitution of United States, 
in that it deprives said company of its property without due process of law. The 
verdict, although a general verdict against both defendants, is not invalid. See cases 
supra. : 

[6, 7] Defendant insurance company now claims that plaintiff failed to prove a 
subsisting liability on the policy of insurance at the time of the accident. At the 
trial plaintiff called the defendant, Weiner, as a witness, who, in compliance with 
a writ of subpcena duces tecum, produced the policy issued to him by defendant insur- 
ance company. Weiner testified that the policy was issued to him March 10, 1921. 
The question was then asked, By what company? Counsel for the insurance company 
then objected to the introduction of any evidence concerning the policy or the asking 
of the witness any questions in regard to it, on the ground that the joinder of the two 
defendants violated its constitutional rights under the Fourteenth Amendment, and 
at the request of defendants’ counsel it was agreed that its objection should be noted 
and exception be allowed to any question concerning the policy. Thereafter, over 
defendants’ objection, Weiner testified he was insured by defendant insurnace com- 
pany; that the policy was in full force and effect April 3, 1921; that he on that 
date was the owner of an Overland touring car, registry No. 21955. Plaintiff intro- 
duced the policy in evidence, and it was marked, Plaintiff’s Exhibit 6. Defendants’ 
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objection was again made to this action on the same constitutional grounds. The 
attention of the jury was then called by plaintiff to paragraph (a) of the policy, 
whereby the liability of the insurance company for injury to any one person was 
limited to $5,000, total liability to any number of persons injured in one accident 
$10,000. Having made the insurance company a joint defendant, the burden was on 
the plaintiff to prove an existing liability of the company to Weiner at the time of 
the accident. The proof on this issue was adequate. Plaintiff proved all that he was 
permitted to prove. Defendant company by its action prevented proof in detail of 
facts, the lack of which it now claims avoids the verdict. The exception is without 
merit. 

By the thirteenth exception defendant insurance company claims that the refusal 
to grant a new trial was erroneous, in that it was not found and entered in accordance 
with the provisions of chapter 1268, that no verdict could properly be entered against 
the insurance company in excess of $5,000, and that, as it is a joint verdict, no proper 
judgment can be entered thereon in accordance with the provisions of said chapter, 
also that it violated defendants’ constitutional right under the Fourteenth Amendment. 

[8, 9] As the verdict had been accepted by the trial justice, if there was any 
error of law committed thereby, the action of the justice could not be reviewed on a 
motion for a new trial before the same justice. Reid v. R. I. Co., 28 R. I. 321, 324, 67 
A. 328. However, as it is desirable to establish the practice in this class of cases, we 
shall consider the question thus raised. By chapter 341, §6, G. L., it is provided that 
the court may, and upon request of either party shall, direct the jury to return a special 
finding upon any issue submitted to the jury, and, in addition to such special finding 
on any issue submitted, the jury shall, in each case, return a general verdict and shall 
assess such damages, if any, therein as they may deem just. 

[10] The defendant insurance company, if it so desired, might, upon request made 
to the trial court, have had special findings on the question of its liability on the 
policy and the amount thereof. The failure by defendant insurance company to ask 
for a special finding voids any objection to the rendition of a general verdict only. 
The statute (chapter 1268, §9) provides that the insurer, in every policy insuring 
against liability for personal injuries, shall be directly liable to the injured party, and 
may be joined as a defendant with the person insured, in which case judgment shall 
bind both the insured and the insurer; or the injured party, after having obtained 
judgment against the insured alone, may proceed on said judgment in a separate action 
against the insurer, provided that any payment by either insured or insurer on such 
liability shall be a bar to recovery against the other of the amount so paid, and 
provided also that in no case shall the insurer be liable for damages beyond the 
amount of the face of the policy. 

We think the better practice under this statute is for the trial court, when an 
insurance company is joinéd as a defendant, to direct the jury if they assess damages in 
excess of the amount of the face of the policy, to return two special findings—one 
against the insurance company for the amount of its liability under the policy; and 
one against the defendant, the insured, for the full amount of the damages. If both 
defendants are found to be liable, and the damages are not in excess of the amount 
of the liability under the policy, a general verdict against both defendants is sufficient. 
In the case at bar plaintiff only claims the right to have judgment against the insur- 
ance company for $5,000, the amount of liability on the policy, and has offered to remit 
as against said insurance company all of said verdict in excess of $5,000. A similar 
procedure was followed on suggestion of this court in the Lalonde Case (see Rescript 
filed April 6, 1923). 

The defendants’ exceptions are overruled, and the case is remitted to the superior 
court, with direction, upon filing a remittitur by the plaintiff of all of said verdict in 
excess of $5,000 as to the insurer, to enter judgment upon said verdict as returned 
against the insured, and to enter judgment upon said verdict as reduced by the remit- 
titur against the insurer. Any execution issued upon said judgments shall be levied in 
accordance with the provisions of Public Laws R. I. Jan., 1915, c. 1268, § 9. 
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FIRE ASS’N OF PHILADELPHIA v. MOSS et al. (No. 213.) 
(Court of Civil Appeals of Texas. Waco. April 16,1925. Rehearing Denied 
May 14, 1925.) 

272 Southwestern Reporter 555. 

2. INSURANCE—ALLEGED FALSE STATEMENTS OF PLAINTIFFS, AS 
TO CONDITION AND MODEL OF CARS INSURED, HELD NO DE- 
FENSE TO ACTION ON POLICY. 

Though plaintiffs made false statements, as to model and condition of two cars 
insured with defendant against fire, where defendant did not, within a reasonable 
time after discovering falsity thereof, give notice to plaintiffs that it would not be 
bound by policies, such statements constituted no defense to an action thereon, in 
view of Rev. St. art. 4948, 

(For other cases, see Insurance, Dec. Dig., § 390.) 


Error from District Court, McLennan County; James P. Alexander, Judge. 

Action by W. L. Moss and another against the Fi ire Association of Philadelphia. 
Judgment for plaintiffs, and defendant brings error. Affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 

Shires & Dunnam, of Waco, for defendants in error. 

Statement. 

StanForD, J. This suit was brought by W. L. Moss and O. L. Jones, doing 
business under the firm name of the Moss Motor Company, defendants in error 
herein, against plaintiff in error on_ two insurance policies, both issued February 2, 
1923, one for $1,050, covering a Chalmers automobile, and the other for $1, 875, 
covering a Packard touring car, alleging both cars were destroyed by ‘fire; and that 
proofs of loss had been made, etc. Plaintiff in error answered, in substance, after 
general denial, that defendants in error had other insurance on said two cars, in 
that they had a blanket policy for $6,000 on their stock of second-hand cars, and 
that the two cars were second-hand cars, etc., and that by reason of said other in- 
surance, no recovery could be had, etc. Plaintiff in error pleaded further that the 
Chalmers car was represented to be a new car at the time defendants in error 
purchased same, etc., and that the Packard was represented to be a 1920 model, 
etc., and that both of said representations were untrue, and were warranties, and that 
said warranties were breached and that therefore they were not entitled to a 
recovery. 

Defendants in error filed a supplemental petition in reply to the’ special answer 
of plaintiff in error, in which they alleged that they had no other insurance on the 
cars in question, and alleged further that if they did have other insurance, plaintiff 
in error had knowledge of same at the time it issued the policies involved herein; 
that plaintiff in error was informed as to the contents of the blanket policy, and that 
said blanket policy was shown to the agent of plaintiff in error at the time said 
agent issued and delivered the policies sued upon, and with full knowledge of the 
existence of the Camden blanket policy and the provisions thereof, and of the agree- 
ment between S. Hundley, agent for the Camden Insurance Company, and defendants 
in error to eliminate the cars in question from said blanket policy, the defendant 
issued said policies, and agreed that the said other insurance, if any, would in no 
way affect the policies of insurance issued by it, and agreed and consented and 
stated to defendants: in error that the policies issued by it would be in force and 
effect and cover the automobiles described to the full extent of loss specified in said 
policies against destruction by fire, regardless of the effect the other policy might 
have, if any existed; that the agent of plaintiff in error at said time stated to defend- 
ants in error that said blanket policy did not in any way cover and protect them on 
the two cars, and induced defendants in error thereby to so believe and to accept said 
policies; that defendants in error relied upon these statements ‘as true and accepted 
said policies; that plaintiff in error, having issued and delivered, said policies with full 
knowledge of all the facts in reference to the blanket policy, thereby waived the pro- 
visions in said policies to the effect that no recovery could be had under said policies if, 
at the time of the loss, there should be other insurance covering such loss, etc.; 
— that plaintiff in error was estopped from setting up such provisions as a 
efense. 

Defendants in error alleged further that, at the time of the issuance of the 
policies, the said cars were new cars, in first-class condition; that they correctly 
described same in their application for said policies, giving the model, the serial 
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number, etc., except the model number of the Packard car, which they gave as 1920, 
believing this to be true and correct, when it ought to have been. 1917; that they 
told the agent, when writing said policies, that the Chalmers car had been run about 
400 miles; that said agent thoroughly examined both said cars, and knew all about 
both of said cars, and knew taht both cars had been slightly used, and after having 
been advised of all the true facts about said cars, said agent issued said policies, 
classifying said cars as new cars, and that by reason of its agent so doing, when 
he was in possession of all the facts, plaintiff in error waived any erroneous state- 
ments, if any, in the application, and is now estopped to urge same as a defense; 
that if there were any erroneous statements made in reference to said cars, plain- 
tiff in error knew or learned of such false statements, if any, and did not within 
a reasonable time after having such knowledge, give to defendants in error 
notice that it would not be bound by said policies, and thereby waived its rights, if it 
ever had such rights, to rely upon the provisions of the policies in reference to false 
statements. 


The court submitted the case to the jury on special issues, which issues and the 
answers of the jury thereto are as follows: 


“Special issue No.1: At the time S. Hundley, agent for the Camden Fire Insur- 
ance Company, attached the last rider, dated January 15, 1923, to the blanket policy, 
was it mutually understood and agreed by the said S. Hundley and the plaintiffs 
that the blanket policy should not cover and protect the two cars in question from loss 
by fire while in the building in question? Answer: ‘Yes.’” 


“If you answered the foregoing question ‘yes,’ then you need not answer the 
next question; but, if you answered ‘no,’ then you will answer the following question: 

“Special issue No. 2: Did the defendant insurance company, within a reasonable 
time, after discovery that the two cars in question were covered by the blanket policy 
(if you have found that they were not mutually excluded from the blanket policy) 
notify the plaintiffs, or either of them, that defendant would not be bound by its 
policies of insurance? Not answered.” 

“Special issue No. 3: Did the plaintiffs, or either of them, represent to T. O. 
Glover, agent of the defendant company, at the time he issued and delivered the policies 


in question, that the Chalmers car in question was a new car bought in December, 
1922? Answer: ‘Yes.’” 


“If you answer the foregoing ‘no,’ you need not answer questions 4, 5, 5a, or 6, 
but, if you have answered ‘yes,’ then you will answer the following question: 


“Special issue No. 4: Was said representation, if any, true or untrue? Answer: 
,”” 


‘Untrue. . 


“If you answered the foregoing question ‘true,’ you need not answer the next 
question, but, if you answered ‘untrue,’ you will answer the next question: 

“Special issue No. 5: Was said representation, if any, material to the risk? 
In this connection you are instructed that a representation is material, if, had the 


insurance company known the true facts, they would have charged a higher rate of 
premium. Answer: ‘Yes.’” 


__ “Special issue No. 5a: Did the insurance company rely upon said representation 
(if any) that the Chalmers car in question was a new car bought in December, 1922, 
and issue said policy in reliance thereon? Answer: ‘Yes.’” 


“If you have answered special issue No. 4 ‘true,’ you need not answer the next 
question, but, if you have answered ‘untrue,’ then you’ will answer the following 
question : 


“Special issue No. 6: Did the insurance company, within a reasonable time, 
after discovery that said representation, if any, was untrue (if it was untrue) notify 
the plaintiffs, or either of them, that the insurance company would not be bound on 
said insurance policy? Answer: ‘No.’” 

“Special issue No. 7: Did the plaintiffs, or either of them, represent to T. O. 
Glover, agent for the défendant insurance company, at the time he issued and de- 
livered the insurance policy in question, that the Packard car was a 1920 model? 
Answer: ‘Yes.’” 

“If you have answered the foregoing ‘no,’ you need not answer questions 8, 9, 10, 
or 11, but, if you have answered ‘yes, then you will answer the following question: 
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“Special issue No. 8: Was said representation, if any, true or untrue? Answer: 
‘Untrue.’ ” 

“If you have answered the foregoing question ‘true,’ you need not answer the 
following question, but, if you have answered ‘untrue,’ then you will answer the fol- 
lowing question: 

“Special issue No. 9: Did the defendant insurance company rely upon said rep- 
resentation, if any, and issue said policy of insurance in reliance thereon? Answer: 
‘No.’ ” 

“Special issue No. 10: Was said representation, if any, material to the risk? 
In this connection you are instructed that a representation is material, if, had the in- 
surance company known the true facts, they would have charged a higher rate of 
premium or would have declined the insurance altogether. Answer: ‘Yes.’” 

“Special issue No. 11: Did the insurance company, within a reasonable time 
after discovery that the Packard car was not a 1920 model (if it was not a 1920 model) 
notify the plaintiffs, or either of them, that the insurance company would not be 
bound on said insurance policy? A reasonable time is defined under special issue 
No. 2. Answer: ‘No.’” 

“Special issue No. 12: What amount of money in your opinion, would it have 
cost in February, 1923, to replace or repair the damage done to the Chalmers car by 
the fire in question? Answer: $1,000.” 

“Special issue No. 13: What amount of money, in your opinion, would it have 
cost in February, 1923, to replace or repair the damage done to the Packard car by 
the fire in question? Answer: ‘$1,000.’” 

The court entered judgment qn said findings for defendants in error. 

Opinion. 

Both policies sued upon contained the following provision: 

“No recovery can be had under this policy, if, at the time the loss occurs, there 
be any other insurance covering such loss which would attach if this insurance had 
not been effected.” 

Under several assignments, the insurance company contends that there was other 
insurance on the two cars in question, and so, under the terms of the policy above 
quoted, the trial court should have instructed in its favor. Under other assignments, 
it contends that the blanket policy in the Camden Fire Insurance Company covered 
the loss in question, and so the court erred in submitting this question to the jury in 
special issue No. 1. Under other assignments, the insurance company contends that 
article 4948 of our statutes does not apply to contractual warranties, and so the court 
erred in submitting to the jury the issue of whether or not the insurance company, 
within a reasonable time after it learned of the other insurance, disaffirmed the two 
policies here involved. 

The record discloses that in January, 1923, defendants in error were in the 
automobile business at 609 Franklin Street in Waco; that they had some 12 or 15 
secondhand automobiles in their garage in their place of business, and that they had 
taken out in the Camden Fire Insurance Company, through S. Hundley, the local 
agent, a blanket policy for $6,000, covering said cars while in their place of business; 
that the Chalmers and Packard cars in question, being in first-class condition and 
practically new, were out of said garage most of the time, being used by defendants 
in error, but were put in the garage at night, because neither of the defendants in 
error had a garage at his residence; that by reason of these two cars being out of 
the garage most of the time and unprotected by the blanket policy for $6,000 in the 
Camden Company, defendants in error applied to S. Hundley, agent for the Camden 
Insurance Company, for special insurance on these two cars that would protect them 
against loss by fire anywhere, out of the building as well as while in the building, but 
Mr. Hundley could not write such a policy, and in order that defendants in error 
might get such a policy in some other company, on January 15, 1923, S. Hundley, as 
agent for the Camden Fire Insurance Company agreed with defendants in error to 
eliminate the two cars in question from the blanket policy, that is, make such changes 
in the blanket policy as were necessary to be made so it would not cover the two 
cars in question, and the evidence was sufficient to show that, to accomplish this pur- 
pose, the rider of January 15, 1923, was attached to the blanket policy. This rider 
had been introduced in evidence on a former trial of the case, but had been lost or- 
misplaced, and so was not put in evidence on the last trial, but S. Hundley, as well 
as defendants in error, testified that such was the purpose and effect of such rider. 
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[1] In answer to the first special issue, the jury found that at the time S. Hundley, 
agent for the Camden Fire Insurance Company, attached the last rider, dated January 
15, 1923, to. the blanket policy, it was mutually understood and-agreed by the said S. 
Hundley and defendants in error that the blanket policy should not cover and protect 
the two cars in question from loss by fire while in the building in question. Plaintiff 
in error did not file any motion to set aside the findings of the jury, but did file a 
motion, asking the trial court to enter judgment in its favor on said findings, and 
plaintiff in error not having presented any motion to set aside the findings of the 
jury, and having asked that judgment be rendered in its favor on said findings, thereby 
approving said findings, such findings are conclusive as to the. facts found, and 
plaintiff in error cannot question in this court the sufficiency of the evidence to sup- 
port such findings. Revised Civil Statutes, arts. 1986, 1990; Scott et al. v. Farmers’ 
& Merchants’ Nat. Bank (Tex. Civ. App.)-66 S. W. 493; First.Tex. St. Ins. Co. v. 
Burwick (Tex. Civ. App.).193°S. W. 165; Waller v. Liles, 96 Tex. 21, 70 S. W. 17; 
Henne & Meyer .v.. Moultrie, 97 Tex. 216, 77 S. W. 607; Fant v. Sullivan (Tex. Civ. 
App.) 152-S. W. 515; Kendrick v. Polk -(Tex Civ. App.) 225 S. W. 826; Blackwell 
v. Vaughn et ux. (Tex. Civ. App.) 176 S. W. 912. We will say, however, we have 
examined the statement of facts, and find the evidence raised the -issue submitted and 
is ample to support the findings of the jury on same. 

There being no other insurance on the cars in question when plaintiff in error 
issued and delivered the policies herein sued upon, as found by the jury, the question 
of contractual warranties, under article 4948, as contended by plaintiff in error, does 
not arise. Such issue could only arise upon a negative answer to both the first and 
second issues. We overrule all of the assignments raising the questions here re- 
ferred to. i 

[2] Under other assignments, plaintiff in error contends that because at the time 
said policies were issued and delivered, defendants in error represented that the Chal- 
mers car was a new car, and that the Packard was a 1920 model, and said state- 
ments were untrue and were material, and were relied upon as to the Chalmers but 
were not relied upon as to the Packard, that judgment should have been rendered for 
the plaintiff in error. But with reference to both said cars, the jury found further 
that the insurance company did not, within a reasonable time after the discovery 
that ‘said representations were untrue, notify defendants in error, or either of them, 
that it would not be bound by said policies, and as to the Packard car the jury found 
that the insurance company did not rely upon the incorrect statement as to the model, 
the only incorrect statement claimed as to this car. The jury having found as to 
the alleged false statements as to both of said cars that the plaintiff in error did not, 
within a reasonable time after the discovery that said representations were untrue, 
notify defendants in error, or either of them, that it would not be bound by said 
policies, and plaintiff in error not having filed any motion in the trial court asking 
that said findings of the jury be set aside, and having filed a motion asking for a 
judgment on said findings, the same became conclusive of the facts found, and plaintiff 
in error cannot in this court question the sufficiency of the evidence to support such 
findings. See authorities above cited. So, if defendants in error did make false 
statements as to the two cars in question, as plaintiff in error did not, within a rea- 
sonable time after discovering the falsity of same, give notice to defendants in error 
that it would not be bound by said policies, said alleged false statements constituted no 
defense. Revised Civil Statutes, art. 4948; National Life Ass’n v. Hagelstein (Tex. 
Civ. App.) 156 S. W. 354; American Nat. Ins. Co. v. Burnside (Tex. Civ. App.) 175 
S. W. 169; American Nat. Life Ins. Co. v. Rowell (Tex. Civ. App.) 175 S. W. 170; 
Guarantee Life Ins. Co. v. Evert (Tex. Civ. App.) 178 S. W. 643; St. Paul Fire & 
Marine Ins. Co. v. Pipken (Tex. Civ. App.) 207 S. W. 360; Milwaukee Mechanics’ 
Ins. Co. v. Weathered (Tex. Civ. App.) 234 S. W. 568. The evidence was sufficient 
to show that, at the time the agent of plaintiff in error wrote said policies, he carefully 
examined both of said cars, and was informed both of them had been used; that the 
Chalmers had been run about 400 miles; that said agent knew all about said cars and 
classified them himself as new cars. We overrule all assignments presenting the ques- 
tions here discussed. 

Finding no reversible error in the record, the judgment of the trial court is in all 
things affirmed. 
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HARTFORD FIRE INS. CO. v. OWENS. (No. 10918.) 
(Court of Civil Appeals of Texas. Fort Worth. Jan, 24,1925. . Rehearing Granted 
March 14, 1925. Rehearing Denied April 11, 1925.) 
272 Southwestern Reporter 611. 
1, INSURANCE—PROVISION AGAINST LIABILITY FOR LOSS OF 
PROPERTY WHILE INCUMBERED BY LIEN OR MORTGAGE VOID. 
“while incumbered by any lien or mortgage,” held void, under Vernon’s Sayles’ Ann. 
Civ. St. 1914, art. 4892, as provision for forfeiture. 
(For other cases, see Insurance, Dec. Dig., §§ 283[2], 330[1]. ) 


2. INSURANCE—INSURED HELD ENTITLED TO.RECOVER FOR LOSS 

OF CAR BY FIRE WHILE IN POSSESSION OF THIEF. 

Owner of automobile, destroyed by fire while in possession of thief during life 
of policy insuring it against fire and theft, held entitled to recover for loss by fire, 
in absence of proof that he would never have recovered it even if car had not burned. 

(For other cases, see Insurance, Dec. Dig., § 421.) 


3. INSURANCE—BREACH OF CONDITION AGAINST INCUMBRANCE 
OF PROPERTY BY LIEN, NO DEFENSE WHETHER ‘IT CON- 
TRIBUTED TO LOSS OR NOT. 

Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4892, Seiad defense to suit on 
insurance policy that property insured is jncumbered by lien or mortgage, whether 
breach of condition against such incumbrance contributed to or brought about loss, 
as required by article 4874a, or not. 


(For other cases, see Insurance, Dec. Dig., §§ 283[2], 330[1].) 


4. INSURANCE—INSURED’S ESTIMATE HELD SUFFICIENT PROOF 
OF MARKET VALUE OF AUTOMOBILE, 
. In action on automobile insurance policy, plaintiff’s estimate of value of car as 
$1,500 held sufficiently definite proof of market value, though given in halting and 
indefinite manner, where no witness testified that it was -worth less, and $800 was 
maximum insurance and principal amount for which judgment was rendered. 
(For other cases, see Insurance, Dec.. Dig., § 665[4].) 
6. INSURANCE—INTEREST NOT RECOVERABLE BY INSURED MAK- 
ING NO PROOF OF LOSS AS REQUIRED BY POLICY. 
Where insured fails to make proof of loss, as required by policy, it is error to 
allow interest on amount of policy from date of loss. 
(For other cases, see Insurance, Dec. Dig., § 598.) 


On Motion for Rehearing. 

7. INSURANCE—JUDGMENT AWARDING INTEREST ON AMOUNT OF 
POLICY FROM DATE OF LOSS AFFIRMED, NOTWITHSTANDING 
FAILURE TO MAKE PROOF OF LOSS. 

Evidence of local agent’s promise to send proof of loss to company, adjuster’s 
request that insured sign statement to be sent to company, and his subsequent letter 
informing insured of company’s denial of liability, held to require affirmance of 
judgment for insured in amount of policy with interest from date of loss, notwith- 
standing failure to make proof of loss. 

(For other cases, see Insurance, Dec. Dig., § 665[8].) 


Appeal from District Court, Wichita County; John Davenport, Special Judge. 

Action by Z. P. Owens against the Hartford Fire Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

Thompson, Knight, Baker & Harris and Pinkney Grissom, all of Dallas, for 
plaintiff in error. 

Bonner, Bonner & Sanford, of Wichita Falls, and H. G. Bennett, of Burk- 
burnett, : for defendant in error. 

Dunxun, J. The Hartford Fire Insurance Company has appealed from a 
judgment recovered against it by Z. P. Owens, for the value of an automobile on 
an insurance policy issued by the company insuring the car against the risks of 
fire and theft. 

. The principal defenses to the suit were based on these two provisions in the 
policy : 

“Unless otherwise provided by agreement in writing added hereto, this com- 
pany shall not be liable for loss or damages to any property insured hereunder: 
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“(a) While incumbered by any lien or mortgage. 

“(b) While the automobile described herein is frequently or habitually used 
as a public or livery conveyance for carrying passengers for compensation, and for 
one week after the termination of said use; or while being rented under contract or 
leased, or operated in any race or speed contest.” 

The trial was without a jury, and the trial judge filed findings of fact and con- 
clusions of law which appear in the record. 

The evidence showed, and the court found, that the automobile was incumbered 
by a mortgage lien at the time the policy was issued, and that no agreement was 
added to the policy by which the company waived its right, if any it had, to resist 
payment of it by reason of that fact. To evercome that defense, plaintiff relied in 
part upon the provisions of article 4892 of our Revised Civil Statutes (Vernon’s 
Sayles’ Ann. Civ. St. 1914), which reads as follows: 

“Any provision in any policy of insurance issued by any company subject to the 
provisions of this act to the effect that if said property is incumbered by a lien of 
any character or shall after the issuance of such policy become incumbered by a 
lien of any character, that such incumbrance shall render such policy void, shall 
be of no force and effect, and any such provision within or placed upon any such 
policy shall be absolutely null and void.” 

1] Discussing the first provision of the policy quoted above, appellant contends, 
in effect, that the language used, “while incumbered by any lien or mortgage,” is not 
a provision for forfeiture of a policy already in force, but merely a stipulation 
indicating the time during which the policy would not be effective, and that therefore 
the statute quoted has no application. Differently expressed, the contention is, in 
effect, that, if the automobile had been unincumbered at the time the policy was 
issued, and the mortgage placed on it later, the policy would have been valid while 
unincumbered, but of no binding force so long as the incumbrance remained against 
it; and that, since the mortgage given by Owens existed at the time the policy 
was issued and was never removed, the policy never became effective. 

In the absence of article 4892 of our Statutes, the decision of our Supreme 
Court in British American Assur. Co. v. Miller, 91 Tex. 414, 44 S. W. 60, 39 L. R. A. 
545, 66 Am. St. Rep. 91, to say the least, tends strongly to support that contention. 
In that case it was held that Judge Miller could not recover for the loss of certain 
personal effects destroyed by fire in Henrietta, where he had carried them while 
temporarily holding court, because the policy stipulated that they were insured 
“while” located in his home in Wichita Falls; the holding being that the removal 
of the property did not forfeit the policy but merely suspended it during the absence 
of the property from the owner’s home, and that the stipulation discussed was a 
limitation of time during which the policy would be effective. 

In G. C. & S. F. Ry. Co. v. Howard, 97 Tex. 513, 80 S. W. 229, a like con- 
struction was placed on the language of a statute making railroad companies liable 
for injuries to their servants “while engaged” in the operation of locomotives; the 
conclusion being that that language was a limitation of time within which compensa- 
tion could be claimed. However, it is to be noted that that construction was of a 
statute and not of language of a contract claimed to be in violation of a statute. 

In Hanover Fire Insurance Co. v. National Exchange Bank (Tex. Civ. App.) 
34 S. W. 333, the collection of a fire insurance policy was refused by reason of 
language contained in it to the effect that it would be void if the property covered 
be incumbered by a lien; the proof showing that it was so incumbered at the time 
the policy was issued. The effect of that decision was that the policy never took 
effect. 

In Merchants’ & Bankers’ Underwriters v. Williams (Tex. Civ. App.) 181 
S. W. 859, a like construction was announced of an insurance contract which stipu- 
lated that title to the land upon which the building insured was situated must be in 
the insured. It was held that the policy never became operative, because the insured 
never owned title. 

But article 4892 of our Statutes was not enacted until the year 1913, which was 
after all the decisions noted above had been rendered, and, even if it be conceded 
that under the rule announced in the Miller Cas and others that, in the absence of 
that statute, the policy at issue in the present suit should be construed as never 
having taken effect by reason of the incumbrance on the automobile, the further 
question arises as to whether: the provision quoted from the policy can be given 
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effect as a mere time limit or condition of insurance, as insisted by appellant, with- 
out doing violence to the terms of article 4892. 

We have reached the conclusion that the construction so invoked by ap lant 
should be overruled. While the language of the exemption clause of the policy is 
not in the specific terms of the provision which the statute stipulates shall be null 
and void, it should be construed as substantially the same. Any other construction 
would be a play upon words that would defeat the obvious meaning and purpose 
of the statute. The statute expressly renders of no force or effect a provision that 
the policy shall become void if the property insured is incumbered by a lien at the 
time of its issuance, or becomes so incumbered thereafter. Evidently the term 

“void,” as there used, was not used in a strictly technical sense, for it cannot be 
reasonably supposed that the Legislature had in contemplation that a provision might 
be inserted in a policy, rendering it void from its inception, if the property should 
be incumbered by a lien at any time after its issuance. The manifest purpose of 
the statute was to cut off the defense to a suit to. collect the policy, based on the, 
fact that the property was incumbered when the policy was issued or at any time 
thereafter. If not prevented by statute, the parties to an insurance policy have the 
right to contract in the language of the policies of the Miller Case, and other 
cases cited above, but the insurer cannot evade the statute by merely using language 
in the exemption clause different from that used in the statute, but intended to 
accomplish the same purpose as that which was prohibited by the statute and clearly 
apparent from its terms, 

[2] In International Indemnity Co. v. Duncan, 254 S. W. 233, the Court of 
Civil Appeals of the Fifth District affirmed a recovery on a policy of insurance on 
an automobile against fire and theft that contained a stipulation of exemption from 
liability substantially the same as the one in this case. In that case it further ap- 
peared, as was shown in this case, that the automobile was stolen from the insured 
and very shortly thereafter was destroyed by fire while in the possession of the 
thief. And the insurance company also contended, as is insisted by appellant in this 
case, that the loss of the car by the owner was by reason of the theft and not by 
fire. That contention was specifically discussed and overruled; the argument ad- 
vanced being to the effect that title did not pass to the thief, but was in the insured 
at the time the machine was burned, and therefore the insured was entitled to recover 
under the provision in the policy insuring it against loss by fire. 

The action of the Supreme Court in dismissing an application for a writ of 
error to that decision suggests a probable holding that the construction of article 
4892 involved in the decision was not erroneous (Rev. Stats. [Vernon’s Sayles’ 
Ann. Civ. St. 1914] art. 1521, subd..3), since the recovery sought was for $3,000, the 
amount of insurance stipulated in the policy. 

But, aside from that inference, we believe the conclusion reached by the Court 
of Appeals is sound, and no authority has been cited by appellant which, in our 
opinion, is in conflict with it. In this case, as in that, not only is it true, as a matter 
of course, that title to the car never passed from the insured, but it was also an 
undisputed fact that it was destroyed by fire during the life of the policy. That 
made a primo facie case for recovery for loss by fire which could not be overcome 
on the theory that it was a loss by theft, except by a shoiwng that, even if the 
car had not burned, the owner would never have recovered it. And, in the absence 
of proof that it was burned, the owner could have recovered only on the provision 
insuring against theft. 

[3] Article 4874a, Vernon’s Sayles’ Ann. Civ. Statutes, reads as follows: 

“That no breach or violation by the insured of any of the warranties, con- 
ditions or provisions of any fire insurance policy, contract of insurance, or applica- 
tion therefor, upon personal property, shall render void the policy or contract, or 
constitute a defense to a suit for loss thereon, unless such breach or violation con- 
tributed to bring about the destruction of the property.” 

In Fireman’s Ins. Co. v. Alonzo, 112 Tex. 283, 246 S. W. 82, it was held by 
the Commission of Appeals that the removal of property covered by a fire insurance 
policy from the warehouse in which it was stored, at the time the policy was issued 
to another warehouse across the street in the same town, without the consent of 
the insurer, avoided the policy. The policy stipulated that the property was insured 
“while” it was located in the warehouse first mentioned. The court held. that the 
decision of the Supreme Court in the Miller Case, 91 Tex. 414, 44 S. W. 60, 39 
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L. R. A. 545, 66 Am. St. Rep. 901, controlled, and that the policy was not in force 
when the property was burned, as was pleaded by the insurance company. The 
provisions of article 4874a were invoked by the owner of the property as pre- 
cluding that defense, and the trial court found that the building to which the 
property was removed was in fact a less hazardous risk than the one from which the 
property had been removed, and required a lower rate of insurance. But that court 
further found that neither the warehouse where the property was located at the 
time of the issuance of the policy, nor any of its contents, was burned or damaged 
by the fire.. The Commission of Appeals held that the statute invoked had no 
application, saying: 

“The act [article 4874a] operates only in those cases where there has been 
a breach or violation of a warranty, condition or provision of an insurance policy, 
but which breach or violation did not contribute to bring about the destruction 
of the property. As there was no breach or violation of any warranty, condition, 
or provision of the policy, the statute has no application.” 

In Boatner v. Providence-Washington Ins. Co., 241 S. W. 136, the Commission 
of Appeals held that article 4874a did not preclude the defense which was urged and 
sustained to a suit to collect a policy by reason of the breach of a stipulation con- 
tained in it that the same should be void if the insured “now has or shall hereafter 
make or ‘procure any other contract of insurance, whether valid or not, on property 
covered in whole or in part by this policy.” And in support of that conclusion 
the court quoted the following from the opinion of Chief Justice Cureton in 
Philadelphia Underwriters’ Agency v. Driggers, 111 Tex. 392, 238 S. W. 633: 

“This act has reference only to those warranties and provisions in policies the 
breach of which might contribute to or bring about a fire loss. McPherson v. 
Camden Fire Insurance Co. (Tex. Com. App.) 222 S. W. 211; Providence-Wash- 
ington Insurance Co. v. Levy & Rosen (Tex. Com. App.) 222 S. W. 216; Aétna 
Insurance Co. v. Waco Co. (Tex. Com. App.) 222 S. W. 217; Merchants’ & 
Mfgrs.’ Lloyd’s Ins. Exch: v. Southern Trading Co. (Tex. Com. App.) 229 S. W. 
315; Humphfey et al. v. National Fire Insurance Co. (Tex. Com. App.) 231 S. W. 
750. The clauses in the policies sued on, to the pleading of which by appellants’ 
exceptions were sustained, are not within the purview of this act. A violation of 
these provisions manifestly could not contribute to or bring about the destruction 
of property by fire. In the case of Merchants’ & Mfgrs.’ Lloyd’s Exch. v. Southern 
Trading Co., cited above, the Commission of Appeals correctly held that the record 
warranty clause contained in ‘fire policies in the state of Texas is not affected by 
the act above quoted.” 

Those decisions are not applicable to the present suit. The language of article 
4874a, which was construed as having “reference only to those provisions in policies 
the breach of which might contribute to or bring about a fire loss,” was “warranties, 
conditions or provisions of any fire insurance policy, contract of insurance, or 
application therefor, upon personal property.” * * * (Italics ours.) While article 
4892 definitely and specifically precludes a satin to the collection of such a 
policy as therein referred to, by reason of the breach of a _Provision in the policy 
that it would be void if. the property covered by the policy “ts incumbered by a lien 
of any character or shalt after the insurance of such policy become incumbered by 
a lien of any character.” (Italics ours.) That language is too plain and specific 
to leave any room for a difference of opinion as to what the Legislature meant 
by employing it. 

The trial judge found that plaintiff was engaged‘in. the business of trans- 
porting passengers for hire from the town of Burkburnett, where he resided, to 
the city of Wichita Falls, and used automobiles for that purpose, that Ford cars 
were the machines regularly employed by him in that service, but that he’ occasionally 
used the Cole 8, the car covered by the insurance policy sued on in: this case, 
whenever one of the Ford cars happened to be out of order. But there was a 
further finding that the Cole 8 car was not frequently or habitually used ‘as a 
public or livery conveyance for carrying passengers for compensation within the 
meaning of the provision in the policy that that car would not be insured while 
being so used, and which provision and the alleged breach thereof was specially 
pleaded as a further defense to the suit. While there was evidence tending to 
contradict the truth of that finding, yet it has sufficient support in other testimony 
introduced, and therefore we.overrule the assignment challenging it, on the ground 
that it was without evidence to support it and contrary te the uncontroverted testi- 
mony of plaintiff himself. 
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[4] Nor can we sustain the further contention that plaintiff’s testimony as to 
the value of the car, which was the only testimony as,to its market value, was 
too indefinite to amount to legal proof of such value. While plaintiff’s estimate was 
given in a halting and rather indefinite manner, his estimate’ was in the sum of 
$1,500, and no witness testified that it was worth less than that sum, and $800 
was the maximum of insurance and the amount for which judgment was rendered, 
exclusive of interest. i 

The foregoing conclusions render it unnecessary to discuss other assignments 
of error challenging further findings of the trial judge, to the effect that at all 
events appellant waived its right to urge the defense based on the incumbrance 
existing against the car at the time the policy was issued, by reason of the knowledge 
of such incumbrance by W. U. McCutcheon, with whom plaintiff negotiated for 
the insurance, and who actually delivered it and collected the premiums, and who 
the court found was the duly authorized agent of the defendant in all those matters. 

[5,6] The insurance policy contained this provision: 

“Payment on Loss. This company shall not be held to have waived any pro- 
vision or contention of this policy or any forfeiture thereof by any requirement, 
act or proceeding on its part, relating to the appraisal or to any examination. herein 
provided for and the loss shall in no event become payable until sixty days after 
the notice, ascertainment, estimate and verifying proof of loss here required have 
been received by this company.” ; ' 

The car was burned on October 5, 1922, the date of. the judgment was June 13, 
1923, and the amount of the judgment was $833.25. -That sum included $800 as the 
value of the car, and $33.25 as interest from the date of the.loss to the date of the 
judgment. In appellant’s brief, the following is said: “The statement of facts does 
not show that proof of loss was ever made.” 

That statement in the brief is not controverted by appellee in briefs filed by him, 
and we shall accept it as correct, without undertaking to verify its correctness by 
an examination of the statement of facts; and accordingly the contention. presented, 
that the court erred in allowing a recovery of $33.25, as interest in addition to the 
principal of $800, is sustained, and the entire judgment will be reversed, and the cause 
will be remanded to the trial court for excessiveness, unless appellee shall within 
20 days from this date file a remittitur of such interest. Fire Ass’n of Philadelphia 
v. Strayhorn (Tex. Com. App.) 211 S. W..447. If the remittitur so suggested be 
filed within the time named, then the judgment of the trial court will be affirmed 
for the amount rendered less such interest; but all costs of appeal will be taxed against 
appellee in either event. 

On Motion for Rehearing. 

We have carefully considered the motion for rehearing by plaintiff in error. 
The questions therein presented have been disposed of on original hearing, and, after 
a due consideration of the further argument and authorities, we adhere to the con- 
clusion already reached without a further discussion of the questions involved, and 
accordingly the motion for rehearing by plaintiff in error is overruled. 

[7] The defendant in error has likewise filed a motion for rehearing, in which he 
points out for the first time evidence appearing in the statement. of facts which shows 
without contradiction that McCutcheon, the local insurance agent with whom plaintiff 
negotiated for the insurance, and who delivered the policy to.the plaintiff and collected 
from him the premium, was informed of the theft of the car and its destruction: by 
fire on the morning following the loss of. the car, and then and there promised to 
write out a claim for the plaintiff and send in proof of the loss to the company. The 
proof further showed that, at the request of McCutcheon,. plaintiff went te. Wichita 
Falls with him, where he met Mr. Moore, the company’s adjuster, who wrote up 
a statement and had plaintiff sign it, saying that he wanted it to send to the defend- 
ant company in order that it might be paid. The proof further showed that.on Novem- 
ber 29, 1922, R. R. Moore, adjuster for the defendant company, wrote plaintiff.a letter 
calling his attention to the fact that the writer had several times personally discussed 
plaintiff's claim against the defendant company:on account of the theft and :subse- 
quent burning .of the automobile described in the insurance policy, and that the. writer 
regretted to inform the plaintiff that the defendant company.. would not.pay the 
claim, by reason of the fact that the policy was void, according: to its terms and 
conditions. The letter further stated that if plaintiff would surrender. the “policy to 
Mr. C. E. McCutcheon of Burkburnett, the broker with.whom you placed ‘the. insur- 
ance on this automobile, he will return to you the check. for the premium: paid on’ said 
policy.” According to the testimony of witness Robbins, the date ofthe ‘trip made 
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by Owens to the office of Mente: the adjuster, was 3 or 4 days after plaintiff reported 
the loss of his car. 

In Delaware Uaderwtiiis v. Brock, 109 Tex. 429, 211 S. W. 779, it is held to be 
the settled law of Texas that a denial of liability by an insurance company matures 
the claim for loss, based on a policy upon which the suit was instituted. 

[8] In view of the evidence referred to above, we are unable to say with cer- 
tainty that the court allowed interest in an amount in excess of what should have been 
allowed. At all events, if there be excess, the amount is too small to merit considera- 
tion under the maxim de minimis lex non curat. 

Accordingly, the motion for rehearing by defendant in error is granted, and the 
judgment of this court on original hearing will be so changed as to affirm the judg- 
ment of the trial court in its entirety, and all costs of appeal, as well as that incurred 
in the trial court, are adjudged against plaintiff in error. 


CONTINENTAL INS. CO. v. DILLOW er at. (No. 7369.) 
(Court of Civil Appeals of Texas. San Antonio. May 20, 1925.) 
273 Southwestern Reporter 624. 
INSURANCE—APPROPRIATION OF AUTO BY CONDITIONAL VENDEE, 

OR ONE IN POSSESSION UNDER HIM, NOT THEFT WITHIN INSUR- 

ANCE POLICY. 

In action on automobile theft policy, evidence that automobile and purchaser, under 
conditional sale contract, disappeared at same time, and that car was seen in possession 
of purchaser’s friend, held insufficient to show theft of car, inasmuch as conversion 
by purchaser lawfully in possession, or by another placed in possession by him, could 
not be a theft, under terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


Error from Tarrant County Court for Civil Cases; H. O. Gossett, Judge. 

Action by S. S. Dillow and another against the Continental Insurance Company. 
Judgment for plaintiffs, and defendant brings error. Reversed and rendered. 

Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 

F. M. Bransford, of Fort Worth, for defendant in error. 

Fry, C. J. Defendants in error S. S. Dillow and C. L. Sheffield sued to recover 
of plaintiff in error on an insurance policy against theft, issued to them on a certain 
automobile, which they had sold to one Eugene Tateman, retaining a mortgage on 
said automobile. It was alleged that the automobile was stolen at some time between 
March 31 and April 7, 1923. The court instructed a verdict for defendants in error, 
and one such verdict judgment was rendered in favor of defendants in error for 
$412.46. 

[1] The evidence failed to show a theft of the automobile. It was lawfully in 
possession of Eugene Tateman, to whom it had been sold by defendants in error. 
Tateman disappeared between March 31, and April 7, 1923, and the weight of the 
evidence tends to show that the automobile disappeared with him. There is some 
testimony tending to show that the automobile was seen in the possession of a friend 
of Tateman, but there was no evidence of the appropriation of the automobile. The 
evidence about the car being in possession of the boy friend of Tateman was very 
unsatisfactory and uncertain and did not tend to show theft. There was no testimony 
tending to show that Tateman had not put the young man in possession of the auto- 
mobile. The weight of the testimony tended to show that the automobile was 
carried off by Tateman, who was in lawful possession of it, and his appropriation 
of it could not be theft. 

The automobile was insured for Tateman, with a clause that the amount should 
be paid to Sheffield and Dillow as interest may appear, and it was specially provided 
that the insurance company would not be liable for “the wrongful conversion, embez- 
zlement, or secretion by a mortgagor or vendee in possession under mortgage, condi- 
tional sale, or lease agreement.” Under that provision, if Tateman carried off: the 
automobile, or if he placed another in possession of the automobile who carried it off, 
theft was not shown. The evidence utterly failed to prove that the automobile was 
stolen, and, under the terms of the policy, the insurance company was not liable. 

The case as presented indicates that defendants in error will not be able to show 
theft of the automobile, and it would seem useless to remand it for another trial. 

The judgment is reversed, and judgment here rendered that defendants in error 
S. S. Dillow and C. L. Sheffields take nothing by their suit, and that plaintiff in 
error, the Continental Insurance Company, recover all costs in this behalf. expended. 





Surety | Southern Surety Co. v. Maxwell 


SURETY 


SOUTHERN SURETY CO. v. MAXWELL. 
(Circuit Court of Ape aor Circuit. April 14, 1925.) 


oO. . 

5 Federal Reporter (2d) 181. 

1. COURTS—SUIT BY BANKRUPTCY TRUSTEE FOR POSSESSION OF 
STEAM SHOVELS USED BY BANKRUPTS’ SURETY HELD WITHIN 
JURISDICTION OF FEDERAL COURT FOR DIVERSITY OF CITIZEN- 
SHIP. 

Where Iowa and Maryland corporations, as sureties for bankrupt road contractors, 
under chattel mortgages on bankrupt’s equipment, and West Virginia corporation, 
which advanced money to bankrupts on bill of sale to road equipment, severally 
claimed preferred rights to steam shovels purchased conditionally by bankrupts from 
Pennsylvania corporation, and Maryland and West Virginia corporation susbmitted 
themselves to jurisdiction of bankruptcy court, but Iowa corporation’s objection to 
court’s jurisdiction was sustained, held, that only controversy, in bankruptcy trustee’s 
suit in equity for possession of steam shovels used by Iowa corporation in com- 
pleting its portion of work was between trustee and Iowa corporation, and federal 
court oak erence for diversity of citizenship, under Judicial Code, § 57 (Comp- 
St. § 1039). 

(For other cases, see Courts, Dec. Dig. §§ 309, 317.) 


2. BANKRUPTCY—APPOINTMENT OF RECEIVER FOR BANKRUPT 
ROAD CONTRACTORS’ EQUIPMENT BEING USED BY BANKRUPTS’ 
aon IN COMPLETING WORK HELD NOT ABUSE OF DISCRE- 
TION. 

Where road contractors’ bankruptcy trustee filed bill in equity against bank- 
rupt’s surety and presented evidence that equipment being used by surety in com- 
pleting work was being largely destroyed by surety’s improper use thereof, court 
did not abuse its discretion in appointing receiver for such equipment. 

(For other cases, see Bankruptcy, Dec. Dig. § 301.) 


Appeal from the District Court of the United States for the Northern District 
of West Virginia, at Elkins; William E. Baker and George W. McClintic, Judges. 

Suit by Claude W. Maxwell, trustee in bankruptcy of the estate of W. J. 
& }. T. Gephart, bankrupts, against the Southern Surety Company. Decree for 
plaintiff, and defendant appeals. Affirmed. 

Frank E. Parrack, of Kingwood, W. Va., for appellant. 

C. O. Strieby and D. H. Hill Arnold, both of Elkins, W. Va., for appellee. 

Before Woops, WappiLt and Roses, Circuit Judges. 

Rose, Circuit Judge. [1] The appellant, the Southern Surety Company, is a 
corporation of the state of Iowa. For brevity, it will be styled the Iowa company. 
It appeals under section 129 of the Judicial Code (Comp. St. § 1121) from an order 
of the court below appointing a receiver for two steam shovels therefore in its 
possession. In the first place, it denies that there was such diversity of citizenship 
as sufficed to give the court below jurisdiction in the proceedings. 

The appellee, Claude W. Maxwell, a citizen of West Virginia, is trustee in 
bankruptcy of W. J. and J. T. Gephart, copartners and bankrupts. He says that 
both the bankrupts are citizens of Pennsylvania. The Iowa company in its answer 
alleges that one of them is a citizen of West Virginia and the other of Maryland. 
If the appellant and the appellee were the only parties to the litigation, there would 
be no question that the Iowa company, the defendant below, would be treated, for 
the purpose of this case, as a citizen of a different state than either of the bankrupts 
whether they were citizens of West Virginia, of Maryland, or of Pennsylvania. 
As the bill asserts a title to specific chattels, admittedly within the Northern district 
of West Virginia, section 57 of the Judicial Code (Comp. St. § 1039) gave venue 
to the court below, irrespective of the place of residence of the parties, provided, of 
course, no one of them on one side was a citizen of the state of anybody on the other. 

The Iowa company says that if so much be admitted, the jurisdiction is defeated 
because the appellee’s bill was brought against not only the Iowa company, but the 
Erie Steam Shovel Company, a corporation of Pennsylvania, the Maryland Casualty 
Company, a corporation of Maryland, and the Davis Trust Company, a corporation 
of West Virginia, hereinafter respectively called the Pennsylvania company, the 
Maryland company and the West Virginia company. It points out that if the 
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bankrupts were citizens of Pennsylvania as the trustee alleges, they are both of the 
same citizenship as the Pennsylvania company; that if, as it says, one of them is a 
citizen of West Virginia and another of Maryland, the former is of the same state 
as the West Virginia company and the latter of the same state as the Maryland 
company. The appellee replies that all this is true, but that, as his bill discloses, 
there is in these proceedings no controversy between himself as trustee of the bank- 
rupts and the Pennsylvania, the Maryland, and the West Virginia companies, or any 
one or more of them, and that as against the: lowa defendant, he and the three 
defendants are here asserting a common interest. It asks that in consequence the 
parties should be so aligned, and, if that be done, the Iowa company will be the 
sole defendant and the plaintiffs will be citizens of Maryland, West Virginia, and 
Pennsylvania. 

The property for which the receiver was appointed consisted of two steam 
shovels. They had been obtained by the bankrupts from the Pennsylvania 
company, under a conditional contract of sale which the vendor reserved title 
to itself until full payment had been made, and it is suggested that a balance 
may ‘still be due the seller. The bankrupts were contractors engaged in various 
counties of West Virginia in the’ construction of state roads under several 
separate contracts with the state road commission of that state. The Maryland 
company was surety on the bonds given by the bankrupts for the performance 
of some of these contracts, and the Iowa company on others subsequently en- 
tered into. Before either the Maryland or the Iowa company executed the 
bonds. in question, the bankrupts incorporated, in the application for them, pro- 
visions giving a chattel mortgage to the surety on all equipment to be brought 
upon the job to secure it against any loss it might sustain upon that particular 
project and also upon all other indebtedness which might be owing to it. The 
application further conferred upon the surety the right to use the property of 
the bankrupts on the work in completing the contract. All the contracts them- 
selves were upon the state standard form, which in. substance provided that, 
upon the contractor’s default, the commission might take the prosecution ‘of 
the work out of his hands and appropriate or use any or all materials and 
equipment on the ground and might enter into an agreement with others for 
the completion’ of the contract. 

The bankrupts‘ began work first, under the contracts upon which the Mary- 
land company was surety. Some of them were completed. Some of them never 
were and were annulled by the state roads commission under the provision above 
referred to. The steam shovels in question had been used, s0 at least is its 
claim, upon the uncompleted contracts for which ‘the Maryland company was 
the surety and were then moved over imto ahother county and put upon the 
work for .which the Iowa company’ had gotie on the bankrupt’s bonds, and ‘they 
were thereat the time of ‘the filing of the’ bill in this case. ° 

The West Virginia company had advanced’ money to’ the bankrupts and took 
a bill of sale therefor upon the property of ‘the ‘bankrupts’ including’ the’ shovels 
in question. The state roads commission annulled all the’ contracts. The Iowa 
company elected to’ complete the’ work on those for which it’‘was surety and was 
and is using the shovels’ in’so doing. The Maryland, the West Vifginia, and the 
Iowa companies, as” among themselves, severally’ claim preferred rights in these 
shovels. 

’ Shortly after the adjudication in bankruptcy and the appointment of the 
appelleessas. trustee, he caused ’'all the property of the bankrupts including the 
shovels to*be ' appraised. He> then filed a. petition with’ the refereé against all 
the corporations claiming lien thereon to bring'them in and to settle their con- 
flicting ‘claims... The Maryland and the West Virginia ‘companies appeared and 
submitted “themselves to"the “jurisdiction of’ the court of bankruptcy. »No process 
appears. to’ have béen™served ‘upon the Pennsylvania company, nor did it enter 
an dppearance. The Iéwa company did appear, but only to object to the jurisdic- 
tion: of. ‘the’ court.» Its objection ' was necessarily sustained. 

* Then, the’ trustee filed the bill ‘in ‘equity in the instant case. In it he set up 
the fatts:alréady stated; ’ He claimed that he was entitled to the) possession of 
the .shovels:and othet property, and. he" also alleged “that their valué was ‘being 
largely.-destroyed * by ‘the’ cafeless andimiproper’ use’ to which the Iowa company 
was *putting-them. After’ the’ submission™ of’ affidavits. and“ evidence,’ the “court 
overruled the motion to ‘dismiss the*bill, and held that the “property” might remain 
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in the possession of the Iowa company, if within 10 days from the date of the 
order it gave bond in the sum of $15,000 to make good any loss which the trustee 
in bankruptcy might suffer in consequence of the Iowa company retaining pos- 
session of the property and using it, if it should ultimately be determined that 
the rights of the trustee and of the creditors of the bankrupts were superior to 
those of the lowa company. The latter did not avail itself of this permission 
to give bond, and thereupon, after hearing further evidence tending to show 
that the value of the shovels was being destroyed by. the manner it was using 
or abusing them, the court passed the order here appealed from. We think the 
appellee is right, in that the only controversy in this particular proceeding is 
between the trustee in bankruptcy and the Iowa company. If it shall be de- 
termined that the trustee or any of the nominal defendants in the case other 
than the Iowa company have rights to the shovels superior to those of the latter, 
the adjustment of those rights as among themselves will take place in the bank- 
ruptcy proceeding and not in the equity cause. Realigning the parties in the 
manner in which they should be realigned, or treating the defendants other than 
the Iowa company as merely nominal parties, the result in either event would be 
that the court below had jurisdiction. 

[2] Without intimating any opinion whatever as to the ultimate rights of 
the parties, we are satisfied that, contrary to the contention of the appellant, 
there was no abuse of discretion on the part of the learned court below in ap- 
pointing a receiver in view of the evidence submitted to it. A clear case for 
equity jurisdiction was set up. There is no real claim that the lowa company 
owned the shovels. It had, according to its contention, the right to their pos- 
session and use; but if, while rightfully holding that possession as bailee, pledgee, 
mortgagee, or by whatever other name its rights to the shovels are properly 
designated, it misused them, the right of a court of equity,’ for the protection 
of others having interests in them, to prevent such abuse, is’ too clear to be 
gainsaid. 

Affirmed. 


UNITED STATES v. DUKE 
(District Court, W. D. Washington, N. D. May 22, 1925.) 
No. 8353. 
5 Federal Reporter (2d) 825. 
BAIL—SURETY HELD LIABLE, THOUGH THERE WAS NO TERM HELD 

AT TIME SPECIFIED. 

Surety on bond, conditioned that defendant would appear at term of cont 
“to be begun and held * * * on the Ist day of February, 1924,” held liable’ on 
defendant’s failure to appear at May ‘term, though theré was fié:term held in 
February, in view of Rem. Comp. Stat: Wash. § 1957; which bécame part of borid 
and required that defendant appear to answer charges against ‘him “at 4aill times 
until discharged according to law.” : 

(For other cases,:see Bail, Dec. Dig., § 57.) 


George Duke was charged with a violation of National Prohibition Act, and, on 
his failure to appear to answer the charge, his bail bond was declared forfeited. 
On petition of the National Surety Company to set aside forfeiture. Petition denied. 

The National Surety Company, on January 24, 1924, before . United. States 
Commissioner Bowman, made bond for George Duke to “appear before the District 
Court of the United States * * * on the day of the —————— term to be begun 
and held at the city of Seattle, Washington, in said district, on the Ist day of 
February, 1924, and from time to time thereafter to which the cause may be 
continued, and then and there answer, the charge of having on or about the 23d 
day. of January, A. D. 1924, within said district, in violation of * * * the National 
Prohibition Act, * * * unlawfully * * * possess and sell intoxicating liquor, , and 
then and there abide the judgment.of said court. * * *” 

On the Sth of March, 1924, the United States attorney filed an information 
charging Duke with violating the National Prohibition Act by possessing and selling 
intoxicating liquor and maintaining a.common nuisance. A bench warrant was 
issued, but the defendant was not apprehended. Thereafter on the 12th day of 
May, 1924, the defendant was called to answer to such information, and failing to 
appear, the bond was declared forfeited. The surety company seeks to have the 
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forfeiture set aside because no term of court began on the Ist day of February, and 
that if the bond is not void, the defendant not being called to answer to the informa- 
tion during the November term, in which the bond was given, and that forfeiture 
not having been entered, if the bond be valid during the November term the 
surety was not required to produce the defendant at the next, or May, term. 

Robert H. Evans, and Walter Metzenbaum, both of Seattle, Wash., for National 
Surety Co., petitioner. 

Thos. P. Revelle, U. S. Atty., of Seattle, Wash. 

NeTERER, District Judge (after stating the facts as above). The surety com- 
pany relies on Joelson v. U. S. (C. C. A.) 287 F. 106, and U. S. v. Mace (C. C. A.) 
281 F. 635. I think neither of these cases are decisive. 

In the Joelson Case there was no particular time and no particular place when 
and where the defendant was to appear, and the court said, at page 109: 

“Under the terms of the contract, Rosen was under no obligations whatever 
to appear at any time or place before the court. This omission of the condition 
was a fatal defect, and the recognizance was a nullity.” 

In this case, the court, the place, and the time were designated and fixed. 

Nor does the case of U. S. v. Mace, supra, help the situation. In the Mace Case 
Circuit Judge Kenyon for the court said that it is uniformly held under federal stat- 
utes that United States commissioners have such powers as to procedure that may 
be conferred by the state statutes on examining magistrates of the state. See 
section 1014, R. S.; Comp. Stat. § 674. 

a Supreme Court, in U. S. v. Ewing, 140 U. S. 142, 11 S. Ct. 743, 35 L. Ed. 
388, said: 

“It is proper,” under section 1014, supra, “to look at the law of the state in 
which the services in such case are rendered, to determine what is necessary and 
proper to be done.” 

—— Brewer, in U. S. v. Patterson, 150 U. S. 67, 14 S. Ct. 21, 37 L. Ed. 999, 
said: 

“It was held in the case of U. S. v. Ewing, 140 U. S. 142, that, in view of section 
1014 of the Revised Statutes, the law of the state in which the services are rendered 
must be looked at, in order to determine what is necessary in the matter of pro- 
cedure.” 

Section 1957, Rem. Comp. Stat. of Washington, says: 

“The recognizance shall be conditioned in effect that the defendant will appear 
* * * to answer said charge whenever the same shall be prosecuted, and at all times 
until discharged according to law, render himself amenable to the orders and 
process of the Superior Court, and if convicted, render himself in execution of the 
judgment.” 

The recognizance in this case is a contract between the government and the 
surety to produce the defendant, not at any term of the court, “but at all times until 
discharged according to law.” The bond in effect so recites, and the statute enters 
into and becomes a part of the contract. The statute of Washington differs from 
the Nebraska statute under which the Mace, supra, recognizance was taken, in this: 
That the Nebraska statute provides, “That the accused appear forthwith before the 
District Court, if then in session, and if not in session, then on the first day of the 
oe jury term thereof” (Comp. St. Neb. 1922, § 9981), and the court said at page 


“Tt will be noted in this bond that the time is not fixed as of the next term. 
But the language is used, ‘on the first day of the term, to be begun and held on the 
29th day of July, 1918’” ; 

The court further said on the same page: 

“The bond here under consideration called for the appearance of Chenoweth 
at the April term, 1918, of the United States District Court, being the term in session 
at the time the bond was taken. * * * Forfeiture was entered at the September term. 
At that time the bond had no vitality.” 

The Nebraska statute required the accused to appear at a stated term, while 
the Washington statute required the accused to appear “at all times until discharged 
according to law.” 

The surety failed to produce the defendant, and must be held to the contract 
obligation. 

The petition is denied. 
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NATIONAL SURETY CO. er at. v. COLEMAN. (3 Div. 710.) 
(Supreme Court of Alabama. June 18, 1925.) 
104 Southern Reporter 821. 

1. LIMITATION OF ACTIONS—STATUTE AS TO ACCRUAL OF CAUSE 
OF ACTION FOR FRAUD HELD APPLICABLE TO SUIT AGAINST 
SURETY FOR PRINCIPAL’S FRAUD IN SALE OF STOCK. 

Code 1923, § 8966, providing that cause of action for fraud does not accrue until 
discovery of fact constituting fraud, held applicable to suit by purchaser against surety 
for fraud in sale of stock by principal, under Acts of 1919, p. 946. 

(For other cases, see Limitation of Actions, Dec. Dig. § 100[6].) 


2. LIMITATION OF ACTIONS—SUIT FOR FRAUD IN SALE OF STOCK 
NOT BARRED BY LIMITATIONS, WHERE ACTION AT LAW 
BROUGHT WITHIN 12 MONTHS AFTER DISCOVERY OF FRAUD. 
Stockholders’ suit against surety on behalf of all similarly situated for principal's 

fraud in sale of stock, under Acts 1919, p. 946, held not barred by Code 1923, § 8966, 

though filed more than 12 months after discovery of fraud, where plaintiff brought 

action at law within 12 months after discovery of fraud, which was still pending 
when suit in equity was brought. 
(For other cases, see Limitation of Actions, Dec. Dig. § 105[2].) 

3. LIMITATION OF ACTIONS—DEFENSE OF LIMITATIONS APPLIES 
TO PARTICULAR ACTION TO WHICH IT IS PLEADED. 

Generally, defense of statute of limitations applies to particular action to which 
it is pleaded. 
(For other cases, see Limitation of Actions, Dec. Dig. § 105[1].) 


4. PRINCIPAL AND SURETY—IF REMEDY SOUGHT IS AGAINST A 
SURETY, PRINCIPAL AND ALL COSURETIES SHOULD BE JOINED. 
In equity, if remedy sought is against a surety, principal and all cosureties should 
be joined, unless insolvent or beyond jurisdiction of court. 
(For other cases, see Principal and Surety, Dec. Dig. § 152.) 


Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 

Bill in equity by J. F. Coleman against the National Surety Company and others. 
From a decree overruling demurrers to the bill, respondents appeal. Affirmed. 

The bill is filed by J. F. Coleman against the National Surety Company and 
certain individuals, alleging that complainant is the owner and holder -of capital 
stock of the Mid-Texas Petroleum Corporation, mcorporated under the laws of 
Delaware, and with principal place of business at Fort Worth, Tex., which stock 
was purchased prior to October 1, 1920; that on March 22, 1920, the Petroleum Cor- 
poration and the surety company executed and delivered to the state of Alabama a 
bond in the sum of $10,000, conditioned upon the compliance by the petroleum cor- 
poration—which had made application for permit to do business in the state as pro- 
vided by the act approved September 29, 1919, “to prevent frauds and impositions upon 
the people of Alabama and to protect investors—with the provisions of the act in the 
sale of its capital stock; that said bond was filed for the protection of complainant 
and others who might purchase stock from the petroleum corporation in reliance upon 
representations made by it and its agents to the state security commission and other- 
wise; that many of such representations—as to its actual holdings, production, etc.— 
were false in material particulars, and induced complainants and others to purchase 
stock, and were made with the intent to defraud complainant and other purchasers; 
that complainant and other stock purchasers in the state have sustained damages in 
excess of the amount of the bond involved; that irreparable loss will result to com- 
plainant and all other stockholders similarly defrauded, and who may desire to join in 
the bill, unless the equity court assume jurisdiction, etc. It is further alleged that 
the individual respondents, as stockholders, have filed separate actions at law upon 
the bond, and that other such actions are threatened. 

It is prayed that the mentioned actions at law be enjoined, and that the respondent 
surety company be decreed to be liable to complainant and other stockholders who 
have become parties to the suit to the amount of the bond aforesaid. 

Complainant amended his bill by adding the following paragraph: 

“5A. And complainant avers that he did not discover that a fraud had been worked 
upon him as well as the many other persons who purchased said stock from the said 
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Mid-Texas Petroleum Corporation until about the lst day of June, 1923, at which time 
the state securities commission published in the newspapers of Montgomery a finding 
of facts showing that a fraud had been worked upon complainant; and complainant 
further avers that he was prevented from discovering said fraud because of the con- 
tinuous receiving of letters and financial statements from the Mid-Texas Petroleum 
Corporation, which said statements continued to be mailed to complainant until the 
9th day of December, 1922, and which said statements represented the financial con- 
ditions of the Mid-Texas Petroleum Corporation to be good; and complainant believed 
said statements to be true, and relied upon them until said finding of facts was pub- 
lished by said commission; and complainant further avers that he filed a suit in the 
circuit court of Montgomery county, Ala., within 12 months after the discovery of 
said fraud against the respondent National Surety Company, obligor on said bond.” 

Ball & Beckwith and Stuart Mackenzie, all of, Montgomery, for appellants. 

Brassell & Brassell and Robt. G. Arrington, all of Montgomery, for appellee. 

Sayre, J. This bill was filed by a stockholder in the Mid-Texas Petroleum Cor- 
poration to have advantage of the Act of 1919, p. 946. Its general equity as a bill on 
behalf of defrauded stockholders is sustained by the decision in National Surety Co. 
v. Graves, 211 Ala. 533, 101 So. 190. But this court, in National Surety Co. v. 
Morgan, 211 Ala. 360, 100 So. 462, held that the statute of limitation of one year, 
provided by the Act of 1919 and by the substitutionary Act of 1920, p. 60, applied in 
a case circumstanced as this, and complainant, seeking to avoid the bar of the statute, 
amended his bill, as shown by the amendment to be reported, averring, to state the 
amendment in short, that he had only discovered the fraud averred on, to wit, June 
1, 1923, and that he “filed a suit in the circuit court of Montgomery county, Ala., 
within 12 months after the discovery of said fraud, against the respondent, National 
Surety Company, obligor on said bond,” referring to a bond executed by the Mid- 
Texas Petroleum Corporation, according to the statute, with the defendant, National 
Surety Company, as surety. This amendment sought to bring complainant’s case 
within the influence of section 4852 of the Code of 1907, reproduced in the Code of 
1923 as section 8966, providing that— 

“In actions seeking relief on the ground of fraud where the statute has created a 
bar, the cause of action must not be considered as having accrued until the discovery 
by the aggrieved party of the fact constituting the fraud, after which he must have 
one year within which to prosecute his suit.” 

The court below overruled demurrers to the bill. 

For appellants the contention is that the amended bill on its face appears to be 
barred by the statute, or, in other words, that the section quoted above does not save 
the case stated by complainant. Referring to the language of the act, viz., “any 
person who shall be induced to purchase any stock of any corporation, proposed cor- 
poration, copartnership, or unincorporated association, by reason of any misrepresenta- 
tion or concealment of any material facts concerning such stock, shall have the right 
at any time within twelve months thereafter to bring suit upon the bond hereinabove 
provided for, and such bond shall stand as sécurity and indemnity for such person so 
purchasing the stock,” etc., appellant finds significance in the form of expression 
adopted which seems to make it a condition precedent that a suit on the bond must 
be filed within 12 months, rather than a statute of limitation strictly so called, though, 
confessedly, having the same operation and effect. Yniestra v. Tarleton, 67 Ala. 
126, in which it was held that the provision of section 3242 of the Code of 1876, now 
section 8966 of the Code of 1923, did not refer to the statute of nonclaim because the 
statute of nonclaim, under our decisions and legislation, had never been regarded 
merely as a statute of limitations. Yniestra v. Tarleton, and some similar cases are 
referred to. But we are unable to find in the language or reason of the act under 
consideration anything more than a statute of limitation. But the principle of the 
case thus referred to is introduced into the argument, we suppose, as perhaps lending 
some force to the more serious contention which is thus stated in South Omaha v. 
McGavock, 72 Neb. 382, 100 N. W. 805: 

“Where a statute grants a new remedy, and at the same time places a limitation 
of time within which the person complaining must act, the limitation is a- limitation 
of the right as well as of the remedy, and, in the absence of qualifying provisions or 
saving clauses, the: party seeking to avail himself of the remedy must bring himself 
strictly within.the limitations.” 


It will be conceded that the Legislature had the power to determine whether 
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the limitation of 12 months, provided by the act, should be subject to the saving of 
section 8966; but the Legislature made no explicit provision, left the matter to con- 
struction, and the question now is, What, as to that, results from a reasonable con- 
struction of the act? 

[1] We need spend but little time considering the rule stated in the Nebraska 
case, supra, or the cases cited in its support, viz, Swaney v. Gage County, 64 Neb. 
627, 90 N. W. 542, where cases in support of the doctrine are cited and discussed, for 
they were not cases involving fraud, and the act under consideration, the Act of 1920, 
creates no new cause of action, but only safeguards the public against the results of 
fraud, for which there was already a remedy, by requiring a bond of indemnity. As 
this court long ago pointed out, the rule always prevailed in courts of equity that 
in cases of the concealment of fraud—and fraud is by nature secretive—the suit based 
upon it should be prosecuted within a reasonable time after discovery, while in the 
law courts it was doubtful whether time began to run only from discovery or whether 
a reasonable time thereafter was allowed for instituting suit. Porter v. Smith, 65 
Ala. 169; Tillison v. Ewing, 87 Ala. 350, 6 So. 276. The original of section 8966 put a 
period to this doubt, and established a uniform rule for all cases. It would have 
applied had appellee brought a common-law action against the Mid-Texas Corpora- 
tion and its agents complaining of fraud. No reason is perceived why it should. not 
apply now that appellee sues a surety who undertook to guarantee all persons who 
might deal with the corporation against fraud in the same transaction. 

[2, 3] The exemption of the bill from the bar of the statute of limitation depends 
upon the favorable solution of one other question. It will be observed that the bill 
appears upon its face to have been filed more than 12 months after discovery of the 
fraud alleged. This objection is answered by the proposition that complainant brought 
his action at law within 12 months after the fraud alleged. (The statute, as codified 
in the Code of 1923, §9887, provides that suit against bonds of this sort must be 
brought “within two years after such right of action shall have accrued, and not 
thereafter,” but that change in the statute does not affect this case.) The averment 
of the amended bill due to be considered in this connection has been quoted ante. 
If that suit was still pending at the time of complainant’s bill filed—and on the 
averment quoted we feel justified in assuming that it was, since no objection to the 
contrary was taken by demurrer—then we think this bill to enforce the identical cause 
of action, but for the common benefit of all others entitled to the benefit of the statute, 
may be maintained so far as concerns the limitation provided by the statute. The 
form and scope of the action are changed, but the cause of action remains unchanged. 
The general rule is that the defense of the statute of limitation applies to the particular 
action to which it is pleaded, but the circumstances suffice to distinguish this case. 
If complainant shall prosecute his action at law to judgment, it will not be denied 
that he may then file this bill, but, if so, why may he not convert his pending action 
at law into a suit in equity for his own benefit and that of all persons in like case, a 
creditors’ bill in substance. We can see no good reason why this may not be done, 
and accordingly hold that this question, too, must be solved in favor of the bill. This 
may appear to be something of an anomaly, but it looks also like common sense. 

[4,-5] There was a ground of demurrer taking the point that the Mid-Texas 
Petroleum Corporation, a necessary party, was absent from the bill. The rule in 
equity appears to bé that, if the remedy sought is against a surety, the principal and 
all cosureties should be joined, unless insolvent, or beyond the jurisdiction of the 
court. 16 Encyc. Pl. & Pr. 931. It is averred that the Mid-Texas Corporation is “a 
corporation created and existing under the laws of the state of Delaware, with’ its 
principal place of business at Fort Worth, in the state of Texas,” nor does it appear 
to have been domesticated in this state. The statute (section 9887 of the Code re- 
quires that “the bond shall be made with a surety company authorized to do business 
in the state of Alabama.” In these circumstances we think the statute intends that 
suits, whether at law or in equity, may be brought against the surety alone. 

The foregoing disposes of questions which need to be considered at this time. 

The demurrers to the bill were properly overruled. 

Affirmed. ] 

Anderson, C. J., and Gardner and Miller, JJ., concur. 
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IMPERIAL ELEVATOR CO. v. HARTFORD ACCIDENT & INDEMNITY 


co. 
(No. 24627.) 
(Supreme Court of Minnesota. June 19, 1925.) 
204 Northwestern Reporter 531. 
(Syllabus by the Court.) 


1. SET-OFF AND COUNTERCLAIM—REPLY MAY NOT ASSERT 
COUNTERCLAIM, AS IT WOULD BE A DEPARTURE; REPLY MAY 
PLEAD “RECOUPMENT.” 

There can be no counterclaim against a counterclaim; so a reply may not assert 

a counterclaim. To do so would be a departure. But as "against a counterclaim the 

reply may plead recoupment; i.e., a claim arising out of the same transaction as 

the counterclaim and going in ‘direct reduction thereof.. Such matter is defensive only, 
as distinguished from counterclaim, which is offensive as well as defensive. 


(For other cases, see Settlement and Counterclaim, Dec. Dig., § 18.) 


2, ACCORD AND SATISFACTION—REMITTANCE OF AMOUNT NO 
- LARGER THAN IS ADMITTEDLY DUE, AND WITHHOLDING OF 
STATED SUM TO COVER, AND LARGER THAN, CROSS-DEMAND, 

IS NOT ACCORD AND SATISFACTION. 

Where a debtor remits to his creditor an amount no larger than is admittedly 
due, withholding a stated sum to “cover,” and larger than, a pending cross-demand, 
there is no accord and satisfaction. ; 

(For other cases, see Accord and Satisfaction, Dec. Dig., § 7[1].) 


3. ACCORD AND SATISFACTION—TO CONSTITUTE ACCORD AND 
SATISFACTION, THERE MUST BE NEW CONTRACT, WITH USUAL 
ESSENTIALS; WHEN DEFENDANT NOT ASKED TO AGREE TO 
SUPPOSED SETTLEMENT, AS TO WHICH PLAINTIFF SUFFERED 
NO DETRIMENT, THERE WAS NO ACCORD AND SATISFACTION. 
To constitute an accord and satisfaction, there must be a new contract with the 

usual essentials, including contractual assent and valuable consideration. In this 
case there was neither; defendant not having been asked to agree to the supposed 
settlement, and plaintiff having suffered no detriment, the amount it paid being 
confessedly due defendant, and the sum retained being more in any event than 
it was entitled to. 


(For other cases, see Accord and Satisfaction, Dec. Dig., §§ 1, 7[1].) 


Appeal from District Court, Hennepin County; W. C. Leary, Judge. 

Action by the Imperial Elevator Company against the Hartford Accident & 
Indemnity Company. Decision for defendant on its counterclaim, and _ plaintiff 
appeals. From order denying motion for amended findings, or new trial, plaintiff 
appeals. Affirmed. 

H. V. Mercer, of Minneapolis, for appellant. 

Lancaster, Simpson, Junell & Dorsey, of Minneapolis, for respondent. 


Stone, J. The complaint declares on a grain shortage bond, whereon, at the 
trial, defendant admitted liability for $2,426.13: The issues are those raised by 
answer and reply. Defendant counterclaimed upon a $2,000 indebtedness for 
premiums on insurance policies and fidelity bonds; the original amount having been 
$5,175.53, payment of $3,175.53 on account being admitted. The trial was without 
a jury, and the decision allowed plaintiff a recovery on its admitted cause of action, 
less the amount of defendant’s counterclaim. The appeal is by plaintiff from an 
order denying its motion for amended findings or a, new trial. 

The reply admits plaintiff’s original debt of $5,175.53, but alleges that on 
November 15, 1921, defendant owed plaintiff $2,000 on a bond assuring the fidelity 
of a former employee, one Tretten. That claim, the reply avers, arose out of a 
loss suffered by. plaintiff “through the dishonesty, theft, embezzlement, wrongful 
abstraction, or willful misapplication of the money and property of plaintiff” by 
the employee. By reason of that “situation,” the reply further pleads, plaintiff had 
“set-off” its $2,000 claim sure the amount otherwise confessedly due defendant, 
“and applied the said sum of $2,000, together with the sum of $3,175.53 in cash, in 
full payment” to defendant. It is then averred that such “application and payment” 
had been accepted by defendant, and that defendant “is now estopped from denying 
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said set-off and payment to be in full satisfaction” of the original admitted indebted- 
ness of $5,175.53. 

The principal issue concerns the attempt by plaintiff, under its reply, to prove 
accord and satisfaction of the $2,000 counterclaim. Before the consideration of 
that question, there is to be disposed of another and preliminary one. 

1. It is unquestioned that the reply pleads a settlement of the $2,000 claim on the 
fidelity bond. Counsel for plaintiff now goes farther and maintains, not only the 
sufficiency of his reply for that purpose, but also that the merits of the claim were 
put in issue by the reply and litigated below. We hold against that contention because, 
first, the record discloses that the issue was not litigated. If the claim under the 
fidelity bond, on the merits, had been considered in issue, doubtless there would have 
been a finding concerning it. But we do not stop there, for at the outset counsel 
for defendant objected to the introduction of any evidence for the purpose of showing 
a loss under the liability bond. Admitting that the issue of accord and satisfaction 
was properly in the case, his point was that the Tretten claim could not be gone 
into on the merits and independently of the supposed settlement. All of the evidence 
on the point was taken subject to the objection thus made, the court saying. “If 
they [plaintiff] claimed an accord and satisfaction at that time, that must be its 
only purpose.” The evidence was thus limited in purpose to showing, not the 
merits of the Tretten claim, but only that the demand had been made by plaintiff 
and disposed of by accord and satisfaction. 

{1] Next, any initial attempt by reply to bring in a cause of action on the 
Tretton bond (one entirely different from and disassociated with that declared 
upon by complaint) would be a departure. The only vehicle for bringing in a 
cause of action against a defendant is the complaint. It cannot be done by reply, 
even when there is a counterclaim in the answer. There can be no counterclaim 
against a counterclaim. Our statute (sections 9253, 9254, G. S. 1923) makes no 
place for a counterclaim elsewhere than in the answer, and requires that it be “an 
existing one in favor of a defendant and against a plaintiff.” 

[4] It is an office of the reply to assert defenses against a counterclaim, but it 
is not therefore permitted to assert a new cause of action against the defendant. 
Pleas of counterclaim are therefore excluded, and only those of recoupment per- 
mitted in a reply to a counterclaim. See Cooper v. Simpson, 41 Minn. 46, 42 N. W. 
601, 4 L. R. A. 194, 16 Am. St. Rep. 667, and Townsend v. Minneapolis Cold Storage 
& Freezer Co., 46 Minn. 121, 48 N. W. 682: “Set-off and counterclaim are usually 
used interchangeably.” 24 R. C. L. 794. But recoupment is something essentially 
different, although a given demand may be available, both as set-off or counterclaim 
and recoupment. An obligation, to be available for recoupment, must arise out of the 
same contract or transaction as the cause of action, asserted by complaint or counter- 
claim, to which it is opposed. Aultman & Co. v. Torrey, 55 Minn. 492, 57 N. W. 211; 
7 Words and Phrases, First Series, p. 6015. It goes in automatic reduction of the 
opposed cause of action, is purely defensive, and therefore permissible in a reply 
to a counterclaim; whereas a counterclaim to a counterclaim is: not. A plea of 
recoupment is proper, because of its purely defensive character, under section 9257, 
G. S. 1923, permitting in a reply any new matter “constituting a defense” to a 
counterclaim. Counterclaim and set-off, strictly speaking, are not defensive, but 
offensive, a counter attack, and so are not permitted by that section. 

We are not dealing here with an attempted equitable set-off. That is an 
entirely different proposition, and governed by the principles referred to in Becker 
v. Northway, 44 Minn. 61, 46 N. W. 210, 20 Am. St. Rep. 543. See other cases 
cited in annotation of section 9254, G. S. 1923. 

Some of the apparent disagreement on this subject is probably due to a con- 
fusion of ideas as between what, on the one hand, is properly counterclaim or set-off, 
and only recoupment on the other. For example, in 21 R. C. L. 557, we find this 
statement : 

“A counterclaim may be set up in reply to a counterclaim in the answer. But 
affirmative relief cannot be granted on a counterclaim in the reply in such a case.” 

The last sentence overlooks the fact that a demand upon which affirmative 
relief cannot be granted is not a counterclaim. The proposition as stated is put 
upon the authority of Small v. Kennedy, 137 Ind. 299, 33 N. E. 674, 19 L. R. A. 
337. The last cited report of the case is accompanied by a note indicating the view 
that it creates “a new precedent.” The fact is that it does not, although a headnote 
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is to the effect that a counterclaim may be opposed to a counterclaim, under a statute 
allowing in a reply “any new matter which supports the complaint and avoids the 
matter” constituting the counterclaim. The decision does not quite support that 
statement. The demand brought forward by the reply, in opposition to the counter- 
claim, grew out of the same transaction, an exchange of lands. The precise hold- 
ing seems to be expressed in the opinion thus: 

“We think it was perfectly legitimate for the plaintiff to reply any matter which 
would defeat the answer and thus leave the cause of action set up in the complaint 
intact.’ 

The court went on in conclusion to say: 

“The rule is, as we understand it, that a set-off or counterclaim may be utilized, 
by way of reply, to defeat any affirmative matter set up by way of answer; but 
such set-off or counterclaim cannot, by way of reply, be made the subject of a 
substantive claim upon which a judgment may be based.” 

So, without placing the decision squarely upon that ‘ground, it is clear that the 
demand opposed to the counterclaim by the reply was not a set-off or counterclaim, 
but a recoupment. It was given that effect, and no more. The rule is stated in 31 
Cyc. 257, to the effect that: 

“The reply of a set-off to a set-off is bad, as constituting a departure; * * * 
there can be no counterclaim to a counterclaim.” 

Among the few cases cited to the contrary is Small v. Kennedy, which, for the 
reasons already indicated, we do not think is at all at variance with the view now 
expressed. 

In this case, if the reply could be construed as attempting to plead an original 
cause of action on the Tretten bond (which does not seem allowable), the attempt 
would be futile. That is so because, as a new and independent cause of action, its 
place was in the complaint; to assert it initially by reply would be a departure, and it 
cannot be used for recoupment—i.e., as a mere defense against the counterclaim— 
because it does not arise out of the same transaction. 

[2, 3] 2. The claim of accord and satisfaction arises thus: The claim under the 
Tretten bond having been made previously plaintiff was billed by defendant for the 
premiums admittedly due in the sum of $5,175.53. .In response, and on November 
15, 1921, plaintiff sent defendant a “remittance advice.” It opened with this: 

“We inclose herewith check for $3,175.53. Please credit our account ag follows.” 

The followed a tabulation of the account and a footing at the admittedly: correct 
figure of $5,175.53. That tabulation and footing were followed by this deduction: 
“To cover pending claims—$2,000.” The balance struck was $3,175.53. The advice 
was signed by plaintiff and accompanied by its check for $3,175. 53, bearing on its 
face, not as a mere appended notation, but as a part of the check jitself, this: “In 
full per our remittance advice 11—15—21.” Defendant’s unquestioning -acceptance 
and use of the check are now urged as an accord and satisfaction, although pleaded 
more as an estoppel against an assertion that the transaction: was not payment of 
the premium account. 

The Tretten shortage did not ‘reach $2,000. Plainfiff’s statement to. defendant 
on October 7, 1921, put it at $1,922.53. Another statement on.November 1st ‘reduced 
it to $1,800, and that is the correct figure. On November 29, 1921, just:two weeks 
after the remittance, plaintiff wrote defendant, attaching a statement of the trans- 
atte ~ which the shortage accrued, and saying that they made a “net shortage 
° 

There was no aecord and satisfaction. : The’ documents themselves do not indicate 
that the check was tendered upon the condition that, if accepted: by the payee, it would 
have to be .in seftlement.. Withholding the $2,000, according to its self-characteriza- 
tion, was not to pay or settle the pending claim, but: only “to..cover” it; Under: the 
circumstances, that, phrase must be taken, not as the equivalent:.of “to. pay” or 

“to settle,” but rather as synonymous with “to protect.” Standing alone, the phrase 
may be ambiguous, but not so when applied to its subject-matter; for there was 
only the one claim pending, and it was.known to be. less than the $2,000 -withheld. 
The retention of that sum must be taken, on the: face of the controlling docunients, 
to have been a mere placing of the item in.suspense to await final adjustment, rather 
than its discharge by accord-and satisfaction, , 

That view is confirmed by. the practical. construction .put upon the situation 
by plaintiff itself long after the remittance. of November 15, 1921. ..By: letter, :undér 
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date of June 28, 1922, defendant’s attorneys notified plaintiff that their client had 
denied liability on the Tretten bond. Plaintiff replied, noting “very carefully 
indeed” the contents of that letter, but neither then nor thereafter, until this suit 
was brought, taking position on the supposed settlement of November 15, 1921. 
On the contrary, on August 5, 1922, we find its executive in charge of the matter 
writing defendant’s attorneys, “in re * * * bond * * * A. H. Tretten,” again stating 
the loss at $1,800, promising an accountant’s statement “in the course of a few days” 
bearing on the claim, and expressing the hope that, with that statement before it, 
defendant would “pay our claim promptly.” The promised “statement” went forward 
August 23, 1922, with a letter closing thus: 

“We believe this will complete your records, and we must ask that you O. K. 
our claim of $1,800 promptly.” 

Strange language that, to use concerning a demand supposed to have been 
settled some 10 months previously, and an insuperable obstacle to the present argu- 
ment that it was so settled, or that any one then considered that it had been. 

3. Going to the law of the problem, it is too often overlooked that there is no 
discharge by settlement, no accord and satisfaction, without the making of a new 
contract, one independent of and additional to the source, contractual or otherwise, 
of the disputed claim or claims. So there must be all the essentials of a contract, 
including genuine contractual assent and valuable consideration. Here the element 
of mutual assent is lacking, for clearly the defendant was not asked, by the remittance 
advice and accompanying check, to assent contractually to plaintiff’s withholding 
the $2,000 in discharge of the Tretten claim. The tender of the check was not so 
conditioned. Therein is the controlling difference between this case os Beck 
Electric Const. Co. v. National Contracting Co., 143 Minn. 190, 173 N. 413. 

Finally, the $3,175.53 was admittedly due. So there would have Geen no con- 
tract, even though defendant had promised to accept the Se . in discharge of all 
its outstanding demands against plaintiff, for plaintiff would have given no con- 
sideration, valuable or otherwise. Thompson Yards v. Jastrow (Minn.) 203 N. W. 
960 (opinion filed May 22, 1925), and cases cited. There is a helpful discussion 
of the general question and some of the authorities in 9 Minn. Law Review, 458. 
As there observed, our “problem is to find a consideration,” and pertinent here is 
the accompanying remark (463) that: 

“The consideration must arise from the dispute (concerning a debtor’s cross- 
demand against his creditor), and where the full amount of the counterclaim is 
deducted there seems no possibility of any detriment to the debtor, for, were the 
dispute decided in his favor, the amount to be deducted would be no greater.” 


Here the debtor’s claim was less than the deduction made to “cover” it. 
Order affirmed. 


SWISHER v. FIDELITY. & CASUALTY CO. OF NEW YORK. (No. 23179.) 
(Supreme Court of Nebraska. May 23, 1925.) 
204 Northwestern Reporter 383. 
(Syllabus by the Court.) 
1, FACTORS—“CONSIGNMENT OF GRAIN TO COMMISSION . MER- 
‘CHANT TO BE STORED AND SOLD ON DIRECTION BY CON- 
SIGNOR IS WITHIN PROTECTION OF STATUTORY BOND. 


A consignment to a commission merchant of grain to be stored, ‘the intention 
being that the consignee shall sell the same when so instructed by ‘the consignor, 
is a cofisignment for sale on commission within the protection of the commission 
merchant’s bond required by section 7472, Comp. St. 1922. 

(For other cases, see Factors, Dec. Dig., § 24.) 


2. FACTORS—OBTAINING ADVANCES ON CONSIGNMENT OF GRAIN 
HELD TO CONSTITUTE BREACH OF COMMISSION MERCHANT’S 
BOND THOUGH LOSS NOT DISCOVERED DURING TERM. 
Obtaining advances upon the consignment without the knowledge and consent 

of the consignor, within the term of the bond, constitutes a breach of the bond; 

an the amount of consignor’s loss is not discovered nor determined until after 
such term.’ 


(For other cases, see Factors, Dec. Dig., § 214.) 
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3. FACTORS—COMMISSION MERCHANT’S BOND HELD WITHIN 
mene AUTHORIZING TAXATION OF ATTORNEY’S FEES AS 
COSTS. 


A commission merchant's bond is within the operation of section 7811, Comp. St. 
1922, authorizing the taxation of attorney’s fees as costs in certain cases. 


(For other cases, see Factors, Dec. Dig., § 2%.) 


Appeal from District Court, Douglas County; Raper, Judge. 

Action by John L. Swisher against the Fidelity & Casualty Company of New 
York. From a judgment for plaintiff, and taxation of attorney’s fees as costs, 
defendant appeals. Affirmed. 

Crossman, Munger & Barton, of Omaha, for appellant. 

Hugh A. Myers, of Omaha, for appellee. 

Heard before Rose, Good, and Thompson, JJ., and Redick and Shepherd, District 
Judges. 


Repick, District Judge. Action upon a commission merchant’s bond. The 
facts are not disputed. One C. P. Moriarty, under name of Moriarty Grain Com- 
pany, was in the business of a commission merchant selling grain upon commission 
on the Omaha Grain Exchange, and gave the bond in suit with defendant, the 
Fidelity & Casualty Company of New York, as surety. With the exception of 
some immaterial verbal variations the condition of the bond was in the language 
of the statute requiring it, as follows: 

“Now therefore if said license (commission merchants’) be granted, and the 
said Moriarty Grain Company as such commission merchant, shall well and truly 
perform all agreements entered into with consignors with respect to the receiving, 
handling, selling and making payments for consignments made to them and shall 
faithfully comply with the laws of the state of Nebraska governing sale of mer- 
chandise upon commission then this bond to be null and void otherwise to be in 
full force and effect.” 

October 15, 1921, plaintiff wrote Moriarty: 

“Am shipping you for storage from Dix, Nebr. 2—80,000 cap. cars of wheat.” 

The cars were shipped to plaintiff at Omaha, “Notify Moriarty Grain Co.,” the 
bills of lading being indorsed and delivered to Moriarty who, October 28 and 29, 
received and stored the grain in his own name with Farmers Terminal Elevator 
Co., he having no storage facilities of his own, and sent the statements of the trans- 
action, with the words “Stored for J. L. Swisher” indorsed thereon in the handwriting 
of Moriarty, to plaintiff. No warehouse receipt was issued. October 25th, Moriarty 
procured from the Elevator Company an advance on the wheat of $1,000 and on 
November 23, $500, without the knowledge or consent of plaintiff. So matters 
rested until March 3, 1922, when Moriarty died; thereupon plaintiff demanded his 
wheat and was informed of the advances to Moriarty for which with freight and 
storage the Elevator Company claimed a lien. April 4, 1922, by consent of the 
parties interested, the wheat was sold and the balance of the proceeds, $803.86, paid 
plaintiff, who sues upon the bond to recover $1,569 and interest, being the amount 
of advances to Moriarty deducted from the proceeds of the sale. Defendant answered 
admitting the execution of the bond and denying all other allegations; defendant 
offered no evidence and both parties having moved for an instructed verdict, the 
jury was discharged and the court found for plaintiff and from the judgment 
thereon and taxation of attorney’s fee defendant appeals. 

Appellant urges the following points for reversal: 

(1) That Moriarty did not receive the grain as a “commission merchant” for 
sale on commission, but merely as an agent for storage, in which capacity his fidelity 
was not insured by the bond. 

(2) That plaintiff suffered no damage until he demanded the grain in March, 
1922, and as the period of the bond was 1921 such loss was not covered. 

(3) That the allowance of attorney’s fees was not authorized. 

Of these in their order: 

{1] Moriarty Grain Company was licensed to carry on the business of a com- 
mission merchant who is defined by the statute: 

“That any person, firm or corporation pursuing or who shall pursue the business 
of selling farm * * * produce * * * upon consignment for a commission shall be 
deemed to be a commission merchant.” Laws 1909, ch. 66, § 1. 
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Plaintiff testified that at the time of shipment the market was low and that he 
arranged with Moriarty to store the grain until he authorized him to sell it; that 
he had stored and sold grain for him before; that plaintiff thought the market 
would be higher in the spring when he would sell it through Moriarty. 

How shall this transaction be characterized? Was it a special agency to pro- 
cure storage, or a consignment for sale on commission? From the letter, the situa- 
tion and previous dealings of the parties and undisputed evidence of plaintiff the 
intention is clear that the- wheat should be sold when the price was satisfactory to 
the consignor; the controlling motive for the consignment was the sale of the 
grain; the custody or care of the goods pending sale was a mere incident to the 
main purpose; that no time was fixed for the sale is not important—neither the 
statute nor bond contemplate an immediate sale. Some period of time must elapse 
between arrival and sale, during which the consignee is in possession; the goods 
must be unloaded or be subject to demurrage; without specific instructions it would 
be the duty of consignee to store until he received orders to sell; if during the 
waiting period he converted the goods, the bond would be liable; this, in effect, 
is what he did pro tanto. 

We conclude that Moriarty received the goods for sale in his capacity as a 
commission merchant, that he failed to perform his agreement with consignor 
with respect to “the receiving, handling, selling and making payments,” thereby 
committing a breach of the bond. 

[2] The second point is not well taken; the breach occurred at the time Moriarty 
procured the advances, which was within the term of the bond; and was never 
healed; by Moriarty’s wrongful act a lien upon the goods was created, which could 
only be satisfied by payment; though the loss was not discovered until later, the 
default was within the term of the bond. 

[3] Lastly, did the court err in assessing an attorney’s fee as costs? ~The 
bond in question is within the classification of the statute, Comp. St. 1922, § 7814: 
; “4. Fidelity Insurance—Guaranteeing the fidelity of persons holding places of 
public or private trust; guaranteeing the performance of contracts other than 
insurance policies, or guaranteeing and executing all bonds, undertakings and con- 
tracts of suretyship.” 

Section 7811, Comp. St. 1922, provides for taxation of attorney’s fee “‘in all 
cases * * * at law upon any policy of * * * guaranty, fidelity or other insurance.” 
It is argued that “insurance * * * relates to obligations created by the acts of 
the parties,” while “section 7472, Comp. St. 1922, requiring commission merchants, 
to give bond is an obligation imposed by law”; but defendant was not required by 
law to sign this bond, it was a voluntary act, entered upon for a consideration and 
by the acts of the parties. It is further argued that the statute is complete with 
reference to the liability on the bond; the taxing of an attorney’s fee does not 
increase such liability; if the surety pays its obligation without suit, such fee cannot 
be claimed; it is taxed as costs. 

The judgment of the district court is right and is affirmed. An attorney’s fee 
of $100 will be taxed on the appeal. 

Affirmed. 


COMMERCIAL CASUALTY INS. CO. v. DURHAM COUNTY. (No. 337.) 
(Supreme Court of North Carolina. June 24, 1925.) 
8 Southeastern Reporter 469. 

1, PRINCIPAL AND SURETY—PAYMENTS MADE TO BUILDING CON- 
TRACTOR, IN EXCESS OF AMOUNT SPECIFIED IN CONTRACT, 
RELIEVED SURETY FROM LIABILITY ON SUCH AMOUNT. 
Where building contract provided that certain per cent. of value of labor and 

material used during previous month should be paid by owner to contractor on dates 

specified, payments made in excess of that per cent. relieved surety on bond from 

liability on such amount; the reserved balance being an equity in which surety had a 

substantial right. 

(For other cases, see Principal and Surety, Dec. Dig. § 117.) 

2. PRINCIPAL AND SURETY—SURETY CONTRACTS ARE STRICTLY 
CONSTRUED. 

Sureties have a right to stand on the terms of their contract, and, having con- 
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sented to be bound to the extent expressed therein, their liability must be found therein 
and strictly construed. 


(For other cases, see Principal and Surety, Dec. Dig. § 59.) 


3. PRINCIPAL AND SURETY—PAYMENTS MADE TO BUILDING CON- 
TRACTOR, IN EXCESS OF AMOUNT REQUIRED BY CONTRACT TO 
BE WITHHELD, HELD NOT AN ALTERATION OF CONTRACT. 


Where building contract provided that certain per cent. of value of labor and 
material used during previous month should be paid by owner to contractor on dates 
specified, payments made in excess of that amount held not an alteration, as respected 
liability of surety, but a violation of the contract. 

(For other cases, see Principal and Surety, Dec. Dig. § 117.) 


4, PRINCIPAL AND SURETY—SURETY HELD TO BE RELIEVED FROM 
LIABILITY TO AMOUNT OF CHECKS, ISSUED FOR LABOR AND 
MATERIAL, ON WHICH PAYMENT WAS REFUSED. 


Where checks were given by building contractor for labor and materials, as con- 
dition precedent to settlement of account between him .and owner of building under 
construction, and payment was refused, the checks did not constitute payment as 
respected liability of surety; owner having made payments required by contract to be 
withheld until claims for labor and materials were paid. 

(For other cases, see Principal and Surety, Dec. Dig. § 117.) 


Appeal from Superior Court, Durham County; Calvert, Judge. 

Controversy without action between the Commercial Casualty Insurance Company 
and Durham County. From a judgment in favor of plaintiff, defendant appeals. 
Affirmed. 

The following facts appear. 

The plaintiff, doing a bonding business, executed with Walter Clark, contractor, 
a bond in the sum of $100,000, for the faithful performance of a contract to build - 
the Durham County Home, on the part of the contractor, and to satisfy all claims 
and demands incurred for the same; to fully indemnify and save harmless the owner 
from all cost and damages which it might suffer by reason of his failure to do so. 
Walter Clark made default in the performance of said contract and abandoned the 
work thereon October 30, 1924. Defendant notified plaintiff of the default, and that 
defendant would expect plaintiff to complete the building according to plans and speci- 

_ fications included in the contract. It was also agreed that— 

“The contract * * * provided that payments to the contractor should be made upon 
the certificate of the architect of the defendant, and that all payments to the con- 
tractor were so made. It is also admitted that the contractor was paid the sum of 
$27,076.76 in excess of the amount which he was entitled to receive by terms of the 
contract prior to the date of his default hereinbefore referred to, to which is to be 
added any unpaid claims for labor and material in or on the job.” 

Plaintiff agreed to complete the building in accordance with the plans and speci- 
fications, but reserved its right to have its liability with reference to the excess pay- 
ments to the contractor determined. This amount of excess payments is again stated 


a: 

“$27,076.76 and labor and material claims unpaid, which amount it is agreed has 
been overpaid to said Walter Clark on said contract.” 

It was further admitted on October 15, 1924, that the architect approved an esti- 
mate rendered him by Walter Clark, and directed that a voucher for $15,827 be 
issued to said Walter Clark by defendant. This voucher was so issued, but, before 
approving the estimate, the architect required Clark to issue and mail checks to 
certain creditors for labor and material who had known claims against said con- 
tractor. Such checks were issued on the Murchison National Bank of Wilmington, 
duly presented, but not paid, because said bank had condemned the deposit of Clark, 
and applied it to the payment of notes due said bank by Clark. 

The following appears in the contract between Walter Clark and the defendant: 

“The Architect's Status —The architect shall have general supervision and direc- 
tion of the work. He is the agent of the owner only’ to the extent provided in the 
contract documents, and when in special instances he is authorized by the owner to 
act, and in such instances he shall upon request show the contractor written authority. 
He has authority to stop the: work whenever such stoppage may be necessary to 
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insure the proper execution of the contract. As the architect is, in the first instance, 
the interpreter of the conditions of the contract and the judge of its performance, 
he shall side neither with the owner nor the contractor, but shall use his powers under 
the contract to enforce its faithful performance by both. 

“Certificates and Payments.——If{ the contractor has made application as above, 
the architect shall, not later than the date when each payment falls due, issue to the 
contractor a certificate for such amount:as he decides to be properly due. No certifi- 
cates issued nor payment made to the contractor, nor partial or entire use or occupancy 
of the work by the owner, shall be an acceptance of any work or materials not in 
accordance with this contract. The making and acceptance of the final payment shall 
constitute a waiver of all claims by the owner, otherwise than under article 16 and 28 
of these conditions or under requirements of the specifications, and of all claims by 
the contractor,’ except those previously made and still unsettled. Should the owner 
fail to pay the sum named in any certificate of the architect or in any award by the 
arbitrators, upon demand, when due, the contractor shall receive, in addition to the 
sum named in this certificate, interest thereon at the legal rate in force at the place 
of building. 

“Payments Withheld—The architect may withhold or, on account of subsequently 
discovered evidence, nullify the whole or a part of any certificate for payment to 
such extent as may be necessary to protect the owner from loss-on account of: 

“(a) Defective work not remedied. 

“(b) Claims filed or reasonable evidence indicating probable filing of claims. 

“(c) A reasonable doubt that the contract can be completed for the balance then 
unpaid. 

“(d) Damage to another contractor under article 38. When all the above grounds 
are removed, certificates shall at once be issued for amounts withheld because of them.” 

By virtue of the building contract, Clark, the contractor, was to provide all ma- 
terial and perform all work shown on drawings or in specifications. 

The court rendered the following judgment: 

“Now therefore, upon the facts stated, the court is of the opinion and so adjudged, 
that the Commercial Casualty Insurance Company is, and the same is hereby, relieved 
from liability on account of its bond to the amount of $27,076.76, and the amount of 
unpaid bills that were due on the job at the time of the abandonment of the contract by 
the contractor, Walter Clark, which amount of unpaid claims for labor and material 
ra the checks issued by the contractor and unpaid by the Murchison National 

ank.” 

The defendant’s exception to the judgment is the only question presented. 
Brogden, Reade & Bryant, of Durham, and J. S. Manning, of Raleigh, for appel- 
ant. 

B. H. Bratney and S. Brown Shepherd, of Raleigh, and Fuller & Fuller, of 
Durham, for appellee. 

Varser, J. [1] The contract provision that 85 per cent. of the value of labor 
and material used during the previous month, as estimated by the architect, shall be 
paid by the owner to the contractor, at the dates specified, during the progress of the 
work, creates, in the 15 per cent. reserved balance, an equity in which the surety has 
a substantial right. While the owner also has an equity in this reserved balance, he 
has no right, without the consent of the surety, to waive it, or to exceed the provisions 
of the contract in making payments to the contractor. The retained balance is well 
calculated to induce the contractor to complete the building, and it is valuable security 
against loss when a breach occurs. Clark defaulted October 30, 1924. The excess 
payments were made October 15, 1924. 

[2] The contract, as written, and not otherwise, fixes the rights and determines 
the liability of the surety. Sureties have a right to stand on the terms of their con- 
tract, and, having consented to be bound to the extent expressed therein, their liability 
must be found therein and strictly construed. Glenn County v. Jones, 146 Cal. 518, 80 
P. 695, 2 Ann. Cas. 764; Morgan v. Salmon, 18 N. M. 72, 135 P. 553; Calvert v. Lon- 
don Dock Co., 2 Keen, 639; Prairie State Bank - U. S., 164 U. S. 227, 17S. Ct. 142, 
41 L. Ed. 412: Kunz v. Boll, 140 Wis. 69, 121 N. W. 601; Warehouse Co. v. Greene, 
17 Ga. App. 542, 87 S. E. 826 ; Webb v. Freng, 181 Wis. "39, 194 N. W. 155; Y. M. 
C. A. v. Ritter, ‘90 Kan. 332, 133 P. 894, L. R. A. oh 170; First National Bank 
v. Fidelity & Deposit Co., 145 Ala. 335, 40 So. 415,5 L. R.A (N. S.) 418, 117 Am. St. 
Rep. 45, 8 Ann. Cas. 241; Greenville v. Ormand, 51 S. C. 121, 28 S. E. 147; Brandt 
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on Suretyship and Guaranty, 578; Stearnes on Suretyship, 108; Kimball v. Baker, 
62 Wis. 526, 22 N. W. 730; 9 C. J. 862; 32 Cyc. 223; Gray v. Putnam, 51 S. C. 
97, 28 S. E. 149; Fidelity & Deposit Co. v. Agnew, 152 F. 956, 82 C. C. A. 103; Miller 
v. Stewart, 9 Wheat. (22 U. S.) 680, 6 L Ed. 189. Our own authorities proceed upon 
this principle. Cooper v. Wilcox, 22 N. C. 90, 32 Am. Dec. 695; Bell v. Howerton, 
111 N.C. 69, 15 S. E. 891; Purvis v. Carstaphan, 73 N. C. 575; Carriage Co. v. 
Dowd, 155 N. C. 307, 71 S. E. 721; Guilford Mfg. Co. v. Holladay, 178 N. C. 417, 
100 S. E. 597. 

The defendant contends that these excess payments to Clark constitute an altera- 
tion in the terms of the contract, and that the plaintiff therefore is not relieved The 
record discloses no alterations in the terms of the contract or in the work to be done 
under it, as contemplated by the bond. 

[3] A violation of the contract is not an alteration. If this were’true, no viola- 
tion could occur when the contract provided, as in the instant case, for the contract 
would alter itself to meet the breaches. Blackburn v. Morel, 13 Ga. App. 516, 79 
S. E. 492; Guttenberg v. Vassel, 74 N. J. Law, 553, 65 A. 994, is not in conflict, but in 
affirmance, of the rule herein declared. The sureties in that case were held liable 
on account of a provision in the contract that payments to the contractor, “in advance 
or contrary to the terms of the contract, would not render the contract void, and 
would not relieve the surety. 

[4] The instant case is between the surety and the owner, and the materialmen 
and laborers are not ‘parties. Hence it is unnecessary and improper to determine their 
rights. The checks which were not paid do not constitute payments. Graham, Re- 
ceiver, v. Warehouse, 189 N. C. 533, 127 S. E. 540; 30 Cyc. 1265; 21 R. C. L. &. 

We are advertent to authorities that seem to hold to the contrary. Upon an 
examination, many of these are upon different facts, or openly accept a different view ; 
in some instances this is in obedience to legislative enactments. We prefer to follow 
those authorities which uphold the right to contract, and to abide by the terms thereof, 
when made. Parties may then act in accordance therewith and in full appreciation 
of such rights and liabilities as are fixed by their agreements. 

Therefore let the judgment appealed from be affirmed. 


SOUTHERN SURETY CO. v. PATTERSON STEEL CO. (No. 15459.) 
(Supreme Court of Oklahoma. June 23, 1925.) 
7 Pacific Reporter 588. 
(Syllabus by the Court.) 

1. ACTION—AS GENERAL RULE, TO AUTHORIZE JOINDER CAUSES 
OF ACTION MUST AFFECT DIFFERENT DEFENDANTS IN SUCH 
MANNER AS TO CREATE JOINT OR COMMON LIABILITY. 
Courts of law will not take cognizance of distinct and separate claims or 

liabilities of several persons in one suit, though standing in the same relative 

situation. As a general rule, in order to authorize a joinder, the causes must affect 
the different defendants in such manner as to create a joint or common liability. 


(For other cases, see Action, Dec. Dig., § 50[4].) 


2. ACTION—CAUSES OF ACTION IN FAVOR OF PLAINTIFF AGAINST 
ONE DEFENDANT CANNOT BE UNITED WITH CAUSE IN FAVOR 
OF SAME PLAINTIFF AGAINST ANOTHER DEFENDANT, IF 
NEITHER IS INTERESTED IN CAUSE OF ACTION AGAINST 
OTHER. 

A cause of action in favor of the plaintiff against one defendant cannot be 
united with another cause of action in favor of the same plaintiff and against 
another defendant, where neither defendant is interested in the cause of action 
alleged against ‘the other. 


(For other cases, see Action, Dec. Dig., § 50[4].) 


Commissioners Opinion, Division No. 5. 

Appeal from District Court, Tulsa County; W. B. Williams, Judge. 

Action by the Patterson Steel Company against A. C. Bancroft and the 
Southern Surety Company, to recover a money judgment. Judgment for plaintiff, 
against defendant Southern Surety Company, and ‘it appeals. Reversed and: re- 
manded, with directions. 

E. F. Cadwell, of Tulsa, for plaintiff in error. 
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Hunt & Eagleton, of Tulsa, for defendant in error. 

Foster, C. This was an action brought by the defendant in error, Patterson 
Steel Company, a corporation, as plaintiff, against the Southern Surety Company, a 
corporation, plaintiff in error, and A. C. Bancroft, as defendants, in the district court 
of Tulsa county, to recover under three causes of action, incorporated in a second 
amended petition and supplemental cause of action filed by the defendant in error 
in said action. Parties will be hereinafter referred to as they appeared in the trial 
court. 

A demurrer was interposed by the defendant Southern Surety Company to the - 
second amended petition and supplemental cause of action of the plaintiff, heard 
and overruled, and the defendant Southern Surety Company appeals to review the 
judgment of the lower court, overruling its demurrer, and entering judgment against 
it for the sum of $2,119.85. 

The defendant Bancroft did not appear nor contest in any manner the claims 
of the plaintiff as to him. 

The facts necessary to be considered in order to dispose of the legal propositions 
involved are substantially as follows: 

A. C. Bancroft, on the 12th day of January, 1923, made, executed, and delivered 
to the plaintiff his promissory note for the sum of $1,500, due and payable 90 days 
thereafter. Beginning on January 1, 1923, until August 23, 1923, the plaintiff 
sold and delivered to Bancroft goods, wares, and merchandise, consisting of steel 
supplies of the total value of $7,349.67. On August 23, 1923, after allowing Bancroft 
credit for various sums theretofore paid by him to apply on said account, which were 
received and credited between February 22, 1923, and July 30, 1923, there remained 
a balance due and unpaid of $1,564.74. 

On the 19th day of April, 1923, the said Bancroft entered into a contract with 
Tulsa county for the construction of a bridge over Willow Springs branch, near 
Willow Springs schoolhouse. This contract, by subsequent agreement of the parties, 
entered into on July 9, 1923, was extended so as to provide for the construction of 
various other Willow Springs bridges not embraced in the original contract, but 
which were fully set out in an order of extension, made and entered of record by 
the board of county commissioners of Tulsa county on the Sth day of July, 1923. 

A statutory bond was executed by Bancroft to Tulsa county to guarantee the 
payment of all indebtedness incurred in the performance of his original contract 
with Tulsa county for the construction of the certain bridge over Willow Springs 
branch near Willow Springs schoolhouse, and this bond, by stipulation of the 
Southern Surety Company, dated and executed August 16, 1923, was extended, and 
its terms made to apply to indebtedness incurred by Bancroft in the construction of 
additional culverts and bridges provided for in the extension agreement of April 
19, 1923. 

Suit was originally filed by the plaintiff against Bancroft on August 24, 1923, 
to recover on said promissory note; a copy of the note being attached to its petition. 
On August 27, 1923, an amended petition was filed, in which there was joined, with 
its cause of action for a recovery on the note, a cause of action against Bancroft 
for the balance alleged to be due it for goods, wares, and merchandise, consisting 
of steel supplies sold and delivered to him from January 1, 1923, to August 23, 1923, 
in the sum of $1,564.74. On November 30, 1923, an order was made by the trial 
court making the Southern Surety Company a party defendant, and giving the plain- 
tiff leave to file its second amended petition and supplemental cause of action, 
pursuant to which summons was issued and served upon the Southern Surety Com- 
pany, and it was brought into the case. There were three causes of action incorporated 
in the second amended petition and supplemental cause of action. 

The first two causes of action were the same as they appeared in the first 
amended petition, and the third cause of action sought to recover the sum of 
$2,119.85 of the Southern Surety Company, upon its statutory liability as surety in 
the bond executed by it to Tulsa county; a copy of which bond and an extension 
thereof, together with itemized statements of materials furnished Bancroft by the 
plaintiff from May 29, 1923, to July 16, 1923, of the value of $2,119.85, and used 
by him in the construction of the Willow Springs bridges were attached to the 
petition. 

The demurrer interposed by the defendant Southern Surety Company, and 
overruled by the trial court, is as follows: 
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“Comes now the Southern Surety Company, a corporation, and demurs specially 
and generally to the second amended petition and supplemental cause of action of 
the plaintiff herein, and for grounds of objection states: First. That this court had 
no jurisdiction of the person of the Southern Surety Company or the subject of 
the third cause of action designated in plaintiff’s petition’ as supplemental cause of 
action, for the reason that it contains no allegations of fact occurring after filing 
of the original petition herein. Second. That several causes of action are im- 
properly joined, as the said petition shows on its face that the Southern Surety 
Company has no interest in the first and second causes of action, and that the 
third cause of action is improperly joined with the remaining paragraph of said 
petition. 

We think it clear that, if the nature of the case as disclosed here was such 
that the defendant Southern Surety Company could properly have been joined as a 
defendant in the first instance, by reason of its connection with the original trans- 
action, the court acquired jurisdiction of the person of the defendant and of the 
subject-matter of the third cause of action, by virtue of the order of the trial court 
making the Southern Surety Company a party defendant, and giving the plaintiff 
leave to file its second amended petition and supplemental cause of action. 

If, on the: other hand, the plaintiff’s second amended petition brings into the 
case a new cause of action, which did not arise out of the same transaction or trans- 
actions connected with the same subject-matter on which the original action was 
based, it is clear that the trial court could not acquire jurisdiction in the action to 
render any judgment or order affecting the defendant Southern Surety Company. 

In Hirschman:v. Forster, 59 Okl. 178, 158 P. 1177, our court said: 

“Nor did the court have jurisdiction of the particular subject-matter of the 
action, for the reason that under the allegations, as we are now assuming them, as 
above stated, even if treated as an amendment, the allegations of the supplemental 
bill brought into the action a new claim which the court was not justified in allowing, 
and which he had no jurisdiction to consider in that action.” 

[1] A correct solution, therefore, of the question here presented, turns on 
whether or not the nature of the case under consideration is such as to admit the 
joining of the cause of action against Bancroft and the Southern Surety Company 
in the first instance. In determining this question, we must be guided by the alle- 
gations as they appear on the face of the petition. 

Section 266, C. O. S. 1921, provides as follows: 

“The plaintiff may unite several causes of action in the same petition, whether 
they be such as have heretofore been denominated legal or equitable, or both, where 
they all arise out of any one of the following classes: First. The same transaction, 
or transactions, connected with the same subject of action * * * but the causes of 
action so united must all belong to one of these classes, and must affect all the 
parties to the action, except in actions to enforce mortgages or other liens.” 

There is nothing in the second amended petition from which it can be inferred 
that the transaction for the construction of the bridge across Willow Springs branch 
and extensions thereof, on which liability against the surety company is predicated, 
originated in or had any connection with the transaction by which the Patterson 
Steel Company was furnishing steel to A. C. Bancroft, as set forth in the second 
cause of action of the first amended petition. In that transaction, the Patterson 
Steel Company obviously was not selling steel to the defendant Bancroft for use 
in the construction of the Willow Creek bridge, but was selling steel to him for 
general purposes, wherever he might have use therefor. The creation of the 
primary liability of Bancroft to the Patterson Steel Company, therefore, had no 
connection with the liability of the Southern Surety Company under its bond. 

It is true that plaintiff alleged in its petition that the materials used in the 
building of the bridges constituted a part of the indebtedness contracted by Bancroft 
with the plaintiff in the inception of the transaction between it and Bancroft, but 
the mere existence of an indebtedness from Bancroft cannot form the basis of a 
common liability against both Bancroft and the surety company, where the trans- 
action out of which the indebtedness arose was not connected in any way with the 
transaction on which the liability of the Southern Surety Company arises. 

To hold otherwise would be to establish a basis of joint action on the sole and 
only ground that all of the defendants were indebted to the plaintiff. There must be 
something more than the common relation of debtor and creditor to authorize the 
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joinder. The fact that some materials furnished Bancroft! by the plaintiff, under 
the general arrangement entered into with. him. some five months prio: to the date 
of the contract between Bancroft and: Tulsa county for the construction of the 
Willow Creek bridges, were used in the construction of such bridges, was not the 
result of any design of the parties, and cannot form the basis of a common liability 
between Bancroft. and the Southern Surety. Company, growing out. of the same 
transaction.or transactions as contemplated by section 266, C. O. S. 1921. 

We think the contract for the construction of the Willow Springs bridges 
related to a transaction entirely distinct and separate from the transaction in which 
the liability of Bancroft to the plaintiff arose in the first instance, and that a cause 
of action against Bancroft and a cause of action against the Southern Surety Com- 
pany could not properly be united in the same. action. 

The itemized account of materials furnished under the Willow Springs contract 
shows that the first delivery of materials, charged in that account was made five 
months after the first delivery of the merchandise charged in the open account 
carried by Bancroft with the plaintiff, and which forms the basis of the second 
cause of action, and that debit entries were made in said open account during the 
entire time the material was being furnished and charged in the special Willow 
Springs account, and that the plaintiff continued to deliver merchandise and make 
debit entries in said open account for a period of. five weeks after the last material 
was furnished on the Willow Springs account. 

There is not the remotest connection shown between the promissory note, which 
forms the basis of the first cause of action, and the items charged in the Willow 
Springs account. 

In First National Bank of McLoud-v. City National Bank of. Wellington, Texas, 
et al., 71 Okl, 52, 175 P. 253, it is said in the syllabus: 

“* * * As the proposed amendment did not affect all the parties to the action 
as required in section 4738, Rev. Laws, and as the two causes of. action could not 
have been united in action, the court did not err in refusing leave to file the 
amendment.” 

In R. C. L. vol. 1, p. 364, it is said: 

“Tt is generally a perequisite to the joinder of causes of action that all of the 
causes should affect all of the parties to the action, both parties defendant and parties 
plaintiff: And courts of law will not take cognizance of distinct and separate claims 
or liabilities of several persons in one suit, though standing in the same relative 
situations.” 

In Brown v. Williams, 24 Okl. 308, 103 P. 588, this court said, speaking 
through Mr. Justice Turner, quoting with approval from Miller v. Northern Bank 
of Miss., 34 Miss. 412: 

“A man cannot in the same action sue two or more persons upon a joint con- 
tract, and one of them upon a separate and distinct liability.” 

{2] In Bryan v. Sullivan, 55 Okl. 109. 154 P. 1167, this court approved the 
following statement from the Supreme Court of Kansas: 

“A cause of action in favor of the plaintiff, against one defendant, cannot be 
united with another cause of action in favor of the same plaintiff against another 
the other.” where neither defendant is interested in the cause of action alleged against 
the other.’ 

It is true the general rule obtains that it is not necessary that under the statute 
all the parties should be affected equally, so long as the parties joined in the suit 
have an interest in the common point of litigation. Bryan v. Sullivan, supra. 

If the plaintiff had furnished supplies to Bancroft only for use in the con- 
struction of the Willow Springs bridges, then, in our view of the case, the de- 
fendant and Bancroft would have been interested in common, and if, by reason 
of some provision in the bond contract, or otherwise, the surety company could 
not be held liable for the entire amount of goods, wares, and merchandise furnished 
by the plaintiff to Bancroft, causes of action against each could still be united in 
the same action, although the two defendants might not be equally affected. Hixon 
v. Cupp, 5 Okl. 545, 49: P. 927. 

We therefore conclude that the trial court erred in overruling the demurrer of 
the defendant to the second amended petition and supplemental cause of action filed 
by the plaintiff. 

The cause is therefore reversed and remanded, with directions to the trial court 
to set aside its judgment herein and to sustain said demurrer. 
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BROWN et av. v. AMERICAN SURETY CO. OF NEW YORK. (No. 15486.) 
(Supreme Court of Oklahoma. June 16, 1925.) 
237 Pacific Reporter 594. 
(Syllabus by the Court.) 


PRINCIPAL AND SURETY—OBLIGATION, INVALID AS BETWEEN 
ORIGINAL PARTIES BECAUSE OF LACK OF CONSIDERATION, 
WILL NOT BIND SURETY; SURETY ON JUDICIAL BOND EXE- 
CUTED BY STATE, INVALID BECAUSE OF LACK OF CONSIDERA- 
TION, IS NOT BOUND THEREBY. 

Where an obligation is invalid as between the original parties, by reason of a total 
lack of consideration, it will not bind the surety. This rule applies to an action to 
recover against the surety upon a judicial bond executed by the state of Oklahoma. 

(For other cases, see Principal and Surety, Dec. Dig. § 7.) 

Commissioners’ Opinion, Division No. 5. 

Appeal from District Court, Oklahoma County; T. G. Chambers, Judge. 

Action by J. R. Brown and another against the American Surety Company of 
oe York to recover upon a bond. Judgment for defendant, and plaintiffs appeal. 
Affirmed. 

_ A.J. Welch, of Clinton, and McLaury & Hopps, of Oklahoma City, for plaintiffs 

in error. 

Wilson, Tomerlin & Threlkeld and S. S. Chandler, Jr., all of Oklahoma City, 
for defendant in error. 


Foster, C. This appeal is prosecuted to reverse a judgment of the district court 
of Oklahoma county in an action wherein the plaintiffs in error were plaintiffs and 
the defendant in error was defendant, and wherein the defendant in error obtained a 
judgment sustaining a demurrer, interposed by it, to the petition of the plaintiffs in 
error and in dismissing the action. Parties will be hereinafter referred to as they 
appeared in the trial court. 

The plaintiffs sought to recover upon a judicial bond executed in a garnishment 
proceeding by the state of Oklahoma, as principal, against the American Surety 
Company of New York, as surety in said bond. The petition alleged, in substance, 
that on May 24, 1920, the state of Oklahoma, on relation of Fred Dennis, state bank 
commissioner, filed an action in garnishment in the district court of Oklahoma county 
against the plaintiff, J. R. Brown, and, in support thereof, filed the usual garnishment 
affidavit and bond with the defendant, American Surety Company of New York, sign- 
ing said bond as surety; that in such proceeding the proceeds of certain homestead 
property was impounded and later released by order of the district court, upon the 
ground that such proceeds were exempt to the defendant and his family, under the 
laws of the state of Oklahoma, from which order, releasing such proceeds, the 
state of Oklahoma appealed to the Supreme Court of this state, and gave its super- 
sedeas bond with the defendant, American Surety Company, as surety therein, whereby 
the order releasing said exempt funds was stayed until some three years thereafter, 
when the Supreme Court finally sustained the judgment of the trial court. 

Both the garnishment and supersedeas bonds were in the usual form, and copies 
thereof were attached to the plaintiffs’ petition as Exhibits A and B. 

It was alleged that by the terms of said bond the defendant obligated itself to pay 
all damages, including attorney’s fees, that the plaintiffs might sustain by reason of 
said garnishment action and appeal, and damages, consisting for the most part of 
attorney’s fees and legal interest upon the funds impounded during the pendency of 
the appeal, in the sum of $1,895.82 were sought to be recovered on both bonds. There 
is but one question presented: “Did the petition state a cause of action?” 

It is no longer an open question in this state that the state of Oklahoma is not 
bound by the provisions of a general statute requiring a judicial bond of a plaintiff in 
an action, where the effect of such statute would be to restrict the rights of the state 
or to impose liabilities upon it, unless it is named in the statute expressly or by neces- 
sary implication. Morris, Court Clerk, v. State ex rel. Walcott, Bank Commissioner, 
88 Okl. 189, 212 P. 588. 

Our court said, quoting from the Morris Case, supra: 

“If the state is not bound by section 4800, Rev. Laws 1910, supra, and we hold 
that it is not, then the state was entitled to the order of delivery without executing 
the bond provided for. To hold otherwise would be to restrict the rights of the 
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state and to affect its interests and make applicable to it a statute which was only 
intended to apply to its citizens. The state may proceed in its cours to enforce its 
rights and protect its interests without giving the bonds required of private litigants. 
This is one of the attributes of political sovereignty which attaches to the government.” 

From a very careful examination of the case just cited we think it apparent that 
our court recognized a rule of ancient origin, which rests upon the ground of expedi- 
ency and public convenience, that laws are not ordinarily made for the state, but for 
its citizens, and that this rule was recognized by the Legislature in failing to include 
in the statute a provision expressly requiring the giving of a bond by the state. 

It is argued, however, that, although the state is exempt, under the statute, and 
on grounds of public policy, from giving a judicial bond, fi such a bond is in fact 
given, the surety therein would be liable as upon a voluntary common-law obligation, 
where the bond is supported by a valid consideration. 

It is undoubtedly a well-established principle of law that a bond withéut the 
statute is enforceable as a voluntary common-law obligation to the extent that it is 
supported by an independent and valuable consideration. Gillespie v. Frisbie, 46 Okl. 
438, 148 P. 991; U. S. v. Hodson et al., 10 Wall. 395, 19 L. Ed. 937. 

But it is equally well settled that, where the obligation is invalid, as between the 
original parties, by reason of a total lack of consideration, it will not bind the surety. 
32 Cyc. 29. 

In 21 R. C. L. p. 996, it is said: 

“In accordance with general principles of contract law any illegality in the con- 
sideration on which the contract of a surety is based, or anything which tends to 
make void the original contract on which the suretyship obligation is founded, will 
relieve the surety from liability.” 

If, in the instant case, it can be said that the bonds sued on were valid common- 
law contracts with the state of Oklahoma, the surety would undoubtedly be liable 
thereon, even though the contracts are not enforceable against the state by reason of 
its exemption from court process. If, on the other hand, the bonds are invalid as 
between the original parties by reason of a want of consideration therefor, neither 
the principal nor the surety would be bound, and the fact that the principal on the 
bond is exempt from suit becomes immaterial. 

It is clear, then, that the question of whether or not the defendant in the case at 
bar is liable turns on whether the bonds were supported by any consideration. 

In the case of National Surety Co. v. Craig, 94 Okl. 63, 220 P. 943, this court 
said: 

“The consideration of a supersedeas bond, approved and filed in a case, for the 
stay of execution, in a money judgment, is the involuntary forbearance of the judg- 
ment creditor to collect his debt, by operation of law.” 

We have already determined that the state of Oklahoma, as a sovereign plaintiff, 
was entitled to the benefit of court process without price and without bond. It was, 
therefore, entitled to the garnishment writ and to a stay of execution of the judgment 
obtained by the plaintiffs pending appeal to the Supreme Court without the giving of 
any bond therefor. 

The involuntary forbearance of the plaintiff, Brown, to collect his debt was not 
obtained by giving the supersedeas bond, for the state of Oklahoma had that right 
without bond, and hence it received no consideration for the execution of such 
bond, por could the defendant have suffered any injury or detriment capable of redress 
in a court of law, by reason of its use of the processes of the court without bond. 

In the nature of things, there could be no damage suffered by the defendant by 
reason of the issuance of the garnishment writ on behalf of the state of Oklahoma 
and its subsequent appeal to the Supreme Court capable of redress in a court of 
law. 

As was said by Mr. Justice Nicholson, in the case of Morris, Court Clerk, v. 
State ex rel. Walcott, supra, his injuries could only “be redressed through the Legis- 
lature.” Nor do we think as alleged by plaintiffs in their petition, that the premiums 
paid by the bank commissioner to the defendant constituted a consideration for the 
bond. Whether the surety signed the bond for hire, ‘or as an accommodation merely, 
is not material as affecting its liability thereon, where, as here, the language of the 
bond is clear and the question of construction does not enter. 


We think the general rule applicable to this case is stated in 21 R. C. L. 974, 
where it is said: 
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“A cause of action cannot exist against a surety, as such, unless a cause of action 
exists against his principal. This rule results as a corollary, from the very definition 
of the contract of suretyship, that the obligation of the surety being accessory to 
the obligation of the principal, debtor or obligor, it is of its essence that there should 
be a valid obligation of such a principal, and that the nullity of the principal obliga- 
tion necessarily induces the nullity of the accessory.” 

Quoting against from the case of Morris, Court Clerk, v. Walcott, supra, where 
our court said, speaking through Mr. Justice Nicholson: 

“We may add that there is no provision of law authorizing the state to execute 
an undertaking in replevin or any other judicial bond, and we are unable to see that 
such a bond would be any protection to the obligee therein. No liability could be 
created on the part of the state under such a bond, and obviously, no liability could be 
created on the part of persons purporting to execute such a bond as sureties.” 

There being no consideration to support the bond sued on in the instant case, it 
follows, under the rule announced in the cases cited above, that no cause of action 
existed against the principal therein, and hence none could exist against the surety. 

A number of authorities are cited in the brief of the plaintiffs in support of their 
claim that they have brought themselves within the exception to the rule announced 
in the authorities cited and quoted above, which exception, it is said, is as well estab- 
lished as the rule itself. 

The exception is that, where the principal is execused from liability for reasons 
personal to himself, and which do not affect the debt he has incurred, or the promise 
he has made, the surety would not be entitled to the benefit of this excuse. This 
rule can go no further than to exempt the state from liability in a suit upon the bond 
against it, without its consent, where the bond is otherwise valid as a common-law 
obligation against both the principal and the surety. This rule is not applicable 
here, for we have already determined that the bond in the instant case is invalid 
because it was not supported by any consideration. 

Our conclusion is that the bonds sued on in the instant case do not constitute valid 
obligations on the part of the principal therein, and hence no cause of action can 
be maintained thereon against the defendant. 

It follows that the judgment of the trial court sustaining the demurrer interposed 
to the plaintiffs’ petition and in dismissing his action was correct, and should be and is 
hereby affirmed. ; 
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MISCELLANEOUS 


SAUFLEY, Ins. Com’r, v. SMITH et al. 
(Court of Appeals of Kentucky. May 19, 1925.) 
272 Southwestern Reporter 379. 
INSURANCE—SECRETARY TO BANKERS’ ASSOCIATION HELD NOT 

DISQUALIFIED FROM RECEIVING LICENSE AS INSURANCE 

AGENT. 

Secretary of bankers’ association, which pays him salary and part of office 
expense based on amount of time devoted to his secretarial work and permitting 
him to take over an insurance business, bulk of which was with association’s mem- 
bers held not disqualified from receiving a license as insurance agent, on theory 
that members would receive a rebate on their premiums through abatement in 
secretary’s salary. 

(For other cases, see Insurance, Dec. Dig., § 12.) 

Appeal from Circuit Court, Franklin County. 

Application by Harry G. Smith for mandatory injunction against S. M. Saufley, 
Insurance Commissioner. Judgment for plaintiff, and defendant appeals. Affirmed. 

T. B. McGregor, Att’y Gen., O’Rear, Fowler & Wallace, of Frankfort, and 
Blakey, Davis & Lewis, of Louisville, for appellant. 

Trabue Doolan, Helm & Helm, of Louisville, for appellee. 

McCanp.ess, J. The Kentucky Bankers’ Association is a nonprofit-sharing 
corporation organized 30 years ago for the purpose of standardizing and developing 
the business of its members along ethical lines. It has no capital stock and 
originally all of its expenses were paid out of the membership dues, which amounted 
to about $6,000 per year. In the conduct of its affairs it has always required a 
secretary, but its business was not sufficient to occupy more than one-third of the 
time of a capable man. For a number of years it employed as secretary a person 


engaged in some other pursuit who could spare a part of his time to its business, 
and paid such officer a salary of $1,200 per annum. Later it acquired agencies for 


the sale of adding machines, bank directories, and fidelity bonds. This business 
was conducted by its secretary, who was licensed as agent for the insurance com- 
pany, but for the benefit of the association ; the association receiving all commissions 
and paying him.an increased salary. 

Appellee Smith was employed as secretary in 1919. In the meantime the asso- 
ciation had dropped all its agencies except the insurance business. Smith developed 
this materially, and his salary was increased to $4,000. Upon a rendition of the 
decision in Lyman v. Ramey, 195 Ky. 223, 242 S. W. 21, the association concluded 
that the arrangement .between it and its secretary was probably illegal, and in order 
to conform to the law as laid down in that opinion, retired from the insurance 
business and entered into an agreement with Smith to employ him to do its official 
work at a salary of $1,200 per annum; it being contemplated that he would continue 
in the insurance work on his own responsibility. It was also understood that the 
company would pay a part of the office expense, including stenographic fees, based 
on the amount of time Smith gave to his secretarial work. 

In this action Smith seeks a mandatory injunction requiring the insurance 
commissioner of this state to issue to him a license to act as agent for the same 
insurance -company. It is admitted that he is a person of good moral character, 
and the only question is as to whether, under the facts stated, he will hold himself 
out in good faith as an insurance agent. 

Out of the 600 banks in this state, 588 are members of the association, and it 
is admitted that the bulk of the business transacted by Smith has been dervied 
from its members, although not over one-third of those members are insured with 
this agency, and he states that it is his purpose to do a general insurance business 
in the future. 

It is argued that from the relation of the parties the court may imply an under- 
standing that the association members will patronize Smith and thus procure for 
him sufficient business to justify his acceptance of the salary named. That but for 
this arrangement membership dues would be raised to pay his salary, and while 
paying full premiums on their insurance they will thus receive an abatement in his 
salary that is in every respect similar to a rebate on their premiums and in effect the 
same result is reached as that condemned in the Lyman Case. 
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It must be observed, however, that Smith is undertaking the insurance business 
on his own responsibility. If he fails in that business, the association is not affected 
by his failure. If he is successful and triples his insurance business, the association 
is still unaffected. No promises or obligations have been assumed except as to the 
payment of his salary. Certainly an arrangement such as this could have been made 
with a business or professional man who could spare a portion of his time, nor can 
it be doubted that it could be made with any other reputable insurance man, whether 
he had a developed business or not. 

But it is argued that in this instance the association is surrendering to Smith 
a business that is already built up and established, and that therefore this contract is 
to be distinguished from one made with a party with whom it had no former con- 
nection. We do not understand it. 

It is not claimed that the association has not in good faith retired from the 
insurance field. Of course, in the future it might employ another secretary engaged 
either in or out of the insurance business, but that does not mean that it carries 
the insurance business with it. The evidence shows that not over one-third of its 
members have insurance with it, and there is nothing to indicate that the corporation 
as such has promised this or any other business to Smith. Naturally his acquaintance 
being with that body of men, he would hope to have their good will, whether he 
accepted the position of secretary or not. In the final analysis it reaches the question 
of whether Smith can properly accept the office of secretary under the circumstances 
named. We do not think that such relationship disqualifies him from receiving a 
license as an insurance agent. 

Such being the opinion of the lower court, the: judgment is affirmed. 
Whole court sitting. 


SAUFLEY, Ins. Com’r. v. BOTTS et al. 
(Court of Appeals of Kentucky. May 19, 1925.) 
272 Southwestern Reporter 408. 
2. INSURANCE—TRUST COMPANY NOT PREVENTED FROM ACTING 

AS INSURANCE AGENT BECAUSE OF DUAL AGENCY. 

Trust company could not be denied license to conduct an insurance agency 
because, in insuring property held by it in trust for wards under disability, it would 
be acting as agent for two principals, where insurance company had knowledge of 
the practice, as injury to ward could only result from some wrongful act,’ which 
would be cognizable in a court of equity. 


(For other cases, see Insurance, Dec. Dig., § 12.) 


3. INSURANCE—TRUST COMPANY NOT PREVENTED FROM ACTING 
AS INSURANCE AGENT BECAUSE STOCK HELD UNDER TRUST 
AGREEMENT WITH STOCK OF NATIONAL BANK. 

Trust company could not be denied license to conduct an insurance agency 
because its stock was held under a trust agreement with stock of a national bank 
which was prohibited by Act Dec. 23, 1913, § 13, as amended Act Sept. 7, 1916 
(Comp. St. § 9796), from carrying on an insurance business. 

(For other cases, see Insurance, Dec. Dig., § 12.) 

Appeal from Circuit Court, Franklin County. 

Suit for injunction by L. W. Botts and another against James F, Ramsey, In- 
surance Comimssioner, for whom S. M. Saufley, Insurance Commissioner, was sub- 
stituted. Decree for plaintiffs, and defendant appeals. Affirmed. 

T. B. McGregor, Atty. Gen., O’Rear, Wowler & Wallace, of Frankfort, and 
Blakey, Davis & Lewis, of Louisville, for appellant. 

Trabue, Doolan, Helm & Helm, of Louisville, for appellees. 

McCanptess, J. On the 26th of February, 1923, L. W. Botts and the Fidelity 
& Columbia Trust Company, hereinafter called the trust company, filed suit in the 
Franklin circuit court against James F. Ramsey, insurance commissioner of Ken- 
tucky, for a mandatory injunction requiring him to issue to Botts a renewal of the 
license under which he was then acting as agent for the Firemen’s Insurance Company 
of Newark, N. J., hereinafter called the insurance Company. The trust company 
is a corp oration, created and organized as such under the laws of this state, and 
Botts is its president and chief officer, and has been such officer during all the time 
mentioned. 

It is averred in the petition that Botts had been acting as agent for the insurance 
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company for a period of three years under a license. first issued..in March, 1920, and 
renewed gnnually thereafter by the defendant;. that. in the. former appli¢ations for 
his license. it was avowed that it was the. purpose of Botts. to conduct his insprance 
agency under the name of the Fidelity & Columb mbia Insurance Agency, for, the sole 
and exclusive -benefit of the plaintiff, Fidelity & Columbia Trust Company, which ‘is 
entitled to all of the commissions and profits accruing to said. Botts in the conduct 
of his agency: under the license issued. to. him by defendant and renewed from time 
to time as above stated, which is still the fact; that, in an action between the same 
parties filed in March, 1920, to restrain the defendant ‘from revoking the license issued 
to plaintiff for that year, judgment: was. rendered .in plaintiff's favor, and this is 
voluminously. pleaded as. res judicata. 

: . The answer.presented several grounds in avoidance of the plea of res judicata, 
and urges affirmatively that plaintiffs are not entitled to a renewal of the license for 
the reasons:..(1) That the trust company, by reason of its.methods in handling estates 
committed to its care in the amount. of insurance placed therein, and. in, other. respects, 
is not a person of good moral character or a proper person :to:.be licensetl. as. an...in; 
surance agent. (2) The trust company is organized for: the purpose or operating a 
trust company, and under the laws of the state applicable thereto has.ng right. or 
power to act as an insurance agent. . (3). The. trust .company .cannot act as an in- 
surance agent in insuring the property held by it in trust for wards ,under, disability, 
because. it would thereby be guilty of the wrong of.attempting..to act .as agent, for 
two principals..dealing with each, other, without: the: consent of-both of. these:-princi; 
pals,. (4). The: stock of the trust company.is held under..a trust. agreement; with, the 
stock of the Citizens’ Union National Bank, and therefore prohibited: from, carrying 
on an.insurance business because of the national. banking laws.. (5)... The:.law con; 


templates: insurance agents: shall be natural persons and therefore: a ‘met company 
as-.a_ corporation cannot act as such. 


A demurrer was sustained to the answer, and Jalesant ania aint a man- 
datory. injunction in accordance with the prayer..of .the. petition. The. defendant 
appeals and raises the same questions in this court, . Ramey has retired: ffom office 


since the rendition of the judgment, and the action has, been. revived:in the name. of 
his successors,.now S. M. Saufley, the present -insurancg;commnissioner ;. also a motion 
to dismiss. the appeal has been made in this, court. and, withdrawn.. Eki -appears: that in 
the former action a temporary injunction..was granted in the Franklin ¢i¢cuit..court 
restraining appellant from revoking the license to Botts. Motion was made before a 
member of this court (Chief Justice Carroll): to dissolve that. injunction. and. refused. 
On the return of the case to the lower court the temporary injunction .was, made-per- 
manent, and no appeal taken from the final judgment. . a 

We have reached the conclusion that the judgment in this .case. nay : ‘he affirmed 
without reference to.the plea of res judicata, and it.is wnnecessary.;to. determine what, 
if any, distinctions may be drawn between the two actions. . This does not, however, 
preclude a reference to the ruling in that case on the question of -stare decisis. 

In overruling. the motion to dismiss the injunction, Chief. Justice Carroll, with the 
concurrence of three other justices, wrote: 

“Under the statute a trust company may act as an insurance agent, and it.is not 
unlawful for it when so acting to solicit or. issue policies. of. insurance on. the.property 
aya its control in a fiduciary capacity or on the property. of its stockholders or 
officers.’ 

While not a formal opinion of the court, it expressed the views of a majority 
of the members of the court, and has since been recognized and approved in Lyman 
e ge 195 Ky. 223, 242 S. W. 21, and Rogers v.. Ramey, 198:Ky. 140, 248 

4 

In the Lyman Case the court held that a certain method of. doing business consti- 
tuted rebating, but in doing so it referred to the opinion by Judge Carroll and care- 
fully distinguished between the two, thus recognizing and approving Judge Carroll’s 
ruling in this matter. 

In the Rogers Case the plaintiff sought a mandamus to compel the. insurance com- 
missioner to issue to him a license to act as agent for a.fire insurance company. He 
was employed by the Capital Guaranty & Brokerage Company, a corporation organ- 
ized under the general law, but whose charter contained provisions similar to those 
expressed in section 606 of Kentucky Statutes, applying to trust companies. That 
corporation was organized for profit, and plaintiff was employed on a salary; the 
entire commissions earned on the insurance agency being paid to the corporation. 
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In that case it was clearly held (a) that a corporation may act as an insurance 
agent; (b) that in so doing it may insure the property of its stockholders, and this 
will not constitute rebating; (c) that a corporation authorized to act as an insurance 
agent may do so through a person who possesses the moral character and other quali- 
fications necessary to entitle him to a license, the following reference being made 
to judge Carroll’s ruling: 

“The case of L. W. Botts v. J. F. Ramey, insurance commissioner, which was 
before Chief Justice Carroll on motion for an injunction restraining Ramey, an insur- 
ance commissioner, from revoking Botts’ license to act as an insurance agent, involved 
a similar question. Botts, who was an officer of the Fidelity & Columbia Trust Com- 
pany, wrote insurance for the general public in his own name, but accounted to the 
trust company for all the commissions which he received. In an opinion concurred 
in by three other members of the court, the Chief Justice held that the Fidelity & 
Columbia Trust Company was authorized by its charter to act as an insurance agent, 
and its receeipt of commissions earned by its officer was not rebating within the 
meaning of the statute.” 

[1] The powers of a trust company are enumerated in section 606, Kentucky 
Statutes, which reads: 

“Any trust company organized under this article may be appointed and act as 
guardian of infants, executors, administrator or curator of estates of decedents, com- 
mittee of persons of unsound mind, receiver or trustee for persons or estates; and 
may act as agent or attorney for the transaction of any business or the management of 
estates, the collection of rents, accounts, interest, dividends, notes, bonds, securities for 
money and debts, and demands of every character; may receive on deposit and for 
safe-keeping, gold, silver, jewelry, money and other personal property of every kind, 
and shall have a lien upon all personal property deposited with it for its charges.” 

It will be noted that this section is divided into three parts separated by semi- 
colons. The first authorizes it to act as a fiduciary in the instances named; the second 
to act as agent generally; the third to act as bailee in certain cases. Naturally the 
second division extends its powers beyond the specific instances mentioned in the other 
two. The words, “and may act as agent or attorney for the transaction of any busi- 
ness,” are comprehensive. While followed by the words, “or the management of 
estates,” etc., their use indicates that it was intended to give such corporations general 
authority to act as agent or attorney in matters aside from those specifically men- 
tioned. 

If instead of appearing at the beginning of that division the quoted words had 
appeared at the end, there could be no doubt that such was the legislative intent. 
As it is, the order of their appearance is immaterial, as it clearly appears that they 
were intended to enlarge the specific power granted. So considered, the language is 
sufficiently comprehensive to include the power to act as insurance agent. Such was 
the effect of Judge Carroll’s opinion; and under a similar charter provision in the 
Rogers Case, supra, the court reached the same conclusion. 

It is suggested that the chapter construed in the last case was that of a corpora- 
tion organized under the general law, while trust companies are organized under the 
chapter relating alone to banks and trust companies, and the various provisions 
therein should be restricted to matters appertaining thereto. However, the authority 
to act as agent is a mere delegation of power and may be conferred upon trust com- 
panies generally under the section quoted, and also upon other corporations organized 
under the general provisions of the act, and, when similar language is used in each, 
the some construction applies to both. 

{2] The holding in the Rogers Case that a corporation as agent may insure its 
stockholders was based on the familiar principle that the rule of dual agency does not 
apply when the agents acts by the authority or with the approval of all the parties, 
and that it' will not be presumed that the parties will act otherwise. In brief, 
appellant admits that the same principle could be extended to the issual of policies 
to ordinary cestui que trusts as well as stockholders, but contends that wards under 
disability could not consent, and as to them the rule as to dual agency should be 
strictly applied. Considering this feature, it is clear that the insurance company had 
knowledge of the practice and cannot complain. The rates are fixed by law, and no 
bargaining enters into the contract, so that the wards cannot be injured in this respect. 

The statute provides for the revocation of an agent’s license if he overinsures 
property, and such conduct would also create a liability to his ward. It is not inti- 
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mated that appellee will act as adjuster or have any part on behalf of the insurance 
company in the adjustment of losses. So that, in this instance, injury to the ward 
from dual agency could only result from some wrongful act, all of which would be 
cognizable in a court of equity. But the commissioner could hardly presume that 
it will be guilty of such conduct, and base that as a reason why it is not a proper 
person to be licensed as an insurance agent. 

[3] As to the fourth complaint, appellant contends that under section 13 of the act 
of December 23, 1913, as amended by the act of September 7, 1916, 39 Statute Law, 
752 (Comp. St. § 9796), national banks in cities having a population not exceeding 
5,000 may act as agent for life, fire, or other insurance companies, and cites authority 
to the effect that the provisions of the act are restricted to the class of banks named 
therein, and that no others can act as such agent, and that, by reason of the trust 
company’s connection with a bank that is unauthorized to transact such business, the 
license should be refused. On the other hand, appellees contend that the same power 
exercised by trust companies is extended to all national banks under chapter 177, § 2, 
subd. (k) U. S. Stat. at Large, vol. 40 (Comp. St. Ann. Supp. 1919, § 9794). 

It is unnecessary. for us to construe those acts as the bank is making no application 
for a license. The fact that under a voting arrangement its directorate may be selected 
by the same persons who select the directorate for the trust company, and that a 
large number of stockholders of each corporation own stock in both corporations, does 
not of itself constitute the trust company a person not of good character. 

Each of the institutions is a separate entity; the business of each is conducted by 
its own directorate, and the charter of each is to be construed according to its own 
terms. Cases might arise in which a person by reason of his connection with other 
parties might be unfit to be licensed as an insurance agent, though himself a proper 
person, but no reason is shown for the = of that principle in this case. 

Perceiving no error, judgment is affirmed 

Whole court sitting. 


KISTENMACHER v. TRAVELERS’ INDEMNITY CO. (No. 18972.) 
(St. Louis Court of Appeals. ie 2, 1925 Rehearing Denied June 24, 


1925.) 
273 Southwestern Reporter 125. 

1. INSURANCE—EVIDENCE HELD SUFFICIENT TO SUSTAIN FINDING 
THAT SALE OF INSURED LIQUOR WAS MADE OR ATTEMPTED 
oie MADE BEFORE NATIONAL PROHIBITION ACT TOOK 
In action against insurance company for loss of insured liquor by burglary de- 

fended on ground that plaintiff acquired title to liquor in violation of law, evidence 

held sufficient to sustain finding that sale of insured liquor to plaintiff was made, or 
attempted to be made, before National Prohibition Act (U. S. Comp. St. Ann. Supp. 

1923, § 10138% et seq.) took effect. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


4. INSURANCE—INSURANCE POLICY COVERING LIQUOR BOUGHT 
BEFORE TAKING EFFECT OF NATIONAL PROHIBITION ACT, AND 
vali WAR-TIME PROHIBITION ACT WAS IN FORCE, HELD 

ALID. 

Where liquor was bought for use of purchaser and his guests while War-Time 
Prohibition Act (U. S. Comp. St. Ann. Supp. 1919, §§ 3115 11/12f-3115 11/12h) was 
in effect, and before National Prohibition Act (U. S. Comp. St. Ann. Supp. 1923, 
§ 10138% et seq.) went into effect, insurance policy covering such liquor was valid, 
in absence of anything indicating intention in transaction to violate law. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

Daues, P. J., dissenting. 

Appeal from St. Louis Circuit Court, Wilson A. Taylor, Judge. 

“Not to be officially published.” 

Action by Herman Kistenmacher against the Travelers Indemnity Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Jones, Hocker, Sullivan & Angert and William V. O'Donnell, all of St. Louis, 
for appellant. 


Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, for respondent. 
Nipper, J. This is an action, brought by plaintiff against defendant, to recover 
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‘on a policy of burglary insurance, dated. May 8, 1920, covering ‘household goods, 
articles of silverware, wines, liquors, beverages, . etc. 

Plaintiff alleged ‘that on October 29, 1920, he.suffered a loss of two barrels of 
whisky, and a 24-piece set of silverware. The ‘whisky was alleged to be worth $2,000 
a barrel, and the silverware $100., The amount-of indemnity for the liquors .was 
$3,000. Plaintiff asked judgment for $3,100. 

The defendant in its amended ‘answer,. upon which: it went: to trial, ‘pleaded as a 
defense, among other things, that the plaintrff. had acquired no title to the whisky 
which was stolen, and had no-insurable interest. therein, because the. same was ac- 
quired in violation of law. The reply was a general denial. 

At the close of the whole case, the parties in open court. agreed to waive the trial 
by a jury. .The jury was discharged, and the cause submitted to the court,.sitting as 
a jury. The court, after refusing certain declarations of law requested: by ‘defendant, 
found the issues for plaintiff, and. defendant -appeals. 

The evidence discloses that plaintiff. paid the premiums on the policy in suit. At 
‘the time the policy was issued, he was living at 4533. Wichita avenue, in the city of 
St. Louis, The premises where ‘he. lived consisted of a two-family flat. The plaintiff 
occupied the upstairs portion of the building,-and algo: the ‘basement. He had -lived 
there almost two years prior to the issuance of the policy. . His brother-in-law owed 
‘ him $3,000 in borrowéd money, :and, being unable to repay:him ‘in cash, according: to 
plaintiff's testimony, the brother-in-law, Theodore Lutz; who had been a dealer in 
liquors, paid plaintiff the debt he owed him with two barrels of. whisky, which were 
delivered to plaintiff on the 16th of January, 1920,‘and.a few hours before the Vol- 
stead Law (U. S. Comp. St..Ann; Supp. 1923; § 1013834 -et seq.). went into effect. 
Lutz had borrowed the’ money..from plaintiff during the year 1919 in-several different 
amounts, totaling the sum of $3,000. The: «whisky: was agreed upon, as.a. method of 
paying the debt, about the 14th or 15th of January, 1920. -On-Qctober 29,-1920; while 
plaintiff and his wife were away from home, some one entered-the premises, broke the 
lock upon the locker in the basement, and removed the whisky from the barrels. 
Plaintiff testified that he immediately notified the defendant of his loss, but the written 
proofs of loss were not: made until he was visited by an. adjuster for the defendant, 
on March 8, 1921. In these written proofs of loss he gave the date of the acquire- 
ment of the whisky as March 5, 1920. However, he explained that in his testimony, 
and there is. substantial testimony to show that the whisky was acquired by plaintiff, 
and the delivery made to him, prior to the’ taking effect of the Volstead Act. 

[1, 2} There is corisiderable testimony brought out on cross-exathination as to the 
amount of salary that plaintiff was receiving, for the purpose of showing that the sale 
as. made by the brother-in-law to plaintiff was not a bona’ ‘fide transaction. .. But the 
finding of the court in a law case is conclusive upon appeal when supported by sub- 
stantial evidence, and there is ample evidence to sustain the finding that the sale was 
acieally made to plaintiff or attempted to be made on the date above mentioned by 
plaintiff. 

Plaintiff also offered in evidence the second amended answer filed by defendant, 
which admitted the loss of the silverware of the value of $100.. In view of the ques- 
a presented on this appeal, it becomes unnecessary to further refer to the facts at 
this time. 

The points made by defendant, and urged as grounds for a reversal of this case, 
are nine in number, but when considered are really boiled down to two. The first is 
that plaintiff had no insurable interest in this property, because, even conceding that it 
was purchased during the time the War-Time Prohibition Act (U. S. Comp. St. Ann. 
Supp. 1919, §§ 3115, 11112f-3115 11112h) was in effect, and prior to the taking effect 
of the National Prohibition Act, such purchase was made in violation of law, and 
therefore plaintiff acquired no insurable interest. The second proposition urged by 
defendant is that there was nothing to show the value of the silverware. 

[3-6] It is a well-settled proposition of law, and one invoked by the plaintiff in 
this case, that, when a contract is only connected in a remote way with an unlawful 
transaction, if such contract is supported by an independent consideration, and plain- 
tiff can make out his case without relying upon the unlawful transaction, the contract 
is valid, and should be enforced. The defendant contends, however, that plaintiff 
cannot make out his case without relying upon the unlawful sale of the whisky to 
plaintiff by Lutz. Among the cases relied upon by defendant to support its conten- 
tion is the case of State ex rel. Connecticut Fire Ins. Co. v. Cox (Mo. Sup.) 268 
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S. W. 87. In that case, one Howell sued an insurance company on a policy of fire 
insurance. The Supreme Court held that he could not maintain the action against 
the insurance company, because he had no insurable interest in the automobile; the 
reason of this being that he had failed to comply with the mandatory terms of the 
statute in the purchase of the car. The law made certain requirements with respect to 
the assignment of the certificate of ownership, and specifically provided that, in case 
these requirements were not followed, such an attempted sale “shall be fraudulent and 
void.” The War-Time Prohibition Act nowhere undertook to destroy the title -to 
whisky purchased in violation of its provisions, but provided a penalty for its vio- 
lation. The National Prohibition Act, or what is sometimes called the Volstead Law, 
prohibited the title being taken to whisky, procured or attempted to be procured in an 
unlawful manner. Prior to the enactment of the National Prohibition Act whisky 
was recognized as property. Amos v. United States, 255 U. S. 313, 41 S. Ct. 266, 
65 L. Ed. 654; Voorhies v. United States (C. C. A.) 299 F. 275. As we stated 
before, there is substantial evidence to show that the purchase was made prior to the 
date the National Prohibition Act went into effect. At tha ttime the mere. pos- 
session of whisky was not unlawful, and the evidence does not disclose that plaintiff 
intended to use it for an unlawful purpose. There is a difference between enforcing 
an insurance contract, insuring things which it is unlawful for one to have in his 
possession—such as counterfeit coins, lottery tickets, and gambling implements—and 
insuring whisky, which plaintiff had a lawful right to have in his. possession, and use 
in the manner which he indicated that he intended to use this, namely,’ for himself 
and his bona fide guests. -Voorhies v. United States, supra. 

If the evidence had disclosed in this case that the defendant undertook to insure 
plaintiff in an unlawful illegal business, a different result would be reached. But, prior 
to the taking effect of the National Prohibition. Act, whisky was recognized as prop- 
erty and the mere fact that plaintiff had the whisky in his possession did not neces- 
sarily indicate that he intended to violate ‘the law by making an illegal use of: the 
same. In fact, the evidence shows to the contrary. Kellogg v. German-American 
Ins. Co., °133 Mo. App. 391, 113 S.-W. 663. Nothing in. the contract of insurance 
indicates any purpose of intention-to' violate the law, and we cannot say, as a matter 
of law, that plaintiff entered into a contract of insurance to protect himself in illegal 
acts.. There was a valid. consideration. The defendant accepted: plaintiff's money, 
and still has it. The question of how plaintiff obtained the whisky is merely iticidental 
in this~case; and: the insurance was ‘not necessarily intended’ to encourage acts in 
violation of law. , it 

As .above .stated, the War- Time Prohibition Act did not declare that no: title 

should pass to whisky. bought in-violation of its terms, but merely provided:a penalty. 
Nor is there anything in the laws of this state declaring such a contract of insurance 
as this void; and therefore we are of.the opinion that it ought to be enforced against 
the company. ~-Lumbermen’s. Mut: Ins: €o.: vi R.-Co.; 149 Mo:. 165,50 S. W.> 281. 
Among the cases supporting’:this conclusion*may * be ‘cited the following: Niagara 
F. Ins. Co.-v. DeGraff,:-12 Mich. 124; Armstrong v..Toler, .11 Wheat: 271, 6.L. Ed. 
468; Erb v.-Gérman- American Ins. Go., 98 Iowa, 606, 67 N° W. a 40°L: R. A. 845; 
Mechanics’ Ins. Co. v. ‘Hoover Distilling Co., 182 F: 590, 105 C. G. A. 128,31 LR: A. 
(N. S.} 873: ! 
[7] It is also contended that theré was nothing to show the value of the silver- 
ware: ° However, defendant,: in: its: second amended. answer filed in this. case, and 
which was introduced in evidence, admitted that ‘the silverware was of: the value. - 
$100, dnd ‘it :is‘in-no position to complain at this. time. 

We are of the opinion that the judgment should be affirmed. It is so witieiie 

Becker; }.,‘concuts. 

» Daves, P. J. (dissenting). I find myself unable to share. the views eneael) and 
the conclusion reached, in the majority opinion, and briefly set forth my reasons: for 
this dissension. 

The plaintiff in this case admittedly acquired the whisky contrary to law. It is 
axiomatic then that plaintiff’s possession of the liquor was illegal. It is true that the 
National Prohibition Act, known as the Volstead Act, e — provides that no prop- 
érty rights shall exist in liquor unlawfully acquired, and that this provision is not in 
terms contained in the War-Time Prohibition Act, but that does not alter the situa- 
tion in my judgment. The sale of whisky for beverage purposes, without authority or 
permits from the national government, was illegal and void under war-time prohibi- 
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tion, the Volstead Act, and the Eighteenth Amendment. Harkins v. Provenzo, 116 
Misc. Rep. 61, 189 N. Y. S. 258. 

In the instant case plaintiff found himself in the necessity of showing that he 
violated the law, and he required the aid of an illegal transaction to recover this insur- 
ance. This the law does not countenance. Nemo allegans suam turpitudinem est 
audiendus. Finley v. Williamson, 202 Mo. App. 276, loc. cit. 289, 215 S. W. 743. 

It will not do to say that the liquor was susceptible to lawful use. The liquor was 
unlawfully acquired, and therefore it was unlawfully in the possession of plaintiff, 
and its possession was unlawful even before the Eighteenth Amendment went into 
effect. The prohibition laws, at the time in question, permitted the keeping of whisky 
already acquired for personal use, under certain circumstances defined in the act. 
However, the law permitted the keeping of such whisky in possession only when the 
whisky was lawfully acquired. This will be seen from the reasoning of the Kansas 
City Court of Appeals in the case of Murphy v. St. Joseph Transfer Co., 235 
S. W. 138. 

I think our Supreme Court very recently, in State ex rel. v. Cox, 268 S. W. 87, 
loc. cit. 89, 90, has clarified this situation. That case involved an insurance policy 
on an automobile which had been sold in violation of our motor vehicle law. The 
case came to the Supreme Court on certiorari from the Springfield Court of Appeals, 
and in deciding that case the Supreme Court quoted the following from the Spring- 
field Court of Appeals, to wit: 

“The law as settled in Missouri seems to be that a disregard or a violation of 
positive law cannot be a consideration for a valid contract, and that such contracts 
will not be enforced in our courts, and this whether the act which is forbidden either 
at common law or by statutory law is malum in se or merely malum prohibitum.” 

The Supreme Court approved what was there said, and cited a long line of addi- 
tional cases in harmany with that doctrine. The Court of Appeals in its opinion 
went further (and such is not disapproved by the Supreme Court), and said in that 
case (Howell v. Connecticut Fire Ins. Co., 257 S. W. 178, loc. cit. 180): 

“With the exception of penalties provided merely as fiscal expedients or revenue 
excise regulations, the courts of Missouri have declared that contracts, the perform- 
ance of which is a violation of law, are void, even though there is no express decla- 
ration in the statute declaring such transactions void’’—citing Reichart v. Hill, 236 
F. 817, 150 C. C. A. 79. 

And so the ‘insurance policy here was to cover the loss of liquor which was ac- 
quired in violation of law, and for that reason I cannot escape the conclusion that 
the policy is void and cannot be enforced; plaintiff's claim to the liquor is founded 
upon a transaction which is in fraud of the positive laws of the United States. I 
cannot agree that, prior to the taking effect of the Volstead Act, property rights 
in liquor were not destroyed under the circumstances of this case. Plaintiff acquired 
no property rights, since he acquired the liquor in violation of the law. 

The majority opinion relies upon the case of Voorhies v. U. S. et al. (C. C. A.) 
299 F. 275. That case teaches the doctrine, as I read it, that, although liquor is seized 
under a defective search warrant, it will not be ordered returned unless there is a 
showing that the defendant’s possession thereof was lawful, and this notwithstanding 
the unreasonable search and seizure clause of the Constitution. And the court fur- 
ther holds that there is no property right in liquor used unlawfully. In delivering 
the opinion, the learned judge said: “Liquor illegally possessed is not to be treated 
as are articles which may be lawfully possessed.” The plaint of respondent that de- 
fendant’s unlawful possession of the. liquor is a mere incident in the case, not affecting 
the insurance, does not merit support. 

For these reasons, briefly stated, I am constrained to dissent. I think this judg- 
ment, so far as same covers the loss of the whisky is concerned, should not be per- 
mitted to stand. 
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NATIONAL SURETY CO. v. FIRST.STATE BANK OF HAWLEY. 
(Nos. 501-4027.) 
(Commission of Appeals of Texas, Section B.. May 20, 1925.) 
272 Southwestern Reporter 442. 


1. INSURANCE—INSURER HELD LIABLE FOR LOSS OF ARTICLES 
OUTSIDE INNER BURGLAR-PROOF CHEST OF SAFE ONLY UP TO 
10 PER CENT. OF FACE OF POLICY. 


Under burglary policy providing that only 10 per cent. of insurance'on contents 
of burglar-proof safe should apply on money and securities outside on ‘contents 
burglar-proof chest therein, insured could recover value of lost articles between first 
burglar-proof door and inner chest only up to 10 per cent. of face of policy. 


(For other cases see Insurance, Dec. Dig. § 495[2].) 


Error to Court of Civil Appeals of Eighth Supreme Judicial District. 

Action by the First State Bank of Hawley against the National Surety Company. 
Judgment for plaintiff affirmed by Court of Civil Appeals (251 S. W. 303), and de- 
fendant brings error. Reversed and rendered. 

Templeton, Beall, Williams & Worsham, of Dallas, for plaintiff in error. 

Harper, Sturgeon & Lewis and W. B. Lewis, all of Dallas, for defendant in error. 

PoweE.t, P. J. The nature and result of this case have been admirably stated by 
the Court of Civil Appeals as follows: 

“The First State Bank of Hawley brought this suit against the National Surety 
Company to recover on a burglary policy issued by the National Surety Company, 
alleging in substance that during the life of said policy the appellee bank suffered a 
loss by burglary, covered by the policy, aggregating $5,178.78, which loss was made 
up of cash, Liberty bonds, etc., itemized, and belonging to the appellee bank, one ‘item 
of the amount sued for of $1,922.61 representing Liberty bonds and war saving stamps 
belonging to customers of the bank, and placed in the bank on terms stated, and con- 
tained inside a Mosler safe vault, and inside that part and inner chest thereof which, 
by the terms of the policy, make appellant company liable for the full value of the 
loss sustained. 

“The National Surety Company answered that the policy sued on contained a pro- 
vision, in effect, that 10 per cent. of the policy and no more cpuld be .redovered’ in 
case the property lost was not contained in the inner steel burglar-proof chest con- 
tained in the safe, and that 10 per cent. only could be recovered for joss from any 
safe containing a steel burglar-proof chest, unless the loss is‘ effected from within 
the said chest after both forcible entry into the safe, and forcible entry into the chest; 
that the safe covered by the policy contained within the burglar-proof vault an inner 
steel burglar-proof chest which was not broken into, and that all of the property 
lost by the appellee bank was situated outside of such inner steel burglar-proof chest, 
and for that reason the bank would be entitled to recover on the policy the property 
damage and ten per cent. on the $8,000 policy, which amounts aggregate $1,566.10, 
payment of which amount the appellant company tendered. 

“The court submitted the case to the jury on the one issue as to whether or not 
the money and securities belonging to the bank were taken from the inner steel 
burglar-proof chest. The surety company objected to the charge on the ground that 
there was no issue of fact to submit to the jury, and the court should instruct the 
jury in its favor, and submitted a general charge to that effect. 

“The jury answered the submitted issue in the affirmative, and the court entered 
judgment for the bank for $3,254.72, being the amount sued for, less the $1,922.61 
representing the customers’ Liberty bonds and war saving stamps. 

“Appellant, under its three propositions, contends that the undisputed evidence 
showing there was in the safe an inner steel burglar-proof_ chest, and that’ nothing 
was taken from this chest by the burglars, there was no issue of fact to be sub- 
mitted to the jury, and the court should have instructed the verdicg in appellant's 
favor, except as to the property damage and ten per cent. of the policy as admitted 
and tendered by appellant. 

“The provision in the policy relied on by appellant reads: 

“‘*No. 10. Ten per cent. and no more of the amount of insurance attaching spe- 
cifically on contents of any safe containing an inner steel burglar-proof chest shall 
automatically apply, if the safe is burglar-proof, on money and securities in said 
safe outside of its inner chest, and if the safe is fireproof only, then said ten per cent. 
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and no more shall apply only on securities, silver and subsidiary coin in the said 
safe outside of its inner chest.’ 

The Court of Civil Appeals, upon consideration of the case, affirmed the judg- 
ment of the district court. See 251 S. W. 303. 

The specifications of the safe insured in this suit are found in the policy. In the 
first place, it is stated that the “outer door” is “fireproof” and that it is 414 inches 
thick. It is then stated that the safe has “a middle burglar-proof door inclosing chest 
door,” and that the thickness of this middle door is two inches. Still further it is 
shown that “there is in the safe a steel burglar-proof chest locked by a combination 
lock,” and that the chest door is 2% inches thick. 

{1] The safe had two compartments which were burglar-proof. One was the 
larger vault surrounding the “inner” chest. Before full recovery could be had under 
this policy, as shown by clause 10 already quoted, the lost articles known as valuables 
must have been contained in the “inner steel burglar-proof chest.” If it had been in- 
tended that the policy should cover articles in the larger burglar-proof vault, there 
was no necessity to use the word “inner.” The policy showed conclusively that there 
were two burglar-proof compartments, and the word “inner” was used advisedly and 
for a purpose. As to what it referred there can be no doubt. The two officers of 
the bank admitted that what they kept calling the “cash box” was in fact the “inner 
chest” referred to in the specifications in the policy. There were no other witnesses. 
On this point, Vice-President Winter testified : 

“It is also stated that there is in the safe a steel burglar-proof chest locked by a 
combination lock. That is the answer contained in the policy. That is what I have 
been calling the cash box.” 

Cashier’ Camp of the defendant bank testified upon this point as follows: 

: “This safe that was in the bank had at the bottom and near the center of. the 
safe a steel-bound’ box, cash box; what I term the cash box had a combination lock. 
I judge the door to the cash box was 2% inches thick. As to whether or not what I 
term the cash box was entirely inclosed in steel, it was on the front-and back. I 
don’t know: about the sides; as far.as I know it was-steel bound. In the policy we 
sue on, under the head of ‘Schedule,’ this safe is described as a Mosler safe No. 
189900, ard:'fire-proof.:: Under ‘stibdivision' D, in answer to the question as to the 
thickness 6f ‘the outer: so-called burglar-proof ‘door, exclusive of bolt work, the an- 
swer is:4%iinches.*' ‘That is correct. ‘In answer to question -E, if! safe has’ a’ middle 
burglar- -proof” door ifclosing chest door, the thickness exelusive of ‘bolt work, the 
answer 482! ifches.: ' That answer’ refers to this door here: (indicating: on: Sketch). 
That is: the door 'to the inner steel ‘chest that had a burglar-proof lock; a time leck— 
rather a combination lock and timé-lock. In‘this: schedule in the policy in answer to 
subdivision. F, there: is ih the safe a steel burglar-proof chest locked by a combination 
lock, ‘the answer is yes. : That is what I term the cash box.::In other words,- there 
is just one-chest or box, whatever it may be called, inside that would. réspond to that 
question.” The door on-that: is about 24% inches. * *°* No moneys or securities 
were taken by the burglars from the inner compartment’ which'I call: the’ cash box; 
but were‘taken from the large ‘compartinent inside the safe and above what I call 
the cash box.’ . 

Under the: terms’ of. this policy the compatiy: was fiable: for the” value of articles 
taken -frém:the inter chest, but: only for value up-to: 10: per cent. of the face “of ‘the 
policy on articles taken. from other portions of the safe. ‘The insurance compatiy had 
a right to..insert' this: clause.’ It is more difficult’ for a burglar to go through three 
locks than:two. It was an additional protection to the company.. On the other ‘hand; 
the bank is charged with notice’ of -what the policy: contains. It should have" known 
that it- had* full protection:on the articles only which: it placed’ in’ the “inner’’ chest. 
If: it ‘had'so many valuables: that: it:needed more room in its inner chest, which ‘was 
not made to appear, the bank should: have built‘a larger‘chest of that kind in‘its' safe: 
At atiyirate, it should ‘have: filled: its “inner: chest, as far as possible, with its most 
valuable. belongings... '' 

Furthermore, the 10 per cent. clause would be absolutely’ meaningless, under the 
construction ap eer for*by the bank, except upon the theory that valuables would 
be kept in-the air space between the fireproof door and the first burglar-proof door. 
In otherwords,. the: mak seems to-contend that.it could recover full valtte ‘for’ every- 
thing taken ‘from inside of the first burglar-proof door, and that the 10 per-cent: clause 
would apply only to'‘what' was taker’ from-this so-called air space. Under the testi- 
mony in this case, it is clear that no one contemplated keeping valuables between these 
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two large doors. No equipment for storing things was there provided. The only 
reasonable conclusion is that it was in the contemplation of the parties that the more 
valuable articles and money were to be kept within the “inner chest,” and that the 
lesser valuables and records should be placed in the larger or outer vault. 

As parties bind themselves, they must be bound. Under the terms of this policy, 
the company protected itself with a valid clause. If the bank had complied with it, 
no loss of valuables would have occurred. The inner chest was not enterde. 

There is no fact question in this case. The contract is in writing. The evidence 
shows that only one compartment could have been the inner chest. It was incum- 
bent upon the bank, as plaintiff, to show that the lost articles were within the “inner 
chest”. before making full recovery. The evidence showed they were not so situ- 
ated, and the bank introduced no proof showing that the inner chest clause was. in- 
consistent with the other provisions of the policy. 

The most nearly similar case we have been able to find is from the Supreme 
Court of California in the case of Bank v. Maryland Casualty Co., 162 Cal. 61, 121 
P. 321, Ann. Cas. 1913C, 1170. In that case, the inner chest was situated like the one 
in the case at bar. As showing the burden which was upon the plaintiff in the Cali- 
fornia case, we quote from the decision as follows: 

“Before one is entitled to recover upon a policy of insurance, it is essential that he 
bring himself within the express provisions of the policy. While, in the construction 
of insurance policies, the rule is that doubtful provisions are to be construed in favor 
of the insured and in aid of his right to recover thereon, the rule is equally, well 
established that, where the terms of the policy are plain and explicit, the court can 
indulge in no forced construction of the contract to cast a liability upon the insurance 
company which it has not assumed.. The policies which were issued to the plaintiff 
were not general policies against burglary, but against burglary committed by the use 
of tools or explosives, not only upon the safe itself, but, if it contained an inner bur- 
glar-proof chest, by the use of tools also upon such chest. There can be-no question 
of this, as the policies clearly.so declare. Now, as the policies and schedules attached 
to the complaint show that there: was an:inner steel burglar-proof chest within the 
safe, it was necessary for the plaintiff, before it could fix any liability.on the de- 
fendant- under the plain terms of. the policies, to: show that the entry was: made, not 
only into the safe itself, but also into‘the inner burglar-proof:chest,.from which the 
money was taken, by the use of tools or. explosives directly upon that: chest.” 

The trial. court ‘should have rendefed judgment for $1,566.10, the amount tendered 
by.:the-company.. No other judgment was proper. 

2] Therefore we recommend that the. judgments of ‘the district court and Conn 
of Civil Appeals:be reversed, and judgment rendered by the Supreme Court in favor 
of defendant in error and against plaintiff in-error for $1,566. 10; with interest from 
its date at the rate of 6 per-cent. "per annum: 

- It appearing from the record that: the ‘plaintiff in error tendered atinieadé amount 
to defendant ‘in error prior .to-and: after ‘the filing: of.suit in the district court, we 
think it fair and equitable ‘that«the ‘costs in all the courts..should be taxed. ‘against 
defendant in error. We so recommend. «': 

GREENWOOD and - Prerson;! JJ; iodeuaiate of the Court of Civit Appeals’ and 
district court both reversed, and, jutigment rendered herein favor of defendant ‘in 
error for $1,566.10, with interest:from'this date ; all costs-below:and all appellate costs 


to be taxed agtinst defendant: in: error:; ‘all as: recommended by the Commission of 
Appeals. ‘ 


UNITED STATES CASUALTY YO yv..MEDCALF & THOMAS.. (io. 7340.) 

(Court of avd Appeals of Texas. une oy April, 22, Oe, REneariNG Denied 

.. May 
272 Southwestern Reporter 539. ; 

2. INSURANCE—RULE OF CONSTRUCTION OF cities AGAINSE IN: 
SURER NOT APPLIED ,$O,.AS TO DESTROY PLAIN. MEANING. OR 
MAKE NEW. CONTRACT. 

Rule as to construction of insurance contract most strong] against insurer wit 


not be so applied as to unreasonably destroy, plain meaning t eneot or make new 
contract. 


» (Fog, other cases, see Insprance, Dec. Dig. “§ 146[3]. ) 
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3. INSURANCE—MODIFICATION, OMISSION, OR ENLARGEMENT OF 
TERMS OF POLICY AS WRITTEN AND ACCEPTED, EXCEPT IN 
MANNER STIPULATED, HELD PRECLUDED. 


Stipulation in burglary policy that no erasure or change thereon, or change or 
waiver of any terms or conditions, shall be valid unless indorsed thereon and signed 
by executive officer of insurer, held to preclude any modification, omission, or en- 
largement of terms as written, examined, and accepted, except in manner stipulated. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

Appeal from District Court, Tarrant County; Bruce Young, Judge. 


Action by Medcalf & Thomas against the United, States Casualty Company. 
Judgment for plaintiffs, and defendant appeals. Reversed and rendered. 

Burgess, Burgess, Sadler, Chrestman & Brundidge, of Dallas, for appellant. 

Massingill & Belew, of Fort Worth, and Thompson, Knight, Baker & Harris, 
of Dallas, for appellees. 

SmitH, J. Appellees, Medcalf & Thomas, a partnership, were engaged in the 
dental supply business in two rooms on the ninth floor of an office building in the city 
of Fort Worth, and in other than office hours kept certain gold and other materials, 
as well as cash, in a safe on the premises. During the year 1920 they carried bur- 
glary insurance covering said materials, in a policy issued by appellant, the United 
States Casualty Company, which they had obtained through Alvin H. Sellers, its 
agent. Shortly prior to the expiration of the policy issued for the year 1920, appellees 
arranged with Sellers for a renewal of said policy in the terms of the expiring 
policy. Among the provisions common to both policies were those providing that, in 
event of loss of the articles covered by the policy, the insured could not recover unless 
such loss be “occasioned by any person or persons who shall have made felonious 
entry into the said safe or safes by actual force and violence, by tools, explosives, elec- 
tricity, or chemicals, directly upon the outer doors or walls thereof,” and that the 
insurer, should not be liable for loss or damage if the same was “effected by opening 
any safe, chest, or vault by the use of a key or the manipulation of any lock.” 

It appears from the record that some time between the hour of closing appellee’s 
place of business on Saturday evening, July 2, 1921, and Monday morning, July 4, cer- 
tain articles usually kept in the safe, and covered by the insurance policy mentioned, 
were removed and carried away. The door into the place of business was secured by 
a special lock and keys. There were three of these keys, one each of which was car- 
ried by Medcalf, Thomas, and a young lady employee, respectively. It was shown that 
no violence of any character was used in gaining entrance, either into the office or into 
the safe in which the lost articles were kept. On the contrary, the evidence in the 
record leads inevitably to the conclusion that entrance into the office was effected by 
the use of the key usually carried by the young lady, which had been stolen from 
her in her sleep by a relative, and without her knowledge. This relative disappeared 
from Fort Worth during the week-end of the burglary, was apprehended a few days 
later in the state of Kansas, and surrendered a substantial portion of the stolen articles 
for the theft of which he was subsequently convicted and imprisoned. Because of 
the death in the meantime of Medcalf, one of the partners, who was the last leaving 
the office on the Saturday evening of July 2, 1921, and the first entering it on the 
morning of July 4, there was no testimony showing whether or not the safe was 
closed or locked at the close of business on that evening. So far as the record shows 
to the contrary, the thief may have found the safe open or unlocked when he entered 
the office and secured the loot. As a practical matter, it may well be assumed, in 
view of the showing that no violence was used in effecting entrance into the safe, 
that the guilty person found it unlocked, for while he had apparently procured a key 
to the office door, it does not appear that he had a key to the safe, or the secret of 
the combination to the lock thereof. The record is silent as to his means of entry 
into the safe, except that it was not opened by means of any violence or force. 

The record shows that, in negotiating with the agent for the renewal of the 
existing policy, appellees and the agent together went over the printed conditions 
therein for the purpose of determining the nature and extent of the protection afforded 
by those conditions, and at the conclusion of the conference appellees accepted the 
policy as then written, and retained it. without question of its effect until the loss 
occurred some months later. Subsequently, they brought suit on the policy. Appel- 
lant in its answer set out the provisions now relied on as a defense, whereupon 
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appellees in a supplemental petition alleged, appellee Thomas testified, and the court 
found, while the agent stoutly denied, that, in discussing its terms with appellees, 
appellant’s agent “construed the several provisions of the policy form, and represented 
to the” appellees that the policy covered “all of the risks t owhich plaintiffs’ business 
was subjected” except daylight holdups, to cover which appellees then ordered and ap- 
pellant issued to them an additional policy; that “pursuant to such conversation (ap- 
pellant) issued the policy * * * and (appellees) relied on such representations and 
constructions of (appellant’s) agent in taking, accepting and paying for said pol- 
icy.” In other words, the effect of this contention is, that by the agent’s peculiar oral 
construction of its express terms, the policy covered any loss by removal of appellees’ 
property through any and every conceivable means, except when taken in the daytime 
at the point of a gun or other weapon; and that all the exceptions contained in the 
policy written in the language agreed upon were thereby rendered null and: unen- 
forceable. 

The trial court adopted appellees’ contention as set out above, and concluded as a 
matter of law that, because of the agent’s alleged oral construction of the policy as a 
whole, the loss in question “was a loss covered by the policy above mentioned and 
agreed upon between the parties,” and that appellant was “estopped to set up or urge 
that the policy sued on herein does not cover the loss which is the basis of this suit.” 
This conclusion presents the controlling question in the case. 

Now, it is not contended by appellees that through any fraud, accident, mistake, 
_ or otherwise the provisions of the policy were expressed in language other than that 
agreed upon; on the contrary, it was incontrovertibly proven that it was issued in the 
very terms and language deliberately chosen and adopted by the parties. It cannot be 
contended that the language of the provisions in controversy is ambiguous, for it is 
clear, unmistakable and unequivocal that the protection afforded in the policy covered 
only such losses as were “occasioned by any person or persons who shall have made 
felonious entry into such safe or safes by actual force and violence, by tools, explo- 
sives, electricity or chemicals, directly, upon the outer doors or vaults thereof,” and 
did not cover losses “effected by opening any safe, chest, or vault by the use of a 
key or by the manipulation of any locks.” The sole contention of appellees, and upon 
which they recovered, is that, when the parties were going over and considering the 
provisions of the policy, appellant’s agent “construed and represented” those provi- 
sions to protect against loss occasioned by entry into the safe through any and every 
means, including the means used in this case, which, by the way, is not disclosed by 
the evidence in the record. 

{1] It is true that when the minds of contracting parties meet in specific agree- 
ment, which is afterwards reduced to writing, but through fraud, accident, or the 
mutual mistake of the parties the instrument does not express the true agreement, or 
where the language used in the written instrument is ambiguous and open to diverse 
construction, a court of equity upon clear and satisfactory proof will reform the 
contract so as to express the real intention of the parties, and as so reformed will 
enforce it. So, is it also true that where a party is induced by the fraud of his 
adversary to enter into a contract with the altter, the former may upon a like showing 
rescind or recover his damages. But neither of these contingencies is shown to exist 
in this case, and the remedies pointed out are not available to appellees. For, in 
this case, the parties reached agreement through the very language employed in the 
completed contract. That language is not ambiguous. It is clear, plain, simple, and 
admits of only one construction, which was just as obvious to appellees, or to any per- 
son of ordinary understanding, as it could have been to appellant’s agent. Clearly, 
appellees will be bound by this language according to its obvious meaning, and will 
not be heard to say they were misled by the alleged oral construction placed upon it 
by the agent in direct contravention of that meaning. To uphold appellees’ contention 
would be just as illogical as it would, under similar conditions, to permit the word 
“black,” although mutually chosen, to be construed as in fact meaning “white.” 

[2] It is true that the provisions of an insurance contract will be construed most 
strongly against the insurer, and liberally in favor of the insured. But this rule will 
not be so applied as to unreasonably destroy the plain meaning of such contracts, or to 
make new contracts between insured and insurer. The parties here had the right and 
power to make the contract in issue, and, having done so, deliberately and in plainly 
written terms, it is the duty of courts to enforce it as written. The purpose of the 
clauses in question is plain and. reasonable, and that is, as we understand it, to protect 
the insured against losses occasioned feloniously and by force and violence, but not 
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against those which could be induced or occasioned by the collusion or carelessness of 
the insured. The latter might not be able to guard against loss through violence, 
which in this case was covered in terms by the policy, but he could induce loss or 
render it possible and more likely by carelessly or otherwise leaving his premises or 
safes unlocked, or by locking them and leaving the keys or combinations exposed to 
collusive or watchful seizure. It was the latter contingencies that the exceptions in 
the policy is question provided against. And the exceptions being expressed in plain 
and unmistakable language, and submitted to appellee’s inspection and consideration, 
and adopted by them, they cannot avoid them by saying the agent of the insurer orally 
construed them out of the contract. First Nat. Bank v. Ins. Co., 62 Tex. 461; Soell 
v. Hadden, 85 Tex. 182, 19 S. W. 1087; Assurance Co. v. Miller, 91 Tex. 414, 44 
S. W. 60, 39 L. R. A. 545, 66 Am. St. Rep. 901; Insurance Co. v. Mize (Tex. Civ. 
App.) 34 S. W. 670; Reagan v. Bruff, 49 Tex. Civ. App. 226, 108 S. W. 185; Clock 
v. Wood, 14 Tex. Civ. App. 400, 37 S. W. 188. 

[3] And finally, the policy contained a provision, which is obviously reasonable 
and essential to the integrity of all contracts of like nature, that “no érasure or change 
appearing upon the face of this policy as originally printed, and no change or waiver 
of any of its terms or conditions or statements, shall be valid unless. indorsed hereon 
and signed by an executive officer of the company.” We think, aside from all that has 
been said above, that this stipulation ought to be held to preclude any modification, 
omission, or enlargement of the terms of the policy as written, and as examined and 
accepted by appellees, unless made in the manner stipulated in the face of the policy. 
Bank v. Insurance Co., supra; Insurance Co. v. Kempner, 87 Tex. 229, 27 S. W. 122, 
47 Am. St. Rep. 90; Insurance Co. v. Mize, supra; Roberts v. Ins. Co., 13 Tex. Civ. 
App. 64, 35 S. W. 955. The questions we have discussed are presented in appellant’s 
propositions of law Nos. 20, 21, 23, 24, and 26, which must be sustained. All other 
propositions become immaterial, and on that ground are overruled. 

The case having apparently been fully developed, the judgment will be reversed; 
and judgment here rendered that appellees take nothing of appellant. 


AMERICAN SURETY CO. OF NEW YORK v. BLAINE. (No. 3056.) 
(Const of Civil Appeals of Texas. Texarkana. April 29, 1925, Appellec's ee 
ing Granted May 21, 1925.). 

272 Southwestern Reporter 828. 

2. INSURANCE-—ACTION ON. POLICY- OF: BURGLARY INSURANGE NOT 

BARRED BY TWO-YEAR LIMITATION. 

Where stipulation in.policy of burglary. insurance: was that, if limitation of one 
year for suit thereon was at variance with.statute in relation, thereto, it. would: be 
superseded by statute, and Vernon's Sayles’ Ann. Civ. St. 1914, art, 5688;; requiring 
actions on written contract. to. be commenced within four. years after. accrual; was 
applicable, petition was not. barred. by two-year limitation provided; for in article $7 133 
(For other. cases, 'see Instrrance, 'Dec."Dig. § 24[2}.) : eth 


3. INSURANCE—STATEMENT ‘OF LOSS: TO - PERSON - IN “LOCAL 
AGENT’S OFFICE HELD"NOT: COMPLIANCE WITH REQUIREMENT 
ee PROOF OF LOSS" MUST ‘BE MADE’ TO’ INSURER IN NEW 
Where under policy deaat of ‘loss: must’ be made to insuter at its hore: office in 

New York, evidence that insured’ made statement of loss to some one’ in office’ of ‘in- 

surer’s local agent in Dallas was’ not compliance therewith; Vernon’s’ Sayles’. Ann: 

Civ. St. 1914, art. 5714, “not being applicable, as stipulation was for proof of loss not 

notice thereof. 


(For other cases, see Insurance, Dec. Dig., § 538.) 


Appeal from District Court,,Dallas Coynty; T..A, Work, Judge. 

Action by-R: A. Blaine, Jr., against; the. American: Surety: Gampany, of New York. 
Judgment for plaintiff, and ‘defendant appeals. Reversed and remanded, for new. trial. 

This suit, commenced by appellee by a; petition filed January 19, 1922, (was ona 
policy issued. by appellant insuring appellee.in the sum of $1,500 for a period of one 
year from May 17, 1921, against loss by burglary or theft .of precious. stones, jewelry, 
etc., owned: by him, from premises where he’ resided in Oak Cliff, Dallas, Tex. » Ap- 
pellee alleged in said petition that wihle said policy. was in force, to wit, oner about 
July. 5, 1921,. “one solitaire diamond ring” belonging to him, “of the cash ‘market value 
in Dallas, Tex., at that time, of $1,500, was-stolen from said premises; and he. prayed 
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for judgment against appellant: for that-sum.. In his first amended: original petition, 
filed. October 25;: 1923, on which the cause was tried, appellee alleged that the ‘property 
stolen from. said premises at the time specified».in the--original petition was “one 
solitaire diamond-in a stick: pin, being a 2 and 52/100 carat diamond and set ina 
six ‘corner! air-Jined mounting,” “of the cash market value in Dallas, Tex.,” of $1,500. 
‘The prayer, as in the-original. petition, was for judgment against appellant for said 
sum of $1,500.: The judgment in appellee’s favor from. which the appeal is “Prose 
cuted was for. a like sum: 

Stennis. & Stennis,:of Dallas, for appellant. 

W. H. Flippen; of Dallas, for appellee. 

Watson, C. J. (after stating the facts as above). [1] We think the contention 
‘that the cause of action-alleged in the original petition was abandoned and a new cause 
of action’ set up in the amended .petition on which the trial was had: must be sus- 
tained. Tests by which to determine such a contention...the Supreme Court said in 
Lumber: Co...v.. Water Co.;.94 Tex. 456, 61 S...W: 707, are: 

». »“€1);Would’a recovery had upon the original bar a recovery: under: the: amended 
Petition? ::(2) ‘Would the: ‘same evidence support both of the pleadings?”:: - 

A “solitaire diamond ring” and a: ‘solitaire diamond set in a stick»pin” are not 
one and the same thing. They.are different articles; and evidence of the loss: of: one 
notionly: would not prove:loss of the other, but would. be inadmissible for that:purpose. 
Nor:would: a: recovery. for loss of the one bar a recovery for the loss of thesothgs. 
‘Appellee's view that the subject-matter of his ‘suit was a diamond and that :the«words 

“ring” ‘and’ ‘stick pin” were merely descriptive of it.is: not permissible, >we::think. 
Instead; ‘we. think the word :“diamond” -was descriptive merely of the ~~ altegetb:i ‘in 
the original: petition to Have been stolen, 

[2] But: :-we. do ‘not..agree. with: appellant that the cause of ‘actior! set up in che 
anuniod petition was barred because said amended ‘petition was not filed until more 
than. two years after the time said cause of action arose. Appellant’s contention that 
the four years” statute of limitations did not apply, notwithstanding the suit was ona 
contract in writing, was based on a provision in the policy as follows : Ko 
ho. "No suit shall be brought' under this policy '* * * unless commenced withiti one 
year from, the .date.upon which the loss or damage occurred. If any limitation of 
time * * * for any legal proceeding herein contained is at: variance with ‘any specific 
statutory provision: in relation thereto, in force in ‘the state in which the premises of 
the assured as herein described are located, such specific statutory. provision shall 
supersede ‘any :condition in this contract inconsistent therewith.” 

And: article 5713, Vernon’s. Statutes, as follows: 

“It shall be unlawful for any person, firm, corporation, association or combina- 
tion of whatsoever. kind to enter into any stipulation, contract, or agreement, by rea- 
son whereof the time in which to sue thereon is limited to a shorter period than two 
years. And_no stipulation; contract, or agreement for any such shorter limitation in 
which to sue shall ever be valid in this state.” 

It is argued that the “effort of the policy writer” was “to make the period of 
limitation one year,” and, if that could not be done, to make it “the shortest [quoting] 
permissible under our. law’—meaning the statute set out above. Perhaps the effort 
was as stated, but the stipulation was that, if the limitation of one year therein provided 
for was at “variance with any specific statutory provision in relation thereto,” it should 
be superseded by such specific statutory provision. The “specific statutory provision” 
applicable to appellee’s suit was that contained in article 5688, Vernon’s Statutes, 
requiring actions “founded upon any contract in writing” to be commenced “within 
four years after the cause of action shall have accrued.” 

[3] The policy contained a stipulation as follows: 

Affirmative proof of loss or damage under oath on forms provided by the com- 
pany must be furnished to the company at its home office in New York City within 
60 days from the date of the discovery of such loss or damage.” 

The stipulation was a valid one, and compliance with it, unless waived by appellant, 
was a condition precedent to a right in appellee to maintain the suit. Delaware Under- 
writers v. Brock, 109 Tex. 425 211 S. W. 779; Fire Insurance Association v. Miller 
Bros., 2 Willson, Civ. Cas. Ct. App. § 332; Fisher v. Ins. Co., 124 Tenn. 450, 138 S. W. 
316, Ann. Cas. 1912D, 1246; Ins. Co. v. Ice Co., 64 Tex. 578; Ins. Co. v. Barnett, 71 
Ind. App. 613, 125 N. E. 522; Careve v. Ins. Co., 67 Mont. 236, 215 P. 235; Weaver v. 
Casualty Co. (Ind. App.) 143 N. E. 608; 33 C. J. 15, 17. Appellant insists that neither 
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such compliance nor waiver was shown, and we think the contention must be sustained. 
The testimony with reference to the matter was that of appellee as a witness that on 
the morning after the pin was stolen he went to the office of appellant’ s local agents 
in Dallas and “presented” his claim. “I went and told them,” he said— 

“I wanted to see somebody about a loss, so they showed me an old gentleman back 
there—I don’t know just what his name was—and he came up and I told him what had 
happened, and he got out a blank and asked questions about where the house was 
located and my name, and just exactly what had happened, and he asked me if I 
would swear to that being correct, and I told him I would, and signed my name to it, 
and he took it and told me it would be adjusted all right, and that he would see that 
it was fixed up; he prepared the answers; he just asked me questions and took thé 
answers down himself, and I signed and swore to it, and left it in their possession.” 

If it should be conceded that the statement made by appellee, referred to in his 
testimony set out above, was the “proof of loss” contemplated, it certainly cannot be 
conceded that same was furnished to appellant at its home office in New York City, 
for there was no pretense in any of the testimony that it was. And there was, no 
testimony that appellant waived its right to have such proof furnished as specified in 
the stipulation. Appellee’s view seems to be that the stipulation was within the 
inhibition in article 5714, Vernon's Statutes, as follows: 

“No stipulation in any contract requiring notice to be given of any claim for dam- 
ages as a condition precedent to the right to sue thereon shall ever be valid, unless 
such stipulation is reasonable; and any such stipulation fixing the time within which 
such notice shall be given at a less period than 90 days shall be void, and, when any 
such notice is required, the same may be given to the nearest or to any other con- 
venient local agent of the company requiring the same. * * * In any suit. brought 
under this * * * article it shall be presumed that notice has been given, unless the 
want of notice is especially pleaded under oath.” 

But we think the statute does not affect the stipulation, which was for proof of 
loss, and not for notice of loss. 33 C. J. 6; Deleware Underwriters v. Brock, 109 
Tex. 425, 211 S. W. 779. 

The judgment should not have been in appellee’s favor. It will be reversed, and 
judgment will be rendered here that he take nothing by his suit against appellant. 

On Motion of Appellee for a Rehearing. 

We have concluded that the motion should be granted so far as it is to set aside 
the judgment rendered here in appellant’s favor and to remand the cause to the 
court below for a new trial. Therefore the judgment will be set aside in the respect 
stated, and the cause will be remanded to the court below, for the purpose stated. 


UNITED STATES FIDELITY = a CO. v. TAYLOR et At. 
(No. , 
(Court of Civil Appeals of Texas. Amarillo. April 15, 1925. Rehearing Denied 
May 27, 1925.) 
273 Southwestern Reporter 320. 
INSURANCE—VERBAL WAIVER BY INSURER’S SOLICITING AGENT 

OF REMOVAL OF INSURED JEWELRY FROM ADDRESS GIVEN IN 

POLICY HELD NOT TO BIND INSURER. 

Verbal waiver, by insurer’s soliciting agent, of removal from the address given 
in policy of jewelry insured against burglary, under a policy providing against waiver 
or alteration of conditions or statement therein except by indorsement executed by 
officer of insurer, held not to bind insurer, in view of Vernon’s Sayles’ Ann. Civ. St. 
1914, arts, 4955, 4959, 4968; article 4961 not applying. 

(For other cases, see Insurance, Dec. Dig. § 385.) 

Appeal from District Court, Wichita County; P. A. Martin, Judge. 

Action by Roy A. Taylor and others against the United States Fidelity & Guaranty 
Company. Judgment - plaintiffs, and defendant appeals. Reversed and rendered. 

See, also, 253 S. W. 1109. 

Seay, Seay, Malone & Lipscomb, of Dallas, for appellant. 

Taylor, Muse & Taylor, of Wichita Falls, for appellees. 

HALt, eS J. This is a suit by Roy A. Taylor upon a burglary insurance policy 
to recover the face value thereof in the sum of $5,000. The policy was issued by the 
appellant company, defendant in the court below, on the 19th day of January, 1920, 
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in consideration of a premium of $79. The policy is attached to and made an exhibit 
to the petition. 

Plaintiff alleges that the jewelry insured was located at 508 Scott Street, Wichita 
Falls, Tex., and that after the issuance of the policy the plaintiff and his wife moved 
from 508 Scott Street to the Westland Hotel in Wichita Falls, and that the hotel 
was their place of residence at the time of the loss of the property. It is also alleged 
that the property, which consisted of valuable jewelry, was taken from the cash 
register in the hotel office about 3 o’clock a. m November 10, 1921, following a raid 
by officers of the law, who said they were looking for whisky. 

Attached to the policy is a rider which recites that, in consideration of $35.25 
additional, it is agreed that $5,000 insurance under the policy should be extended to 
cover loss from highway robbery by force or violence, of money not exceeding $50 
and watches, jewelry, etc., from the person of any one insured under the rider, while 
wearing or carrying the same anywhere in the United States or Canada, subject how- 
ever, to all the agreements of the policy. Plaintiff also alleges thatthis rider was 
attached to the policy after the appellees moved to the Westland Hotel; that after 
they had removed the property and jewelry described in said policy from 508 Scott 
street to the hotel, the defendant company, through its agent, J. C. Wynne, called 
upon plaintiff’s wife, at her request, some time during the summer of 1920, and issued 
the highway robbery rider above described, and attached it to the original policy; that 
she paid the additional sum of $35.25 premium when the rider was attached; that she 
then and there informed Wynne that they had moved their residence from 508 Scott 
Street to the Westland Hotel, and that the insured property was then situated in the 
hotel; that the said agent, Wynne, at that time informed her that it was all right to 
move the jewelry to the hotel, and in the event of a loss occurring in the way provided 
for in the policy, the company would pay the loss the same as if it had occurred 
at 508 Scott Street, and that it would be all right to make the rider as of the same 
date of the original policy, and let it cover the property as if it was located at 508 
Scott Street; that Mrs. Taylor believed the representations made by defendant through 
its agent and relied thereon; that said representations were made for the purpose 
of inducing the plaintiff to accept the rider and pay the premium therefor. 

The appellant company answered by general demurrer, certain special exceptions, 
general denial, and denied specially its liability under the provisions of the policy; 
that the property insured was located at 508 Scott Street in premises represented to 
be a private residence; that the loss did not occur at 508 Scott Street, but at the West- 
land Hotel, at a place which was not covered by the provisions of the policy. The 
appellant further pleaded the provision of the policy in clause 10 thereof, as follows: 

“No condition or statement herein shall be waived or altered except by indorse- 
ment executed by an officer of the insurer. No agent or other person shall have the 
right to effect a waiver or a change thereof.” 

It specially denied that Wynne, a solicitor for its agénts, had any authority: to 
waive or alter the provisions of the policy, and dehied the authority of any other per- 
son to waive any provisions except in the manner provided in said clause 10 thereof. 
Numerous cases are cited by appellant sustaining the proposition that the act of 
appellee in moving the jewelry from his private residence at 508 Scott Street to the 
Westland Hotel was such a breach of the contract as forfeited the policy. i s 
Fidelity & Guaranty Co. v. Taylor (Tex. Civ. App.) 253 S. W. 1109, and authorities 
there cited; Fitzmaurice v. Mutual Life Ins. Co., 84 Tex. 61, 19 S. W. 301; Insurance 
Co. v. Wagner, 10 Tex. Civ. App. 398, 30 S. W. 959; Northwestern Nat. Life Ins. 
Co. v. Evans (Tex. Civ. App.) 214 S. W. 598; Kasch v. Williams (Tex. Civ. App.) 
251 S. W. 818. 

The exact question presented in this connection by the pleadings and evidence is: 
Has the insurer, under clause 10, with knowledge of the facts which would work a 
forfeiture if insisted upon, promptly done or said anything which is in law a waiver of 
or will estop it from insisting upon a- forfeiture after the loss? V. S. C. S. art. 
4959, provides that contracts of insurance made in this state are governed by the laws 
of Texas relating to insurance. V. S.C. S. art. 4968, provides: 

“Any person who shall solicit an application for insurance upon the life of 
another shall in any controversy between the assured and his beneficiary and the 
company issuing any policy upon such application be regarded as the agent of the 
company, and not the agent of the insured, but such agent shall not have the power 
to waive, change or alter any of the terms or conditions of the application or policy.” 
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This, article is part of the Acts of the Legislature of 1909, page 192, § 18. It was 
shown by the testimony of Mrs. Taylor that, after plaintiff moved from 508 Scott 
Street .to. make his home .in.the Westland. Hotel,-to. which place they carried the 
property in question, she wanted additional insurance to protect the jewelry, some of 
which. was in Mr. Taylor’s. possession, at-the time in.California, against highway rob- 
bery;.that a highway robbery rider was prepared by the agent, Wynne, and: attached 
to the policy- ‘at. the hotel. She..says she called his. attention to the fact: that they 
were no longer living at 508 Scott Street when she paid him $35.25 premium for the 
rider. He assured her that the property would still be protected by the policy in its 
then condition, notwithstanding the removal from their private residence to the hotel. 
It does not.appear that any officer of the company ever had knowledge of the fact of 
removal, or that the provisions of clause 10 were. attempted to be waived by any other 
person than ‘Wynne. The appellee insists that, under the provisions of V. S..C:.S. 
art. 4961, Wynne was authorized to waive that condition of the policy, a breach of 
which had, in effect, relieved the insurer of.liability. This contention would be sound 
if article 4961 applied to cases of this. character. Several: cases by Courts of: Givil 
Appeals ‘have applied such article to cases of. this character, holding that soliciting 
agents and.agents authorized to receive and collect premiums could waive the breaches 
of similar conditions in insurance policies.: ‘These cases, however, have been decided 
without reference to what was said by Judge Brown-in Hartford Fire Ins. Co. +. 
Walker, 94.Tex, 473, 61 S: W. 711, reversing the Court of Civil Appeals in-that case in 
60 S.-W... 820. Judge Brown discusses :the history. of that article, which 
was article 3093 in the. Revised Statutes of 1895.. As there codified, it.is shown:to be 
a, portion of;the Acts of 1879, S. S. p.: 32.': Without change of language, it was 
incorporated, in the Revised Statutes of 1911,-and is a part of chapter 15, setting out 
the general. provisions relating to insurance... Judge Brown holds that, under the act 
authorizing the revision of the laws in 1911,: which required the codifiers to include 
former laws without making radical changes thereof, that the article in question, 
notwithstanding. its position in the Code oef':1911, is limited in its operation’.to: the 
“liabilities, duties, and penalties” referred to ‘in the Act-of 1879; and since that act 
relates to an entirely different subject, its provisions cannot be extended to authorize 
a mere agent to waive a material condition such as we have under consideration in the 
instant case. 

We have not been able to find that .the Supreme Court hes in any way modified 
its holding in the Walker Case. The rule there announced has been reaffirmed by 
Courts.of Civil Appeals in Delaware Insurance Co. v..Harris, 26 Tex. Civ. App. 537, 
64..S..W. 867; National Life & Accident Ins. Co. v. Reams (Tex. Civ. App.) 197 
So 332; Dunken v..A&tna Life Ins. Co. (Tex. Civ. App.) 221 S: W. 696. Article 

is: 

“All the provisions of the laws of this. state applicable to the life, fire, marine, 
inland, lightning, or tornado insurance companies, -shall,.so far as the same are appli- 
cable,.govern and apply to all companies. transacting any other kind of insurance busi- 
ness in this state, so far as they are not in conflict with provisions of law made 
specially applicable thereto.” 

We therefore hold that article 4968 governs the rights of thé parties under the 


evidence in the record, and the judgment is reversed, and is here rendered for the 
appellant. 


COCHRANE, State Com’rR oF emg ed v. NATIONAL LIFE INS. CO. 
(No. 11066.) 

(Supreme Court of Colorado. April 6, 1925. Rehearing Denied May 4, 1925.) 
235 Pacific Reporter 569. 
TAXATION—DIVIDENDS APPLIED TOWARD PAYMENT OF PREMIUMS 

HELD SUBJECT TO PREMIUM TAX. 

Dividends applied by mutual insurance company toward payment of premiums 
due .in 1923, as directed by policyholders in exercise of option in policies, held subject 
to tax imposed by Laws 1913, p. 332, §16, as premiums collected or contracted for 
during 1923. 

(For other cases, see Taxation, Dec. Dig. § 140.) 

Department 3. 

Error to District Court, City and County of Denver; Charles C. Butler, Judge. 
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Suit by the National Life Insurance Company against Jackson Cochrane, as State 
Commissioner of Insurance. Decree for plaintiff, and defendant brings error. Re- 
versed, with instructions. 

Wayne C. Williams, Atty. Gen.; Charles Roach, Deputy Atty. Gen., and Oliver 
Dean, Asst. Atty. Gen., for plaintiff in error. 

Smith & Brock and John P. Akolt, all of Denver (George B. Young, of Mont- 
pelier, Vt., of counsel), for defendant in error. 

SuHearor, J. Suit brought by defendant in error, as plaintiff in the court below, 
and so designated here, against plaintiff in error, as defendant there, to enjoin 
defendant from annulling plaintiff’s certificate of authority to do business in this 
state, and from invoking any of the penal provisions of the Insurance Code, on account 
of the failure and refusal of plaintiff to pay the 2 per cent. tax, or any other tax, 
on the sum of $4,714 mentioned in the complaint. 

The defendant filed a general demurrer to the complaint, which was overruled. 
Defendant having elected to stand on his demurrer, the court rendered a decree of 
injunction as prayed for, and defendant prosecutes this writ of error. 

The plaintiff is a mutual life insurance company without stock or stockholders and 
operated solely for the benefit of its policyholders. Each policyholder is required 
annually to pay to plaintiff a premium on his policy as provided by the policy terms, 
based upon an expected mortality loss among the company policyholders, an assumed 
interest earning on p!aintiff’s invested assets of 3 per cent., and upon an estimate of 
the operating expenses of the company. The company accumulates from time to time 
a surplus from the premiums, interest earnings in excess of 3 per cent. per annum, 
in excess of what is needed to defray mortality losses and operating expenses. 

The company annually declares from the surplus a dividend in such amount as the 
board of directors may determine. The policyholder participates in this surplus upon 
payment of the premium due on his policy on its first anniversary date, and such divi- 
dend becomes the property of the policyholder or the benefic‘ary thereunder, with the 
option in the policyholder or beneficiary either (1) to withdraw the same in cash; or 
(2) to have same applied toward payment of any premium thereafter to become due 
on the policy; or (3) to convert the same into additional paid-up participating insur- 
ance; or (4) deposit the same with the company, subject to the payment annually of 
3 per cent. interest thereon, together with the share of surplus interest apportioned 
thereto by the directors of the company. 

The provisions of the policy are set out in the complaint. The face amount of 
premiums called for by policies issued to policyholders in Colorado prior to and during 
the year 1923, to be paid in the year 1923, was the sum of $67,625.07. The sum of 
$4,714, upon which the plaintiff declined to pay the 2 per cent. tax, is the amount 
which the policyholders elected in the year 1923 to apply, and which was applied by 
the company, toward payment of their premiums due in that year, and was their 
share of the divisible surplus. The defendant contends that plaintiff is liable for the 
2 per cent. tax on the $4,714, under section 16, chapter 99, Session Laws, 1913, which, 
so far as necessary to insert the same here, reads: 

“All insurance companies doing business in this state shall pay to the state 
treasurer, through the commissioner’s office a tax of 2 per cent. (2%) on all premiums 
collected or contracted for in this state or from the residents thereof during the year 
ending 3lst day of December next preceding, provided in the case of companies engaged 
in fire or marine insurance, the tax shall be collected on such premiums after deduct- 
ing from the gross amount thereof the amounts paid to policyholders as returned 
premiums, and the amounts paid as premiums to admitted companies for re-insurance, 
and in cases of life insurance companies, the tax shall be collected on the gross 
amount of premiums collected or contracted for in this state or from residents thereof 
during the year ending the 3lst day of December next preceding, after deducting 
therefrom the amounts paid ds premiums to adm‘tted companies for reinsurance.” 

The words appearing in this statute “on all premiums collected or contracted for,” 
and “on the gross amount of premiums collected or contracted for” do not appear in 
any of the prior statutes relating to the subject of taxation of the insurance business. 

We must assume that the General Assembly had some purpose in saying that the 
2 per cent. tax, instead of being levied “on the gross amount of premiums received” 
during the calendar year and “on the gross amount of premiums received or written” 
during the calendar year (without deductions or exceptions) and “on the excess of 
premiums received over losses and ordinary expenses incurred” as provided in the 
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prior statutes, should be levied “on all premiums collected or contracted for in this 
state or from the residents thereof during the year ending the 3lst day of December 
next preceding,” and that the tax should be collected “on the gross amount of premiums 
collected or contracted for in this state or from residents thereof during the year 
ending the 3lst day of December next preceding after deducting therefrom the amounts 
paid as premiums to admitted companies for reinsurance.” The plaintiff contends 
that the tax is imposed only upon the premiums collected or contracted for during 
the year 1923, and that the dividend was neither collected nor contracted for during 
that year; that the dividend was contracted for and collected at the time the policy 
was written. 

If we understand plaintiff’s position it is this: That if no surplus had accumu- 
lated, so that during the year 1923 the policyholder was not entitled to a dividend, he 
would pay to the company the full amount of the premium contracted for in the 
policy, upon which the company would be liable for the 2 per cent. tax, but if a sur- 
plus had accumulated, and therefrom a dividend was due to the policyholder, and if 
he elected to apply that dividend on the premium, paying the balance of the premium 
in cash, the company is relieved of liability for the tax on the amount of the dividend 
so applied. 

It would seem to follow that if there is no accumulation of a surplus, or being 
such, the company should not declare a dividend, the policyholder would, in such case, 
continue to pay each year the full premium contracted for in the policy, and the 
company would be liable for the 2 per cent. tax thereon. The logic of this position 
is that if a policyholder should pay his full premium for a given year, and immedi- 
ately thereafter the company should return to him a dividend for that year, the com- 
pany could not escape liability for the tax on the full premium. If, however, the 
company should declare the dividend before the full premium is paid, and the policy- 
holder should exercise his option to have it applied, and it should be applied on the 
premium so that he would remit to the company the premium less the amount of the 
dividend, then the company is relieved from the payment of the tax on the amount 
of the dividend so applied. Why should the company be liable in the one case and 
not in the other? 

The vigorous and able argument of counsel for plaintiff has not convinced us of 
the soundness of their position. The authorities cited by plaintiff are, evidently, not 
based upon statutes like ours, but, if fairly construed they can be said to apply to 
the instant case, we cannot follow them. 

It appears to us quite clearly that the plain intent of the statute is that the com- 
pany should be liable to pay the tax on the premium fixed in he policy, for that is the 
premium contracted for in the policy for each and every year until it matures. Were 
it not so intended, certainly an exemption from liability on account of dividends would 
have been provided for in the statute. 

Furthermore, if the company is not liable for the tax on the dividend where it is 
applied on the premium, why should it be liable for the tax on the full premium where 
the policyholder exercises the first option to withdraw the dividend in cash, or the 
fourth where it is left with the company to bear interest and might be withdrawn at 
any time. 

We are therefore of the opinion that the dividends should be considered as 
premiums collected or contracted for during the year, and that the company is liable 
for the tax thereon. The demurrer should have been sustained. 

Reversed, with instructions to sustain the demurrer and dismiss the action. 

Reversed. 

Allen, C. J., and Campbell, J., concur. 
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WILLIAMS v. PENN MUT. LIFE INS. CO. OF PHILADELPHIA, PA. 
WILLIAMS et al. v. SAME. 
(District Court, S. D. Florida. May 30, 1925.) 
(Nos. 53, 86.) 
6 Federal Reporter (2d) 322. 

1. CANCELLATION OF INSTRUMENTS—CANCELLATION WILL NOT 
BE DECREED WHERE DEFENDANT HAS SURRENDERED RIGHTS 
TO WHICH HE CANNOT BE RESTORED. 

Where defendant has foregone or lost a right to which he cannot be restored 


on the cancellation of an agreement procured by fraud, a court of equity will not 
decree cancellation. 


(For other cases, see Cancellation of Instruments, Dec. Dig. § 23.) 

2. ELECTION OF REMEDIES—ELECTION BETWEEN LEGAL AND 

EQUITABLE REMEDY BINDING. : 

A party having a remedy in equity by suit for cancellation of an instrument, 
and at law by an action for damages on affirmance of the instrument, is bound 
by an election between them. 

(For other cases, see Insurance, Dec. Dig. § 15.) 


3. CANCELLATION OF ELECTION OF REMEDIES—DELAY IN COM- 
MENCING SUIT HELD TO DEFEAT RIGHT TO CANCELLATION. 
Life policies gave insurer the right to contest liability within one year for false 

representations by insured, but were incontestable after one year. Insured died 
within the year, and the beneficiary accepted a settlement and executed a release, 
alleged to have been procured by fraud. Held, that a court of equity would not 
decree cancellation of the release in a suit not commenced until more than a year 
after its execution and discovery of the fraud. 


(For other cases, see Cancellation of Instruments, Dec. Dig. § 34 [1].) 


In Equity. Suit by Simon F. Williams, as administrator of the estate of 
Martha S. Painter, deceased, against the Penn Mutual Life Insurance Company 
of Philadelphia, Pa. On motion to strike paragraphs of answer. Denied. 

Stewart & Stewart, of De Land, Fla., for complainant. 

Knight, Thompson & Turner, and James F. Glen, all of Tanmpa, Fla., for de- 
fendant. 

CaL., District Judge. The bill of complaint in this case was filed November 27, 
1914, and is brought for the purpose of canceling a certain release executed by the 
complainant on a certain insurance policy on the life of her husband, which was 
issued by the defendant on February 24, 1913; the grounds set up being fraud in 
procuring such release. After alleging the death of the insured, Edward O. Painter, 
which occurred on the 22d day of May, 1913, the bill alleges that the defendant 
had issued three policies on the life of Painter, one for $50,000, one for $47,000, 
and one for $3,000. It then alleges that certain agents of defendant approached 
the complainant with an offer of settlement of all of these policies, and made certain 
representations through which complainant was induced to execute the release on 
the $50,000 policy, which release is sought to be canceled in this suit. 

The representations made by William Thompson were: That the writer of one 
of the policies was out of the city, and therefore he (William Thompson) was 
employed to make the proposition for settlement. That through the efforts of certain 
Masons an agreement had been brought about between all of the companies having 
policies on the life of Painter, except one or two, with reference to a plan for the 
settlement of all of the policies. That Gill was one of the head men of the 
defendant, and had accomplished much in the arrangement with the other companies, 
and such agreement was in Gill’s hands. That, well knowing the desire of com- 
plainant to gain possession of the vital organs of her husband, which had been 
shipped to Baltimore, the suit then pending in that city over the possession of said 
vital organs was controlled by defendant and that such suit would be stopped by the 
defendant if the proposed settlement was consummated, and said vital organs would 
then be turned over to her possession. That if said proposition was accepted the other 
companies would pay in full the policies on the life of said Painter. That a writing 
signed by said Thompson was delivered to complainant, which was as follows: “This 
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is to certify that I am fully informed that the settling of the policies of E. O. Painter 
with the Penn Mutual will result in the following companies paying in full: Mutual 
Life, New York Life, Union Central, and Equitable Life; there being a written agree- 
ment to this effect which I have read. [Signed] W. Thompson.” That said Thomp- 
son urged repeatedly a speedy decision, so that the matter might be settled by noon 
of the day prior to the hearing of the suit in Baltimore over the possession of the 
vital organs of Painter. That said Gill, an agent of defendant, over the telephone, 
vouched for the veracity and reliability of said Thompson. 

The settlement proposed, and which the complainant relied upon and, believing 
the representations of Thompson, accepted, was that the defendant would pay in 
full a policy for $3,000, would return the cash premium of $1,160 paid by Painter 
on another policy, and certain premium notes given by Painter for premiums amount- 
ing to $2,331.20, while the oratrix and her daughter should execute releases of all 
the policies issued by the defendant on the life of Painter. 

This proposition was finally accepted, and the moneys paid by, and the premium 
notes surrendered by, the defendant, and the releases executed by complainant and 
her daughter on June 23, 1913. The bill then alleges that the companies mentioned 
would not pay said policies in full, but were defending the suits brought to enforce 
the payment of same; that the suit in Baltimore was not dismissed, but had been 
prosecuted to the Supreme Court of the United States, where it is still pending. 
The prayer of the bill is for cancellation of the release, for an injunction, and for 
an accounting of what is due complainant on said policy. 

On the death of complainant, Martha S. Painter, the suit was on July 25, 1924, 
revived in the name of Simon F. Williams, as administrator of complainant, and on 
August 18, 1924, an amended and supplemental answer was filed by defendant. 
The allegations of this answer are directed to five defenses to the cancellation of 
the release sought in the bill: First, that under the policy mentioned in the bill it 
had the right to contest the policy within one year from its date for false answers 
to material questions in the application for the policy, and the complainant, by 
waiting until after the expiration of the one year from the date of the policy, 
and some eight months after executing the release, deprives the defendant of this 
defense; second, that the contract of insurance provided that suicide within one 
year from the date of the policy would limit the amount of the recovery to the 
annual year’s premium paid therefor and that said premium had been returned; 
third, that by. the lapse of time, the disappearance of witnesses, etc., it is now 
impossible to make proofs; fourth, that complainant had abandoned this suit by 
instituting an action at law against this defendant to recover damages for the 
fraud set up in the bill, which after the death of complainant was dismissed; and, 
fifth, that, it being impossible to place the defendant in status quo, equity will 
not now decree cancellation. 

The complainant filed exceptions to this answer for insufficiency. Under rule 
33 of the Equity Rules, effective February 1, 1913, exceptions for insufficiency were 
abrogated, but may be tested on motion. A motion to strike was filed, and the 
hearing was had upon that motion. The motion is directed to each paragraph spe- 
cifically, but I shall not attempt to discuss each paragraph of the answer and the 
motion directed to it. I will confine myself to the defenses sought to be made in 
the answer as a whole. 

[1] As I understand the law, where a defendant has foregone or lost a right 
to which it cannot be restored on the cancellation of an agreement procured by 
fraud, a court of equity will not decree cancellation. Many of the paragraphs of 
the answer attacked by the motion are to show the facts upon the claim that the 
deferidant has lost the right to contest the validity of the policy on account of the 
false material answers to questions propounded in the application, and the granting 
of any one of these motions directed to these paragraphs would so emasculate the 
answer as to deprive the defendant of this defense. By the terms of the policy 
the right to contest the policy for this cause is limited to one year from its date. 
After the expiration of one year it becomes incontestable, except for the nonpayment 
of the first year’s premium. Other paragraphs are directed to show that suicide 
within the first year would authorize the defendant to return the premium and 
escape further liability. This right the defendant has been deprived of by the 
dispersion of witnesses and consequent loss of testimony. 

_ [2,3] Other paragraphs set up facts to show that the complainant elected to 
ratify the release and recover damages for the fraud charged and her representative 
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cannot now abandon that. election and ask the court for the cancellation of the 
release for fraud. As I understand the law governing this last phase, it is that 
one having two remedies must make his election promptly, and having made it 
abide by that election. Under this principle the paragraphs attacked by the motions 
are material and relevant. Most of the paragraphs challenged by the motions bear 
upon the question that the defendant cannot be placed in status quo in event the 
release should be cancelled at this late day, and if they are true (and they must be 
taken to be true on this hearing) the complainant cannot have the relief prayed in 
the bill. 

In the instant case the policy was a 15-year policy, issued February 24, 1913, 
and Painter’s death occurred May 22, 1913; the release was, executed June 23, 
1913, and suit for cancellation filed November 27, 1914. The answer alleges that 
within 10 days after the execution of the release the complainant was made aware 
of the falsity of representations complained of. She remained quiescent and did 
nothing, by either returning the money paid and the notes delivered up, but retained 
these until the filing of the bill of complaint in November, 1914. This is “ using 
due diligence to disaffirm the release. Miller v. Rush (C. C. A.) 276 F. 644; 
Grymes v. Sanders et al., 93 U. S. 62, 23 L. Ed. 798. It seems to me that, under the 
rules of law governing ‘in cases of this kind, the delay is too long to ‘entitle the 
complainant to have the relief of cancellation. 

The motions to strike the paragraphs of the answer will therefore be denied. 

There is another case, No. 86 Equity, by the complainant and her daughter as 
heirs at law of E. O. Painter, filed March 12, 1916, seeking cancellation of a release 
of another policy issued April 18, 1913, submitted at the same time as the instant 


case, in which the same questions arise. The same order will be entered in No. 86 
Equity. 


PONDER v. LAMAR LIFE INS. CO. (No. 1489.) 
(District Court, W. D. Louisiana, Shreveport Division. April 6. 1925.) 
(No. 1489.) 
6 Federal Reporter (2d) 294. 

1. INSURANCE—RULE OF CONSTRUCTION OF CONTRACT STATED. 

The polar star of construction of an insurance contract is the intention of the par- 
ties, and it is the duty of a court, if possible, to ascertain and apply that intention, 
regardless of whether the result is favorable to the one party or the other, and in 
doing so words should be given their usual and ordinary meaning, and all given effect, 
if possible. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—POLICY CONSTRUED, AND FIRST PREMIUM HELD 

PAYABLE IN INSTALLMENTS AT OPTION OF INSURED. 

A life policy provided: “Premium, $1,044, payable on delivery of this policy and 
thereafter * * * annually * * * or as provided under the heading ‘Premium Pay- 
ments.’”. Under that heading it was provided that the policy should not take effect 
until the first premium was paid and the policy delivered, and that “the insured has 
the right at the time any premium falls due to pay an annual premium or substitute 
therefor semiannual or quarterly installments, * * * and such installments will con- 
tinue the insurance in force for the time paid for.” There was another provision 
that “after this contract has been in force three months” insured should have 30 days’ 
grace in payment of any premium, during which time the policy should continue in 
force. Held that, construing the contract as a whole, the provision permitting the 
payment of the annual premium in installments applied to the first premium, especially 
as it was so construed by the parties by the payment and acceptance of one-quarter 
of the first annual premium and delivery of the policy on such payment. 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 


3. INSURANCE—PAYMENT OF INSTALLMENT OF PREMIUM HELD TO 
CONTINUE POLICY IN FORCE ONLY DURING TIME PAID FOR. 
Under policy, payment of the quarterly installment of premium on its delivery 

held to keep it in force for three months only, with the additional days of grace 

allowed for payment of the second installment. 


(For other cases, see Insurance, Dec. Dig. § 360[1].) 


At Law. Action by Mrs. Gertrude S. Ponder against the Lamar Life Insurance 
Company. Judgment for defendant. 
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Barksdale, Bullock, Warren, Clark & Van Hook, of Shreveport, La., for plaintiff. 

Eugene J. McGivney, of New Orleans, La. (Solomon §S. Goldman, of New 
Orleans, La., and Wells, Stevens & Jones, of Jackson, Miss., on the brief), for de- 
fendant. 

Dawkins, District Judge. Plaintiff sued as the beneficiary of a life insurance 
policy issued upon the life cf her deceased husband, dated September 14, 1923, alleging 
payment of the first year’s premium. The defendant admitted issuing the policy, but 
denied payment of the first full year’s premium, and averred that only a quarterly in- 
stallment had been paid, and that the policy had lapsed for nonpayment of the second 
installment. 

On the day of trial plaintiff submitted a plea of estoppel and mction for judgment 
upon the fact of the pleadings, the latter under a Louisiana statute; her position being 
that, inasmuch as the defendant had admitted the issuance and delivery of the policy as 
written, which, according to her contention, showed the payment of the premium, it, the 
defendant, could not be heard to deny receipt of the money to defeat the policy con- 
tract. Thereupon defendant objected to the allowance of the motion and moved to 
strike the same from the record, upon the ground that, a plea of payment being a 
special defense under the Louisiana law, to allow the filing of such a pleading would 
amount to a change of the issues. The objection was overruled and the motion ordered 
filed, for the reason that in my opinion the objections were not well founded, first, 
because the rule invoked is inapplicable, since the plaintiff is not being sued upon any 
obligation to defeat which the plea cf payment is made, but merely contends the de- 
fendant is estopped to deny the fact of payment for the reasons alleged; and, second, 
the claim that the premium was paid, if made, would not be inconsistent with the 
original petition, which is propounded upon the theory that, in so far as the com- 
pletion and binding effect of the policy for the first year is concerned, it must be 
treated in law as having been paid. 

The motion to take judgment upon the face of the pleadings, having been passed 
for further consideration after hearing upon the merits, is overruled, for the reason 
that the defenses set up, if sustained, would defeat a recovery, and I prefer to pass 
upon the issues raised in deciding the merits. The plea of estoppel was referred to 
the merits. Plaintiff followed up her pleadings with appropriate objections to the 
introduction of testimony to show the failure of payment of the first year’s premium 
and the same was admitted subject to the objections. 

After a careful consideration of the case 1 am of the opinion that it must be deter- 
mined upon a fair and reasonable interpretation of the written terms of the policy. I 
do not think the defendant can be permitted to show any independent or subsequent 
agreement with respect to the payment of the premium—in fact, no such defense is 
made—but that, if the right existed to pay the first premium in quarterly installments, 
so as to keep it in effect only during the portion of the year which such payments cov- 
ered, that right must reasonably flow from the terms of the policy itself. I think it 
conclusively shown that only a quarterly premium of $276 was paid, and that the de- 
ceased was timely notified of the failure to pay the subsequent installments, as well as 
of the forfeiture of the policy therefor, long before his death. The face of the 
policy reads as follows: 

“In consideration cf the signed application for this policy, which is the basis and 
is hereby made a part of this contract, a copy of which application is attached hereto, 
and the payment of the premium herein stated, in the manner specified, hereby insures 
the life of the person designated as the insured, for the amount named herein, payable 
as specified, subject to the conditicns, provisions, and privileges on the following pages 
hereof, which are hereby made a part of this contract. 

“The insured, James Ponder, of Shreveport, state of Louisiana. 

“Amount of insurance, twenty thousand dollars, payable immediately upon receipt 
of due proof of the death of the insured and legal surrender of this policy, during the 
continuance of this pclicy, at the home office of the company, in the city of Jackson, 
state of Mississippi. 

“Payable to Gertrude Smith Ponder, the executors, administrators, or assigns of 
the insured. 

“Premium, one thouusand forty-four and no/100 dollars, payable on delivery of 
this policy, and thereafter annually at the home office of the company, or as 
provided under the heading ‘Premium Payments’ on the second page hereof, in ex- 
change for the company’s receipt on or before the 14th day of September in every 
year during the continuance of this policy.” 
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I also quote pertinent provisions on the subsequent pages as follows: 

“Premium Payments—This policy shall not take effect until the first premium is 
paid, and the policy actually delivered during the life and good health of the insured. 
Each premium after the first year’s premium is due and payable in advance at the home 
office of the company in the city of Jackson, Mississippi, but will be accepted elsewhere 
when duly paid in exchange for the company’s receipt signed by the president, a vice 
president, secretary, or assistant secretary, and countersigned by the agent designated 
therein. If any premium is not duly paid, the policy shall cease and determine, except 
as provided in the nonforfeiture provisions of the policy.” 

‘Agent’s Authority and Power—No agent is allowed to make, alter, or waive any 
of the terms, conditions, provisions, or privileges of this contract, waive or postpone 
payment of premium, or accept cr collect any premium, unless he presents a receipt 
signed by the president, a vice president, secretary, or assistant secretary of the 
company.” 

“The Contract—This policy and indorsements herein (and application herefor) 
constitute the entire contract between the parties hereto.” 

“Change in Payment of Premiums.—The insured has the right at the time any 
premium falls due to pay an annual premium or substitute therefor semiannual or 
quarterly, installments, according to the company’s schedule for the kind of policy 
held, and such installments will continue the insurance in force for the time paid for, 
in accordance with the privileges, conditions, and provisicns of this policy, the balance 
of any year’s premium unpaid being deducted in any settlement or claim thereunder. 

“This annual premium is $1,044; semiannual, $543; quarterly, $276.60.” 

In the application, which is made part of the policy, there also appears the fol- 
lowi ing: 

“Amount of premium, ——————. 

“Total first premium, $1,044.00. 

“Ts first premium to be annual, senriannual or quarter-annual? A.” 

It will be noted from the above-quoted face of the policy that, while the clause 
relating to premium declares it to be $1,044, the amount of a yearly premium, it does 
not recite a receipt of that sum, and at best could only be said to constitute an implied 
acknowledgment of the payment by the delivery of the policy. The language is, 
“Premium, one thousand forty-four and no/100 dollars, payable on delivery of this 
policy, * * * and of course, if it were contended that this sum had not been paid 
to the extent that the policy, though delivered, never took effect, I think the insurer 
would be permitted, upon proper allegation, to show that fact. However, taking the 
policy as it was issued, in connection with the application (the latter reciting that 
the total “first premium” is “one thousand and forty-four and no/100 dollars,” and 
in response to the question, “Is the first premium to be annual, semiannual, or quarter- 
annual?” the insured having answered “A,” undoubtedly meaning “annual”), I think 
the intention of the insured at the beginning, as understood by the company, was 
that the first premium should be paid in full on the delivery of the policy, and it 
should be considered as having been so consummated, unless the other clauses and 
provisions permitted the insured to pay this first premium quarterly. It is conceded 
by counsel for plaintiff that any subsequent premium after the first year could, under 
the terms of the policy itself, at the pleasure of the insured, and without any further 
agreement between the parties, have been paid, either annually, semiannually, or 
quarterly. 

It is my view that all of the pertinent provisions upon the subject should be con- 
strued together, and, in order to consider them in this way, they are quoted below, 
leaving out other portions and irrelevant matter which appears between, as follows: 

“In consideration of the signed application for this policy, which is the basis and 
is hereby made a part of this contract, * * * and the payment cf the premium 
herein stated, in the manner specified, * * *” the company insures the life of 
Ponder. “Premium, one thousand forty-four and no/100 dollars, payable on deliv- 
ery of this policy, and thereafter annually, * * * or as provided under the 
heading ‘Premium Payments’ on the second page hereof. * * * 

“This policy shall not take effect until the first premium is paid. * * * Each 
premium after the first year’s premium is due and payable in advance. * * * If any 
premium is not duly paid, the policy shall cease and determine, except as provided in 
nonforfeiture privileges of the policy. * * * 

“Change in Payment of Premiums.—The insured has the right at any time any 
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premium falls due to pay an annual premium or substitute therefor semiannual or 
quarter-annual installments, according to the company’s schedule for the kind of policy 
held, and such installments will continue the insurance in force for the time paid for, 
in accordance with the privileges, conditions, and provisions of this policy, the balance 
of any year’s premiums unpaid being deducted in any settlement or claim there- 
under. 

“The annual premium is $1,044; semiannual, $543; quarterly, $276.60. 

“Grace in Payment of Premiums.—After this contract has been in force three 
months, an extension of one month (not less than thirty days) will be allowed in the 
payment of any premiums, and the company agrees to accept without further medical 
examination any premium, without interest charge, if tendered within one month of 
due date, during which time the policy will remain in full force, subject to the de- 
ductions of unpaid premiums or any installment thereof, should the policy become a 
claim during such period of grace.’ 

The physical arrangement of the paragraph in the face of the policy labeled on 
the margin “Premium” indicates that the form was drawn so as to permit its use 
where the premium was to be paid either annually, semiannually, or quarter-annually. 
The first blank space is for the amount of premium, thus: “Premium, dollars, 
payable on the delivery of this policy and thereafter annually, * * * or as 
provided under the heading ‘Premium Payments,’ * * * on or before the 
day of in every year during the continuance of this policy.” (The last blank 
extends half way across the page.) So that the policy could readily have been filled 
in with either a quarterly premium provision for $276.60, or a semiannual premium 
of $543, and the months of September, December, March, and June filled in, or, if 
semiannually, by the addition of the words “September and June.” 

But, as I have heretofore said, the purpose being in the beginning to issue a policy 
with a yearly premium, the blanks were filled in accordingly. However, when the 
paragraph in question uses the disjunctive, and parenthetical phrase, “or as provided 
under the heading ‘Premium Payments,’ ” it is just as if there were inserted in its 
stead the words of that clause appearing on the second page, in which event it would 
read: “Premium, one thousand forty-four and no/100 dollars, payable on delivery 
of this policy and thereafter annually, * * * or the insured has the right at any 
time any premium falls due to pay an annual premium or substitute therefor semi- 
annual or quarterly installments. * * * ” 

It will be noted that the inserted language does not use the term “semiannual” or 
“quarter-annual premiums,” but “installments”; but in the clause captioned “Grace 
in Payment of Premiums” the term seems to be used indiscriminately as applying 
to annual or less than annual payments, for it is said: “After this contract has been 
in force three months an extension of one month, etc., will be allowed in the payment 
of any premium. * * * ” Hence it must have been intended, by the use of the term 
“first premium,” any sum that might become due after the policy is in force three 
months. And in this particular clause it is clearly contemplated that the method of 
paying the premium might be such as to keep it in force at the beginning for not more 
than three months. 

Therefore, while the language used in the first paragraph, under the heading 
“Conditions and_ Provisions,” and labeled “Premium Payments,” says, “This policy 
shall not take effect until the first premium is paid, * * * when construed with the 
one just referred to, it must mean the first premium paid under the requirements 
of the policy, and not necessarily the first annual premium. It is true that the same 
paragraph contains a provision that “each premium after the first year’s premium is 
due and payable in advance, * * *” and standing alone this might indicate an 
intention that the premium of the first year should be paid in full; but, as hereto- 
fore stated, it must be read in the light of the other stipulations, and all given effect, 
if this can be done. In the use of this phraseology the author was dealing with pre- 
miums after the first year, and seeking to require that they should be paid in ad- 
vance, but was not attempting to lay down a rule for the first year, and hence the 
latter must be determined from the other clauses covering specifically the time of pay- 
ment of premiums generally. 

[1] Counsel for plaintiff, in a very forceful oral argument and in brief, has urged 
the principle, announced both in text-books and jurisprudence, that, inasmuch as the 
insurance company provides its own form of policy, the language used must be con- 
strued more strongly against it, and so as to avoid a forfeiture. Mutual Life Insurance 
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Co. v. Hurin Packing Co., 263 U. S. 168, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; 
14 RC. Lap 9263-52 C.J 78. 

This doctrine is a wholesome one, and if the stipulations are reasonably suscep- 
tible of a double meaning, one favorable to the company and the other to the insured, 
the latter, for the reason stated, should be adopted. But, as has often bee nsaid, the 
polar star of the contract is the intention of the parties, and it is the duty of the court, 
if possible, to ascertain and apply that intention, regardless of whether the result is 
favorable to the one side or the other. In doing this words should be given their usual 
and ordinary meaning, and all should be given effect, if possible. 

[2] Now, proceeding to apply these rules, let us see what the fair and reasonable 
meaning of the language used in this instance is. Bearing in mind that, as heretofore 
stated, both parties contemplated the issuance of the policy for a first yearly premium, 
did its terms permit the deceased, upon delivery, instead of paying that amount in full, 
to substitute a quarterly installment, as was done? The policy provides the “premium, 
one thousand forty-four and no/100 dollars, payable on delivery of this policy, and 
thereafter annually, * * * or as provided under the heading ‘Premium Pay- 
ments.’ * * * ” Does this mean that the first premium of $1,044 must be paid in full 
on delivery of the policy, and thereafter the same amount annually, or as provided 
under the heading for the payment of premiums; or does it reasonably intend that 
either the sum stated shall be paid on delivery, or that it may be paid as stipulated in 
the clause referred to? If the clause stood alone, or read, “and thereafter annually, 
semiannually, or quarter-annually,” it might reasonably and fairly be said that the 
division of the premium or substitution of installments was to be permitted only for 
subsequent years; but when the words of the clause captioned “Premium Payments” 
are brought over ‘and read into the one on the face of the policy with which we are 
dealing, it is made to say, as above pointed out: “Premium, one thousand forty-four 
and no/100 dollars payable cn delivery of this policy, and thereafter annually, * * * 
or the insured has the right at any time any premium falls due to pay an annual pre- 
mium or substitute therefor semiannual or quarter-annual installments,” etc. (Italics 
by the writer.) 

Are we justified in restricting these broad and all-inclusive words by the addition 
of others, so as to make them mean and say that the insured has the right “at any time 
any premium falls due after the first year,” etc.?2 The word “premium” is derived 
from the Latin “primo,” meaning before the contract (Bouvier’s Law Dictionary), 
and the first “falls due” on the delivery of the policy, as well as any subsequent one. 
Then, again, we would have to ignore that clause allowing a grace of 30 days for the 
payment of the premium, where it says: “After this contract has been in force three 
months an extension of one month,” etc., will be given. Does this not indicate that 
the first premium might be such as to give the policy at the beginning a life of only 
three months? And, finally, the parties themselves so construed it, the deceased paying 
the exact amount of a quarterly premium and receiving a receipt therefor on that 
basis, and the defendant accepting. it as such. What better guide could be had than 
the construction which the contracting parties have themselves placed upon their 
agreement ? 

The first case cited and relied on by plaintiff is that of Britton v. Metropolitan 
Life Insurance Co., 165 N. C. 149, 80 S. E. 1072, Ann. Cas. 1915D, 363. In that case 
the only stipulations upon the subject of premiums, as quoted in the opinion, were that © 
in the opening clause of the policy it was provided, “In consideration of the applica- 
tion * * * and of the payment of the semiannual payment of $21.86, and of the 
payment of a like amount upon each Ist day of Novemeber and May hereafter,” etc., 
and on the back “Semiannual premium, $21.86.” There were no provisions similar 
to the ones hereinabove quoted in the case at bar. In this state of the case, defendant 
attempted to prove that on the delivery of the policy the insured asked leave to pay 
the premium quarterly, and that such an arrangement was made by the defendant’s 
agent before the policy was delivered, and that the insured paid only $11.14, and that 
the home office sent out a quarterly receipt, but it could not be found. The defense 
was that the policy had lapsed at the end of the first quarter, but at the end of the 
trial the court ruled tha all such evidence should be excluded and directed a verdict 
for the beneficiary. It was held that, under the restrictive provisions of the contract, 
this could not be done, for in order to do so it was necessary to prove an independent 
contract upon the subject of payment of premiums, different from that stipulated in 
the policy, and that to permit such a course would violate the well-known principle 
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of law that, in the absence of fraud or error, what was said or done at the time or 
before the signing of an agreement cannot be shown to alter or modify its terms, but 
that the contract is conclusively presumed to evidence the true intention of the par- 
ties. In the present case the defendant does not rely upon any such conention, but 
upon a claim that the policy itself provides and permits the payment of the first pre- 
mium either in full, or semiannually, or quarterly, as the insured may choose. 

The next case cited is that of McAllister v. New England Insurance Co., 101 
Mass. 558, 3 Am. Rep. 404. There the policy was for $5,000 and the clause as to the 
payment of premiums was: “In consideration of the premium of $120.50 to said com- 
pany paid, * * * and of a like sum to be paid to them by said assured on or before 
the 11th day of April in every year during the continuance of this policy,’ and “in 
case any premium due upon this policy shall not be paid at the day when payable, the 
policy shall thereupon become forfeited and void. * * * This policy does not take 
effect until the premium is paid.” The first premium was paid, $30.12 cash and the 
balance in two notes, cne dated April 16, 1866, payable in six months from date, and 
the other dated April 11, 1866, due five years from date. The first note contained no 
provision with reference to forfeiture, but the second, the one due after five years, 
provided: ‘Said policy being agreed to be subject to the forfeiture, and to become 
void, in case of nonpayment of principal and interest of this note, in compliance with 
the terms thereof.’ By a statute of Massachusetts and the terms of the policy, the 
cash payment effected temporary insurance until November 6, 1866. The first note 
was not paid by the assured, but was refused, with the statement that “he would have 
nothing more to do with the company and abandoned the whole thing.” The com- 
pany continued to hold the notes and the assured to hold the policy. He died March 7, 
1867. It was found that the company had not assented to the proposition of the 
assured that “he would have nothing more to do with the company and abandoned 
the whole thing.” It was also found that the policy did not provide that it should be 
forfeited for failure to pay the first note, and, since there was no provision for the 
payment of the premium in installments, it had to be created as having taken effect 
for a whole year, and the company to have extended credit for the unpaid balance of 
the first year’s premium. Emphasis was laid on the fact that the first note did not 
contain the forfeiture clause, as did the second, and as indicating that the failure to 
pay it should not be so construed. 

The third case is that of Mutual Reserve Life Insurance Co. v. Heidel, 161 F. 535, 
88 C. C. A. 477, by Judge Samborn, sitting in the Circuit Court of Appeals for the 
Eighth Circuit. There the policy was issued in lieu of one formerly held by the 
assured and the stipulation with reference to the premium was: “In consideration of 
the application” and the surrender of the former policy, “and of the first premium of 
$145.45 to be actually paid in cash on or before the delivery hereof, * * * and upon 
condition of the payment of the same amount in advance on the Ist day cf the month 
of June in every year during the continuance of this policy. * * *- This contract 
shall not take effect until this policy is delivered to the insured in person and the first 
premium is paid in cash.* * * ” Defendant cffered evidence to show that after the 
policy was issued the insured paid a bimonthly premium of $17.45 and $7.66 interest on 
July 1, 1901 (the policy having been delivered on June 10, 1901), and that during the 
remainder of the year no further bimonthly premium was paid. Objection was made 
by the plaintiff upon the ground that, the defendant having delivered the policy, it 
was estopped to deny the payment cf the full amount of the vear’s premium. In 
passing upon that ruling Judge Samborn said that the delivery of the policy with the 
clause above included therein was an acknowledgment that the premium had been 
paid, and estopped the company from “denying that the contract of insurance was in 
existence and that it was effective frem the time of the delivery of the policy until it 
was forfeited for some other reason than failure to pay the first annual premium when 
it became due” (citing authorities), but that it “did not estop the company from prov- 
ing, by a written contract made before or at the time he policy was delivered, that 
an extension of time for the payment of a part or all of the first premium to subse- 
quent dates was given, and an agreement made that, if the deferred payment were not 
then made, the policy should cease, and the failure to make such deferred payments 
at the times specified by such agreement would be fatal to the continuance of the 
policy [citing authorities]. Competent evidence that this annual premium was not 
paid by Heidei when the policy was delivered, and that a portion had never been paid, 
was therefore admissible, though it is insufficient evidence to sustain the defense.” The 
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case was remanded to permit the defendant to reintroduce such evidence, if it could, 
for the consideration of the jury, thereby overruling the objection to all evidence upon 
the subject. But in the present case there is no contention of an independent agree- 
ment, but that the insured merely exercised his right to an election under the terms of 
the policy itself. 

Other cases cited by the plaintiff sustain the well-recognized principle that a 
written contract cannot be assailed, except for fraud, error, violence, etc., as well as 
that, where the payment of the premium on the delivery of the policy is reasonably 
implied, parol evidence, in the absence of mistake or fraud, is likewise inadmissible 
to prove that such was not done. Farnum v. Phoenix Insurance Co., 83 Cal. 246, 23 
P. 869, 17 Am. St. Rep. 233. 

[3] However, I am of the opinion, in view of the conclusion that I have reached, 
that the policy permitted the payments in installments of the first year’s premium as 
well as any other, and that the present case is controlled by the principles laid down 
in New York Life Insurance Co. v. Morris (Miss.) 102 So. 71, and the authorities 
cited therein, the syllabus of which reads as follows: 

“Where a life insurance policy provides for the payment of the premium in quarterly 
installments, which shall maintain the policy in force for three calendar months, and 
that the payment of such premium shall not maintain the policy in force beyond 
the date when the next payment becomes due, except as to benefits provided for 
after default in premium payments, the contract binds neither party beyond the quarter 
for which payment has been made, except at the option of the insured, and this is 
true, although the policy further provides that any unpaid premiums required to com- 
plete payment for the current insurance yeas in which death occurs shall be deducted 
from the amount payable thereunder.” 

In that case the policy provided specifically that the first premium should be 
$19.56, receipt of which was acknowledged, and which should continue the policy in 
force until the 8th day of April, 1923, the expiration of the first quarter, and other- 
wise clearly indicated that, while the company exacted premiums upon a full year 
yearly basis, so long as the policy was in force, and if the insured died during that 
time the balance should be deducted from the amount to be paid the beneficiary, 
nevertheless, under its terms, the provision allowing the premium to be paid in in- 
stallments was for the benefit of the insured, and that a failure to pay them within the 
time stipulated would forfeit the policy, the same as a defaul for an entire year. It 
was further held that the provision permitting the company to collect for a full 
year, where payments were being made in installments, was not enforceable unless the 
insured died during the existence of the policy, and the beneficiary had the right to 
assert a claim for the insurance against the company, in which event it was entitled 
to collect for the full year, just as it might have done, had it insisted upon the payment 
of the full annual premium in advance. See, also, Thompson v. Fidelity Mutual Life 
Insurance Co., 116 Tenn. 557, 92 S. W. 1098, 6 L. R. A. (N. S.) 1039, 115 Am. St. 
Rep. 823; McConnell v. Assurance Society, 92 F. 769, 34 C. C. A. 663; Howard v. 
Continental Life Insurance Co., 48 Cal. 229; Joyce on Insurance, vol. 2, par. 1108. 

My conclusion is that the insured had the right to pay the first premium either 
in full or in installments under the terms of the policy itself, and that the first quarter 
alone was paid, that proper notices of delinquency and of forfeiture were given, and 
that the policy had lapsed at the death of the insured. 

Plaintiff's demands are therefore rejected, at her cost. 


PONDER v. JEFFERSON STANDARD LIFE INS. CO. 
(District Court, W. D. Louisiana, Shreveport Division. April 6, 1925.) 
No. 1490. 

6 Federal Reporter (2d) 200. 


1, INSURANCE—LETTER TO INSURED HELD SUFFICIENT NOTICE OF 
DISHONOR OF CHECK. 

_ A letter received by insured from the insurer, advising him that a check sent 

in payment of premiums had been refused payment for lack of funds, held sufficient 

notice to him that his premiums were not paid, and to require him to take appropriate 

action for their payment. 


(For other cases, see Insurance, Dec. Dig. § 354 [1].) 
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2. EVIDENCE—TESTIMONY AS TO MAILING LETTERS HELD SUFFI- 

CIENT. 

Testimony that letters from an insurance company to an insured copies of 
which were attached to the depositions, were written and mailed in due course, held 
sufficient to establish such facts, where the witnesses were not asked on their cross- 
examination whether they personally stamped and mailed the letters. 


(For other cases, see Evidence, Dec. Dig. § 181.) 


3. EVIDENCE—TO RENDER COPIES OF LETTERS OF LARGE CONCERN 
ADMISSIBLE, PROOF OF MAILING NEED NOT BE MADE BY PER- 
SONAL RECOLLECTION. 


To render copies of letters written and sent out by a large business concern 
admissible in evidence, it is not necessary that the identical person who deposited 
the letters in the mail should positively so swear from his personal recollection. 


(For other cases, see Evidence, Dec. Dig. § 181.) 


4. INSURANCE—CASHIER OF A BRANCH OFFICE OF AN INSURANCE 
COMPANY HELD WITHOUT POWER TO WAIVE LAPSE OF 
POLICIES. 

Where life policies provided that failure to pay a premium within the 30 days’ 
grace allowed should cause the policies to lapse, and that no agent or person other 
than certain designated officers of the company should have power to extend the 
time for payment, or waive any lapse, the cashier of a branch office of the company 
held not to have such power. 

(For other cases, see Insurance, Dec. Dig. § 376 [1].) 


At Law. Action by Gertrude S. Ponder against the Jefferson Standard Life 
Insurance Company. Judgment for defendant. 

Barksdale, Bullock, Warren, Clark & Van Hook, of Shreveport, La., for plaintiff. 

Eugene J. McGivney, of New Orleans, La. (Solomon S. Goldman, of Shreve- 
aoe, Lo and Brooks, Parker & Smith, of Greensboro, N. C., on the brief), for 
defendant. 


Dawkins, District Judge. This is an action by the beneficiary upon three 
policies of insurance covering the life of her husband, all dated March 15, 1922, and 
for the sums of $5,000, $2,500, and $1,000, respectively. The defense is that the 
deceased had elected to pay the premiums in quarterly installments under the terms 
of the policies, and that while premium receipts were issued for the several sums 
due on December 15, 1923, the checks given in payment therefor were dishonored, 
the amounts called for were never actually paid, and the policies all lapsed for 
nonpayment of premiums. 

Before the trial defendant had served upon plaintiff a motion to produce or 
subpcena duces tecum calling for the correspondence which it claimed had passed 
between the company and the insured regarding these premiums, but plaintiff dis- 
claimed any knowledge of the letters referred to, save one, and that was dated 
January 24, 1924. This letter reads as follows: 


Memphis, Tenn., January 24, 1924. 
“Re Policies Nos. 157056-7-8, Ponder. 


“Mr. James M. Ponder, 1833 Line Ave., Shreveport, La—Dear Sir: This 
is to advise you that your check in the amount of $123.99 which you gave us to 
cover the quarterly premiums under your policies above numbered, has been returned 
to us unpaid account ‘insufficient funds’ and ‘closed.’ I feel sure there must be 
some mistake about this, and I am therefore drawing a draft on you today for the 
amount of the check, and attaching the check to the draft, and will thank you to 
get in touch with your bank immediately upon receipt of this letter and make 
arrangements to take care of this draft when same is presented for payment. For 
your information the last day of grace allowed for settlement of these premiums 
expired January 15th, and your policies are now lapsed until this check is made 
good. I therefore trust you will give this matter your immediate attention. 

“Yours very truly, 


<< 


pe ; we Ms C. P. Coleman, Cashier.” 
I take it from the brief of plaintiff that it is conceded the quarterly premiums 


were not paid within the period of grace which expired on January 15, 1924. In the 
brief it is said: 
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“Insured sent a check for premium due December 15, 1923, some days before 
the expiration of the grace period—i. e., before January 15—and it was received 
and a receipt issued and sent him, the latter attached to the petition (one for eaclr 
policy). There is no stipulation in the policy regarding payment of premiums by 
check, but there is no question that this was customary. It is evident the check 
was customary. It is evident the check was not in fact paid, and that insured 
was not in fact paid, and the insured did not in fact have money on deposit in bank 
drawn on at the time of drawing the check or subsequently. But it is shown that it 
was not unusual for checks to be drawn by persons not having a deposit to cover, 
the drawer being notified and taking up the check when presented for payment. 
The receipt sent out for this quarterly premium recites: ‘It is understood and agreed 
that, if draft, money order, or check is given in payment of this premium, this receipt 
is void, if said draft, money order, or check is not paid on presentation.’ The policy 
contains the usual conditions for forfeiture or termination in case a premium falling 
due is not paid when due or within the grace period, and we concede that it contem- 
plates payment in lawful money ordinarily, and unless there is an agreement or practice 
to receive payment otherwise, as by check, etc. We also concede that, while for- 
feitures are not favored, courts enforce them where clearly provided for in the con- 
tract, and in this case nonpayment of a premnium within the time provided in the con- 
tract would operate to forfeit the policy, unless some conduct or act of the insurer, 
for whose benefit the provision is inserted, effect a waiver of forfeiture. 

“Insured accepted the check, as shown by its pleading, subject, of course, to 
payment on proper presentation. The evidence of presentation does not amount to 
proof, nor even create a presumption of presentation, for it is not shown in whose 
hands the check was, other than the cashier of the insurer, who says he deposited it 
in usual course and it came back. This certainly does not raise a presumption of 
proper and timely presentation at the drawee bank. Certainly evidence of officers 
and employees of the forwarding bank was available, as well as the evidence of 
officers and employees of local banks, or the particular one by and through whom 
presentation was made. 

“However, the company’s cashier addressed a letter to insured informing him 
of non-payment of the check—this letter being dated January 24, 1924, nine days 
after a forfeiture would have taken place under the terms of the policy—but, instead 
of asserting forfeiture, the writer did just the contrary, acknowledged that the policy 
was yet in force, and advised insured that he would draw through a local bank 
with unpaid check attached to draft, and requested payment of the draft when 
presented. That letter is produced in the original by plaintiff in her return to a sub- 
poena duces tecum (being the only letter in her possession or knowledge from de- 
fendant to deceased), and a copy of it is also attached to the deposition of defendant’s 
cashier. In so far as there is evidence adduced, and in so far as the plaintiff has 
knowledge, that was the last communication from defendant to insured. 

“When the insured, who was financially embarrassed, no doubt, received that 
letter of January 24, he had a right to rely on two things: (1) That the policy had 
not been forfeited; and (2) that a draft for the amount of premium would be drawn 
on and timely presented to him. There is not the slightest evidence that such a draft 
was drawn or presented, and, if drawn or presented, evidence thereof was available 
to defendant. It is certain that defendant did not avail itself of the forfeiture clause 
for nonpayment of the premium due December 15, 1923 (extended by grace to 
January 15, 1924), when apprised of the nonpayment of the check sent to cover the 
—s but endeavored, or at least announced its intention to try, to collect the 
check. 

[1] I think the letter above quoted, which, having been produced by plaintiff 
was received by the assured, was sufficient notice of the check’s dishonor, without 
an affirmative showing of presentment, and that he was required to make it good as 
demanded by the company, unless, as contended by plaintiff, he had a right to rel 
upon the advice that the cashier would draw for the premiums, and to assume that 
the company would waive the forfeiture. I think the proof clearly shows that the 
check was twice forwarded to the drawee bank and returned unpaid, for the reason 
that the drawer had no funds to meet it. This within itself was sufficient present- 
ment. In addition, there is no proof that, if the check had been presented to the 
bank, it would have been paid or, that Ponder or his estate was prejudiced thereby, 
so as to effect a discharge of the drawer. On the contrary, it is conclusively shown 
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by an employee of the bank that Ponder had not had a personal account with that 
bank for more than two years, and that his account as agent had been closed more 
than six months when this check was drawn. 

[2] This brings me to a determination, first, of the admissibility and sufficiency 
of the evidence offered by defendant to show that there was no waiver, and that it 
subsequently advised the insured of the fact that the policies had been forfeited. In 
the first place, it is somewhat significant that, of the numerous letters, copies of 
which are attached to the depositions of the several witnesses of defendant, addressed 
to Ponder, and which they swore were written and mailed to him in due course, only 
the one dated January 24, 1924, by the cashier of the Memphis office, was produced 
in response to the subpoena duces tecum. That letter happens to be the one containing 
the advice that this cashier would draw for the amount of the check which had been 
dishonored. As stated, all of these witnesses swore that the letters were written and 
mailed, and while, in the cross-interrogatories under the commission by which that 
testimony was taken, counsel for defendant, as did counsel for plaintiff, asked them 
to attach copies of such correspondence with Ponder, they were not asked to state 
whether or not they had personally mailed the letters, carbon copies of which were 
produced. In argument and brief, the effect of plaintiff’s position is that, to make 
these letters admissible, the defendant must affirmatively show that they were actually 
stamped and deposited in the mails. However, as above stated, the testimony is 
positive that the letters were written and mailed in due course, and I do not think 
I am required to assume that the witnesses did not themselves deposit the communica- 
tions, properly stamped, in the mail, when plaintiff has had an opportunity on cross- 
examination to- develop these details. 

[3] Besides, I think the courts of to-day are bound to take cognizance of the 
growth and coinplexity of modern business, and that in an establishment like that 
of defendant, if, in order to make such correspondence admissible in evidence, it 
should be held necessary that the identical person who deposited the letters in the 
mail should positively so swear from personal recollection, the result would be to 
handicap seriously the administration of justice in modern business transactions, 
where those who saw fit might dispute the receipt of such correspondence, at least 
where, as in this case, the only denial that the letters were received is the answer 
of plaintiff to the rule that she did not find them among her husband’s papers. It is 
true that the insured is dead and cannot testify, yet I do not think this should exclude 
the correspondence, supported by the testimony given in this case. It appears to be 
the best proof of which the case was susceptible, and should be received for what 
it is worth. 

[4] Besides, the letter upon which plaintiff relies as waiving the lapsing of the 
policy is one written by the cashier of the branch office of the defendant at Memphis, 
Tenn. The policies provide, among other things, as follows: 

“This policy and the application therefor (parts 1 and 2), copies of which are 
attached hereto, constitute the entire contract, and no statement shall avoid any pay- 
ment under this policy or be used in defense of any claim hereunder unless it is 
contained in one of these instruments. 

“No agent or other person except the president, a vice president, the secretary 
or an assistant secretary of the company has power on behalf of the company to make, 
modify or discharge this or any contract of insurance, to extend the time for paying 
a premium, to waive any lapse or forfeiture or any of the company’ s rights or require- 
ments, or to bind the company by making any promise respecting any benefits here- 
under or by accepting any representation or information not contained in the written 
application for this policy.” 

Under these clauses of the policy, granting that the letter of January 24, 1924, 
might have been so construed, I do not think the cashier at Memphis had any authority 
to waive the forfeiture. The policies themselves provide that a failure to pay the 
premiums within the 30 days of grace shall cause them to lapse and that period 
expired on January 15, 1924. Thereafter the check of the insured given in payment 
of the premiums, and for which the quarterly receipts attached to the petition were 
issued, was dishonored, and the cashier at Memphis again returned it to the bank 
at Shreveport, and wrote the deceased, requesting that he take care of it and send 
a certificate of good health, in order that the policies might be reinstated. It was 
again dishonored. Apparently the Memphis office had already remitted the home 
office at Greensboro, N. C., on the faith of the check when it was first received, for 
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later the cashier at the former place drew upon the general auditor for the amount 
of these premiums to reimburse himself. The record also shows that numerous 
letters were written both from Memphis and from the home office in an effort to get 
Ponder to reinstate his policies, but without results. A notice of the maturity of 
the next quarterly premium, due on March 15, 1924, was sent out, but upon its face 
it stated that the premium was due if the policy was still in force, and that the 
company “hereby gives notice that a payment will be due as specified below, pro- 
vided this policy is then in force.” This was done while efforts were being made 
to get Ponder to reinstate his policies. The renewal department of the company 
did not report the nonpayment of the premiums to the actuarial department until 
March 15, 1924, and on March 22, 1924, the latter entered the policies upon its record 
as lapsed. This was practically a month prior to the death of the insured. 

My conclusion is that the plaintiff is not entitled to recover, for the reason that 
the policies sued upon had lapsed for nonpayment of premiums prior to the death 


of the insured. For the reasons assigned, the demands of plaintiff are rejected, at 
her cost. 


TRAVELERS’ INS. CO. v. FLETCHER AMERICAN NAT. BANK OF 
INDIANAPOLIS et al. (No. 12291.) 


(Appellate Court of Indiana, Division No. 2. June 25, 1925.) 
148 Northeastern Reporter 501. 


2. INSURANCE—ALL DEFENSES IN SUIT ON LIFE INSURANCE 
POLICY, EXCEPT THOSE STATED IN NOTICE OF RESCISSION, 
WERE WAIVED. 

In suit on life insurance policy, where insurer by its notice of rescission, served 
after death of insured and before suit was commenced, did not rely, for right of 
rescission, on any fraudulent representations by insured as to family history of 
tuberculosis or prior medical or surgical treatment, such defenses were waived. 

(For other cases, sees Insurance, Dec. Dig., § 395.) 


6. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT IN- 
SURED WAS IN GOOD HEALTH AT TIME OF APPLICATION AND 
PAYMENT OF FIRST PREMIUM. 

In suit on life insurance policy, evidence held to sustain jury’s finding that 
insured was not afflicted with syphilis and other ailments, and that he was at time 
of application and payment of first premium in good health. 


(For other cases, see Insurance, Dec. Dig., § 665[3].) 


Appeal from Circuit Court, Morgan County; Alfred M. Bain, Judge. 

Action by the Fletcher American National Bank of Indianapolis against the 
Travelers’ Insurance Company and others. From a judgment for plaintiff, and 
overruling of motion for new trial, the named defendant ee Affirmed. 

Shirley, Whitcomb & Dowden, of Indianapolis, John C. McNutt, of Martins- 
ville, and Ketcham, McTurnan & Higgins, of Indianapolis, for appellant. 

Miller, Dailey & Thompson, of Indianapolis, for appellees. 

Nicuots, J. This was an action by appellee Fletcher American National Bank 
of Indianapolis against appellant, the Travelers’ Insurance Company, and the Amer- 
ican Central Life Insurance Company and the Premier Motor Corporation, to recover 
on a policy of life insurance issued in the amount of $200,000 upon the life of L. 
Sherman Skelton by appellant, which policy had been assigned by ‘said Skelton to 
the Premier Motor Corporation and by it to said appellee bank. 

The complaint as amended was in one paragraph, and alleged that the policy of 
insurance sued upon was issued on June 9, 1920, to L. Sherman Skelton by appellant 
in the amount of $200,000; that it was assigned by Skelton to the Premier Motor 
Corporation, and subsequently assigned to appellee bank; that L. Sherman Skelton 
died on January 28, 1921, and that proofs of death were furnished by appellee to 
appellant, and that it refused to pay the amount named in the policy. Appellant filed 
a separate amended answer on November 16, 1921, in four paragraphs: 

The first paragraph, a general denial. 

The second paragraph alleged, in substance, that L. Sherman Skelton, in making 
his application for the policy in suit, and in answers to questions of the medical ex- 
aminers of the insurance company, ‘made false and fraudulent statements as to his 
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physical condition, the medical treatment he had received, and the medical history 
of his family, with a fraudulent intent to cause appellant to issue the policy applied 
for, and that, by reason of said false and fraudulent statements and answers, ap- 
pellant was caused to and did issue the policy; that upon being advised of said 
facts appellant notified appellee bank, the administrators of the estate of L. Sherman 
Skelton, and Premier Motor Corporation of its intention to rescind said contract, 
and with said notice tendered the amount.paid as premiums, with interest to that date. 

The third paragraph alleged that said Skelton made misrepresentations and false 
statements in the application for insurance concerning his physical condition, the 
medical and surgical attention which he had received, and concerning the history 
of diseases in his family, which false statements and misrepresentations were material 
to the risk, and that by reason of said false statements and misrepresentations ap- 
pellant issued the policy. 

The fourth paragraph alleged, in substance, that, by reason of the untruthful- 
ness and falsity of the answers made by L. Sherman Skelton in his application, and 
by reason of the fact that he was not in good health at the time he paid his first 
premium, by the terms of the policy said policy was not and never had been in effect. 
To this paragraph of answer appellee bank filed a demurrer, which was sustained by 
the court, to which ruling appellant excepted. 

To the second and third paragraphs of answer of appellant, appellee bank filed 
its reply in three paragraphs, and subsequently an additional fourth paragraph. 

The first paragraph was a general denial. The second paragraph alleged that 
false and fraudulent answers made to the medical examiner was not a valid defense 
by reason of certain provisions in the policy hereinafter mentioned. The third 
paragraph alleged that that failure of appellant to plead particular acts as a defense 
within a year of the date of the policy precluded it from thereafter pleading. De- 
murrers filed by appellant to the second and third paragraphs of reply were sustained. 
The fourth paragraph of reply alleged that said Skelton did not make certain repre- 
sentations and statements contained in the application, that certain questions in the 
application were not read to him by the agent of appellant; that the appellant did not 
read the same at the time he signed said application, and that he did not know 
that said representations were in said policy. Appellant’s separate demurrer to this 
fourth paragraph of reply was overruled, to which appellant excepted. The cause 
went to issue on the answer of appellant in three paragraphs, and on the reply of 
appellee bank in two paragraphs. Defendants, the American Central Life Insurance 
oad and the Premier Motor Corporation, entered general denials to the com- 
plaint. 

The cause was tried by a jury, which returned a verdict in favor of appellee bank 
against appellant for $212,000. Appellant filed a motion for a new trial, which 
motion the court overruled, to which ruling appellant excepted. The court rendered 
judgment on the verdict for $212,000, from which judgment this appeal is prosecuted. 

Appellant assigns that the court erred: (1) In sustaining the demurrer of 
appellee bank to the fourth paragraph of separate second amended answer of ap- 
pellant; (2) in overruling the demurrer of appellant to the fourth additional para- 
graph of partial reply of appellee bank to the second and third paragraphs of the 
separate second amended answer of appellant; (3) in overruling the motion of ap- 
pellant to require appellee bank to separately state in separate paragraphs, separate 
causes of action jointly stated in the complaint against appellant, and appellee Amer- 
ican Central Life Insurance Company; (4) in overruling appellant’s motion for a 
new trial; (5) in sustaining the motion of appellee bank to suppress the deposition 
of Dr. W. W. Duke taken in behalf of appellant. 

The fourth paragraph of answer specifically avers, so far as it is involved in 
the first assignment of error, that at the time of the first partial payment, on or 
about May 26, 1920, and on August 28th and November 29th, of said year, the 
insured was not in good health, but was suffering from a primary lesion, cerebro- 
spinal syphilis, and nephritis-uremia, and other serious ailments and maladies, the 
exact character of which was not known to appellant, from which, or one of which, 
or a combination of which, he subsequently died; that appellant had no knowledge of 
these facts at the time it accepted the premium payable on or about May 26, 1920, 
and continued in ignorance of the same until after the insured’s death; that at the 
time of the making of each of the partial premium payments above set out, said 
Skelton was not in good health, but on the contrary at the time of making each of 
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said payments, said Skelton was in bad health, and was afflicted with the ailments, 
diseases, and maladies above mentioned. 

But the jury, in answer to interrogatories submitted to it by the court at the 
request of appellant, found that the insured was in good health at the time that he 
signed the application for insurance, and at the time that the first premium or partial 
payments of the total amount of the first annual premium were paid upon the policy 
in suit. 

[1] It is well established that where, as in this case, a demurrer has been sus- 
tained to a paragraph of answer, and the jury by answers to interrogatories concern- 
ing facts within the issues as made expressly finds that the substantial averments of 
the answer are not true, the ruling, through erroneous, is harmless. Mauzy v. 
Flint, 42 Ind. App. 386, 393, 83 N. E. 757, and cases cited; Beasley v. Philips, 20 
Ind. App. 182, 188, 50 N. E. 488, and cases cited; Ullman v. Thompson, 57 Ind. App. 
126, 135, 106 N. E. 611; Gilliland v. Jones, 144 Ind. 662, 43 N. E. 939, 55 Am. St. 
Rep. 210; Jennings v. Dark, 175 Ind. 338, 92 N. E. 778; Bowen v. Eaton, 46 Ind. 
App. 74, 89, N. E. 961; McKinley v. Britton, 55 Ind. App. 25, 103 N. E. 349; Vulcan 
Iron Works Co. v. Electric, etc., Co., 54 Ind. App. 28, 99 N. E. 429, 100 N. E. 307. 
We do not, therefore, need to consider this aJleged error. 

[2] The second error assigned questions the action of the court in overruling 
appellant’s demurrer to the fourth additional paragraph of reply to so much of the 
second and third paragraphs of answer as averred that the insured made false and 
fraudulent representations in answer to questions contained in his application con- 
cerning : 

(a) The history of insanity, cancer, and tuberculosis among the insured’s 
parents, brothers, and sister. 

(b) That the insured had had no bodily or mental disease, and had received 
no medical or surgical attention within the past five years. It is specifically averred 
in these paragraphs of answer that the representations as to tuberculosis were false 
and fraudulent, in that the insured had a brother, whose Christian name was James, 
who was suffering for many years with tuberculosis, and whose death was caused 
by said disease. 

But, in answer to the interrogatories above mentioned, the jury specifically 
found that such brother did not die with tuberculosis, that the insured did not know 
when he signed the application that his said brother had tuberculosis, and that ap- 
pellant was not deceived by false statements of the insured, and thereby caused to 
issue the policy. As stated above, the jury found by its answers to interrogatories 
that the insured was in good health, specifically finding that at the time of signing 
the application and at the time of making payment of the first premium he did not 
have syphilis, the alleged presence and evidence of this disease being particularly 
relied on by appellant to defeat the policy. As appears by its notice of rescission 
served after the death of the insured, and before this suit was commenced, ap- 
pellant did not rely for right of rescission upon any false and fraudulent representa- 
tions by the insured as to family history of tuberculosis, or prior medical or surgical 
treatment (except for hernia, which is not asserted as a defense), no mention thereof 
being found in the notice. All defenses except those stated in the notice of rescission 
were waived, and may not now be presented. Vulcan Insurance Co. v. Johnson, 74 
Ind. App. 62, 128 N. E. 664; National, etc., Co. v. Elliott, 60 Ind. App. 112, 108 N. E. 
784; Union Fraternal League v. Sweeney, 184 Ind. 378, 111 N. E. 304; Railway Co. 
v. McCarthy, 96 U. S. 258, 24 L. Ed. 693; McCormick v. Royal Insurance Co., 163 
Pa. 184, 29 A. 747. In the last case cited court says: 

“In Brink v. Hanover Fire Insurance Co., 80 N. Y. 108, 113, the defendant 
company, after considering the claim of the insured, decided not to pay the loss, 
upon the ground of fraud, and so informed them. Thereupon, suit was brought, 
and at the trial the company sought to interpose the additional defense that the 
proofs of loss were not filed in time. Mr. Chief Judge Church, speaking for the 
court of appeals, said: 

“‘T think it was estopped from so doing. The plaintiffs’ claim was challenged 
for fraud, and that only. They acted upon it, and brought an action, incurring 
large expense in its prosecution. Non constat, if the failure to file the proofs in 
time had been insisted on, but that the plaintiffs would have acquiesced in it, and 
refrained from prosecuting, and thus they might be injured by the change of ground 
on the part of the defendant. Every consideration of public policy demands that 
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insurance companies should be required to deal with their customers with entire fair- 
ness and frankness. They may refuse to pay, without specifying any ground, and 
insist upon any available ground; but when they plant themselves upon a specific 
defense, and so notify the assured, they should not be permitted to retract after 
the latter has acted upon their position as announced, and incurred expenses in con- 
sequence of it. ‘Refusal of an insurance company to pay a loss on a specific ground 
estops it from asserting other grounds relieving it from liability, of which it had full 
knowledge, where the assured has incurred expense and brought suit in the belief that 
the only objection was that stated.’ * * *” 

This notice of rescission having contained no statement that the insured had 
made any false representation in his application with respect to prior medical and 
surgical treatment, and further having contained no statement of any misrepresenta- 
tion, even in the medical examination, of the history of tuberculosis in the family 
of assured, and having contained no statement of any misrepresentation on account 
of the rejection or postponement of other insurance application, appellant may not 
thereafter assert such a claim in defense of the policy in suit. 

[3] There was, therefore, no valid defense set up in the second and third 
paragraphs of answer except such as the jury had found against appellant by its 
answers to interrogatories, and we do not need further to consider the court’s action 
in overruling the demurrer to the fourth paragraph of reply to such paragraphs of 
answer. Even if erroneous, it was harmless. 

[4] There is no merit in appellant’s attempt to present as its third assignment 
of error reversible error of the court in overruling appellant’s motion to require 
appellee bank to state in separate paragraphs alleged separate causes of action against 
appellant and appellee American Central Life Insurance Company. Early in the trial 
of the case, appellee bank offered in evidence the reinsurance contract between 
appellant and appellee, American Central Life Insurance Company, but the same 
was excluded on objection by both insurance companies that the contract showed 
on its face that appellee had no cause of action against the American Central Life 
Insurance Company, and that there was no privity of contract between appellee 
and said American Company. Thereupon, on motion of the American Company, the 
jury was instructed at the proper time to return a verdict for said American 
Company. 

[5, 6] In presenting its fourth assignment of error, appellant earnestly contends 
that the evidence is wholly insufficient to support the verdict. In determining this 
question, there being no contention that appellee bank did not establish the averments 
of its complaint, we only need to consider such evidence as tends to establish ap- 
pellant’s affirmative defenses, and of those only such as were within the compass of 
the contract made by the application and the policy, for it is expressly provided in 
the policy that the policy and the application constituted the entire contract, and that 
no statement of the insured should avoid the contract or be used as a defense to a 
claim under the contract unless it be contained in the application. Appellant was 
further limited in its defenses to those of which it chose to avail itself in its notice 
of rescission. These were confined to the representation that the insured had no 
bodily or mental disease, while, as appears by the notice, he was afflicted with (a) 
a primary lesion; (b) cerebro-spinal syphilis; (c) nephritis-uremia. If we in- 
terpret the evidence correctly, the first and third of the above mentioned ailments 
are mentioned only in connection with the syphilis. While there is conflict in the 
evidence as to the presence of syphilis, there is ample evidence from which the jury 
might find, as it did, that the insured was not afflicted with syphilis and the other 
ailments, and that he was, at the time of the application, and at the time of the 
payments of the first premium, in good health. We hold that the evidence is sufficient 
to sustain the verdict of the jury. 

[7, 8] Appellant next contends that the court erred in refusing to permit it to 
read in evidence the deposition of Dr. W. W. Duke, and in suppressing the same. 
That much of the deposition was privileged under section 520, Burns’ R. S. 1914, 
can hardly be questioned, for he was, at the time about which he testified, acting as 
the physician of the insured, giving him medical treatment. But in any event we 
do not see that appellant was harmed by the suppression of the deposition, for its 
substantial facts were contained in a letter written by Dr. Duke which was attached 
to the proof of loss and read to the jury as a part of the proof. Further, other 
witnesses, physicians, testified to substantially the same matter as was contained in 
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Dr. Duke’s deposition, and therefore the doctor’s evidence contained in the deposition 
was only cumulative. Appellant contends that, as appellee bank called other attending 
physicians to testify as to the insured’s condition of health, one of whom was in 
consultation with Dr. Duke as to the insured’s condition, it thereby waived its right 
to claim the statutory privilege as to Dr. Duke. But in Indiana it is held that, 
where a patient or his representatives avail themselves of the evidence of one at- 
tending physician, this does not constitute a waiver as to other attending physicians. 
Penn Mutual Life Insurance Co. v. Wilner, 100 Ind. 92, 102, 50 Am. Rep. 769; 
Springer v. Byram, 137 Ind. 22, 36 N. E. 361, 23 L. R. A. 244, 45 Am. St. Rep. 159; 
Citizens’ St. Ry. Co. v. Shepherd, 30 Ind. App. 193, 200, 65 N. E. 765. 

[9] Appellant complains of error in the giving or refusing to give certain 
instructions, but the jury’s answers to interrogatories show conclusively that the 
defenses relied on by appellant were not made out, and any error, therefore, in giving 
or refusing instructions was harmless. Indianapolis Street Railway Co. v. Seerley, 
35 Ind. App. 467, 473, 72 N. E. 169, 1034; Home Insurance Co. v. Gagen, 38 Ind. 
App. 680, 694, 76 N. E. 927; Southern Railway Co. v. Norman, 165 Ind. 126, 74 
N. E. 896; Pittsburgh, etc., R. Co. v. Collins, 168 Ind. 467, 475, 80 N. E. 415. 

In the record* of 2508 pages, with briefs aggregating 962 pages, questions are 
presented other than the ones above considered, but, in view of conclusions that 
we have reached as above set out, we do not deem it necessary to determine them. 
After a careful consideration of the case, we see no reason for reversal. 

The judgment is therefore affirmed. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. CAMPBELL 
ET AL. (No. 12402.) 
(Appellate Court of Indiana, Division No. 2. June 25, 1925.) 
148 Northeastern Reporter 505. 

1. INSURANCE—PROOF OF WAIVER OF CONDITIONS MAY BE MADE 
UNDER GENERAL ALLEGATION OF PERFORMANCE OF CONDI- 
TIONS OF INSURANCE CONTRACT. 

In suit on life insurance policy, proof of waiver of conditions in insurance con- 
tract might be made under general averment that assured and beneficiaries had per- 
formed all conditions of insurance contract on their part to be performed. 

For other cases, see Insurance, Dec. Dig. § 645[3].) 

2. INSURANCE—INSURER DENYING LIABILITY EXCUSED BENEFI- 
CIARIES FROM MAKING PROOF. 

In suit on life insurance policy, insurer who denied ipaility on policy, and 
claimed forfeiture for nonpayment of premium, excused berléfitiaries from making 
proofs of death. ster, 

(For other cases, see Insurance, Dec. Dig. § 559[2].) ad 


3. INSURANCE—PLAINTIFFS REQUIRED TO PROVE ALL MATERIAL 
ALLEGATIONS OF COMPLAINT TO RECOVER ON INSURANCE 
POLICY. 


In suit on life insurance policy, plaintiffs, in order to recover, were required to 
prove by fair preponderance of evidence all material allegations of their complaint. 
(For other cases, see Insurance, Dec. Dig. § 665[1].) 
5. INSURANCE—INSURER HAS BURDEN OF PROVING NON-PAYMENT 
OF ANY PREMIUM AFTER THE FIRST. 
Insurer has burden of proving nonpayment of any premium after the first. 
(For other cases, see Insurance, Dec. Dig. § 646[4].) 
8. INSURANCE—BURDEN ON DEFENDANT TO ESTABLISH AFFIRMA- 


TIVE DEFENSE THAT SECOND. ANNUAL PREMIUM OF LIFE IN- 
SURANCE POLICY HAD NOT BEEN PAID. 


In suit on life insurance policy, burden was on defendant to establish its affirma- 
tive defense that second annual premium had not been paid. 


(For other cases, see Insurance, Dec. Dig. § 646[4].) 


10. INSURANCE—PLAINTIFFS HAD BURDEN OF SHOWING WAIVER 
OF PROVISION IN LIFE INSURANCE POLICY. 


In suit on life insurance poilcy, plaintiffs had burden of showing waiver of 


thes 
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express provision in policy that all renewal premiums were due at insurer’s home 
office. 


(For other cases, see Insurance, Dec. Dig. § 646[5].) 


Appeal from Circuit Court, Posey County; H. F. Clements, Judge. 

Action by Mary L. Campbell and others against the Equitable Life Assurance 
Society of the United States. From a judgment for plaintiffs and overruling of 
motion for new trial, defendant appeals. Reversed, with instructions. 

Welman & Darby, of Evansville, and Embree & Embree, of Princeton, for appel- 
lant. 

Denton & Denton and Lane B. Osborn, both of Evansville, and J. Wheeler Camp- 
bell, for appellees. 


NicHoxas, J. This was an action by appellees against appellant upon a policy of 
life insurance upon the life of one Simeon N. Leonard. The issues were joined upon 
an amended complaint in two paragraphs, an answer in three paragraphs, and a reply 
to the second and third paragraphs of the answer. There was a trial by jury, a verdict 
for appelles in the sum of $20,085, and, after appellees had remitted $100, judgment 
was rendered upon the verdict. The only error assigned is that the court erred in 
overruling the appellant’s motion for a new trial. 

The first paragraph of the amended complaint was dismissed at the time of the 
trial. 

It is averred in the second paragraph that on June 30, 1903, appellant issued to 
Leonard a policy of insurance on his life, bearing date of said day, for $10,000 on 
the death of the said assured, to be paid to his five children therein named as bene- 
ficiaries, being appellees and two others who died after the assured unmarried, 
leaving no child or children, and no father and no mother, but leaving appellees 
surviving them, the said surviving brother and sisters being their only heirs, and 
were entitled to their estate; that said assured and the beneficiaries have performed 
all the conditions of said policy and contract of insurance on their part to be 
performed. 

Appellant answered in general denial, and by a second and a third paragraph 
of answer averring forfeiture of the policy for failure to pay the second annual 
premium. ‘The first paragraph of complaint contained an averment of waiver of 
proofs by a denial of liability because of forfeiture, and competent evidence to that 
effect was heard; but thereafter the first paragraph was dismissed. The second 
paragraph contained no such specific averment, but only the general averment that 
the assured and the beneficiaries had performed all of the conditions of the policy 
and contract of insurance on their part to be performed. Appellant contends that, 
after the dismissal of the first paragraph of complaint, there was no issue of waiver, 
that the evidence thereof was incompetent and could not be considered, and that the 
court erred in instructing the jury that a denial of liability on a policy of insurance 
by an insurance company on ground other than want of proofs or insufficiency thereof 
is a waiver of proofs, and excuses the beneficiaries from making the same. It does 
not appear by the record that there was any withdrawal of the evidence of waiver, 
or any motion to that effect. 

[1, 2] It has been held by the Supreme Court of this state that, where there is 
a general allegation of performance of the conditions of the insurance contract, as 
in this case, under such plea, proof of waiver of conditions may be made. Union 
Fraternal League v. Sweeney, 184 Ind. 378, 111 N. E. 305. The same authority holds 
that where an insurance company denied all liability on the ground of fraud, it waived 
the right to insist on proofs of death in accordance with the policy. The principle 
is applicable here. To the same effect, see Travelers’ Insurance Co. v. Fletcher 
American National Bank (Ind. App.) 148 N. E. 501 (decided at this term), and 
authorities there cited. 


[3, 4] Instruction No. 1, given by the court on its own motion, instructed the 
jury that, before appellees could recover, they must prove by a fair preponderance 
of the evidence all the material allegations of their complaint. This is a correct 
statement of the law so far as it goes. If appellant desired an instruction covering 
the issues more completely, it should have tendered such a one. New Castle Bridge 
Co. v. Doty, 168 Ind. 259, 79 N. E. 485; Indianapolis, etc., Co. v. Newby, 45 Ind. 
App. 540, 90 N. E. 29, 91 N. E. 36. 

[5] Appellant complains of instructions 5 and 6 given by the court at the request 
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of appellees. These instructions told the jury that the burden was upon appellant 
to prove by a fair preponderance of the evidence the nonpayment of the second 
annual premium, the alleged failure to pay which caused the forfeiture of the policy. 
It is the law that the burden is on the insurance company to prove the nonpayment 
of any premium after the first. Supreme Lodge v. Johnson, 78 Ind. 110; Sovereign 
Camp v. Cox, 40 Ind. App. 266, 78 N. E. 683, 80 N. E. 850; New York Life Ins. 
Co. v. Lahr, 192 Ind. 613, 137 N. E. 673; New York Life Ins. Co. v. Statham, 93 
U. S. 24, 23 L. Ed. 789. 

[6] In this case, the issues were formed upon that theory, appellant having, by 
its second and third paragraphs of answer, pleaded nonpayment of the second annual 
premium. Even if the burden were not with appellant, the court instructed the 
jury according to the pleadings, and appellant, having thereby invited the alleged 
error, cannot be heard to complain thereof. Akron Milling Co. v. Leiter, 57 Ind. 
App. 394, 107 N. E. 99; Louisville, etc., Co. v. Miller, 141 Ind. 533, 37 N. E. 343; 
Zeller, etc., Co. v. Vinardi, 42 Ind. App. 232, 85 N. E. 378; Chicago, etc., Co. v. 
Coon, 48 Ind. App. 675, 93 N. E. 561, 95 N. E. 596; 4 C. J. page 700 et seq.; 
Ewbank’s Manual, § 255. 

[7] At the trial of the case, appellees introduced in evidence the policy, the 
application, proof of death of the insured, and proof of appellant’s denial of liability. 
Appellant introduced evidence, which it says*was wholly undisputed, showing that 
the second annual premium had not been paid, and, claiming that such evidence 
made, prima facie, a complete defense, tendered a peremptory instruction that the 
jury find for appellant. This the court refused to give, and appellant complains that 
the court’s action was reversible error. But appellant’s evidence of payment was 
all in parol, and involves the credibility of witnesses, which is for the jury. In 
Haughton v. AZtna Life Ins. Co., 165 Ind. 32, 73 N. E. 592, the court, in reversing 
a judgment because the trial court gave a peremptory instruction, says: 

“But where a determination of the issue involves the credibility of witnesses, and 
rests upon inferences and deductions to be drawn from facts proved, it will be an 
invasion of the province of the jury for the court to direct a verdict.” 

To the same effect, see New York, etc., Co. v. Callahan, 40 Ind. App. 223, 81 
N. E. 670; Hall v. Terre Haute, etc., Co., 38 Ind. App. 43, 76 N. E. 334. 

[8] It is not claimed by appellant that appellees failed to establish their case 
as made by their complaint, but that appellant by uncontradicted evidence has es- 
tablished an affirmative defense. Of course the burden was with appellant to 
establish such a defense. The Supreme Court, in Talge Mahogany Co. v. Burrows, 
191 Ind. 167, 130 N. E. 865, makes the following forceful answer to appellant’s 
contention : 

“But the evidence cannot be held insufficient to sustain a verdict for the plaintiff 
by reason of affirmative oral testimony of facts pleaded as a defense of which the 
appellant had the burden of proof. The jury may have found that such defense was 
not established because they did not believe appellant’s witnesses who gave that 
testimony.” 

The same principle is forcefully announced in National City Bank v. Kirk 
(Ind. App.) 134 N. E. 772, 776. 

It appears by the evidence that the gross amount of the first premium was 
$776.90. Of this sum the insured paid to Mr. Ferguson, the agent through whom the 
policy was issued, $155.38. This amount was 20 per cent. of the gross premium, the 
80 per cent. of the first premium representing the agent’s commission. It does not 
appear by the evidence as to whether the 80 per cent. was paid. It does appear, 
oe that the $155.38 was paid to the insurance company by the check of the 
insured. 

[9-11] Mrs. Grace Porter, who was the wife of the insured at the time of his 
death, testified that, a few weeks before his death, Mr. Ferguson, the agent to 
whom the policy was issued, came to the insured’s home—“came to our home, and 
he and Mr. Leonard were sitting on the porch, and I was sitting in the reception 
hall, and I heard them discussing a policy, talking in rather loud tones. I thought 
they were quarreling at first, and I heard Mr. Ferguson say, ‘I will take your note 
for 60 days’ and Mr. Leonard said, ‘All right’; and Mr. Leonard came in and asked 
me for a little notebook he kept upstairs in a washstand drawer, and I got it for 
him, and he sat down at the table in the hall pretty close to me and wrote the note— 
I knew it was a note because it was a notebook—and he took it out and gave it to 
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Mr. Ferguson, and I heard him saying something about having gotten a receipt 
from a Paducah bank.” There was no other evidence with reference to this trans- 
action, and no other evidence of the payment of the second annual premium. To 
say that the jury could, from such evidence, draw an inference that the second annual 
premium was paid by such a transaction would be to base such inference upon the 
merest conjecture. There is nothing that indicates to whom such a note, if such it 
was, was made payable, the amount of the same, when it was payable, at what 
place it was payable, or the consideration for the same. The witness having testified 
that Mr. Leonard and Mr. Ferguson were at first talking in a loud tone of voice 
and that she thought they were quarreling, might better justify an inference that the 
matter in controversy between them was Mr. Ferguson’s part of the first annual 
premium. We do not know; we cannot say; nor could the jury. It is true that 
through Mr. Ferguson the policy was originally written, but it is undisputed that 
he did not have any authority to collect the second annual premium; on the contrary 
it is expressly provided in the policy that “all renewal premiums are due in the 
city of New York, but at the pleasure of the society suitable persons may be autor- 
ized to receive said premiums at other places ‘on or before the due dates, but GAly 
on production of the society’s receipt therefor, signed hy the secretary, and counter- 
signed by the authorized person to whom the payment is made.” This provision 
being a part of the policy was in evidence. That it might have been waived may 
well be contended, but the burden rested upon appellees to show such waiver of an 
express provision of the policy, and there was no such evidence. Appellees having 
failed to connect this transaction between the insured and Mr. Ferguson with the 
payment of the second annual premium, and there being no other evidence that the 
second annual premium was paid by such transaction, or otherwise, appellant moved 
that such evidence be stricken out, which motion was by the court overruled, to 
which ruling appellant excepted. We hold that the motion should have been sus- 
tained. We can readily understand that such evidence might have been corroborative 
of more definite evidence, but standing alone it was certainly without probative 
force. The definition of evidence that should control under the circumstances here 
involved is thus stated in Elliott’s Evidence, § 6: 

“The term ‘legitimate’ is essential to the accuracy of the definition (of evidence), 
for ‘forced, violent, or unnatural inferences’ are not permitted by law, so that any 
matter or element of fact which can only be made to serve to prove or disprove some 
other fact by violent, forced or unnatural inference cannot, in contemplation of law, 
be considered as evidence.” 

It is the law that evidence that has no probative force should be rejected, and 
for this reason the evidence of witness Porter should have been withdrawn from 
the consideration of the jury. Ward v. Montgomery, 57 Ind. 276; Pittsburgh, etc., 
Co. v. Conway, 57 Ind. 52. 

Having reached this conclusion, we do not need to give any consideration as to 
the effect of the instructions pertaining to this evidence tendered by appellant and 
refused by the court. 

[12] Appellant complains that witnesses Smith and Thompson were not per- 
mitted to testify at the trial of said cause. It appears by the evidence that witness 
Smith was, at the time of testifying, an assistant to the auditor of appellant company, 
and that in the years of 1903 and 1904 he was cashier of such company, and as such 
located at Louisville, Ky. At the time he was serving as such cashier, witness 
Thompson was the assistant cashier in the same office, and had something to do with 
the book known as “tickler.” At the time he was testifying he was a life insurance 
salesman. Appellees, to sustain their contention that these witnesses were incom- 
petent, cite 523 Burns’ R. S. 1914, which reads as follows: 

“No person who shall have acted as an agent in the making or continuing of a 
contract with any person who may have died, shall be a competent witness, in any 
suit upon or involving such contract, as to matters occurring prior to the death of 
such decedent, on behalf of the principal to such contract, against the legal 
representatives or heirs of the decedent.” 

It does not appear by the evidence, however, that either of these witnesses had 
anything whatever to do with the making or continuing of the contract of insurance 
involved in this suit, and they were not therefore precluded by the statute quoted 
from testifying to conversations had with them or in their presence with the 
insured. There were no reasons given for the objections to the questions which 
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sought to elicit the conversations of the insured, and appellees in their brief have 
given no reason for such objections except the statute above quoted. We can think 
of no reason why such conversation should not have been heard. 5 

[13-16] Appellant contends that the court erred in refusing to permit appellant 
to read in evidence certain questions and answers, 38 in number, in depositions of 
witnesses who were employees of appellant in its home office in New York City. 
We do not deem it necessary separately to discuss alleged error in the exclusion of 
each of these questions and answers. As we interpret them, they were intended 
chiefly to identify certain entries in books of the home office, one of which was 
designated as the “policy tickler book,” another, as the “renewal receipt book,” and 
another the “secretary’s journal,” and to make such explanation as to abbreviations 
used, and otherwise, as to make them intelligible, atl preliminary to offering such 
entries in evidence. For this purpose, and so far as they served this purpose, the 
questions and answers were competent, but such questions and answers as undertook 
to tell the jury what the contents of the entries were, of course, incompetent, for 
the entries themselves were the best evidence of their contents. This leads us to 
a discussion of the question whether the entries were competent in evidence, for if 
not, questions preliminary to their introduction in evidence were properly excluded. 
These entries were res gestz of the transactions in the payment of the first annual 
premium, and in the alleged nonpayment of the second annual premium; that is, they 
were contemporaneous facts, circumstances, and declarations which grew out of 
the main transaction, and which served to explain it. There has been much con- 
fusion and contradiction of authorities as to whether such entries are self-serving, 
and as such incompetent. If admissible, as it seems to us, it must be on the same 
principle that entries of accounts are admissible. An able discussion of this question 
is found in a concurring opinion written by Roby, C. J., in Johnson v. Zimmerman, 
42 Ind. App. 165, 169, 84 N. E. 541. The writer there concludes that, while what is 
known as the shopbook rule of evidence, which permits account book entries and 
other regular entries made in the course of business to be introduced in evidence, 
has been a most unsettled one in this state, such entries are admissible as part of the 
res geste. He cites, to sustain his conclusion, Place v. Baugher, 159 Ind. 232, 64 
N. E. 852, and Fleming v. Yost, 137 Ind. 95, 36 N. E. 705. In the last case cited, the 
court, after quoting from Culver v. Marks, 122 Ind. 554, 23 N. E. 1086, 7 L. R. A. 
489, 17 Am. St. Rep. 377, to sustain the principle, says: 

“But there is another class of cases to which the suit at bar belongs, where 
entries in books, memoranda, letters and endorsements on contracts, to all of which 
the adverse party is a stranger, as well as oral declarations out of the presence of 
the adversary, are admissible.” 

The opinion then quotes from Greenleaf on Evidence, § 120, as follows: 

“Here, the value of the entry, as evidence, lies in this, that it was contemporane- 
ous with the principal fact done, forming a link in the chain of events and being 
a part of the res geste. It is not merely the declaration of the party, but it is a 
verbal contemporaneous act, belonging, not necessarily indeed, but ordinarily and 
naturally, to the principal thing. It is on this ground, that this latter class of entries 
is admitted; and therefore it can make no difference, as to their admissibility, 
whether the party who made them be living or dead, nor whether he was, or was 
not, interested in making them, his interest going only to affect the credibility or 
weight of the evidence when received.” 

The court, after discussing the principle of res geste, then, in speaking of the 
entries mentioned in the opinion and quoted above, says: 

“These matters are received not as hearsay, secondary or self-serving declarations, 
but as direct and primary evidence, forming part of the transaction in issue.” 

Other authorities are Marks v. Box, 54 Ind. App. 487, 500, 103 N. E. 27; In- 
dianapolis Outfitting Co. v. Cheyne Electric Co., 52 Ind. App. 153, 100 N. E. 468; 
State ex rel. v. Central States Bridge Co. 49 Ind. App. 544, 97 N. E. 803; J. P. 
Smith Shoe Co. v. Curme-Feltman Shoe Co., 71 Ind. App. 401, 440, 118 N. E. 360, 
369; 2 Ency. of Evidence, 672; 3 Jones Blue Book on Evidence, § 569. 

There is certainly much reason for invoking the rule where, as here, suit on 
a policy of insurance is not commenced until almost 10 years after the death of 
the insured, the trial not had until more than 17 years after the transactions sought 
to be proven, where witnesses are dead or scattered, and the recollection of those 
available necessarily dim and uncertain. We hold that the entries in the books of 
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appellant at the home office pertaining to the premiums for the policy in suit were 
competent in evidence, when properly identified and explained. Such entries being 
admissible in evidence, photographic copies thereof, when duly authenticated, were 
admissible. Burns’ R. S. 1914, § 489. 

For errors at the trial above pointed out, the judgment is reversed, with instruc- 
tion to the court to grant a new trial. 


GILLEY v. MISSOURI STATE LIFE INS. CO. (No. 656—4163.) 
(Commission of Appeals of Texas, Section A. June 27, 1925.) 
273 Southwestern Reporter 825. 

1. INSURANCE—PAID-UP AND EXTENDED INSURANCE PROVISIONS 
HELD INAPPLICABLE TO POLICY HAVING NO RESERVE VALUE. 
Where life insurance policy, after deducting from excess premiums 2% per 

cent. of amount of policy, had no reserve value at date of default, and in reality had 

no reserve value during its entire period, held, that Rev. St. art. 4741, subds. 6, 7, 

and 9, relating to extended or paid-up insurance where policy has a reserve value, 

was inapplicable. 

(For other cases, see Insurance, Dec. Dig., § 367[1].) 

2. INSURANCE—WHERE POLICY HAD NO VALUE AT TIME OF DE- 
FAULT, PROVISION RELATING TO PURCHASE OF OTHER INSUR- 
ANCE HELD INAPPLICABLE. 

Where policy in question at time of default had no value, beneficiary was not 
entitled to recover under Rev. St. art. 4741, subd. 9, providing that, in event of de- 
fault, value of policy shall be applied to purchase of other insurance. 

(For other cases, see Insurance, Dec. Dig., § 367[1].) 

3. INSURANCE—CORRESPONDENCE BETWEEN INSURER AND IN- 
SURED HELD NOT TO SHOW WAIVER OF FORFEITURE, OR 
ACKNOWLEDGMENT OF LIABILITY. 

Correspondence between insurer and insured, relating to reinstatement of policy, 
which had lapsed for nonpayment of premiums, held not to show a waiver of 
forfeiture or acknowledgment of liability on part of insurer. 

(For other cases, see Insurance, Dec. Dig., 367[1].) 

— Certified Questions from Court of Civil Appeals of Second Supreme Judicial 

istrict. 

Action by Maud H. Gilley against the Missouri State Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. Questions certified from Court of 
Civil Appeals. Questions answered. 

E. M. Overshiner, of Abilene, and Sayles & Sayles, of Eastland, for appellant. 

Wagstaff, Harwell & Wagstaff, of Abilene, for appellee. 

GeErRMAN, P. J. This case is before the court on certificate from the Court of Civil 
Appeals at Fort Worth. 

On May 11, 1912, the Hartford Life Insurance Company issued to George W. 
Gilley a life insurance policy in the sum of $5,000; said policy being what is termed 
a 20-year pay policy, and the annual premium being $65.80. At the date of issuance, 
Gilley was 35 years of age. By indorsement and in the face of the policy it was de- 
nominated as a “twenty-year term, nonparticipating” policy. Gilley paid the annual 
premiums on this policy up to and including the premium due May 11, 
1920, but did not pay the premium due May 11, 1921, and died September 24, 1821, 
without the policy being reinstated. This policy did not contain the provisions re- 
quired by sections 6, 7, 8, and 9 of article 4741 of the Revised Statutes of 1911. It 
contained an express forfeiture clause as follows: “If any premium is not paid when 
due the company’s liability hereunder shall cease.” The policy was assumed by the 
Missouri State Life Insurance Company, and its liability is exactly the same as the 
liability of the Hartford Life Insurance Company would have been if there had been 
no assumption. 

This suit wos brought by Mrs. Maud H. Gilley, who was named as beneficiary in 
the policy, to recover the sum of $5,000, with interest. Her contention is that this 
was such a policy as under the law should contain the provisions required by sections 
6, 7, 8, and 9, of article 4741, and that by operation of law these provisions were read 
into the policy, and liability of the company would be the same as if they were 
actually a part of the contract. 

By article 4741 it is provided that io policy of life insurance shall be issued or de- 
livered in this state unless it contains (as set out under section 7) : 
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“A provision which, in event of default in premium payments, after premiums shall 
have been paid for three full years, shall secure to the owner of the policy a stipulated 
form of insurance, the net value of which shall be at least equal to the reserve at the 
date of default on the policy, and on any dividend additions thereto, specifying the 
mortality table and rate of interest adopted for computing such reserves, less a sum 
not more than two and one-half per cent. of the amount insured by the policy of 
any existing dividend additions thereto, and less any existing indebtedness to the com- 
pany on the policy. Such provision shall stipulate that the policy may be surrendered 
to the company at its home office within one month from date of default for a specified 
cash value at least equal to the sum which would otherwise be available for the pur- 
chase of insurance, as aforesaid, and may stipulate that the company may defer pay- 
ment for not more than six months after the application therefor is made. This 
provision shall not be required in term insurances.” 

At the time of the issuance of this policy, the Hartford Life Insurance Company 
was using the American Experience Table of Mortality and the 3% per cent. interest 
method, and on this basis the policy on the 11th day of May, 1921, had a reserve value 
of $86.45, subject to such deductions as were allowable under the law. Assuming that 
there were no deductions which could be made from this reserve value, it would have 
purchased on May 11, 1921, $38.74 paid-up insurance on the assured, and this amount 
applied as premium on the policy would have extended it 1 year and 241 days from 
May 11, 1921. 

It is provided, by section 8 of article 4741, that the policy shall also include a table 
showing the loan values and the options available under the policy in case of default 
in payment of premiums. Section 9 requires: 

“A provision that if, in event of default in premium payments, the value of the 
policy shall be applied to the purchase of other insurances; and if such insurance 
shall be in force and the original policy shall not have been surrendered to the com- 
pany and cancelled, the policy may be reinstated within three years from such de- 
fault, upon evidence of insurability satisfactory to the company and payments of 
arrears of premiums with interest.” 

It is the contention of Mrs. Gilley, who will be referred to as plaintiff, that, by 
virtue of the requirements of section 7 of the law, the insurance company having failed 
to incorporate in the policy a table showing the options available to the insured, or to 
designate by the contract what particular benefit should accrue to the insured, in the 
event of default, the beneficiary was entitled to elect the option most beneficial, and 
therefore she chose to claim an extension of the policy; and, the insured haing died 
before the expiration of the period the policy was extended by reason of the reserve, 
she was entitled to recover the full amount of the insurance. She also contended that 
section 9, quoted above, requires that the reserve shall be applied to the purchase of 
extended. insurance. 

There was a further contention that the company had waived its right to claim a 
forfeiture, basing this claim upon certain acts which will be hereafter noticed. 

Section 6 of the article referred to has reference to the loan value of the policy, 
and, as no contention is made that the loan privilege has anything to do with the right 
of plaintiff to recover, that section need not be further considered. 

[1] The first question by the Court of Civil Appeals is intended tg ascertain 
whether or not section 7 of the article of the statute has application to a poficy such as 
was issued in this case, which (without deductions being considered) had a reserve 
at the date of default, and which provided for insurance during a fixed term of years 
at a designated rate. 

The defendant company asserts that, as the law itself provided that as to section 7 
“this provision shall not be required in term insurances,” it had no application to the 
policy issued to Gilley, which was, in contemplation of the law, and as understood by 
all actuaries, “term insurance.” Whether or not insurance for a fixed term of years 
at a fixed rate is technically “term insurance,” it is needless for us to say, as it is 
apparent, from a careful reading of section 7, that it has no application to the policy 
in question, and it is clear that it was intended that such a policy would fall in the 
class of “term insurances.” 

The provision of the law which requires that the policy shall secure to the owner 
a stipulated form of insurance, whether paid-up or extended insurance, designates that 
such insurance shall be of a net value equal to the reserve at the date of default, less 
a sum not more than 2% per cent. of the amount insured by the policy. The law 
clearly recognizes the rule adopted by insurance companies, in arriving at the value 
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of the reserve of policies, to first deduct from the excess in current premiums 214 
per cent. of the amount of the policy, in the nature of a carrying charge; and, if there 
be an amount left, it represents the real reserve, which may be used for the purpose 
of obtaining a loan, paid-up insurance, or extended insurance, as the insured may 
elect. In other words, regardless of the nature of the insurance, unless the rates are 
such, and the policy has run a sufficient length of time, that, at the date of defualt, 
the accumulated excess in premiums is sufficient that, after deducting therefrom an 
amount equal to 2% per cent. of the amount of the policy, there is a balance left, then 
the policy in reality has no reserve value. 

In this case all of the actuaries agree that in arriving at the sum of $86.45, which 
they designate as reserve, they made no allowance for the deduction of 2% per cent. 
of the amount of the policy, and that, if this 2%. per cent. be deducted, as the law 
contemplates, and as it must have actually been done by the company, the policy in fact 
had no reserve value at all. And it is further shown that, under the rates designated 
by the policy, at no time in the 20-year period would it have had an actual reserve, 
taking into consideration the deduction allowable under the law. We understand that 
it is the universal rule among insurance companies in cases of term policies (that is, 
policies for a designated term of years), where the rate is as it was in this instance, 
to regard such policies as in reality having no reserve. We are also advised that it 
has been the uniform practice of the department of insurance in such cases, and with 
reference to such policies not to require the provisions of sections 6, 7, and 8 to be 
inserted in the policies. While such policies may not be technically “term insurances,” 
yet they are regarded as in that class, because the law recognizes that they have in 
reality no reserve value, such as is necessary to secure to the insured paid-up or ex- 
tended insurance. Of course there is nothing to prevent the parties contracting for 
the usual options in a policy for a term of years, and, when this is done, the policy 
would be expected to contain the necessary provisions as indicated in the law. 

We answer the first question by saying that sections 6, 7, and 9 had no application 
to the policy of insurance involved in this suit. 

[2] Plaintiff insists that the clause in section 9, which reads that, “in event of 
default in premium payments, the value of the policy shall be applied to the purchase 
of other insurance,” should be treated as an independent provision of the law and as 
if it stood alone. A casual reading of the entire section reveals that this contention 
is unfounded. We have copied this section as it appears in the original act, being 
chapter 108 of the General Laws of 1909, and it will be observed that this is merely a 
subjunctive clause, preceded by an “if” and comma, and also followed by a comma. 
It shows one of the conditions which must obtain before the policy may be reinstated. 
The thought is exactly the same as if the language read as follows: The policy may 
be reinstated within three years after default, if the value of the policy has been 
applied to the purchase of other insurance, and if such insurance be in force and the 
policy has not been surrendered. As this policy had no value to be applied to the pur- 
chase of other insurance, and no controversy exists as to reinstatement, we answer 
the second question by saying that the beneficiary was not entitled to recover under 
section 9 of article 4741. 

{3] On June 21, 1921, the insurance company wrote George W. Gilley a letter, 
calling attention to the fact that his policy of insurance had lapsed because he had 
not paid the premium. He was requested by the company to take up the matter of 
reinstatement. Blank application was inclosed, with request that it be filled out and 
returned with remittance to cover the unpaid premium with interest. On July 6, 1921, 
the company wrote Gilley another letter, stating that the policy had lapsed because of 
failure to pay the premium due May 11, 1921, and again requested that the application 
blank be filled out and sent in with remittance, and agreeing that, if necessary, the 
company would wait on him for a part of the amount due. Gilley replied to this 
letter, saying, among other things, that he regretted that he had let his policy lapse. 
He also stated that if he could get the amount of insurance cut down to $2,5000 or 
$3,000 he might consider the matter of reinstatement; but he also stated that he pre- 
ferred insurance in some home company. On July 26, 1921, the company replied to 
this letter, stating that it would be satisfactory to reduce the insurance to $3,000. The 
letter also contained this statement: 

“It would simply be necessary that you complete the inclosed release and request 
form and return it to us along with the policy itself and a remittance of $11.90. This 
cost would represent the annual premium of $39.48, on the new policy 
of $3,000, due May 11, 1921, after allowing you a credit for the 
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cancellation of $2,000 of your present policy. Premiums under the new policy 
would be paid to May 11, 1922. However, before we could consider this change, it 
would be necessary that the present policy be reinstated.” 

Nothing further was done about reinstatement, and Gillay died September 24, 1921. 
We are unable to see anything in this correspondence which would amount to a 
waiver of forfeiture, or an acknowledgment of liability, and, as there was no reinstate- 
ment, we answer the third question by saying that under all the facts plaintiff was 
not entitled to recover any sum. 

Cureton, C. J. The opinion of the Commission of Appeals answering certified 

questions is adopted, and ordered certified to the Court of Civil Appeals. 

Pierson, J., not sitting. 


SOVEREIGN CAMP, W. O. W., v. HINES. (No. 207.) 
(Court of Civil Appeals of Texas. Waco. April 16, 1925. Rehearing Denied May 
28, 1925.) 
273 Southwestern Reporter 927. 
1. INSURANCE—BOUND BY REINSTATEMENT OF MEMBER BY LOCAL 

CAMP, THOUGH IN VIOLATION OF BY-LAWS. 

Although, under Rev. St. art. 4847, fraternal benefit society could withhold from 
local camp and officers powers to waive any of its by-laws, and by-laws prescribed 
conditions of reinstatement, nevertheless, local officers being agents of society in re- 
ceiving payment of arrearages and reinstating members, reinstatement after lapse, 
without compliance with requirements, held binding on company, which did not repu- 
diate reinstatement until notice of death. 

(For other cases, see Insurance, Dec. Dig. §763.) 

2. INSURANCE—KNOWLEDGE OF LOCAL CAMP OR OFFICER IMPUTED 

TO ASSOCIATION. 

Notice to or knowledge of local camp or its officer in transaction of beneficiary 
association’s business will be imputed to association, and latter will be bund by such 
knowledge. 

(For other cases, see Insurance, Dec. Dig. § 697.) 

3. INSURANCE—REQUIREMENT THAT REINSTATED MEMBER RE- 

MAIN IN GOOD HEALTH FOR 30 DAYS HELD WAIVED. 

Where local camp of fraternal beneficiary association and reinstating officer knew 
that member was ill and thereby waived requirement cf by-laws as to health, require- 
ment that he remain in good health for 30 days after reinstatement was also neces- 
sarily waived. 

(For other cases, see Insurance, Dec. Dig. §763.) 


4. INSURANCE—INTEREST CHARGED ON MONEY DUE BENEFICIARY 
OF DECEASED MEMBER FROM TIME OF PROOF OF LOSS, AND 
NOT DEATH. 

In view of Rev. St. art 4973, declaring interest to be compensation allowed for 
retention of money, beneficial asscciation, which had contested claim of beneficiary 
of member, fe/d required to pay interest only from time of proof of loss, and not 
from death of member. 

(For other cases, see Insurance, Dec. Dig. § 799.) 


Appeal from District Court, Madison County; Carl T. Harper, Judge. 

Suit by Mrs. R. Mattie Hines against the Sovéreign Camp, Woodmen of the World. 
Judgment for plaintiff, and defendant appeals. Reformed and affirmed. 

De E. Bradshaw, of Omaha, Neb., and Wolters, Storey, Blanchard & Wolters, of 
Houston, for appellant. 

A. H. Menefee, of Madisonville, for appellee. 

GALLAGHER, C. J. This suit was instituted by appellee, Mrs. R. Mattie Hines, 
against appellant, Sovereign Camp, Woodmen of the World, to recover the sum of 
$1,100 on a benefit certificate issued by appellant to her deceased husband, John Wil- 
lis Hines. The parties will be designated as in the trial court. It was agreed on the 
trial of the case that, in event plaintiff was entitled to recover, $880 was the sum prop- 
erly recoverable. 

Defendant is a fraternal beneficiary association, duly incorporated. On March 3, 
1911, it issued to said John Willis Hines a beneficiary certificate on his life, in which 
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certificate plaintiff was named as beneficiary. Hines, hereinafter called insured, was 
a member of the local camp of said order located at Midway, Tex. R. F. Wakefield 
was clerk of said local camp. Other material facts will appear in the findings of 
fact filed by the trial court and in recitals herein based on the statement of facts in- 
cluded in the record on this appeal. The case was tried by the court without a jury. 
Judgment was rendered in favor of the plaintiff against the defendant for the sum 
of $880 with interest and costs of suit. The court, on request of plaintiff, filed his 
findings of fact and conclusions of law. Said findings of fact are as follows: 

“The court finds that John Willis Hines was a member of the defendant company 
for a period of 9 years prior to his death, and that all dues and assessments required 
of him to be paid by said company had been paid at the time of his death, March 11, 
1920; that Hines held policy for $1,000 and $100 monument fee from defendant com- 
pany; that the Sovereign Camp, W. O. W., is a corporation and fraternal beneficiary 
insurance association which conducts its business through the organization and opera- 
tion of local lodges and camps throughout the United States; that it is the local lodge 
through which it operates, that it is the local lodge to which its members belong and 
to which its members pay their dues and assessments; and that its members depend 
upon the local camps and its officers and upon them alone for the conduct and man- 
agement of defendant’s business, in so far as their individual status in defendant com- 
pany is concerned. I find that, under the certificate of insurance, the constitution, and 
by-laws of the defendant company, dues were required to be paid monthly during each 
month, and, upon failure to do so, the member’s certificate of insurance was forfeited 
or suspended; that the deceased, J. W. Hines, failed to pay his monthly dues for the 
months of January and February, 1920, prior to his death in March, 1920; that he paid 
up his dues for the months of January, February, and March, 1920,.on the 8th day of 
March, 1920; that the clerk of the local camp at Midway, R. F, Wakefield, accepted 
the dues for said 3 months, issued his official receipt therefor, and marked the receipt 
‘reinstated,’ and also entered the name of the deceased on his books as reinstated at 
the time, and that it was the intention of the local clerk to reinstate the insured, and 
reported him as reinstated in his regular monthly report to the Sovereign Camp at 
Omaha, Neb., for the month of March, 1920; that the defendant company accepted his 
dues, and retained the same until notice of the death of deceased reached the home 
office some 2 or 3 weeks later. The court further finds that the clerk’s report for 
January, 1920, reported the deceased as suspended, and that his report for February, 
1920, made no reference to deceased; that deceased was sick at the time he tendered 
his dues on March 8th, which was known to the local clerk at the time and also known 
to the local camp physician, Dr. L. Corley. 

“The court finds that the constitution and by-laws of defendant company provide 
that, in the event a member is suspended for the non-payment of dues for as long a 
period as 10 days and less than 3 months, he can become reinstated by making written 
application to the local camp stating that he is in good health, which certificate must 
be witnessed, and that the suspended member, in addition, must pay up all arrearages 
and remain in good health for 30 days after making application for reinstatement; 
that no report of a member’s reinstatement is made by the clerk of the local camp to 
the Sovereign Camp, where such member has been suspended for a less period than 3 
months, except to report such member as reinstated, and that neither the constitution 
and laws nor the certificate of insurance require any notice of the manner and method 
of reinstating a member to be made to the home office where such member has been 
suspended for less than 3 months as in the present case; that a custom and practice 
of many years’ duration had grown up in defendant’s local camp of reinstating mem- 
bers who had become delinquent for a less period than 3 months by accepting dues 
for all arrearages, and that the certificate of gocd health was not required; that this 
custom was well known among the membership of the lodge, was known to the insured 
at the time of his reinstatement, and relied upon by him at the time in seeking rein- 
statement; that for many years prior to the insured’s death the matter of reinstate- 
ment was left largely to the management and discretion of the local camp, its officers, 
and agents, where such member was delinquent with his dues for a less period than 3 
months; that such practice had been acquiesced in by the defendant company; that the 
defendant company accepted and retained the dues of the deceased, with full knowl- 
edge of the fact that he had before been suspended, which fact afforded defendant 
company an opportunity to investigate and inquire into the manner of his reinstate- 
ment and whether he had complied with the rules of the company. The court finds 
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that R. F. Wakefield was the trusted and bonded officer and agent of defendant com- 
pany, authorized by its own written laws and sanctioned by long custom with the duty 
of collecting dues from its members, keeping the local camp books, and was, in fact, 
the agent and representative of defendant company in the management of the affairs 
ordinarily intrusted to its local camps and its officers. The court finds that insured 
did not present a certificate of good health for reinstatement, and did not remain in 
good health for 30 days after his reinstatement, as required under the constitution 
and laws of defendant company.” 

None of said several findings of fact are assailed as without support in the evi- 
dence by any assignment of error. We have, however, examined the statement of 
facts in connection therewith, and find that the material findings upon which this opin- 
ion is based are not without support in the evidence. 

Defendant contends that the court erred in rendering judgment against it and in 
favor of the plaintiff. This contention is presented in various forms by’ eight of 
defendant’s nine assignments of error. It is based on the fact that there was not a 
literal compliance with the provisions of its by-laws with reference to the reinstate- 
ment of the insured. Said by-laws, so far as pertinent to said contention, are as 
follows: 

“Sec. 65. No suspended member shall be reinstated whose health is at the time im- 
paired or becomes impaired within 30 days after any attempted reinstatement. * * * 

“Sec. 66, (a) * * * 

“(b) After the expiration of 10 days and within 3 months from date of suspen- 
sion of a suspended member, to reinstate he must pay to the clerk of his camp all 
arrearages and dues and deliver to him a written statement and warranty, signed by 
himself and witnessed that he is in good health at the time and continue in good 
health for 30 days thereafter * * * as a condition precedent to reinstatement, and 
waiving all rights hereto if such written statement and warranty be untrue. 

“(c) Any attempted reinstatement shall not be effective for that purpose unless 
the member be in fact in good health at the time and continue in good health for 30 
days thereafter, and if any of the representations or statements made by said applj- 
cant are untrue, then said payments shall not cause his reinstatement nor operate as a 
waiver of the above conditions.” 

Sec. 82. (a) No officer, employee or agent of the Sovereign Camp, or of any 
camp, has the power, right or authority to waive any of the conditions upon which 
beneficiary certificates are issued, or to change, vary or waive any of the provisions 
of this constitution or these laws, nor shall any custom on the part of any Camp or 
any number of camps—with or without the knowledge of any Sovereign officer—have 
the effect of so changing, modifying, waiving or foregoing such laws or requirements. 
* * * (Italics defendant’s.) 

[1] The findings of fact and the undisputed evidence in the case show that the in- 
sured did not, at the time of such payment, deliver to the said clerk of his local camp 
a written statement and warranty, duly signed, that he was at that time in good health. 
They also show that the insured was not in good health at the time he paid his arrear- 
ages to said clerk and at the time said clerk attempted to reinstate him in the order, 
and that he did not remain in good health for 30 days thereafter. They further show 
that he died on the third day after such attempted reinstatement. It was not, however, 
shown that there was any fraud or concealment on the part of the insured by which 
the clerk of the local camp was induced to accept said payment and to attempt to 
reinstate him. The clerk, in fact, knew that the insured was sick at that time. Neither 
is it shown that there was any collusion between said clerk and the insured. The clerk 
seems to have acted in good faith, relying on the fact that the Sovereign Camp had 
acquiesced in the custom theretofore in vogue with’ reference to reinstating members 
of said local camp without requiring evidence of good health at the time. 

Defendant undoubtedly had the right to prescribe the terms and conditions on 
which suspended members of the order might be reinstated and on which beneficiary 
certificates held by such members should be revived and rendered enforceable. The 
defendant was authorized by the express terms of article 4847 of our revised statutes 
to withhold from the local camp and the officers thereof any right, power, or authority 
to waive any of the provisions of its by-laws as quoted above. There is no proof that 
the insured had actual knowledge of the contents of such by-laws, but we may assume 
for the purpose of this case that he was charged with knowledge of the contents of 
the same. The fact remains, however, that the matter of receiving payment of arear- 
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ages and dues for suspended members and reinstating such members was confided to 
the local camp. No provision was made for such action by defendant. It is true the 
by-laws prescribed just how and under what conditions this duty should be performed 
and declared that nothing except a literal compliance with such requirements should 
effect a reinstatement, but in cases such as this, where reinstatement is sought by the 
member and attempted by the proper officer of the local camp, a report of the fact 
of reinstatement, together with the necessary remittance, was all that was required 
and all that appears to have been contemplated by the defendant. No report of the 
details of the transaction was provided for and no review of the same by the defend- 
ont for the purpose of approving or disapproving such action was provided for or 
contemplated. In the matter of requiring a member seeking reinstatement to comply 
with the provisions of the by-laws above quoted and accepting or rejecting the arrear- 
ages and dues tendered, the local camp, or its clerk acting for it, was the agent of the 
defendant. The law applicable to such transactions was discussed in an opinion by 
the Commission of Appeals of this state in the case of Calhoun v. Maccabees, 241 
S. W. 101, 102, 103. The defendant in that case was also a fraternal beneficiary asso- 
ciaticn and its organization embraced a Supreme Tent and local tents, similar to the 
Sovereign Camp, defendant in this case, and the local camp of which the insured was 
a member. We quote from the opinion in that case as follows: 

“Tt cannot be questioned, however, that the Supreme Tent itself, or its officers act- 
ing within the scope of their official duties, had the power to bind the Supreme Tent 
in this regard. The general rules applicable to waiver and estoppel apply to their 
acts in the same manner and with the same effect that they apply to the acts of other 
corporations or individuals and their duly authorized agents. This principle is now 
firmly established. Joyce on Insurance (2d Ed.) vol. 1, § 344e; 29 Cyc. pp. 66, 67. 

It is also well established that the general principles of the law of agency apply 
to these associations in like manner as to other associations and individuals. Where, 
therefore, the association has delegated to ‘a local body, or officer, some duty to be 
performed for the association, the latter is bound by the acts of the agent within the 
scope of the delegated duties, upon the principle that the acts of the agent within the 
line of his delegated duties are, as a matter of law, the acts cf the principal. The 
principal is also charged, as a matter of law, with knowledge of the acts of the agent 
within his official duties; and knowledge or notice acquired by the agent in the per- 
formance of those duties is, as a matter of law, imputed to the principal. 29 Cyc. 
p. 42.” 

[2] The law declared in the above quotation is applicable to the facts of this case. 
The Sovtreign Camp, defendant herein, in the matter of requiring compliance with the 
provisions of its by-laws on the part of the insured, reinstating him in the order, and 
reviving his beneficiary certificate, was acting through its local agent, the clerk of its 
local camp. Such local agent was, in such matters, engaged in the discharge of his 
principal’s business. It is true the principal, under the law of agency, has the right to 
limit the power and authority of his agent and parties, dealing with such agent, know- 
ing such limitations, are bound thereby. We may concede that this principle is appli- 
cable in the relations between the Sovereign Camp and local camps, or the clerks 
thereof, in the matter of reinstating members. Nevertheless notice to or knowledge of 
the local camp, or its officer, received or acquired in the transaction of matters con- 
fided thereto by the defendant, is imputed to the defendant. It was bound by such 
imputed knowledge, notwithstanding it may nct have had or did not have actual 
knowledge of the situation. This rule of law is applied where the agent is the sole 
representative of the principal in the transaction, as was the clerk of the local camp 
in this case, even though his action in the premises is improner or in violation of his 
instructions. Goldstein v. Union Nat. Bank, 109 Tex. 555, 572, 213 S. W. 584; Cal- 
houn v. Maccabees, supra. When the report of the reinstatement of the insured and 
the remittance covering his arrearages and current dues were received by the Sovereign 
Camp, knowledge of the fact that the provisions of its by-laws had not been com- 
plied with and that the insured was sick at the time of reinstatement was imputed to it. 
Notwithstanding such imputed knowledge, it kept the remittance until it was notified 
of the death of the insured, a space of 2 months from the time of the receipt of 
the money by the clerk of the local camp, and some 3 weeks after the same was 
actually received by it at its home office. Defendant could not, with actual knowl- 
edge, have speculated upon the outcome of the sickness of the insured, and have 
accepted him as the reinstated member if he recovered and lived, and have rejected 
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him only in event he died. Some light on the situation is gained from the fact that 
another suspended member paid his arrearages and dues during the same month as the 
insured. No certificate of good health was required, and, so far as disclosed, no inves- 
tigation was made as to the condition of his health by the clerk of the local camp 
at the time. His reinstatement was reported and his arrearages and dues remitted 
at the same time as the insured’s. No investigation was shown to have been made 
by the defendant concerning the regularity of his reinstatement or the condition of 
his health at that time. His reinstatement was never questioned nor his remittance 
returned. The acceptance by the defendant of the report of the reinstatement of the 
insured, together with the remittance of arrearages and current charges, with im- 
puted knowledge of his condition at the time, and the retention of such remittance, 
without inquiry and with tacit approval, was evidence tending to show a waiver of 
forfeiture. We quote on this point from Calhoun v. Maccabees, supra, as follows: 


“Upon the subject of what acts or conduct, other than an express agreement or 
declaration to that effect, may constitute waiver of a forfeiture already accrued, there 
is a large volume of adjudicated cases, which, as might be reasonably expected, fur- 
nish in some instances conflicting lines of decision. But, aside from specific questions, 
upon which the courts may not be in entire accord, is quite generally recognized 
that where the association or corporation has actual knowledge of the existence of 
facts which constitute a forfeiture of the certificate or policy, or where it is legally 
charged with such knowledge, any unequivocal act done after the forfeiture has be- 
come absolute which recognizes the continued existence of the certificate or policy, or 
which is wholly inconsistent with a forfeiture, will constitute a waiver thereof. In- 
surance Ass’n v. Ellis, 105 Tex. 526, 147 S. W. 1152, 152 S. W. 625; Underwood v. 
Insurance Co., 108 Tex. 381, 194 S. W. 585; Roberts v. Insurance Co. (Tex. Com. 
App.), 221 S. W. 268; 29 Cyc. p. 193, and note 83; Supreme Lodge v. Wollenvess, 
119 F. 671, 56 C. C. A. 287. See, also, Ann. Cas. 1914C, note, p. 437 et seq. * * * 


“There could hardly be an act which would be more inconsistent with a forfeiture 
than the acceptance of assessments. The very right to demand and receive them is 
dependent upen the continued existence of the policy. To entitle the association 
to them the forfeiture would have to be waived, set aside, or disregarded. The asso- 
ciation could not collect assessments to which it would not be entitled if the certi- 
ficate be forfeited, and at the same time deny its full obligation under the certificate. 
Insurance Co. v. Hanna, 81 Tex. 487, 17 S. W. 35; Supreme Ruling v. Hoskins (Tex. 
Civ. App.), 171 S. W. 812: Sov. Camp v. Putman and Sov. Camp v. Miller, above 
{hereinafter cited]; 19 Ruling Case Law, p. 1276 et seq.; 2 First Decennial Digest, 


Insurance, § 755(3); Insurance Co. v. Raddin, 120 U. S. 196, 7 Sup. Ct. 500, 30 
L. Ed. 644.” 


[3] In support of the judgment rendered, we are required to assume that the trial 
court found that the defendant had waived a forfeiture of the beneficiary certificate 
sued on in this case and of any injury into the reinstatement of the insured. Nor can 
defendant predicate any defense on the ground that the insured died within 3 days 
after such payment and reinstatement. The requirement of the by-laws that the rein- 
stated member shall remain in good health fcr 30 days after his reinstatement is 
impossible when such member is not in good health when reinstated. A waiver of 
his condition of health at the time of reinstaterrent is necessarily a; waiver of the 
requirement that he remain in good health for 30 days thereafter. The reinstated 
member cannot “remain” for 30 days in a condition which does not exist at the time 
of reinstatement. The insured had been a member of the order for 9 years. It does 
not appear that he was ever before in default in his payments during all that time. 
His suspension was so recent that under the terms of by-laws 66, subdivision B. he was 
accorded special facilities and privileges in the matter of reinstatement. The Sov- 
ereign Camp had, so far as shown, continually acquiesced in the action of this local 
camp or its clerk in reinstating such members without inquiry as to the condition of 
their health at the time. Defendant’s contentions that the court erred in rendering 
judgment for the plaintiff and in not rendering judgment for it are overruled. Cal- 
houn v. Maccabees, supra, and authorities there cited. Supreme Lodge of K. of P. v. 
Withers, 177 U. S. 260, 20 S. Ct. 611, 44 L. Ed. 762; Sovereign Camp, W. O. W., v. 
Miller (Tex. Civ. App.), 220 S. W. 635, 637, 638 (writ refused) ; Sovereign Camp, 
W. O. W., v. Putnam (Tex. Civ. App.), 206 S. W. 970, 972, 973-975 (writ refused) ; 
International Brotherhood v. Duncan (Tex. Civ. App.), 194 S. W. 956; Knights of 
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Pythias v. Bridges, 15 Tex. Civ. App. 196, 39 S. W. 333, 335; Sovereign Camp, 
W. O. W., v. Carrington, 41 Tex. Civ. App. 29, 90 S. W. 921. 

[4] Defendant’s remaining assignment of error complains of the action of the trial 
court in awarding interest on the sum recovered from March 15, 1920. The by-laws 
provide for the furnishing of proofs of death to the Sovereign Camp. Interest as 
here involved, is declared by article 4973 of the Revised Statutes to be the compen- 
sation allowed by law for the retention of money. We do not think defendant should 
be held to have “retained” the amount due on the beneficiary certificate sued on prior 
to the time it was duly advised of the death of the insured in the manner provided 
by its by-laws, or until, being advised of such death in some other manner, it denied 
liability therefor. Proofs of death in this case were received at the home office of 
defendant on April 30, 1920. Plaintiff offers to remit any interest held to be excessive. 
We therefore reform the judgment rendered by the trial court, so as to make it bear 
interest on the recovery of $880 therein awarded from the 30th day of April, 1920. 
As so reformed, the judgment of the trial court is affirmed. 

Barcus, J., took no part in the decision of this case. 


HUNSUCKER v. MODERN BROTHERHOOD OF AMERICA ert At. 
(No. 1260.) 
(Court of Civil Appeals of Texas. Beaumont. June 4, 1925.) 
273 Southwestern Reporter, 1020. 

1. INSURANCE—BENEFICIARY UNDER PRIOR ‘CERTIFICATE COULD 
NOT COMPLAIN OF IRREGULARITY IN ISSUANCE OF NEW CER- 
TIFICATE, WHERE INSURANCE ASSOCIATION DID NOT QUES- 
TION ITS VALIDITY. 

Where insurance association never questioned, validity of second certificate of 
insurance, issued to replace prior one, naming different beneficiary, nor raised any 
contention that insured had not complied with its by-laws in having change made, 
beneficiary under prior certificate cannot question regularity of change or cancella- 
tion of such prior certificate. 

(For other cases, see Insurance, Dec. Dig. § 784[6].) 


2. INSURANCE—BENEFICIARY UNDER FRATERNAL BENEFIT INSUR- 
ANCE CERTIFICATE HAS NO VESTED INTEREST, BUT MERE EX- 
PECTANCY. 

Under Rev. St. art. 4832, a beneficiary named in a fraternal benefit certifi- 
cate has no vested interest in contract of insurance which will prevent insured 
from changing beneficiary, but has only an expectancy, which may be defeated 
by change of beneficiary when requested by insured. 

(For other cases, see Insurance, Dec. Dig. § 783). 


Appeal from District Court, Ellis County; W. L. Harding, Judge. 

Action by the Modern Brotherhood of America, in which James A Hun- 
sucker and another were interpleaded. From a judgment rendered in favor 
of Charles A. Hunsucker, James Hunsucker appeals. Affirmed. 

Mark Smith, of Waxahachie, for appellant. 

Clyde F. Winn, of Waxahachie, and Escar Floyd, of Dallas, and Sam 
Sparrow, of Kansas City, Mo., for appellee. 

Hicutower, C. J. This suit was filed by the Modern Brotherhood of America, 
a fraternal beneficiary society, in which the plaintiff alleged that on March 23, 1918, it 
issued to one Lizzie Mae Hunsucker a beneficial certificate, by the terms of which it 
insured the life of Lizzie Mae Hunsucker for $1,000, to be payable upon her death 
to her father, James A. Hunsucker, and to her brother, Charles A. Hunsucker. It 
was alleged further that the insured retained the certificate until about July 30, 
1920, at which time the certificate was, by the subordinate lodge to which insured 
belonged, forwarded to the office of plaintiff's supreme secretary at Mason City, 
Towa, with the statement from the insured that she surrendered such certificate, 
and with the demarid that. a new certificate be issued to her in lieu thereof for 
$1,000, designating Charles A. Hunsucker, her brother, as sole beneficiary. It was fur- 
ther alleged that, in compliance with such demand by the insured, the plaintiff, on 
August 5, 1920, cancelled the old benefit certificate, and issued to Lizzie Mae 
Hunsucker, in lieu therof, another certificate bearing the same number, and for 
a like amount, payable, in the event of her death, to Charles A. Hunsucker; that 





Life] Hunsucker v. Modern Brotherhood of America 959 


insured accepted the new certificate and retained it until her death, which occurred 
about July 27, 1923. Plaintiff further alleged that Charles A. Hunsucker made 
proper proof of death and demanded payment to him of $1,000, the full amount 
of the certificate. It was further alleged that James A. Hunsucker also made proof 
of death, and had demanded of plaintiff that it pay $500 of the certificate to him; 
that both Charles A. and James A. Hunsucker had employed counsel to bring suit 
against the plaintiff for the sums claimed by them respectively; that plaintiff made 
no claim to the $1,000, or any part of it, but that it was unable to determine whether 
the certificate should be paid to Charles A. Hunsucker or whether half of it should be 
paid to James A. Hunsucker; that it should not be compelled to determine the 
matter for itself, for to do so might involve plaintiff in litigation between the re- 
spective claimants. Plaintiff further alleged “that it is now and has at all times 
been since the death of Lizzie Mae Hunsucker willing to pay the amount of said 
certificate to such person or persons as is or are lawfully entitled to receive the same, 
and to whom it can pay same in safety, and it hereby offers to bring and to pay 
the same into this court if the court will permit it so to do, or so direct.” It 
was further prayed that James A. and Charles A. Hunsucker, defendants, be re- 
quired to interplead in the suit, and that it be determined by the court to whom 
the $1,000 evidenced by the certificate should be paid. 

Both James A. and Charles A. Hunsucker answered, James A. claiming that 
he was entitled to $500 of the amount evidenced by the certificate, alleging in that 
connection that the first certificate in which he was named as a beneficiary was 
still in full force and effect, that the attempted cancelation of it was without law- 
ful authority, and was in violation of the rules and by-laws of the association. Charles 
A. Hunsucker claimed, substantially, in his answer, that the first certificate was 
legally cancelled at the request and upon the demand of the insured, Lizzie Mae 
Hunsucker, and that the second certificate was in full force and effect, and that he 
was entitled to collect from the association the full amount thereof. 

The case was tried without a jury, and judgment rendered in favor of Charles 
A. Hunsucker for the full amount of the second certificate, awarding nothing to 
James A. Hunsucker, and he alone has prosecuted this appeal, contending that the 
judgment is without support in the pleadings, as well as in the evidence. It is 
specifically contended in this connection by appellent that the evidence showed 
that the original or first certificate had never been changed, according to the law, 
by-laws, rules, and regulations of the association, and that therefore he was en- 
titled to question the attempted change in the certificate displacing him as one of 
the beneficiaries. 

It will not be necessary to state in detail the trial court’s findings of fact and 
conclusions of law, which were filed at appellant’s request. It will suffice to say 
that the trial court found, among other things, that the second certificate, which 
displaced James A. Hunsucker as one of the beneficiaries, and provided for pay- 
ment upon insured’s death to Charles A. Hunsucker as the sole beneficiary, was 
made at the request and demand of Lizzie Mae Hunsucker, the insured. It is 
true the court found, and the evidence showed, that the correspondence between 
the insured and the association was conducted by Mrs. Bessie Hunsucker, the 
wife of Charles A. Hunsucker, but this, as the evidence shows, was done at the 
request of Lizzie Mae Hunsucker, and Mrs. Bessie Hunsucker was authorized by 
her to sign her name requesting the association to cancel the original certificate 
and issue the second, of August 5, 1920, and to name Charles A. Hunsucker as 
the sole beneficiary therein. Now, it is contended by appellant, in substance, that 
the fact that this application or demand for change beween the original and the 
second certificate was not signed by Lizzie Mae Hunsucker herself, and in the 
presence of the secretary of the subordinate lodge, nor attested by the jurat of 
some person authorized to administer oaths, as provided in the by-laws of the 
association, that such attempted cancellation by the association of the original 
certificate was invalid and had no effect to change the first certificate, in which 
appellant was named as one of the beneficiaries, and that therefore the first 
certificate and not the second was the only valid existing certificate at the time of 
the insured’s death. 

{1, 2] We overrule this contention, and hold, upon what seem to be an 
unbroken line of authorities in this state, that since it is manifest from the plead- 
ings and the evidence in this record that the association itself has never questioned 
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the validity of the second certificate, nor raised any contention that its by-laws 
were not complied with by the insured in havjng the change made, it does not 
lie in the mouth of appellant, James A. Hunsucker, to question the regularity 
of the change or cancellation of the first certificate. It seems to be the settled 
law of this state that a beneficiary named in a fraternal benefit certificate, such as) the 
one here under consideration, has no vested interest in the contract of insurance 
which will prevent the insured from changing any of the terms of the contract, 
but has only an expectancy, which may be defeated by a change of beneficiary when 
requested by the insured. Revised Statutes, art. 4832; Splawn v. Chew, 60 Tex. 
532; Bills v. Bills (Tex. Civ. App.) 207 S. W. 614; Jones v. Holmes (Tex. Civ. 
App.) 195 S. W. 306; Coleman v. Grand Lodge (Tex. Civ. App.) 104 S. W. 909; 
Byrne v. Casey, 70 Tex. 247 S. S. W. 38. 

No useful purpose would be served by undertaking to discuss the authorities 
which appellant in this case asserts sustain his contention. They are all clearly 
distinguishable from the facts in the case at bar. Without mentioning the court’s 
findings of fact in detail, we approve each of such findings, and have concluded 
that the trial court correctly applied the law. The judgment is thoroughly sup- 
ported by the pleadings as well as the evidence, and appellant’s contention to the 
contrary must be overruled. 

The judgment of the trial court is affirmed. 


NICHOLS v. SUPREME TRIBE OF BEN HUR. (No. 3780.) 
(Springfield Court of Appeals. Missouri. Aug. 13, 1925.) 
274 Southwestern Reporter 868. 

1. INSURANCE—STATEMENTS AGAINST INTEREST IN PROOF OF 
DEATH ADMISSIBLE, BUT NOT CONCLUSIVE, AND, WHEN ExX- 
PLANATIONS ARE GIVEN, QUESTION IS FOR JURY. 

In an action on an insurance policy, statements in the proofs of death, made by 
adult beneficiary, are admissible against him as a statement against interest, but they 
are not conclusive, and, when explanations are given, the question of what actually 
caused the death is for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


3. INSURANCE—ABORTION BY INSURED ON HERSELF, CAUSING HER 

DEATH, HELD NOT VIOLATION OF LAW WITHIN LIFE POLICY. 

In an action on an insurance policy, containing a provision that policy was void 
should death result from act in violation of law by insured, held that, where death 
resulted from abortion performed upon herself by insured before foetus became a 

uick child, such was not a defense to the policy since, under Rev. St. 1919, § 3239, 
tien the law on abortion, insured had not violated the law. 

(For other cases, see Insurance, Dec. Dig. § 443.) 

Appeal from Circuit Court, Scott County; Frank Kelley, Judge. 

Action by Myril Nichols, as guardian of Clyde Dick and others, minors, against 
the Supreme Tribe of Ben Hur. From a judgment for plaintiff, the defendant appeals. 
Affirmed. 

Hal. H. McHaney and Hug B. Pankey, both of Kennett, for appellant. 

Ray B. Lucas, of Benton, for respondent. 

Cox, P. J. Action upon a life insurance policy for $1,000 issued by defendant on 
the life of Virgie I. Dick. Trial by jury resulting in a verdict, and judgment for 
plaintiff. Defendant appealed. 

The defendant is a fraternal beneficiary association. The beneficiaries in the pol- 
icy aré Clyde Dick, Mildred V. Dick, and Noble G. Dick, children of the assured, who 
prosecute this suit by their guardian, Myrel Nichols. At the trial, the defendant ad- 
mitted the issuance and delivery of the policy and payment of all premiums, and the 
death of the assured; that the plaintiffs were the beneficiaries named in the policy; 
that they were minors and that Myrel Nichols was the duly appointed guardian; and 
that proofs of death had been furnished the defendant. The defendant then asked 
and was given the right to open and close on the ground that the burden was on it 
to prove its defense. 

The defense was based on the alleged fact that the death of the insured was 
caused by a criminal abortion, which she had brought about by her own act. The 
policy provided that the laws, rules, and regulations of the association in force at the 
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maturity of the contract should constitute a part of the policy. The laws of the 
association had the following provision: 

“No benefit shall be paid on account of the death of a member which death oc- 
curred on account of, or in consequence of, or as a result of, the violation by any such 
member of an ordinance of any city or town, or any law, either civil or criminal, of 
any state, territory, province, or country in which such member may be, which vio- 
lation of ordinance or law is the proximate cause of such death or disability, or if 
the death or disability follows such violation of any such ordinance or law and would 
not have occurred except for such violation of such ordinance or law, or if killed 
by any of the beneficiaries.” 

The defense in this case is predicated upon that provision of the contract of 
insurance. The violation of law charged and which, it is alleged, caused or contrib- 
uted to the death of the insured, was, as stated, criminal abortion performed by her 
upon herself. The evidence of the cause of death of the insured is found inthe 
deposition of the attending physician. He testified that he first visited the deceased 
on August 2, 1923; that he saw her seven different times and that she died on August 
9th; that between August 2 and 9, he treated her for abortion of which she de- 
veloped peritonitis, but this condition began to subside about the 6th or 7th of the 
month and she was still improving on the 7th. He made no visit on the 8th, but 
was called on the 9th and she then had a congestive chill of which she died an hour 
or so later. It was shown by another witness that she also had a hard chill on the 8th. 
The doctor further testified that the direct cause of her death was pernicious malaria; 
that when he first attended her on August 2d, she had severe pains and flooding and 
also had hemorrhages. While he was treating her on the 3d, she passed a premature 
foetus ; that she had been pregnant about three months; that she told him she intended 
to commit abortion and had attempted it by injecting May apple and carbolic acid. 
He also testified that the abortion caused peritonitis which set up almost immediately. 
When asked if she had malaria previous to the abortion he said, “Not to my knowl- 
edge. It was perhaps there, but I had not been treating her for it”; that the abortion 
left the system in a weakened condition; that the weakened condition of the body is 
not necessarily a predisposing feature in causing malaria, but the weakened condi- 
tion of the body would render death from malaria more likely; that pernicious ma- 
laria was the direct cause of the death, while the abortion and peritonitis were the 
indirect cause of death through having the body so weakened that she could not with- 
stand the attack of pernicious malaria. Asked if the deceased would have recovered 
had not the congestive chill and malaria followed he said: 

“Evidently she was going to recover according to all signs and symptoms, she was 
going to recover.” 

This was followed by a question as to whether she would have died from malaria 
if the body had not been weakened by the effects of the abortion to which he replied: 

“That is my candid opinion, that she would not have died had she not been in a 
weakened condition from the abortion. At least she possibly would not have died as 
they usually withstand the first or second congestive chill when in a healthy condition.” 

She was shown by other witnesses to have been in good health prior to the 
abortion. The proofs of death in this case were furnished by the guardian and 
included an affidavid made by the attending physician in which, in answer to questions, 
he had stated that the immediate cause of death was peritonitis; that this was com- 
plicated with abortion and that the remote cause of death was abortion. This affidavit, 
furnished in the proofs of death, was offered by defendant as a statement by plaintiff 
against interest. On objection of plaintiff, this affidavit was excluded and its exclu- 
sion is assigned as error. 

[1] Statements in the proofs of death, made or procured by an adult beneficiary 
in the policy, are admissible against the beneficiary as a statement against interest 
on the same principle that any statement against interest made out of court by a party 
to a suit is admissible against him. Castens v. Knights & Ladies of Honor, 190 Mo. 
App. 57, 175 S. W. 264; Stephens v. Metropolitan Life Ins. Co., 190 Mo. App. 673, 
176 S. W. 253; Hicks v. Metropolitan Life Ins. Co., 196 Mo. App. 162, 190 S. W. 661; 
West v. National Council Knights & Ladies of Security (Mo. App.) 221 S. W. 391; 
Whiteside v. Court of Honor (Mo. App.) 231 S. W. 1026; Grohmann v. Maccabees 
(Mo. App.) 237 S. W. 875. 

The statements made by the beneficiary in the proofs of death, however, are not 
necessarily conclusive in all cases, but usually may be explained, and if an explanation 
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is given which destroys or weakens the probative value of the statements in the proofs 
of death, the question as to what actually caused the death is one for the jury. Cases 
cited supra. See, also, Bruck v. John Hancock Life Ins. Co., 194 Mo. App. 529, 538, 
185 S. W. 753; Parker v. ZZtna Life Ins. Co., 289 Mo. 42, 63, 64, 232 S. W. 708. 

The plaintiff in preparing for trial had taken the deposition of the physician, whose 
affidavit was included in the proofs of death, and at the trial this deposition was 
offered by defendant. In this deposition the doctor had identified the affidavit above 
referred to and admitted he gave the answers to questions as therein stated, then 
followed this by an explanation that made it appear that he signed the affidavit in 
haste and without consideration, and also testified to other facts that would greatly 
weaken the force of the statements in the affidavit if it had been admitted in evidence. 
It thus appears that while the affidavit itself was excluded by the court, yet, the ma- 
terial parts of the affidavit were detailed to the jury in the doctor’s deposition, and it 
may well be doubted whether any injury could have resulted to defendant by the ex- 
clusion of the affidavit even if its exclusion were erroneous. 

[2] We are of the opinion, however, that in this case the proofs of death were 
not admissible as a statement against interest, and that was the only purpose for 
which they were offered. A statement made out of court by a party to a suit is a 
personal matter and ordinarily affects only the person making it. In this case the 
beneficiaries are minors and are represented in court by their guardian. The guardian 
has no personal interest in the litigation. He acts exclusively in a fiduciary capacity. 
While he may, in some ways, bind his ward by his action in court, and if he testifies 
as a witness, he may be impeached by proof of statements made out of court that 
contradict his testimony the same as any other witness, yet, he cannot prejudice, or 
in any way affect, the interest of his ward by anything he may say out of court. 
The proofs of death in this case were furnished by the guardian, and no statement 
therein made or procured by him could be used against his wards in the trial of the 
case. He did not and could not represent them personally, and their interest cannot 
be adversely affected by any statement he would make out of court, nor could the 
affidavit of another person procured by him be used against them. 22 Corpus Juris, 
353; Neff v. City of Cameron, 213 Mo. 350, 368, 111 S. W. 1139, 18 L. R. A. (N. S.) 
320, 127 Am. St. Rep. 606. 

Other errors are assigned on the action of the court rejecting testimony of 
witnesses as to statements made by deceased relative to her having attempted to com- 
mit abortion upon herself and error in instructions in relation to the question of self- 
inflicted abortion. We do not deem it necessary to discuss those assignments of error 
for the following reason. As already stated, the contract between the company and 
the insured provided that the company should not be liable if death was caused by 
a violation of law by-the insured, or if death should follow such violation of law and 
would not have occurred but for such violation. The alleged violation of law by the 
insured, and on which the defense in this case rested, was the commission of an 
abortion upon herself by her own hand. If this act on her part was a violation of the 
law, and her death would not have occurred, if she had not performed this act, then 
under the terms of the policy the defendant was not liable. If such act on her part 
was not a violation of the law, then under the conceded facts there is no defense to 
this action, and the judgment of the trial court should be affirmed, regardless of any 
error committed in the course of the trial. 

Our statute (section 3239, Stat. 1919) in defining the alleged defense, uses the 
following language: 

“Any person who with intent to produce or promote a miscarriage or abortion, 
advises, gives, sells or administers to a woman (whether actually pregnant or not), 
or who, with such intent, procures or causes her to take, any drug, medicine, or article, 
or uses upon her, or advises to or for her the use of, any instrument or any method 
or device to procure a miscarriage or abortion (unless the same is necessary to pre- 
serve her life or that of an unborn child, or if such person is not a duly licensed 
physician, unless the said act has been advised by a duly licensed physician to be neces- 
sary for such a purpose), shall, in event of the death of such woman, or any quick 
child, whereof she may be pregnant, being thereby occasioned, upon conviction be 
adjudged guilty of manslaughter, and punished accordingly ; and in case no such death 
ensue, such person shall be guilty of the felony of abortion. * * *” 

[3] The evidence in this case tends to show that the deceased used upon herself 
May apple and carbolic acid as a douche, and this action upon her part caused a mis- 
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carriage when she had been pregnant about three months. The foetus had not, at that 
time, become a quick child, so that the act of the deceased could not result in the death 
of a quick child and the proof, therefore, fails to bring the act within that feature 
of the statute. Though the act of abortion may have caused the death of the woman, 
it is apparent that that feature of the statute could not apply to a woman who may in 
that way cause her own death for the reason that no penalty can be inflicted upon a 
dead person. When the act is done by another, the offense is complete when the act 
is done and the result of the act only goes to the question of punishment. If death 
of the woman or a quick child results, the offense is then denominated manslaughter 
and punished accordingly. If death does not result, then a different punishment is 
inflicted. At common law, it was not a criminal offense for a woman to produce mis- 
carriage or abortion upon herself prior to the time that the foetus should become a 
quick child. Up to that time the offense was deemed as against the woman, and she 
was not held liable to a criminal prosecution for having committed an offense against 
herself. After the child should become quick and the abortion should result in the 
death of the child, there was then an offense committed against the child, and the 
mother as well as other persons could be convicted of the offense. Our statute, as 
well as the statutes in most of the other states, seems to have followed the common- 
law rule, at least as to the act being performed prior to the time that the foetus becomes 
a quick child. What the construction of this statute and other statutes, relative to an 
abortion which destroys the life of a quick child, would be, we need not determine 
for the reason that the evidence in this case discloses that the deceased was not 
pregnant with a quick child. The statute in describing who is to come within its 
terms uses the language “any person who with intent to produce or promote a mis- 
carriage or abortion, advises, gives, sells, or administers to a woman, etc.” All 
criminal statutes are to be strictly construed in favor of the accused, and in addi- 
tion to that, the form of language used indicates that it is intended to apply to some 
person other than the woman, who may have advised her to commit abortion, or who 
may do some other act to assist her to bring about that end. Had the Legislature 
intended to include the woman herself, it would undoubtedly have specifically pro- 
vided for that. As far as we have been able to ascertain, the courts in all states, hav- 
ing statutes similar to ours, have held that it does not apply to the woman herself. 
See I Corpus Juris, p. 315, and cases there cited, of which we call attention to the 
following: Smith v. Gafford, 31 Ala. 45; Hatfield et ux. v. Gano, 15 Iowa, 177; 
State v. Stafford, 145 Iowa, 285, 123 N. W. 167; Smart et al. v. State, 112 Tenn. 539, 
80 S. W. 586; Moore v. State (Tex. Cr. App.) "40 S. W. 287, 290; State v. Murphy, 
a7 N. J: Law, 112. 

Our conclusion is that, even if it be conceded that the act of the assured in this 
case did cause her to miscarry, and the miscarriage resulted in her death, it would 
hot constitute a defense under the terms of the policy for the reason that, in committing 
the act upon herself, she did not violate the law. 

From the conclusion we have reached, it follows that the defense failed, and 
the judgment should be affirmed. It is so ordered. 

Bradley and Bailey, JJ., concur. 


SUPREME HOME OF aa OF PILGRIMS v. PRICE 
(No. } 
(Court of Civil Appeals of Texas. Texarkana. June 25, 1925. Rehearing Denied 
July 2, 1925.) 
274 Southwestern Reporter 1019. 

1. INSURANCE—BENEFICIARY OF POLICY IN FRATERNAL BENEFIT 
ASSOCIATION HELD NOT TO HAVE VESTED INTEREST. 
Beneficiary in life policy in fraternal benefit association, constitution of which 

reserves the right of members to change beneficiaries, does not have vested interest 

in policy, which will prevent insured from substituting another as beneficiary, or name 
another to share with beneficiary first named. 
(For other cases, see Insurance, Dec. Dig. §783). 


2. INSURANCE—APPOINTMENT, SEVERAL DAYS BEFORE DEATH OF 
INSURED, OF SECOND BENEFICIARY TO SHARE IN POLICY IN 
FRATERNAL BENEFIT SOCIETY VALID. 

Where constitution of fraternal benefit society provided for substitution of ben- 
eficiary, appointment of second beneficiary by insured, several days before death, to 
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share with first, held valid as against former beneficiary, notwithstanding instrument 
of appointment was not received by insurer until some days after death, and policy 
was not forwarded therewith. 

(For other cases, see Insurance, Dec. Dig. § 784[2].) 


3. INSURANCE—THAT APPLICATION FOR CHANGE OF BENEFICI- 
ARIES NOT ADDRESSED TO DESIGNATED OFFICER HELD IM- 
MATERIAL. 

Where constitution of fraternal benefit society provided for change of ben- 
eficiary on sworn application to Supreme Worthy Recorder, fact that application 
was addressed to the society instead of its Supreme Worthy Recorder held not 
material. 


(For other cases, see Insurance, Dec. Dig. §784[1].) 


Appeal from Hunt County Court; Ollie P. McWhirter, Judge. 

Suit by Carrie Price against the Supreme Home of the Ancient “Order of 
Pilgrims. Judgment for plaintiff, and defendant appeals. Modified, and as modi- 
fied affirmed. 

Ross & Wood, of Houston, and Clark & Clark, of Greenville, for appellant. 

Porter & Porter, of Greenville, for appellee. 

Witison, C. J. Appellee, plaintiff in the court below, was the beneficiary 
named in a policy issued by apellent (a fraternal benefit association, incorporated 
under the laws of Texas) insuring the life of her mother, Ann Burns, who died 
July 28, 1923. The suit was for $500, but it agreed at the trial that by the terms 
of the contract appellant’s liability was for only $400. The controversy between 
the parties was as to whether appellee was entitled to the $400 or to only half that 
sum. Appellant’s contention that appellee was entitled to only $200 of the $400 
and that her sister Alberta Rainey was entitled to the other $200 thereof was based 
on an instrument as follows: 

Marshall, Texas, July 20, 1923. 

“To the Supreme Home of the Ancient Order of Pilgrims: 

“TI, Ann Burns, member of Moral Sanctuary, No. 394, located at Marshall, 
Texas, do hereby make application to change the beneficiary in policy No. 20,663, 
dated 6th July, 1923, being duplicate policy from Cora Price (daughter) to Alberta 
Rainey and Cora Price, both my daughters, each to share equally as beneficiaries. 
I warrant that I am in good standing and that all premiums have been paid. In 
the event said policy is not changed in accordance with this request, then it is my 
will that the proceeds collected from the same be divided equally between my said 
daughters, Cora Price and Alberta Rainey. 

her 
Ann X Burns. 
mark 

“Witness : 

“Sadie L. Williams, 
“William Lane. 

“Sworn to suscribed before me on this, the 20th day of July, 1923. 

“William Lane. 
Notary Public, Harrison county, Texas.” 

In accordance with its contention appellant, on September 26, 1923, paid $200 
to Alberta Rainey, and tendered a like sum to appellee as the amount she was 
entitled to under the policy. Appellee declined to receive the $200 tendered as a 
settlement in full of her chaim, and commenced this suit. Her contention that 
she was entitled to the entire $400 was based on testimony that the form of the 
instrument set out above was not that designated and used by appellant for making 
changes in beneficiaries, and testimony showing that the instrument was not de- 
livered to appellant until after the death of the insured occurred. It was stipulated 
in the policy that “the insured (quoting) may change the beneficiaries named in this 
certificate at any time on application.” The provision in appellant’s constitution with 
reference to the matter was that 

“any member may change the beneficiary named in his certificate by making 
sworn application therefor to the Supreme Worthy Recorder authorizing such 
change as shall be endorsed on the reverse side of the certificate, if said application 
be made in accordance with the form issued and used by the Supreme Home Office, 
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and no beneficiary shall have or obtain any vested interest in said benefit until the 
same has become due and payable upon the death of said member.” 

[1] It seems to be settled that the named beneficiary in a policy like the one 
in question here has no vested interest therein which will prevent the insured from 
having another person substituted as beneficiary in the place and stead of such 
named beneficiary. Splawn v. Chew, 60 Tex. 532; Bills v. Bills (Tex. Civ. App.) 207 
S. W. 614; Jones v. Holmes (Tex. Civ. App.) 195 S. W. 306. Of course, if the 
insured has a right to do that, he can name another beneficiary to share with -one 
already named in the policy. It also seems to be the law that, where the in- 
sured does all, he can to effect a change in the beneficiaries, and dies before the 
change is complete, “the new beneficiary is entitled to the fund, as an equitable 
assignment is thereby effected for his benefit.” 2 Joyce on Insurance, 1711 

[2] We think the case before us is fairly within the rule just stated, and there- 
fore that the trial court erred when he rendered judgment in appellee’s favor for $400, 
instead of for $200. 

It appeared from the testimony that the insured was “sick in bed” at the time 
she executed the instrument set out above and that she died within a few days after 
she executed it. It further appeared that, after she executed the instrument, she 
delivered it to her attorney to forward (we think it ought to be assuméd) to appel- 
lant. It further appeared that the instrument reached appellant “between the 3rd 
and 12th of August,” that is, within from 5 to 15 days after the death of the insured, 
and (which perhaps is immaterial) that appellant not only did not then or ever 
afterwards question either the right of the insured to make the change or the 
method she pursued in her attempt to make it, but, on the contrary, at once recog- 
nized a right in her to make a change and to make it in the way she attempted to. 

[3] It will be noted that the only particular in which the application executed 
by the insured differed from the one specified in appellant’s constitution was that 
it was addressed to appellant instead of to its “Supreme Worthy Recorder.” Ob- 
viously, the difference was a wholly immaterial one. Taylor v. United Workmen, 
45 N. D. 468, 178 N. W. 130. It will be noted futher, that, if the insured failed 
to do anything she was required to do and could have done toward complying with 
stipulations in appellant’s constitution, it was in not delivering the policy to her 
attorney (if she did not) to forward to appellant with her application, so that 
appellant could indorse the change on the “reverse side thereof” as provided in the 
constitution. But we think that was unimportant, for we do not think an indorse- 
ment of the change on the policy was necessary to accomplish it. 

The conclusion reached that the judgment is erroneous is supported more or 
less directly by many authorities, among which are Wooten v. Oddfellows, 176 
N. C. 52, 96 S. E. 654; Smiley v. Woodmen (Neb.) 198 N. W. 157; Arnold v. 
Newcomb, 104 Ohio St. 578, 136 N. E. 206; United Artisans v. Cronise, 88 Or. 
602 172 P. 109, L. R. A. 1918D, 1131, Taylor v. United Workmen, 45 N. D. 468, 
178 N. W. 130; Walsh v. Woodmen, 148 Mo. App. 179, 127 S. W. 645; and see 
Cooley’s Briefs on Insurance, 3769; 7 Cooley's Briefs on Insurance, 1586; I Bacon’s 
Benefit Societies, § 310a; 2 Joyce on Insurance, 746, 751; 14 R. C. L. 1392. 

The judgment will be so modified as to award appellee a recovery against appellant 
of only $200 instead of $400 and as so modified will be affirmed. 


WENTWORTH v. EQUITABLE LIFE ASSUR. SOC. et al. (No. 4260.) 
(Supreme Court of Utah. July 15, 1925.) 
238 Pacific Reporter 648. 
1. INSURANCE—PROVISIONS OF INSURANCE CONTRACT CON- 

STRUED UNDER LAWS OF THIS STATE. 

In view of Comp. Laws 1917, § 1170, provisions of a contract of insurance 
written in New York, but entered into with authorized agent of insurer living in 
this state, will be construed in accordance with law in force in this jurisdiction. 

(For other cases, see Insurance, Dec. Dig., § 147[2].) 

3. INSURANCE—WHERE RIGHT TO CHANGE IS RESERVED, BENE- 
racine RIGHTS ARE DEPENDENT UPON THE WILL OF THE 


Where the right to change beneficiary in a policy of life is reserved, named 
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beneficiary obtains merely an inchoate right, dependent entirely upon the will of the 
insured during his lifetime. 


(For other sases, see Insurance, Dec. Dig., § 586.) 


4, INSURANCE—APPLICATION OF INSURED HELD SUFFICIENT TO 

EFFECT CHANGE OF BENEFICIARY. 

Where insured reserved right to change beneficiary in life policy, and proper 
application for this purpose was made to insurer’s agent, although death took place 
before receipt at insurer’s home office and proper indorsement on policy to make 
such change effective, according to requirement of policy, held that, the insured having 
done all required of him, change of beneficiary was effected.1 

(For other cases, see Insurance, Dec. Deg., § 587.) 


5. INSURANCE—PAYMENT OF PREMIUMS BY BENEFICIARY INSUF- 

FICIENT TO CONFER LIEN ON PROCEEDS OF POLICY. 

That designated beneficiary in policy of life paid premiums, except first one 
thereon, out of her own funds held insufficient, on change of beneficiary, to confer 
lien on proceeds of policy to extent of advances, where there was no evidence of 

. agreement for such payments between insurd and beneficiary. 


(For other cases, see Insurance, Dec. Dig., § 585[6].) 


Appeal from District Court, Summit County; Ephraim Hanson, Judge. 

Action by Glenn C. Wentworth against the Equitable Life Assurance Society, 
in which Mrs. Tuggle was impleaded as a party and the origninal defendant dis- 
missed from the action. From a judgment in favor of impleaded defendant, plaintiff 
,appeals. Reversed and remanded, with directions. 

Shirley P. Jones, of Salt Lake City, for appellant. 

W. T. Gunter, of Salt Lake City, and J. E. Johnson, of Park City, for 
respondent. 

Frick, J. This is an appeal from a judgment of the district court of Summit 
county. The undisputed facts, briefly stated, are that one Charles Edwin Went- 
worth, hereinafter called the insured, on the 26th day of January, 1915, made appli- 
cation for life insurance to The Equitable Life Assurance Society of the United 
States, a New York corporation, hereinafter called the insurer, in the sum of $1,000; 
that said application was made to the general agent of said insurer located in Salt 
Lake City, Utah, who, in addition to being designated the general agent or agency 
manager, was also designated by the insurer as the person upon whom process 
against it might be served pursuant to the statute of this state; that said applica- 
tion contained the following statement; “Make policy payable to Mrs. Chloe Tuggle, 
fiancée, with the right of revocation”; that a policy was duly issued to the insured, 
who paid the first quarterly premium thereon; that, after the policy was received 
by the insured, he delivered the same to Mrs. Tuggle, at whose home he was 
boarding; that Mrs. Tuggle, without any agreement between her and the insured, 
paid the subsequent premiums falling due on the policy; that on the 21st day 
of December, 1918, the insured executed the following application to change the 
beneficiary’s name in the policy, to wit: 

“T, Charles Edwin Wentworth, the insured named in policy No. 1,948,403, 
issued by the Equitable Life Assurance Society of the United States, on February 
16, 1915, for the sum of $1,000, hereby request said Equitable Life Assurance 
Society to change the name of the beneficiary from Chloe Tuggle, as at present 
written in said policy, to Glen C. Wentworth, my son. Dated this the 21st day of 
December, A. D. 1918.” 

The foregoing application was duly acknowledged before a notary public. On 
the same day that the foregoing application was executed the insured executed an- 
other application to change the beneficiary named in the policy on one of the in- 
surer’s blanks,’ which reads as follows: 

“The Equitable Life Assurance Society of the United States—Gentlemen: I 
hereby represent, for the purpose of inducing the said society to make the fol- 
lowing change, that there is no existing assignment of my policy No. 1,948,403. 

“T now elect, in accordance with the terms of the said policy, to designate as a 
new beneficiary, without the right of revocation reserved, and request the said 


1 Zenger v. Cigarmakers, Union, 50 Utah, 390, 167 P. 1174; Sterling v. Lodge, 28 Utah, 505, 
80 P. 375, distinguished. 
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society to make such designation effective by an appropriate indorsement upon the 
said policy. 

“(Name) Glen C. Wentworth. 

“(Insert relationship to insured) My son. 

“(Address) Park City, Utah. 

“Return policy to (Name) Glen C. Wentworth. 

“(Address) Park City, Utah. 


ee ae 8 

“Dated at Park City, Utah, Dec. 21, 1918. 

“(Sign here in ink) Charles Edwin Wentworth. 

“Signed in the presence of: (Signature of witness who need not be a notary) 
Jennie D. Ware.” 

The first application to change the beneficiary was personally delivered to the 
general agent aforesaid of the insurer at Salt Lake City on the 23rd day of Decem- 
ber, 1918, and the second one was mailed at Park City, directed to said agent, on 
the 2lst day of December, 1918; that said applications for change of beneficiary 
were by said agent forwarded to New York City on December 26, 1918, and 
were received by the insurer on December 30 or 31, 1918, and on the 31st the insurer 
indorsed on the policy the substituted beneficiary named in the applications afore- 
said; that said insured died on the evening of December 27, 1918, at which time 
said policy was in full force; that said policy was obtained from Mrs. Tuggle by 
Mr. L. B. Wight, an attorney at law, upon the request of the insured on the day the 
change of beneficiary was made, and the same was, by Mrs. Tuggle, taken from the 
trunk of the insured where it was kept among other papers belonging to him; 
that after the death of the insured both Mrs. Tuggle, as the original beneficiary, 
and the plaintiff in this action, the son of the insured, as the substitute beneficiary, 
claimed the proceeds of the policy; that the insurer made a check payable to the 
order of both of them, which, however, neither one was willing to- accept; that 
thereafter plaintiff instituted this action against the insurer, who paid the money 
into court and asked that Mrs. Tuggle be impleaded; that Mrs. Tuggle was accord- 
ingly made a party to the action, and the insurer, having paid the money into court, 
asked to be dismissed from the action, which was done, and the action proceeded 
as between the two claimants, to wit, the plaintiff as the substituted beneficiary and 
Mrs. Tuggle as the original beneficiary named in the policy. The policy provided 
that the insurer “hereby insurers the life of Charles Edwin Wentworth and agrees 
to pay at its home office in the city of New York, one thousand dollars to his 
fiancée, Chloe Tuggle, beneficiary, with the right on the part of the insured to 
change beneficiary,” etc. The policy also contained this provision: 

“Beneficiary. If the right to change the beneficiary has been reserved, and 
there is no written assignment on file with the Society, the insured may from time 
to time during its continuance, change the beneficiary or beneficiaries by a written 
request, upon the Society’s blank, filed at its home office, but such change -shall 
take effect only upon the endorsement of the same hereon by the Society.” 

[1] We have a statute (Comp. Laws Utah 1917, § 1170) which reads as follows: 

“Any insurance contract shall be deemed to be made in the state of Utah if 
made through an authorized agent of such insurance company within this state, 
irrespective of where the insurance contract may be written.” 

The foregoing section was in force when the insurance contract here in question 
was made. We refer to this for the reason that counsel for Mrs. Tuggle seem to 
rely on some of the decisions to which reference will hereinafter be made which 
are based on the New York statute which regulates the manner in which changes 
of beneficiaries shall become effective. In view that we are dealing with a 
Utah contract, therefore, we need only consider the terms of the contract of 
insurance as they appear from the application for insurance and the policy issued 
pursuant thereto. The restrictions, if any, that may be contained in the New 
York statute can be given no extraterritorial effect, and we must therefore con- 
strue the provisions of the contract of insurance in accordance with the law in force 
in this jurisdiction. The question that we must determine, therefore, is, Which 
one has the superior right to the proceeds of the policy, Mrs. Tuggle, the original 
beneficiary named in the policy, or plaintiff, the substituted beneficiary? 

[2-4] The plaintiff, in substance, contends that, inasmuch as the insured, his 
father, had the absolute right to make a change of beneficiary, and had fully com- 
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plied with all of the conditions required of him in the insurance contract to 
effectuate such a change, as a matter of both law and equity we must consider that 
to have been done which ought to have been done. In other words, that, although 
the change of beneficiary was not actually indorsed on the policy before the death 
of the insured, in view of the fact that the insured had complied with all of the 
requirements to effectuate a change, and had complied with those requirements at 
a time when the indorsement could have been made on the policy during the 
lifetime of the insured, and that such indorsement was in fact made, although after 
his death, as a matter of law the change of beneficiary was duly made. He 
further insists that, inasmuch as the indorsement on the policy was merely a min- 
isterial act, and that it was entirely for the benefit of the insured, and that the 
change of beneficiary was actually effected without such indorsement, Mrs. Tuggle 
cannot avail herself of the insurer’s failure in not making the indorsement before 
the death of the insured occurred. Upon the other hand, Mrs. Tuggle insists that, 
inasmuch as the change of beneficiary did not become effective until it was indorsed 
on the policy, no change was effectuated in this case, and, further, that her rights 
became vested on the death of the insured, and that the insurer could not waive 
any act which would affect her rights. 

Both sides have cited numerous authorities in support of their respective 
contentions. We shall first consider plaintiff’s contentions and the authorities 
cited by him. 

Among the cases cited by plaintiff are the following: Manning v. A. O. U. W., 
86 Ky. 139, 5 S. W. 386, 9 Am. St. Rep. 270; Waring v. Wilcox, 8 Cal. App: 317, 
96 P. 910; McEwen v. New York Life Ins. Co., 23 Cal. App. 694, 139 P. 242; 
Splawn v. Chew, 60 Tex. 532; Brown v. Grand Lodge A. O. U. W., 80 Iowa, 287, 
45 N. W. 884, 20 Am. St. Rep. 420; Fisk v. Equitable Aid Union (Pa.) 11 A. 
84; Jory v. Supreme Council, etc., 105 Cal. 20, 38 P. 524, 26 L. R. A. 733, 45 Am. 
St. Rep. 17; Supreme Conclave Royal Adelphia v. Cappella (C. C.) 41 F. 1; Luhrs 
v. Luhrs, 123 N. Y. 367, 25 N. E. 388 , 9 L. R. A. 534, 20 Am. St. Rep. 754; Penn- 
sylvania R. Co. v. Wolfe, 203 Pa. 269. 52 A. 247; John Hancock Mut. Life Ins. 
Co. v. White, 20 R. I. 457, 40 A. 5; Heydorf v. Conrack, 7 Kan. App. 202, 52 
P. 700; McGowan v. Supreme C. I. O. F., 104 Wis. 173, 80 N. W. 603; Waldum 
v. Homstad, 119 Wis. 312, 96 N. W. 806; Zenger v. Cigarmakers Union, 50 Utah, 
390, 167 P. 1174; 29 Cyc. 133. 

The rvle that is followed by the majority of the courts and the reasons upon 
which the rule is based:are so well and so clearly stated by the Kentucky Court 
of Appeals in Manning v. A. O. U. W., supra, that I feel constrained to quote 
somewhat copiously from the decision in that case. The court, after holding that, 
unless the right to change the beneficiary is given either by statue or in the 
contract of insurance, no change can be made without the consent of the beneficiary 
so as to effect the latter since the right to the proceeds of the policy becomes vested 
in him at the death of the insured, in the opinion proceeds: 

“The appellant had but a contingent right to the benefit—not a vested and 
absolute one. It was subject to be defeated at the will of the assured. The law 
of the order, above cited, provides how this shall be done. The regulation is a 
reasonable one, but the question arises whether it shall govern as between claim- 
ants to the benefit, if the order has seen fit to waive it. We think not. Its object 
beyond doubt was to prevent the appellee from becoming involved in litigation with 
outside claimants. Upon this idea it was held in the case of the National Mutual 
Aid Society v. Lupold, 101 Pa. St. 111, where the certificate provided, ‘this certificate 
may be assigned and transferred only by and with the consent of the association 
endorsed thereon,’ and it was done without ‘such approval, that it was a part of 
the contract, and the society had a right to insist upon the protection which it 
was intended to afford. 

“The direction by the insured to change, the benefit was, in the case now 
under consideration, given through the proper channel. The subordinate lodge re- 
ferred it to the proper authority, and it saw fit to waive the regulations intended 
for its benefit, and comply with the direction, although made in an informal man- 
ner and without the payment of the fee. The intention of the assured was to 
change the benefit. He so directed in writing: and now, because he did not do so in 
the formal manner prescribed by the law for the benefit of the order, it is asked 
by a third party, whose interest in the insurance was liable to end at any time 
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at the will of the assured, that his intention shall be defeated, although the 
party for whose benefit the form was prescribed has seen proper to waive it. 
Such a rule would sacrifice substantial justice to mere form. It would tend to 


defeat the benevolent aim and purpose of the organization, and the desire and 
intention of the assured.” 


In Waring v. Wilcox, supra, the decision, so far as applicable to the question 
now under consideration, is clearly reflected in the first two headnotes, which read: 


“The intention of insured as to who should be the beneficiary, being ascertained, 
must be given effect, where it does not contravene public policy or any statute. 


“Where the right to change the beneficiary is reserved in the policy, the 


beneficiary has no vested interest, and another may be substituted at the instance 
of the insured.” 


Splawn v. Chew, supra, is one of the leading cases upon the question. It is 
there held that, in case the right to make a change of beneficiary is not reserved, 
a change cannot be made without the consent of the beneficiary. Where, how- 
ever, the right is reserved, then the beneficiary named in the policy acquires no 
vested right, and a change may be made without his consent or his knowledge. 
It is further held that, while the method provided by the insurer to effectuate a 
change must ordinarily be followed with reasonable strictness, yet the insurer 
may waive a strict compliance with the manner of effectuating the change, and, 
if the insurer waives a strict compliance, the original beneficiary cannot complain of 
such waiver. 

In Jory v. Supreme Council, etc, supra, the insured made a change of bene- 
ficiary. In effecting the change he, however, failed to comply strictly with the 
prescribed manner of effecting the change. After the death of the insured, both 
the original beneficiary and the substituted one claimed the proceeds of the policy. 
The insurer paid the money into court, and took no part in the proceedings. 
It was held that the insurer had waived a strict compliance with the manner of 
effecting the change of beneficiary, and hence the only question for consideration was 
whether the equitable rule should be invoked that, where the insured had done all 
within his power to effect a change of beneficiary, the court would consider that 
done which ought to have been done. The court accordingly held that, in view 
that the insured had done all that was within his power to do to effect a change 
of beneficiary, the change would be deemed effected and the substituted beneficiary 
entitled to the proceeds of the policy. 

In Supreme Conclave, Royal Adelphia v. Cappella, supra, the court states the 
rule respecting a change of beneficiary. It is there held that, while the rule requires 
that, in order to effect a change of beneficiary, it is necessary to comply with reason- 
able strictness with the mode or manner that is prescribed by the insurer to effect a 
change, yet it is also held that there are well-recognized exceptions to the general 
rule, one of which exceptions is stated thus: 

“Tf the insured has purstied the course pointed out by the inere of the association 
[the insurer] and has done all in his power to change the beneficiary, but, before the 
new certificate is actually issued he dies, a court of equity will assume that to be 
done which ought to be done, and act as though the certificate had been issued.” 

The foregoing exception is frequently referred to by both the text-writers and 
the courts, and, so far as the writer is informed, has never been questioned, but has 
frequently been approved. 

In McGowan v. Supreme C. I. O. F., and in Waldum v. Homstad, supra, the 
Supreme Court of Wisconsin held that the exception just referred to would be 
enforced in actions of both law and equity. In the last case cited the court said: 

“This court has recently held that, where the insured has done every substantial 
act required of him, and dies before the new certificate is actually issued, and only 
formal acts on the part of the association [the insurer] remain to be performed, the 
change will be considered to have been made, even in an action at law,” citing a num- 
ber of cases. 


In John Hancock Mut. Life Ins. Co. v. White, supra, it is held (I quote from 
the headnote) : 

“The insured in a policy of life insurance had reserved the right to change the 
beneficiary, with the consent of the company. Having exercised this right and for- 
warded the appropriate paper to the company’s office, she died before the company had 
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consented or refused to consent to the change, the delay being due to the neglect of 
the company. Held, that the new beneficiary was entitled to the fund.” 

A careful reading of the opinion will disclose, however, that the decision is based 
upon the fact that the insured had done all that was within her power to do to effect 
the change of beneficiary, and not upon the negligence of the company. Indeed, the 
decision goes to the extent that, in case the insurer does not object to the change his 
failure to act timely does not affect the case one way or the other. 

‘In Heydorf v. Conrack, supra, the Supreme Court of Kansas held that, in case the 
insured did all that he was required to do to effect a change of beneficiary, but died 
before the change was actually effected, equity will order the proceeds of the policy 
paid to the substituted beneficiary as though the change had been fully effectuated. 

In 29 Cyc. 134, the rule applicable to cases like the one at bar is stated thus: 
“And (3) where the member has done all that he is required to do, and only formal 
ministerial acts on the part of the society remain to be done in order to complete the 
change, and the member dies before performance thereof,” under such circumstances 
the substituted beneficiary will prevail. 

I shall not pause to quote further from the cases upon this branch of the con- 
troversy. It must suffice to say in all of them the doctrine announced in the fore- 
going excerpts is recognized and approved. It should also be noted that, while many 
of the foregoing cases are cases affecting benefit certificates issued by beneficial 
societies, yet, in case the right is reserved to make a change of beneficiary, the same 
rules apply to old line insurance that apply to certificates issued by beneficial societies. 

I shall now proceed to a consideration of the cases cited by counsel for Mrs. 
Tuggle. In referring to the cases relied on by her I shall pursue the same course 
followed in citing plaintiff’s cases, namely, refer to such only as have a direct bearing 
upon the question under consideration. 

Among the cases relied on by counsel are the following: Knights of Maccabees, 
etc., v. Sackett, 34 Mont. 357 86 P. 423, 115 Am. St. Rep. 532; Fink v. Fink, 171 N. Y. 
616, 64 N. E. 506; Freund v. Freund, 218 Ill. 189, 75 N. E. 925, 109 Am. St. Rep. 283; 
Modern Woodmen v. Headle, 88 Vt. 37, 90 A. 893, L. R. A. 1915A, 580; Mutual B. L. 
Ins. Co. v. Swett, 222 F. 200, 137 C. C. A. 640, Ann. Cas. 1917B, 298: Deal v. Dral, 87 
S. C. 395, 69 S. E. 886, Ann. Cas. 1912B, 1142; Thomas'v. Thomas, 131 N. Y. 205, 30 
N. E. 61, 27 Am. St. Rep. 582; Wendt. Adm’r. v. Iowa Legion of Honor, 72 Iowa, 
682, 34 N. W. 470; Sterling v. Lodge, 28 Utah, 505, 80 P. 375. 

In Knights of Maccabees, etc., v. Sackett, supra, the Supreme Court of Montana 
enforced the rule that in effecting a change of beneficiaries the insured must comply 
with the requirements imposed by the insurer or no change will be effected. It is 
there held that, where an application for a change of beneficiary is sent by mail, and 
is not delivered until six hours after the death of the insured, it is too late and with- 
out effect. It is further held that the insured cannot waive a strict compliance with 
the requirements to effect a change of beneficiary after the death of the insured. To 
the same effect is Fink v. Fink, supra. It should, however, be stated that, while in 
both of the foregoing cases the exception to the general rule of a strict compliance 
with the requirements of the insurer to effect a change of beneficiary is recognized, 
it is held that the facts in those cases did not bring them within any of the exceptions 
to the general rule. It should also be stated that the facts in those cases are different 
from those in the case at bar. 

Freund v. Freund, supra, decided by the Supreme Court of Illinois, is based 
entirely upon the provisions of the New York statute, which in effect provides that a 
change of beneficiary can be effected only with the consent of the insurer. It is 
accordingly held that, unless the change is completed and the consent is obtained while 
the insured is still alive, it is of no avail. 

In Modern Woodmen v. Headle, supra, the laws of the association provided that 
any attempt to effect a change of beneficiary except in the manner provided by the 
laws of the association “shall be null and void.” In that case a change was attempted 
without complying with the laws of the association, and it was held that the attempt 
was fruitless. 

In Mutual B. L. Ins. Co. v. Swett, supra, both the rule and the exceptions are 
recognized and correctly stated. In that case the husband’s policy was made payable 
to his wife as beneficiary. In the policy the right to assign the same was reserved. 
The husband assigned the policy to a bank to secure a bona fide indebtedness. When 
the husband died, both the wife and the bank claimed the proceeds of the policy— 
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his wife as the beneficiary named in the policy, and the bank as assignee of the hus- 
band. The court held that the rights of the bank were superior to those of the wife. 
The decision is based upon the assumption that, in view that it was provided in the 
policy that the husband had the right to change the beneficiary and also had the right 
to assign the same, the wife acquired no vested interest in the policy, but that all of 
her rights were dependent on the will of the husband, and, in view that he had assigned 
the policy for a valuable consideration the assignee’s rights were superior to the 
rights of the wife. 

In Deal v. Deal, supra, the beneficiary was attempted to be changed by making 
an assignment of the policy to a new beneficiary. It was held that, in view that it was 
attempted to change the beneficiary by an assignment instead of by complying with the 
provisions governing the change of beneficiary, the assignment in that case did not 
affect the rights of the beneficiary named in the policy. 

In Thomas v. Thomas, supra, the husband had named his daughter as beneficiary 
in the policy. He afterwards, on his own initiative, also inserted the name of his - 
wife therein. It was held that no change of beneficiary was effected. 

In Wendt, Adm’r, v. Iowa Legion, etc., supra, there was not even an attempt to 
comply with the requirements of the insurer to effect a change of beneficiary. It was 
held that no change was effected. 

In Sterling v. Lodge, supra, decided by this court, it was held that the beneficiary 
could not recover, for the reason that the benefit certificate had lapsed, and for the 
further reason that the insured was not a member in good standing of the order at 
the time of his death. While something is said in the course of the opinion concern- 
ing the necessity of complying with the laws of the insurer in effecting a change of 
beneficiary, yet the case did not turn upon that proposition. That case, therefore, can 
have no controlling influence upon the question involved in the case at bar. 

In passing from the question now under consideration, I desire to state that in 
the cases last referred to there are many expressions to the effect that in order to 
effectuate a change of beneficiary it is necessary that the indorsement of the sub- 
stituted beneficiary be made on the policy during the lifetime of the insured. It is, 
however, only fair to remind the reader that those expressions must be read and con- 
sidered in the light of the facts that controlled in those cases and that the courts that 
so held felt constrained to require a strict compliance with the statute or insurance 
contract in order to effectuate a change of beneficiary. In passing upon questions of 
this character it should always be kept in mind that the law looks to the substance 
rather than to the form of transactions; further, that the law never requires that to 
be done which is unnecessary or needless. In this case, therefore, it is of the utmost 
importance to remember that the insured did all that was required of him and all that 
was within his power to do to effectuate a change of beneficiary; that all that was 
left for the insurer to do was merely for its benefit and for the sole purpose of making 
a record of the existing facts; that the insurer’s act did not effectuate the change, but 
it was merely the making of a record that a change had been made. In other words, 
in making the indorsement the insurer merely recorded the evidence of the change. 
While the insurer could have insisted upon a strict compliance with its condition, it 
also had the right to waive such strict compliance where such waiver did not invade 
the legal rights of others. It should also be noted in this connection, and the cases 
cited by both sides agree upon the proposition, that, where the right to change the 
beneficiary is reserved by the insured, the beneficiary named in the policy obtains 
merely an inchoate right dependent entirely upon the will of the insured during his 
lifetime. After making careful examination of the decided cases, and noting the 
various reasons advanced by the courts in support of the conclusions reached by them, 
I am much impressed with the importance of at least adopting a reasonable, practical, 
and a workable rule in effecting a change of beneficiary. It is a cardinal principle of 
law that those who have the legal right to dispose of their property or property rights 
should, so far as possible, be protected in the exercise of that right and that it is 
the duty of the courts to enforce the manifest intention of the insured in choosing 
a beneficiary rather than to frustrate that intention by nice and unsubstantial dis- 
tinctions, and, in case he has reserved the right to make a change, that his judgment 
should prevail, if lawful, and if no legal prejudice results to another. A good and 
sufficient cause for making a change of beneficiary may arise at any time. Where, 
therefore, a good cause exists, and the insured must be the sole judge in that regard, 
I can conceive of no good reason why the exceptions to the general rule, as I have 
attempted to outline them from the authorities, should not prevail. It is my deliberate 
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judgment, therefore, that, in view of the conceded facts in this case, the exception to 
the general rule applies with full force, and that the change of beneficiary in this case 
as a matter of both law and equity became effective before the death of the insured, 
and for that reason the plaintiff should recover. 

It is, however, insisted by counsel for Mrs. Tuggle that, in view that she paid 
the premiums on the policy, for that reason she should prevail; and, further, that 
at least it should be declared that she have a lien on the proceeds of the policy for 
the amount of the premiums advanced by her. Counsel for plaintiff, however, insist 
that the evidence is insufficient to sustain the court’s finding that Mrs. Tuggle paid 
the premiums out of her own funds. We shall, however, assume that Mrs. Tuggle 
paid the quarterly premiums on the policy. In view of that the writer, if he had the 
power to do so, would feel inclined to give her a lien on the proceeds of the policy 
to the extent of her advances. The question in that regard is considered in the 
annotator’s notes to the case of Columbian Circle v. Mudra, 18 A. L. R. at page 392, 
where it is said: 

“Tt appears well settled that the mere voluntary payment of assessments upon 
a benefit certificate by the beneficiary named therein, without any agreement with 
the member to do so, will not deprive the latter of the right to change beneficiaries, 
or entitle the beneficiary originally named, to the insurance fund as against a subse- 
quent beneficiary named by the member in accordance with the rules of the associa- 
tion,” citing a large number of cases from various jurisdictions. 

In Fisk v. Equitable Aid Union, supra, after passing upon the question now being 
considered, the court said: 

“Notwithstanding the fact that the certificate was delivered to plaintiff [the hus- 
band of the insured], and the assessments thereon were paid by him, his wife had 
the right, on presenting it to the supreme secretary, to apply for and effect a change 
in designation of the beneficiary named therein.” 

To the same effect is Jory v. Supreme Council, etc., supra. 

In Spengler v. Spengler, 65 N. J. Eq. 176, 55 A. 285, it is, however, expressly 
held that, in the absence of an agreement to that effect, the original beneficiary is 
not entitled to a refund of the premiums she had paid during the time she was the 
named beneficiary in the certificate of insurance. To the same effect is Supreme 
Council, etc., v. Behrend, 247 U. S. 394, 38 S. Ct. 522, 62 L. Ed. 1182, 1 A. L. R. 966. 

It is not necessary to refer further to the numerous cases cited in support of 
the excerpt I have quoted from 18 A. L. R. supra. 

Counsel for Mrs. Tuggle, however, cites Morgan v. Mutual Ben. L. Ins. Co., 
132 App. Div. 455, 116 N. Y. S. 989, affirmed in 197 N. Y. 607, 91 N. E. 1117. A 
mere cursory reading of that case, however, shows that the policy was assigned for 
- a of securing the payment of the premiums which had been advanced on 
the policy. 

[5] If, therefore, there had been a mere verbal agreement or informal under- 
standing between the insured and Mrs Tuggle that she should have a lien on the policy 
for the premiums advanced by her, or that she should be repaid from such proceeds, 
it would furnish at least some basis upon which to rest an order or judgment that Mrs. 
Tuggle be paid the amount of the premiums advanced by her out of the proceeds of 
the policy. There is, however, not a word of evidence from which any agreement, 
either express or implied, can be inferred, and hence we are powerless to grant relief. 
If Mrs. Tuggle, as is held by all the courts where the right to change the beneficiary 
is reserved, took the policy conditioned upon the right of the insured to make a 
change of beneficiary, then, as matter of law, she was entirely dependent upon and 
subject to his will. He could make a change any time he deemed it proper to do so 
without her consent and without her knowledge. Upon the other hand, it imposed no 
hardship upon her in case she felt disposed to advance the premiums to at least obtain 
a promise from the insured that she should be repaid the amount of the premiums 
advanced by her. Not having done so, she must have recourse upon the estate of 
the insured for repayment. 

From what has been said it follows that the judgment should be and it accord- 
ingly is reversed. In view that this case has already been tried twice, and no good 
could be accomplished by another trial, it is remanded to the district court of Summit 
county, with directions to set aside its conclusions of law in favor of Mrs. Tuggle 
and to substitute others in harmony with the views herein expressed and to enter 
judgment in favor of plaintiff. Plaintiff to recover costs. 

Gideon, C. J., and Thurman, Chérry, and Straup, JJ., concur. 
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PIKE v. AMERICAN ALLIANCE INS. CO. (No. 4535.) 
(Supreme Court of Georgia. May 12, 1925. Rehearing Denied Aug. 14, 1925.) 
129 Southeastern Reporter 53. 
INSURANCE—MORTGAGOR AFTER TRANSFER HAD INSURABLE IN- 

TEREST; INSURER’S PAYMENT TO MORTGAGEE HELD TO HAVE 

BEEN PAYMENT ON POLICY TO INSURED, WHICH LATTER 

COULD ASSERT AS PAYMENT OF DEBT WHEN SUED THEREON 

BY INSURER. 

Under New York standard mortgage clause, where insurer denied liability to 
others than holder of security deed solely because mortgagor’s transferee burned the 
property, stipulation that property was sold by assured subject to security deed, and 
statement of notification to insurer that it had been so sold, showed that he, as 
original owner, would suffer loss by its destruction, and therefore had insurable 
interest in it, and payment by insurer to mortgagee extinguished debt, and was 
payment on policy as to assured, which latter could assert as payment and discharge 
of notes when sued thereon by insurer as assignee of mortgagee. 

(For other cases, see Insurance, Dec. Dig. §§ 115[5], 607.) 

Beck, P. J., and Gilbert, J., dissenting. 

Certified Questions from Court of Appeals. 

Action by F. T. Pike against the American Alliance Insurance Company. 
Judgment for defendant, and plaintiff brought error to the court of Appeals, which 
certified questions to the Supreme Court. Questions answered. 

See, also, 124 S. E. 161. 

Etheridge, Sams & Etheridge, of Atlanta, for plaintiff in error. 

Smith, Hammond & Smith, of Atlanta, for defendant in error. 


Per CurtaM. The opinion in this case contains the answers to the question 
propounded by the Court of Appeals, which are quoted in full below, and which it 
is unnecessary to restate in the form of a syllabus. 

The Court of Appeals requested instruction from the Supreme Court upon the 
following questions involved in this case: 

(1) Where P. was the owner of improved real estate, and on October 10, 1918, 
procurred a loan thereon from S., evidenced by a promissory note and secured by 
a deed of conveyance to the property, and where on the date of the loan P. procured 
and paid for a policy of fire insurance upon a building situated upon the land 
included in the security deed, in which policy it was stipulated that the insurer “does 
insure” P. “for the term of three years,’ and in which was contained what is called 
the “New York standard mortgage clause,” stipulating, among other things, that 
“loss or damage, if any, under this policy, shall be payable to” S. “as first mortgagee 
(or trustee), as interest may appear, and this insurance, as to the interest of the 
mortgagee (or trustee) only therein, shall not be invalidated by any act or neglect 
of the mortgagor or owner of the within described property,” and that “whenever 
this company shall pay the mortgagee (or trustee) any sum for loss or damage under 
this policy, and shall claim that, as to the mortgagor or owners, no liability therefor 
existed, this company shall, to the extent of such payment, be thereupon legally sub- 
rogated to all the rights of the party to whom such payment shall be made, under 
all securities held as collateral to the mortgage debt, or may at its own option pay 
to the mortgagee (or trustee) the whole principal due or to grow due on the mort- 
gage with interest, and shall thereupon receive a full assignment and transfer of the 
mortgage and of all such other securities, but no subrogation shall impair the right 
of the mortgagee (or trustee) to recover the full amount of her claim;” and a further 
clause stipulating that, “if this company shall claim that the fire was caused by the 
act or neglect of any person or corporation, private or municipal, this company shall, 
on payment of the loss, be subrogated, to the extent of such payment, to all right of 
recovery by the insured for the loss resulting therefrom, and such right shall be 
assigned to this company by the insured on receiving such payment;” and where 
thereafter, on October 16, 1919, P. by a deed of conveyance sold and conveyed to 
H. S. all of his interest in the real estate, subject, however, to the loan and security 
deed in favor of S., and thereupon notified the insurer “that the property in question 
had been sold and that the insurance under the said policy was to be payable, in case 
of loss, first to” S., and that the interest of P., with the exception of the above- 
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quoted loss-payable clause to S., had been transferred to H. S., and on October 18, 
1919, an entry was made upon the policy, signed by the insurer only, showing that it 
accepted notice that the interest of P., as assured, had been transferred to H. S., 
but it not appearing from the entry itself by whom or in what form such notice was 
given; and where the note and security deed from P. to S. remained outstanding 
and unpaid, the amount of such indebtedness not exceeding the amount of the 
policy, and where there are no other facts illustrating the right or interest of 
P. in the property in question or in the policy of insurance referred to—(a) Did P., 
after the several transactions stated above, retain an insurable interest in the building 
so insured? (b) Did P., after the several transactions mentioned, retain any interest 
as assured in the policy, the same not having expired? (c) In other words, under all 
the facts stated above, and in the absence of any others, did P. continue to have an 
insurable interest in the property, and, if so, did he also have insurance thereon? 

(2) Where P. was the owner of improved real estate, and, on October 10, 1918, 
procured a loan thereon from S., evidenced by a promissory note and secured by a 
deed of conveyance to the property, and where on the date of the loan P. procured 
and paid for a policy of fire insurance upon a building situated upon the land in- 
cluded in the security deed, in which policy it was stipulated that the insurer “does 
insure” P. “for the term of three years,” and in which was contained what is called 
the “New York standard mortgage clause,” stipulating, among other things, that 
“loss or damage, if any, under this policy, shall be payable to” S. “as first mortgagee 
(or trustee), as interest may appear, and this insurance, as to the interest of the 
mortgagee (or trustee) only therein, shall not be invalidated by any act or neglect 
of the mortgagor or owner of the within described property,” and that “whenever 
this company shall pay the mortgagee (or trustee) any sum for loss or damage under 
this policy, and shall claim that, as to the mortgagor or owners, no liability therefor 
existed, this company, shall, to the extent of such payment, be thereupon legally 
subrogated to all the rights of the party to whom such payment shall be made, under 
all the securities held as collateral to the mortgage debt, or may at its option pay to 
the mortgagee (or trustee) the whole principal due or to grow due on the mortgage 
with interest, and shall thereupon receive a full assignment of the mortgage and of 
all such other securities, but no subrogation shall impair the right of the mortgagee 
(or trustee) to recover the full amount of her claim;” and a further clause stipulating 
that, “if this company shall claim that the fire was caused by the act or neglect of any 
person or corporation, private or municipal, this company shall, on payment of the 
loss, be subrogated to the extent of such payment to all right of recovery by the 
insured for the loss resulting therefrom, and such right shall be assigned to this 
company by the insured on receiving such payment;” and where thereafter, on 
October 16, 1919, P. by a deed of conveyance sold and conveyed to H. S. all of his 
interest in the real estate, subject, however, to the loan and the security deed in 
favor of S., and thereupon notified the insurer that the property in question had 
been sold and that the insurance under the policy was to be payable, in case of loss, 
first to S., and that the interest of P., with the exception of the above-quoted loss- 
payable clause to S., had been transferred to H. S., and on August 4, 1920, H. S. 
contracted to sell the property to K., and thereupon executed to K. a bond for title, 
under which K. went into possession of the property, entries having been made upon 
the policy, signed by the insurer only, showing that it accepted notice, respectively, 
on October 18, 1919, and on August 9, 1920, that the interest of P. “as assured” had 
been transferred to H. S., and that the interest of H. S. “as assured” had been 
transferred to K., but it not appearing from the entries themselves by whom or in 
what form such notices were given; and where, on April 2, 1921, while the loan first 
above mentioned was still outstanding and unpaid, and while the policy was still in 
force, the house so insured was wilfully and criminally set on fire and destroyed by 
K., without the knowledge or consent of P., who “had nothing to do with the 
burning of the same, nor was it burned through his procurement,” and where the 
insurer thereupon claimed that “there was no liability existing under. the policy in 
question to the mortgagor or owners of the property,” and, without knowledge of 
P., paid to S., “under the terms of the New York standard mortgage clause attached 
to said policy,” the above-mentioned note and coupons attached, not exceeding the 
amount of the policy, and in consideration of such payment and upon the request 
of the insurér the note and coupons and the security deed were transferred, assigned, 
and delivered by S., to the insurer, including a conveyance of the title to S. to the 
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property described in the security deed, the insurer having refused to pay the note 
and coupons held by S. until the transfers and assignments above referred to were 
made and the policy surrendered to the insurer, from whose possession it now comes; 
-and where there are no other facts illustrating the rights and liabilities of the parties— 
(a) Did such payment by the insurer to S. operate as an extinguishment of the 
note and coupons as to P., notwithstanding the transfer thereon with the securities 
to the insurer? (b) Was the payment by the insurer to S. a payment upon the 
policy as to P.? (c) Is P. entitled to assert the same as a payment, satisfaction, or 
discharge of the note and coupons when sued thereon by the insurer or transferee? 

Beck, P. J. Questions involving most of the material facts in this case have 
been previously submitted to this court and answered in a decision in the case of 
Pike v. Insurance Co., 158 Ga. 686, 124 S. E. 161. The enumeration of facts in the 
questions dealt with in that case will show the similarity of the questions. The 
opinion there rendered differentiates the case from that of Scottish Union & N. 
Ins. Co. v. Colvard, 135 Ga. 188, 68 S. E. 1097. With the statement of additional 
facts, which will appear from a comparison of the questions submitted in the case 
in 158 Ga., just referred to, with the questions in the instant case, the court submits 
additional questions; and those questions are: (a) Did P., after the several trans- 
actions stated in the question, retain an insurable interest in the building so insured? 
and (b) Did he retain any interest as assured in the policy, the same not having 
expired? and (c) In other words, under all the facts stated above, and the absence of 
any others, did P. continue to have an insurable interest in the property, and if so, 
did he also have insurance thereon? In the former decision in this case it was held: 

“Tt follows, that, under the former rulings of this court if an owner of land 
on which there is a building obtains a loan and executes his notes for the amount and 
a deed to the property as security for the debt, and procures a contract of insurance 
in his own favor insuring the building against loss by fire, and causes the insurer 
to attach to the policy a New York mortgage clause in substance as stated in the 
question propounded by the Court of Appeals, and if after being so insured the 
building is destroyed and a loss ensues for which the insurer is liable to the person 
as whose property the building was insured, and in such circumstances the insurer 
pays the amount of the loss to the lender, asserting and claiming at the time of 
such payment that there is no liability to the person as whose property the building 
was insured, such payment will operate in favor of the borrower as a pro tanto dis- 
charge of the debt as against the lender, and the insurer will not acquire any equitable 
right of subrogation, or right by transfer of the notes and the security to maintain 
a suit against the borrower or the property for the amount so paid to the lender.” 

But the court did not in that opinion directly adjudicate the question as to 
whether, after the several transactions stated in the question, P. continued to have 
an insurable interest in the property. We are of the opinion that he did have such 
insurable interest. It will be observed that from the question it appears that when, 
on October 16, 1919, P. by a deed of conveyance sold and conveyed to H. S. all of 
his interest in the real estate, it was done “subject to the loan and security deed in 
favor of” S., and he thereupon notified the insurer that “the property in question 
had been sold, and that the insurance under the policy would be payable in case of 
loss, first, to” S., and that the interest of P., with the exception of the above-quoted 
loss-payable clause to S., had been transferred to H. S. We think that the stipulation 
that the property was sold and conveyed by P. to H. S., subject to the loan and 
security deed in favor of S., and the statement in the notification to the insurer 
that the property had been so sold, subject to the security deed, shows that the 
original owner of the property, P., would necessarily be benefited from the property’s 
continuing to exist, and would suffer loss by its destruction. For if it continued to 
exist, though it had been sold and conveyed to a third party, it was there subject to 
the security deed executed to S., and, if sold and the proceeds applied to the payment 
of the note secured by the deed to S., P. would be relieved to the extent that the 
proceeds would satisfy that note, and, if it was equal to the amount of the note, 
principal and interest, it would entirely discharge the debt, and, in case of the loss 
of the property insured by fire, he would suffer a corresponding loss. 

In the case of Hanover Fire Ins. Co. v. Bohn, 48 Neb. 743, 750, 67 N. W. 774, 
777 (58 Am. St. Rep. 719), the Supreme Court of Nebraska said: 

“This contention [the contention of the insurer] involves the assumption that 
the Bohns at the date of the issuance of the policy in suit had no insurable interest 
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in the insured property. Is this contention correct? What is an insurable interest? 
In German Ins. Co. of Freeport, Ill. v. Hyman, 34 Neb. 704 [52 N. W. 401] Post, 
J., speaking to this question, said: ‘An interest, to be insurable, does not depend 
necessarily upon the ownership of the property. It may be a special or limited 
interest disconnected from any title, lien, or possession. If the holder of an interest 
in property will suffer loss by its destruction he may indemnify himself therefrom 
by a contract of insurance. If, by the loss, the holder of the interest is deprived of 
the possession, enjoyment, or profit of the property, or a security, or lien arising 
thereon, or other certain benefits growing out of or depending upon it, he has an 
insurable interest.’ ” 

In the case of Williams v. Insurance Co., 107 Mass. 377 [9 Am. Rep. 41] it was 
said: 

“It is now well established that even one who has no title, legal or equitable, in 
the property, and no present possession or right of possession thereof, yet has an 
insurable interest therein, if he will derive benefit from its continuing to exist, or will 
suffer loss by its destruction.” 

In Waring v. Loder, 53 N. Y. 58, it was held that, where one had mortgaged 
real estate and secured his debt and afterwards conveyed the real estate, he still 
had an insurable interest in the property. From the statement of facts in the Waring 
Case, it appears that the defendant executed a mortgage providing that in case of 
his failure to keep the buildings insured the mortgagee might insure the same as 
further security, and add the premiums to the principal. The mortgagee took an 
insurance charging the premiums to the defendant. Defendant sold and conveyed 
the premises. Plaintiff, as assignee of the mortgage, commenced foreclosure, claiming 
the premiums paid. Before judgment the buildings were burned. Upon sale there 
was a deficiency, and judgment therefor was entered against defendant. The 
insurers paid the deficiency upon assignment of the judgment, refusing to pay without 
such assignment. It was in that case held that the receipt of the amount of the 
deficiency from the insurer extinguished the judgment, and the latter took nothing 
by the assignment; and in the course of the opinion it was said: 

“*The mortgagor had an insurable interest. When the mortgage was given he 
had the legal title to the land on which the insured building stood. When he sold 
the land, he had still an interest in the preservation of the property, in order that his 
debt might be paid out of it, the land as between him and his grantee being primarily 
charged with its payment. And this was, we think, an insurable interest within the 
cases. Crawford v. Hunter, 2 B. & P. N. R. 269; Herkimer v. Rice, 27 N. Y. 163.” 

We are aware that decisions seeming to hold contrary to what we have held above 
are to be found, but we think the better view is to hold that the insured, P., under 
the circumstances set forth, continued to have an insurable interest in the property. 
See Yale Law Journal, Feb., 1925, p. 444. 

We are of the opinion that it follows, from what was ruled in the case of 
Pike v. Insurance Co., supra, and what we have ruled above, as to the insurable 
interest of P. in the property after he sold the same to H. S., that the payment by 
the insurer to S. operated as an extinguishment of the note and coupons as to 
P., and that the payment by the insurer to S. was a payment upon the policy as to 
P., and that P. was entitled to assert the same as a payment and discharge of the 
notes and coupons when sued thereon. 

All the Justices concur, except Gilbert, J., absent for providential cause. 

On Rehearing. 

Per CurtAM. Rehearing denied. 

Beck, P. J. (dissenting) Though I am the writer of the opinion which has been 
handed down in this case, I have reached the conclusion, upon further consideration, 
that certain of the questions propounded by the Court of Appeals should have received 
a different answer from that given in the opinion as it stands. I do not dissent from 
the holding that the insured, designated as P. in the question, under the circumstances 
set forth, continued to have an insurable interest in the property. It is true that 
several of the cases cited to support that part of the opinion differed from the present 
case in many respects, and that the doctrines which they lay down were to a certain 
extent obiter; but I thought, upon examining the cases, and still think, that the 
doctrines laid down were sound, as touching the question of P.’s insurable interest 
in the property. But I do not think that he continued to have an interest in the policy 
of insurance after the transfer of the property and the policy. While he continued 
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to have an insurable interest, that interest was not insured. I do not think, when the 
property insured was destroyed by fire, that P. could have possibly maintained, at law 
or in equity, a suit for any part of the insurance money, and that for the reason 
he had no insurance upon his interest in the property. As the policy finally stood, the 
assignee K. was the sole owner of the policy, except as to S., who held the legal 
title to the property by virtue of a loan deed. ‘Where an assignment of the policy’ 
to a purchaser of the insured property has been duly assented to by insurer, a new 
and independent contract arises between the insurer and assignee.” This statement 
of a general principle is taken from 26 C. J. 134, § 157, and is supported by decisions 
of the courts of last resort in many states. And I am of the opinion that the applica- 
tion of that principle in this case requires a different answer to the questions pro- 
pounded by the Court of Appeals, other than that as to whether P. continued to 
have an insurable interest in the property. 
Gilbert, J., concurs in this dissent. 


WITTELS LOAN & Seren a aha AMERICAN CENT. INS. CO. 
No. : 
(St. Louis Court of Appeals. Missouri. June 18, 1925.) 
273 Southwestern Reporter 1084. 

1. INSURANCE—INSTRUCTION HELD NOT ERRONEOUS AS NOT RE- 
QUIRING JURY TO FIND THAT STATEMENTS MADE BY PLAIN- 
TIFF IN PROOFS OF LOSS WERE MADE WITH FRAUDULENT 
INTENT. 

In suit on fire insurance policy, instruction held not erroneous as not requiring 
jury to find that false statements made by plaintiff in proofs of loss were made with 
fraudulent intent, and to deceive and defraud insurer. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 

2. INSURANCE—FALSE REPRESENTATION, TO BE ACTIONABLE, 
MUST RELATE TO “MATERIAL” FACTS. 

False representation in proofs of loss to insurer, to be actionable, must relate to 
material facts, which means facts necessarily having some bearing on the subject- 
matter. ‘ 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 


3. INSURANCE—PLAINTIFF ENTITLED TO RECOVER ON FIRE 
POLICY, UNLESS VARIANCE IN AMOUNT SWORN TO IN PROOFS 
OF LOSS AND AMOUNT PROVEN WAS SO SUBSTANTIAL AS TO 
CONSTITUTE FRAUD. 

In suit on fire insurance policy, plaintiff was entitled to recover, though there was 
a variance existing between amount of loss sworn to in proofs of loss and amount 
proven, unless such variance was so substantial or material as to constitute fraud. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

Appeal from St. Louis Circuit Court; A. B. Frey, Judge. 

“Not to be officially published.” 

Action by the Wittels Loan & Mercantile Company, a corporation, against the 
American Central Insurance Company, a corporation. Judgment for defendant, 
and plaintiff appeals. Reversed and remanded. 

Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, for appellant. 

Jones, Hocker, Sullivan & Angert, of St. Louis, for respondent. 

Daues, P. J. This is an action on a fire insurance policy. There was a verdict 
and judgment for: the defendant, and plaintiff appeals. The policy covered a stock 
of goods, consisting of jewelry, clothing, and other merchandise. The fire occurred 
on March 3, 1922, and plaintiff carried a total insurance of $44,000 on the goods; 
the insurance being distributed between eleven different companies. The petition 
alleges that the damage suffered was $38,045.70, and that the amount due on the 
present policy is $2,161.69, together with interest and reasonable attorneys’ fees. 

The answer, admitting the insurance, alleges that the total loss was $12,942, and 
further sets up the defense of fraud and false swearing, both as to the value of the 
goods and the amount of the loss, and certain other defenses not necessary here to 
refer to. The reply puts in issue the allegations of the answer. 

The loss in this case grows out of the same loss involved in the cases of Wittels 





978 The Insurance Law Journal, Vol. 65 [Dec., 1925 


Loan & Mercantile Co., a Corporation, Appellant, v. Liberty Fire Insurance Co., a 
Corporation, Respondent (No 18907) 273 S. W. 192, and Wittels Loan & Mercantile 
Co., a Corporation, Appellant, v. Pacific Fire Insurance Co., a Corporation, Respon- 
dent (No. 18720) 273 S. W. 194, decided by this court on June 2, 1925. There is 
a difference in both the facts and the instructions as given in cases No. 18907 and 
No. 18720. However, we need not further discuss that difference, since the instruc- 
tion complained of in this case contains the same vice which worked a reversal of 
the judgment in the former cases. 

Appellant complains of instructions No. 6 and No 7, given for defendant, in the 
instant case. These instructions are, respectively, as follows: 

“Instruction No. 6. 

“The court instructs the jury that, if you believe and find from the evidence that, 
after the fire in plaintiff’s premises at 2001-2005 Market street, in the city of St. 
Louis, Mo., on March 3, 1922, the plaintiff, in accordance with the terms of said 
policy, furnished the defendant with an inventory of the goods and merchandise 
which were partially destroyed by said fire, and that in said inventory it was stated 
that the value, before said fire, of the goods and merchandise partially destroyed by 
said fire, was $26,883.79, and that the damage or loss thereto as a result of said 
fire amounted to the sum of $24,545.67, and if the jury believe and find from the 
evidence that the value, before the fire, of the goods or merchandise partially 
destroyed by said fire, did not amount to the sum of $26,883.79, or that the loss 
and damage thereto as a result of said fire did not amount to the sum of $24,883.79, 
and there plaintiff knew at the time of the making of said inventory that the value 
of the goods and merchandise before said fire did not amount to the sum of 
$26,883,79, if you so find, or that the damage or loss thereto as a result of said fire 
did not amount to the sum of $24,883.79, if you so find, and if you further find and 
believe from the evidence that said statements were made by the plaintiff with fraudu- 
lent intent, for the purpose of deceiving and defrauding the defendant, then the court 
instructs the jury that the plaintiff cannot recover, and your verdict will be in favor 
of the defendant.” 

“Instruction No. 7. 

“The court instructs the jury that, if you believe and find from the evidence that 
after the fire which occyrred on March 3, 1922, at the premises occupied by plaintiff, 
the plaintiff, in accordance with the terms of said policy, furnished the defendant with 
proofs of loss duly sworn to by one of the officers of plaintiff, that in said proofs of 
loss it was stated that the sound value of the goods and merchandise in plaintiff’s 
store at 2001-2005 Market street, in the city of St. Louis, Mo., at the time of the 
fire on March 3, 1922, was $44,503.32, and that the loss and damage to such goods 
and merchandise as the result of said fire amounted to the sum of $38,045.70, and if 
you believe and find from the evidence that the aforesaid statements, or either of 
them, in said proofs of loss, were false and untrue, and that plaintiff did not have in 
said store, on March 3, 1922, goods and merchandise of a sound value of $44,503.32, 
or that the loss or damage thereto did not amount to the sum of $38,045.70, and that 
plaintiff knew at the time of the making of said proofs of loss that the goods and 
merchandise in said store was not of a sound value of $44,503.32 (if you so find), 
or that the loss and damage thereto did not amount to the sum of $38,045.70 (if you 
so find), and if you further find and believe from the evidence. that said statements 
were made by the plaintiff with fraudulent intent for the purpose of deceiving and 
defrauding the defendant, then the court instructs you that the plaintiff is not entitled 
to recover, and your verdict will therefore be in favor of the defendant.” 

[1-3] Observably, the instructions are a rescript of the instructions in the 
former cases, except that portion italicized by us in the instant instructions, and 
therefore the present instructions are not vulnerable to the attack that the jury were 
not required to find from the evidence that the statements made by plaintiff were 
made with fraudulent intent and for the purpose of deceiving and defrauding the 
defendant. These instructions, like the instructions in the former cases, required the 
jury to find the loss on partially destroyed goods to be exactly $26,883.79. It is 
shown in evidence that an error was made in the inventory for the loss on saved 
goods, and the claim as finally made was for $20,426.17. So under this instruction 
plaintiff necessarily had to lose its case, unless it proved its loss on goods partially 
destroyed to be $26,883.79, or, in other words, $6,457.62 greater than the amount 
claimed by plaintiff. 
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By instruction No. 6 the jury weré advised that, if they should find that the 
value of the goods partially destroyed by the fire did not amount to the sum of 
$26,883.79, they must find for the defendant. Again, if the loss and damage to the 
merchandise which was partially destroyed did not amount to the exact sum of 
$24,545.67, the verdict must be for the defendant. 

In instruction No. 7 the jury were required to return a verdict for defendant 
if plaintiff did not have in said store, on March 3, 1922, merchandise of the sound 
value of $44,503.32. Again that, if the loss and damage to said goods did not amount 
to the sum of $38,045.07, the verdict must be for the defendant. 

As has been pointed out in the authorities cited in the case of Wittels Loan & 
Mercantile Co. v. Liberty Fire Insurance Co., No. 18907, false representation or 
concealment must relate to a matter material to the transaction involved. False 
representation in order to be actionable must relate to “material facts ;” that means 
facts necessarily having some bearing on the subject-matter. These instructions sub- 
mit the amount in dollars and cents, and positively direct the jury that, if either 
the value of the property, or the value of the damaged goods, or the loss to the 
damaged goods was less in any sum, however small, than the amount represented, 
then the plaintiff is cut off of recovery. The instruction does not submit the proposi- 
tion to the jury that the variance existing between the amount sworn to and the 
amount proven must be substantial or material in order to constitute fraud, but it 
leaves the jury no avenue of escape in finding for the defendant, if there is any 
difference whatsoever between these figures. 

We think these instructions were erroneous and prejudicial, and, for the reasons 
set out in the case of Wittels Loan & Mercantile Co. v. Liberty Fire Insurance Co., 
No. 18907, the judgment is reversed, and the cause remanded. 

Becker and Nipper, JJ., concur. 


(240 N. Y. 398.) 


AMERICAN EAGLE FIRE INS. CO. et at. v. NEW JERSEY INS. CO. 
(Court of Appeals of New York, July 15, 1925.) 
148 Northeastern Reporter 562. 
1. ARBITRATION AND AWARD—LAW FORBIDS ARBITRATOR TO DE- 

FEAT PURPOSE OF ARBITRATION BY HIS CONDUCT. 

Law forbids an arbitrator, though he acts with good intentions, to so conduct 
himself as to defeat the purpose of the arbitration by acting either for his own con- 
venience or in interests of party by whom named, except that he has power, under 
Civil Practice Act, § 1453, to withdraw before all proofs and allegations are heard. 

(For other cases see Arbitration and Award, Dec. Dig. § 31.) 


2. ARBITRATION AND AWARD—WITHDRAWAL OF ONE OF ARBI- 
TRATORS ON THRESHOLD OF FORMAL AWARD DOES NOT END 
soe OF REMAINING TWO ARBITRATORS TO MAKE 
Under submission agreement providing that, if arbitrator ceases to act as such, 

a substitute should be appointed, one of three arbitrators may not prevent other two 

from making a valid award, and his withdrawal on the threshold of a formal award 

did not end the authority of the other two to make an award. 

For other cases, see Arbitration and Award, Dec. Dig. § 35.) 


3. ARBITRATION AND AWARD—SUBSTITUTE ARBITRATOR, TO TAKE 
PLACE OF ONE RESIGNING, NEED NOT BE APPOINTED, WHERE 
CASE HAS BEEN HEARD AND PRACTICALLY DECIDED. 

_ Where arbitration agreement provided: that if arbitrator ceased to act a sub- 
stitute should be appointed, held fairly and equitably interpreting such agreement in 
harmony with Civil Practice Act, §§ 1451 and 1453, that the vacancy caused by the 


withdrawal of an arbitrator need not be filled if the case has been heard, considered, 
and practically decided. 


Crane, J., dissenting. 

(For other cases, see Arbitration and Award, Pc. Dig. § 26.) 

Appeal from Supreme Court, Appellate Division, First Department. 

Arbitration proceeding between the American Eagle Fire Insurance Company 
and another and the New Jersey Insurance Company. From an order of the Appel- 
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late Division of the Supreme Court (210 App. Div. 879, 206 N. Y. S. 879), which 
affirmed an order of the Special Term, denying a motion to confirm the award of 
the arbitrators and vacating award, the later appeals. Reversed. 


The facts herein are as follows: In the year 1920, pursuant to an agreement 
made in the latter part of December, 1919, New Jersey Insurance Company, appellant, 
issued one or more policies of reinsurance to American Eagle Fire Insurance Com- 
pany, the American Insurance Company, Fidelity-Phenix Fire Insurance Company, 
Glens Falls Insurance Company, and Hanover Fire Insurance Company. 


New Jersey Insurance Company refused to pay losses under the reinsurance 
policies, claiming that they were invalid because of alleged misrepresentation and 
concealment. Accordingly, under date of August 22, 1922, the parties executed an 
agreement and submission to arbitration, in which the dispute as to the validity of 
the policies was submitted to three arbitrators. Two of the arbitrators, Mr. Osborn 
and Mr. Ullman, were named in the arbitration agreement, and the third arbitrator, 
Mr. Cox, was later appointed by written agreement between the parties. 


The arbitration agreement provided that an award should be made on or before 
November 1, 1922. This date was extended to December 1 by written agreement. 
The first hearing before the arbitrators was held on November 2 and hearings con- 
tinued thereafter from time to time to December 4, 1922. A large number of wit- 
nesses were examined, approximately 400 pages of testimony were taken, and a large 
number of exhibits were submitted. At the request of the arbitrators, the time within 
which the award might be made was first extended to December 15 and was later 
extended to December 22, 1922. Briefs were submitted to the arbitrators on Decem- 
ber 16, and several sessions were held by them to discuss their decision. On the 
afternoon of December 21, the day before the date on which the award was required 
pursuant to the last extension, the arbitrators held a meeting and requested that 
the parties agree to a further extension of the time within which an award might 
be rendered. This was agreed to by the five companies, but was refused by New 
Jersey Insurance Company. Mr. Osborn, one of the three arbitrators, then stated 
at this meeting on December 21, in the presence of the other two arbitrators and of 
counsel for both parties, that he felt he could not do justice to the case in the short 
time remaining, namely prior to midnight of the following day, and that, unless a 
further extension were granted, he would resign. Meanwhile, Mr. Osborn had been 
in touch with respondents’ attorneys and was obtaining cases from them to sustain 
their side of the controversy. A further meeting was held on the morning of Decem- 
ber 22, at which Mr. Cox and Mr. Ullman, two of the arbitrators, were present. 
At this meeting was presented and read a letter from Mr. Osborn in which he said: 
“IT must and do therefore resign.” Mr. Osborn was not present at this meeting, and 
took no part in any of the proceedings after the meeting of December 21. After 
discussion, Mr. Cox stated that he and Mr. Ullman would spend the rest of the day 
in going over the evidence, exhibits, and briefs, and that if he and Mr. Ullman, the 
other arbitrator, could concur in a decision, they would render an award. An award 
was made and signed by them. 

The first paragraph of the arbitration agreement provided as follows: 

“First. The parties hereto name and appoint Frank H. Osborn and Albert Ull- 
man as two of the three arbitrators herein provided for. In the event that Frank H. 
Osborn shall refuse to act as such arbitrator, or having accepted the appointment 
hereunder shall later cease to act as such arbitrator through death, resignation, or 
otherwise, the parties of the first part shall elect an arbitrator from among the indi- 
viduals named in the list of ‘proposed arbitrators,’ annexed hereto,” and so as to 
each of the other arbitrators. . 

“Fourth. It is understood and agreed that the arbitrators, or a majority of them, 
are to determine whether or not the said policies are unenforceable by reason of any 
misrepresentation or concealment of material facts by the agents or agents of the 
parties of the first part or any of them. 

“In the event that the arbitrators, or a majority of them, shall find and determine 
that the said policies are so unenforceable, they shall find in their awards that nothing 
is due from any of the parties hereto to any of the other parties hereto, arising out 
of the issuance of said policies. ; 

“Fifth, * * * The awards shall be in writing, shall be subscribed by all of the 
arbitrators unless only two of the arbitrators shall agree upon said award, in which 
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case it shall be signed by the two arbitrators so agreeing. * * * An award by a ma- 
jority of the arbitrators shall be valid and binding.” : 

On December 20, 1923, New Jersey Insurance Company brought on for hearing 
before Special Term a motion to confirm the purported award made by the two 
arbitrators following the resignation of Mr. Osborn. The Special Term denied the 
motion, holding that under the express provisions of the first clause of the arbitration 
agreement, the two remaining arbitrators were without power to make the award, 
in view of the fact that Mr. Osborn, the third arbitrator, had resigned or ceased to 
act, and held that the purported award was a nullity, and vacated it. On appeal 
the Appellate Division unanimously affirmed without opinion the order of Special 
Term. The matter is now before this court as the result of leave to appeal granted 
by this court. 


Frederic R. Coudert, Charles A. Conlon, and Mahlon B. Doing, all of New 
York City, for appellant. 


D. Roger Englar, Lamar Hill, and George S. Brengle, all of New York City, 
for respondents. 


Julius Henry Cohen and Kenneth Dayton, both of New York City, for Chamber 
of Commerce of State of New York, amicus curiz. 

Pounp, J. (after stating the facts as above). The question is whether, after 
the final submission of an arbitration, one of three arbitrators may, by his resignation, 
prevent the other two arbitrators from making a valid award under a submission pro- 
viding for an award by a majority and for the filling of vacancies in case an 
arbitrator resigns. It is contended on one hand that, while the final award may 
unquestionable be made by a majority of the arbitrators, nevertheless, in case of a 
vacancy by resignation before the final award is made, the agreement requires literally 
the choice of a substitute arbitrator before an award can be made; it is contended, 
on the other hand, that the arbitration proceedings proper, which require all the arbi- 
trators to act, and when the case is finally submitted to the arbitrators for their 
decision, and that the withdrawal of an arbitrator thereafter is of no more im- 
portance than the equivalent of a dissent. 

The Legislature by the enactment of the Arbitration Law of 1920 (Consol. Laws, 
c. 72), and this court, by upholding broadly the constitutionality of the statute 
(Matter of Berkovitz v. Arbib & Houlberg, Inc., 230 N. Y. 261, 130 N. E. 288), 
have given a new importance to arbitration tribunals set up by the parties as a 
substitute for the courts in the settlement of controversies. To approach the consid- 
eration of the question, we may therefore properly bear in mind the development of 
the common law of arbitration through the statutes to its present stage. 

But, first, the practice of arbitrators of conducting themselves as champions 
of their nominators is to be condemned as contrary to the purpose of arbitrations, 
and as calculated to bring the system of enforced arbitrations into disrepute. An 
arbitrator acts in a quasi judicial capacity, and should possess the judicial qualifica- 
tions of fairness to both parties, so that he may render a faithful, honest, and dis- 
interested opinion. He is not an advocate whose function is to convince the umpire 
or third arbitrator. He should keep his own counsel, and not run to his nominator 
for advice when he sees that he may be in the minority. When once he enters into 
an arbitration he ceases to act as the agent of the party who appoints him. He must 
lay aside all bias, and approach the case with a mind open to conviction and with- 
out regard to his previously formed opinions as to the merits of the party or the 
cause. He should sedulously refrain from any conduct which might justify even the 
inference that either party is the special recipient of his solicitude or favor. The 
oath of the arbitrators is the rule and guide of their conduct. Civil Practice Acct, 
§ 1452, prescribes the form of oath as follows: 

“Before hearing any testimony, arbitrators selected either as prescribed in this 
article or otherwise must be sworn, by an officer authorized by law to administer 
an oath, faithfully and fairly to hear and examine the matters in controversy and to 
make a just award according to the best of their understanding. * * * ” 

The oath may be waived, but the obligation remains. Although a known interest 
does not disqualify, and the parties may not complain merely because the arbitrators 
named were known to be chosen with a view to a particular relationship to their 
nominator or to the subject-matter of the controversy, they are entitled to expect 
that arbitrators thus chosen will proceed with indifference and impartiality. 

[1] Viewed with this background, the law forbids the arbitrator, even though 
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he acts with good intentions, so to conduct himself as to defeat the purpose of the 
arbitration by acting either for his own convenience or in the supposed interests of 
the party by whom he is named, except as he has, under Civil Practice Act, § 1453, 
the naked power to withdraw before all the proofs and allegations are heard. Matter 
of Bullard v. Morgan H. Grace Co., Inc., 240 N. Y. 388, 148 N. E. 559, decided 
herewith. He accepts responsibilities to which convenience and favor must defer. 
We may assume that Mr. Osborn’s conduct was inspired by the best of reasons and 
with no intention to frustrate the arbitration for ulterior ends. Another might follow 
the same course of conduct that he followed with an eye single to his own con- 
venience or the interest of his nominator to avoid an adverse decision. Such an un- 
toward result should be avoided, unless the law applicable to arbitrations permits the 
arbitration to be brought to so impotent a conclusion. 

[2] The provisions of the Civil Practice Act, so far as practicable and con- 
sistent, apply to arbitration agreements. Material provisions are as follows: 

“Sec. 1451. Hearings by Arbitrators. Subject to the terms of the submission, 
if any are specified therein, the arbitrators selected as prescribed in this article must 
appoint a time and place for the hearing of the matters submitted to them, and must 
cause notice thereof to be given to each of the parties. They, or a majority of them, 
may adjourn the hearing from time to time upon the application of either party for 
good cause shown or upon their own motion, but not beyond the day fixed in the 
submission for rendering their award, unless the time so fixed is extended by the 
written consent of the parties to the submission or their attorneys.” 

“Sec. 1453. Power of Arbitrators. The arbitrators selected either as prescribed 
in this article or otherwise, or a majority of them, may require any person to attend 
before them as a witness, and they have, and each of them has, the same powers with 
respect to all the proceedings before them which are conferred upon a board or a 
member of a board authorized by law to hear testimony. All the arbitrators selected 
as prescribed in this article must meet ‘together and hear all the allegations and 
proofs of the parties; but an award by a majority of them is valid unless the con- 
currence of all is expressly required in the submission.” 

The scheme of the law thus divides the arbitration proceedings into two parts: 
(a) The hearing, and (b) the decision and award. All the arbitrators must hear 
the allegations and proofs of the parties, but an award by a majority of them is valid 
unless the submission otherwise provides. Even when, prior to the enactment of the 
Arbitration Law of 1920, agreements to arbitrate and submissions were arbitrarily 
revocable up to a certain stage in the proceedings, the Code of Civil Procedure, 
section 2383, drew the line thus indicated between the hearing and the award. It 
read: 

“A submission to arbitration * * * cannot be revoked by either party, after the 
allegations and proofs of the parties have been closed, and the matter finally sub- 
mitted to the arbitrators for their decision.” 

Now that agreements to arbitrate are no longer revocable at the will of a party 
but may be enforced by a party who is aggrieved by a refusal to proceed to arbi- 
tration, this limitation no longer has a place in the law and has been repealed, but 
it is significant that, even under the earlier ‘practice, a party who stayed in until the 
final submission to the arbitrators for their decision could no longer trim his sails to 
shift his course when the wind of defeat began to rise. 

At common law more latitude was allowed as to the hearing. Where the sub- 
mission was to three, with power to two to make the award, two had power to hear 
where the third was notified and refused to attend or was willfully absent (Crofoot 
v. Allen, 2 Wend. 494), but by the Revised Statutes (now Civil Practice Act) all 
the arbitrators were required to hear all the proofs and allegations of the parties, 
otherwise the award was a nullity. (Bulson v. Lohnes, 29 N. Y. 291). No further 
change was made in the common law. It is not said that all the arbitrators must 
participate in making the award. That is an exception to the general rule which 
may be expressly stipulated for by the parties. All the arbitrators should be notified 
to meet for deliberation, so that opportunity for full consultation is furnished, but 
it is not the rule that one may then, by willful absence—and resignation at this 
stage is no less than willful absence—prevent an award by a majority. All should 
meet and hear the proofs, but the report of two is valid, unless the third has been 
excluded from participation in their deliberations without fault on his part. The 
1efusal of the third arbitrator to attend after final submission ceases to be material 
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when its effect would be to juggle one of the parties out of the benefit of the arbi- 
tration. Carpenter v. Wood, 42 Mass. (1 Metc.) 409. If an arbitrator may resign 
at the last moment, if concert of action in reaching a decision as distinguished from 
the award itself is necessary, no award could be reached in any case if at the eleventh 
hour one of the three found himself in the minority and sought to serve his own 
interest or those of the party naming him by resigning. The law does not con- 
template that the edifice thus elaborately raised should be toppled over by such an 
untimely explosion from within. The salutary purpose of an arbitration is the sum- 
mary and extrajudicial settlement of controversies between parties. The court should 
pause before permitting a technical and strained construction of the law or the agree- 
ment of the parties to defeat that purpose. If the law or. the parties contemplate 
the possibility of an endless chain of frustrated arbitrations or the summary termi- 
nation of the submission, when the pen is in the hand of two of the arbitrators to 
sign an award, the meaning should be unmistakably expressed. It is highly improb- 
able that any arbitration agreement or submission to arbitration would be made if it 
would involve the parties in. such absurd consequences. Laws should be construed 
sensibly, and plain purposes should not be defeated by narrow interpretations. 

It follows that the withdrawal of one of the arbitrators on the threshold of a 
formal award does not end the authority of the other two, unless the terms of the . 
arbitration submission take the case out of the general rule governing majority 
awards. The arbitration agreement and the Civil Practice Act should be read in 
harmony, where harmony is possible. Literally, the agreement provides that, if an 
arbitrator ceases to act, a substitute arbitrator shall be chosen. But the substitute 
clause need not be read so crabbedly as to permit an unreasonable result in flat con- 
tradiction of the common and statute law. The letter should be enlarged within 
legitimate bounds, rather than limited, when the end in view may thereby be more 
effectively accomplished. 

[3] Under a fair and equitable interpretation of the submission agreement, a 
vacancy caused by the withdrawal of an arbitrator need not be filled after the case 
has been heard, considered, and practically decided. The withdrawal at that point 
does not prejudice the rights of the parties to a hearing before a full board and an 
award by a majority, or make necessary a rehearing of all the allegations and 
proofs of the parties before a substitute arbitrator. 

The orders should be reversed, with costs in all courts, and application to con- 
firm award granted, with $10 costs. , 

Crane, J. (dissenting). The Arbitration Law is based on contract. There can 
be no arbitration enforced upon the parties by the courts in the absence of contract. 
The contract of arbitration is to be construed like any other contract and all its 
terms and conditions given force and effect unless they are against public policy or 
illegal. Matter of Zimmerman v. Cohen, 236 N. Y. 15, 139 N. E. 764. 

Article 2, §§ 3 and 4, of the Arbitration Law, are based upon a previous existing 
contract. If the contract provides how an arbitrator shall be appointed in case of 
failure or neglect of one to act, this method must be pursued. The court acts only 
on failure of the parties to live up to the contract. There is nothing in the law that 
prevents the parties from contracting for the appointment of three arbitrators, and 
that if one should resign after the hearings were closed, and before decision, another 
should be appointed in his place. In fact, this is what happens in case of death. 
Should one of three arbitrators die at the end of the hearings and before decision, 
another arbitrator, in my opinion, would have to be appointed to take his place. An 
award by the two living arbitrators would be void. 

The result is the same when one of the arbitrators ceases to exist as such by 
resignation. He is actually dead to the proceeding. The case would be different 
if his resignation was brought about by the action of the party appointing him, or 
was done in bad faith. We must assume in this case, after the unanimous affirmance, 
that Osborn’s resignation was in the utmost good faith; and it is conceded that the 
respondents are not the cause, but the sufferers. They contracted for just such an 
emergency in the very first paragraph of the arbitration agreement: 

“* * * In the event that Frank H. Osborn shall refuse to act as such arbitrator 
or, having accepted the appointment hereunder, shall later cease to act as such arbi- 
trator through death, resignation or otherwise, the parties of the first part shall (1) 


elect an arbitrator from among the individuals named in the list of ‘Proposed Arbi- 
trators,’ annexed hereto.” 
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The opinion of this court in my judgment amends and modifies this contract. 
The resignation of Osborn, it says, must take place before the hearings have ended 
and not after. There is no such limitation in the contract. The parties have agreed 
otherwise, and as I have before stated, I do not think the law prevents them from 
making such an agreement. Such a limitation does not apply, I take it, in case of 
Osborn’s death after a hearing and before decision. Why should there be this limi- 
tation in the one instance and not in the other? Of course we must assume that 
there was the utmost good faith in the resignation. Bad faith changes all things. 
The cases where an arbitrator deliberately resigns in order to prevent an adverse 
decision can be dealt with when they arrive. This is not such a case. 

The contract having provided for an arbitration, the decision was as important 
as the hearings. The respondents were entitled to an arbitrator appointed by them 
to discuss the case and present his views, whatever they were, and both parties were 
entitled to three arbitrators, able to act and functioning as such at the time of the de- 
cision, although the majority vote of the three could make the decision. Civ. Prac. 
Act, § 1453. 

: Such is the contract as I ,read it, which the parties have made. For these reasons 
dissent. 

Hiscock, C. J., and Cardozo, McLaughlin, Andrews and Lehman, JJ., concur 
with Pound, J. Crane, J., reads dissenting opinion. 

Orders reversed, etc. 


COLUMBIA CORPORATION, Inc., v. INSURANCE CO. OF NORTH 
AMERICA. 
(Supreme Court, Appellate Division, First Department, July 6, 1925.) 
211 New York Supplement 198 
INSURANCE—EVIDENCE HELD TO SHOW INSURED FALSELY REP- 

RESENTED OWNERSHIP OF GOODS DESTROYED, AND POLICY 

WAS THEREFORE VOID. 

Evidence held to show that insured made false representations “before or after 
loss” as to ownership of goods destroyed by fire on premises of another, and policy 
was therefore void. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Trial Term, New York County. 

Action by the Columbia Corporation, Inc., against the Insurance Company of 
North America. From a judgment for plaintiff for $3,478.06, entered on a directed 
verdict for plaintiff at the end of the case, a jury having been waived, defendant 
appeals. Reversed, and complaint dismissed. 

Argued before Clarke, P. J., and Dowling, Merrell, McAvoy, and Burr, JJ. 

Leo Levy, of New York City (Harold R. Medina, of New York City, of 
counsel), for appellant. 

Meyer D. Siegel, of New York City, for respondent. 

Burr, J. The action was brought to recover, under a policy of fire insurance 
issued by the defendant, the value of certain merchandise destroyed or damaged by 
fire in July, 1921. This single question presented to the trial justice, and now pre- 
sented on this appeal, is one of fact with respect to whether or not the record shows 
fraudulent conduct on the part of the plaintiff in connection with the claim herein 
presented. The policy sued upon is the ordinary standard form and contains the 
following provision: 

“This entire policy shall be void if the insured has concealed or misrepresented 
any material fact or circumstance concerning this insurance or the subject thereof, 
or in case of any fraud or false swearing by the insured touching any matter relat- 
ing to this insurance or the subject thereof, whether before or after loss.” 

‘The policy of insurance in suit was one of four issued to the plaintiff. The other 

three policies were issued by the Sun Insurance Company, the Liverpool, London & 
Globe Insurance Company, Limited, and the London Assurance Corporation, re- 
spectively. 

Defendant alleges in its answer, and sought to prove upon the trial, that the 
claim of the plaintiff is made as the result of a conspiracy between Abraham 
Schwartz, the president of the plaintiff Columbia Corporation, the plaintiff’s chief 
witness in this case, and Benjamin Kaplan, who was the general manager of the 
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business of the Standard Artificial Leather Company, in whose premises the fire 
took place. Kaplan had previously been in business himself, but his corporation 
jailed, his wife bought out the business, and Kaplan remained as manager of the 


same business in his wife’s name. Kaplan had for many years been closely associated 
in business with Schwartz. 


The plaintiff claims that in the months of April, May, and June 1921, a quantity 
of merchandise was shipped to Kaplan—that is, to the Standard Artificial Leather 
Company—on consignment, and upon the distinct understanding that the title to 
the goods was not to pass until they were paid for. The plaintiff further claims that 
these goods were delivered to the premises of the Artificial Leather Company, that 
they were not sold and paid for, and that they were destroyed or so damaged as to 
be practically destroyed by the fire, which took place in the premises on the 30th day 
of July, 1921. 

Defendant insists that, if Schwartz and Kaplan were doing business honestly, it 
would have been an easy matter for them to produce: (1) Bills or invoices in which 
the goods were described and identified; (2) receipts for the merchandise in which 
there would also appear a description and identification; (3) books containing entries 
evidencing the sale and delivery, also with some description and identification; and 


(4) bills and books entries showing the persons from whom the goods had been 
purchased by the Columbia Corporation. 


The defendant claims, and the evidence in this case tends to support the claim, 
that beth Schwartz and Kaplan were dishonest, and that they both deliberately saw 
to it that their books and records, invoices, bills, and receipts should all be in such 
condition that they could be shifted, altered, and changed around as circumstances 
might subsequently render expedient, to the end that both Schwartz and Kaplan 


could separately make claim for payment from their respective insurance companies 
for the loss of the same identical goods. 


It appeared on the trial that the plaintiff’s original ledger sheet covering the pe- 
riod of April, May, and June, 1921, had been destroyed, and new ledger sheets had 
been fraudulently prepared from time to time, no less than two of which fraudu- 
lently prepared ledger sheets were produced and offered in evidence. 

Schwartz was examined before trial on April 11, 1922. Bills and receipts relat- 
ing to plaintiff’s business were produced on that examination, and Schwartz was ex- 
amined at length regarding them. The result was that the discrepancies between 
these papers became very apparent, and particularly the discrepancy in amount be- 
tween the bills then produced by Schwartz and the total for which the claim against 
defendant was made in accordance with the statement of loss prepared for the ad- 
juster. The bills first produced by Schwartz on the examination before trial 
amounted to a total of only $6,926.37, or approximately $2,000 less than the state- 
ment prepared for the adjuster, which made a total of $8,710.89. Schwartz made no 
satisfactory explanation of the discrepancy. 

Some time later, when the first trial in the action brought by plaintiff against 
the Sun Insurance Company came on in the City Court, it appeared Schwartz and 
Kaplan had in the meantime prepared Defendant’s Exhibit D-1, which was for the 
first time produced at the trial in the City Court. The exhibit appears in the record 
of the instant case, and is dated June 25, 1921. Schwartz testified on the present 
trial that immediately after the fire he sent copies of the invoices to C. R. Young 
& Co., who represented plaintiff as adjusters of loss, so that the insurance might be 
adjusted. When interrogated on cross-examination as to whether or not he had de- 
livered to C. R. Young & Co. Defendant’s Exhibit D-1, he testified, as follows: 


i <Q. Did you send to Young & Co. a copy of that memorandum? A. A copy of 
that : 


“Q. Yes cr no? A. I don’t remember. 


“Q. Do you claim in this case for the Columbia Corporation the articles that are 
on that memorandum, Exhibit D? A. Yes. 


‘ “The Court: Do you claim the merchandise which is described in Exhibit D? 
The Witness : Yes; I do. 
“Q. Did you ever give anybody a copy of that paper, Exhibit D, until the day 


of the second trial before Judge Callahan, when you brought it into court? A. If I 
gave anybody a copy of it? 


“Q. Anybody? A. I don’t remember.” 
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The certified public accountant, who was employed by the New York Board 
of Fire Underwriters to investigate this matter, testified: 5 , 

“QO. I show you a paper that has been marked Exhibit D (handing witness 
paper) on this trial, dated June 21, 1921, and ask you if, prior to the second day of 
the trial before Judge Callahan in the City Court in April, 1922, you had ever seen 
that paper before? A. No, sir. ‘ ; h 

“Q. Did Mr. Siegal or did Mr. Schwartz produce it at any time on the examina- 
tion before trial in April, 1922, at 193 Mercer street? A. I did not see it. { 

“Q. Did you find, in any of the books of account of the Columbia Corporation 
that you examined, any notation of that memorandum? A. No; I did not 

“Q. Does it appear in any way, shape, or form upon the ledger in evidence, page 
221, marked on this trial Exhibit D-1? A. No; it does not.” 

The evidence showed there was not a single entry in any of the books of the 
Columbia Corporation which in any way referred to the subject-matter of this 
alleged document, a copy of which is as follows: 

“Defendant’s Exhibit D-1. he 
“Standard Artificial Leather Co., Converters and Jobbers in Artificial Leather and 
Automobile Fabrics. 
“117 Bleecker Street. 
“New York, June 25, 1921. 


“Columbia Corp., 193 Mercer St., N. Y—Dear Sirs: We are holding subject 
to your order: 


616 yds. White Drill N. B 
1,000 “ Black Drill 30c 


1,059 “ Moleskin 100 


“Yours truly, Standard Artificial Leather Co., 
“By Benjamin Kaplan.” 

It is clear Schwartz had simply caused this paper to be manufactured for the 
purpose of the trial. It was subsequently proved that he had manufactured other 
evidence. Schwartz was cross-examined as to any explanation he might have for the 
belated production of this document. He gave several explanations, each different 
from the other. 

Schwartz testified that the merchandise for the loss of which the present claim 
is asserted had been delivered to Kaplan on consignment and the invoices were dated 
April 21, 1921 (Nos. 192, 193, 235), April 25 (No. 304), May 11 (No. 1294), June 3 
(No. 1917), and June 6 (No. 2010). His first explanation of Defendant’s Exhibit 
D-1, dated June 25, was as follows: 


iM or Each bill or charge that you had in your books had a number, didn’t it? 
ee. 


“Q. And each number of the invoices you had copied and sent to C. R. Young & 
Co. you said in August? A. I think so. 


“Q. Now, you only think so. Do you want to correct that statement? A. Can, 
I correct it? ; 

“Q. If you wish, go ahead. A. In these bills is more merchandise which we sold 
him outright in different bills. There was an exchange, and I sent a certain part of 
merchandise, and he gave me back a different paper—an exchange, and permitted him 
to sell a certain part. This is the correction I wish to make regarding these bills.” 

He gave another explanation, as follows: 

“Q. Will you please tell me what your purpose was in delivering that merchan- 
dise to Kaplan? A. That man used to work for us. Then he went himself into busi- 
ness and he came to me that I should sell the merchandise on credit. I used to sell 
him on credit, and I see that he can use more merchandise than I wanted to trust him 
with. I looked around, and he picked up $15,000 or $16,000 worth of merchandise. 
I said, ‘Here, wait.’ I said, ‘I can trust you $2,000 or $3,000. If you want to have 
a lot of merchandise on consignment, or when you put out a few lots, you deliver cus- 
tomer’s papers, you can get more merchandise, and on that basis I can sell you 
goods.’ He said, ‘All right.’ He took papers, and in the banks he could not work 
the papers. He don’t want me to know every time he got a customer. He came 
over to me, and he says, ‘Here, send me the merchandise on consignment, and any 





Fire] Columbia Corp. Inc. v. Ins. Co. of North America 987 


merchandise which I sell I will bring you customer’s papers. Before I will ship the 
merchandise you will find it O. K. that you want to take that man’s paper.’ If he 
will sell the lot, he should bring me the paper, or I will tell him before to O. K. the 
sale, and I should release him that lot. He agreed in that way. I sold him a few lots 
outright, and when he wanted too much I gave consignment of orders. Then it came 
up many times he wanted to sell a few lots of these goods, and he bought a few lots 
which he could not sell, and he bought outright, and he gave me back the other lots on 
consignment for these lots, to release him these lots. That is the way we worked. 

“By the Court: Q. I understand everything you say up to the end, but I don’t 
quite understand your explanation of why you are claiming any loss of the merchan- 
dise on this particular receipt, Exhibit D, when you say that the title to that mer- 
chandise has passed to him. Explain that to me again. 

“A. This lot—part of this lot was sold outright. Then he could not sell it so 
quick, and it happened he got customers for some of the lots. He came to me, and 
proposed to me that he can sell a few different lots from the consignment basis, but 
he wanted me to take back different lots which were sold outright, and I released 
him the lots from consignment basis, some of them.” 

Still a third explanation appears as follows: 

“Q. Don’t you know that no place in any part of your business records is there 
any memorandum of that bill? A. No; this is the receipt only, the exchange which 
I gave him permission to sell a certain amount of merchandise, and this should remain 
which was sold outright—should remain on consignment.” 

On his examination before trial, Schwartz was asked about what documentary 
evidence he had to show that the transaction between him and Kaplan was a consign- 
ment merchandise transaction. His answer was, “Simply the receipts.” .Later on in 
the examination before trial, he was examined about the charge book and the ledger, 
and the following occurred: 

“Q. Therefore these charges would be on the ledger, wouldn’t they? A. Only the 
ledger wouldn’t say ‘consignment.’ ” 

When shown this ledger sheet, Exhibit D, at the trial of this action, Schwartz 
insisted that it was “the original ledger sheet” and that he was making no mistake 
at all about it. A photographic copy of Exhibit D appears in the record. 

This statement of Schwartz’s was found to be false. The bookkeeper who pre- 
pared this fraudulent document at the dictation of Schwartz was produced later in 
the trial, and she testified fully as to the circumstaices under which this bogus ledger 
sheet was made up. Miss Cash, Schwartz’s bookkeeper, who had since married the 
former general manager of the plaintiff corporation, testified: 

“Q. (Handing witness paper): I show you a ledger sheet, page 221, that is 
marked ‘Defendant’s Exhibit D.’ Is that the real ledger sheet? A. No. 

“Q. What became of the real ledger sheet? A. I don’t know. 

“Q. To whom did you give it? A. To A. Schwartz. 

“Q. Abraham Schwartz, sitting here? <A. Yes. 

“Q. Do you remember the time that Mr. Wood and I came to the office of 
the Columbia Corporation in April, 1922? A. Yes. 

“Q. Was it before that day, or after that day, that the original sheet had been 
delivered to Abraham Schwartz? A. After.” 

And again (folio 326) : 

“Q. Who, if anybody, gave you instructions to write that page 221? A. What 
do you mean—rewrite it? 

“Q. Yes. A. Mr. A. Schwartz.” 

And again (folio 332): 

“Q. How long after July, 1921, was that erasure and correction made in your 
book. A. At the time that we rewrote those sheets, we changed the entries. 

“Q. At the time you rewrote this 221? A. Yes. 

“Q. Under direction of Mr. Schwartz? A. Yes. 

F + When you rewrote it you added these words, ‘on consignment,’ did you not? 
: id. 

“Q. And you put the ditto marks there? A. Yes. 

“Q. And that was under the direction of Mr. Abraham Schwartz? A. Yes.” 

As the ledger sheet covered a considerable period of time, during which there had 
been another bookkeeper, Schwartz took the precaution of having the bogus ledger 
sheet written partly in the handwriting of Miss Cash and partly in the handwriting 
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of one of the stenographers, a Miss Becker. When closely interrogated by the court, 
this woman admitted that she had committed perjury on one of the other trials, at 
which she had testified that the ledger sheet was the original and genuine one, and her 
explanation was: 

“I was employed by the Columbia at the time, and naturally I did not tell them 
that it was a duplicate sheet.” 

On the question of whether the original ledger sheet had contained the words “on 
consignment,” which appear on Defendant’s Exhibit D, Miss Cash insisted that she 
was not sure, although she thought perhaps they had also appeared on the original 
sheet. 

Finally, it appeared that this ledger sheet had been forged and rewritten, not 
merely once, but several times. Thus Miss Cash testified : 

“Q. Please be frank with the court. Tell us how many times that page was writ- 
ten before 221, Exhibit D, was written? A. I cannot recall how many times. 

“Q. About? A. About three cr four times. 

“Q. And to whom did you pass the original ledger record? A. Mr. A. Schwartz. 

“Q. Abraham Schwartz? A. Yes. 

“Q. Isn’t it a fact that, when the ledger sheet was originally written, there did 
not anywhere appear thereon the words, ‘on consignment’? A. Well, I don’t know, 
I don’t see the original sheet.” 

Apparently the significance of this palpable fraud on the part of Schwartz, and its 
relation to the terms and conditions of the policy of insurance under which this action 
is brought, was not recognized by the trial court. It was clearly established by the 
evidence that Schwartz, acting for the Columbia Corporation, made, not one, but 
many, false. statements “before or after the loss,” and hence, under the plain provi- 
sions of the New York standard fire insurance policy, the policy is null and void. 

That Miss Cash was testifying truthfully when she said that the ledger sheet had 
been rewritten “about three or four times” is amply demonstrated by the fact that 
the certified public accountant, who was retained by the creditors after the plaintiff 
Columbia Corporation went into bankruptcy in October, 1923, to try and find out 
where the assets were being concealed, found another copy of this same ledger sheet 
when he took possession of the company’s books and records. This other ledger 
sheet was produced by him at the trial, and was marked in evidence as Defendant’s 
Exhibit P, a photographic copy of which appears in the record. 

In spite of the claim of Schwartz in this case that the goods were sent to Kap- 
lan on consignment only, the record is replete with uncontradicted evidence that Kap- 
lan presented a claim to his insurance companies for the same identical goods, claim- 
ing that there had been an outright sale to him. The documents produced by Kaplan 
in support of this claim emanated from the office of the Columbia Corporation, and 
they all indicate that the sale to Kaplan was a consummated transaction. 

It is unnecessary, however, to struggle through this tangled record further. The 
trial justice was fully justified in stating at the end of the case: 

“This is a most perplexing case, honeycombed with perjury.” 

Instead of directing a verdict for the plaintiff, however, as he did, he should have 
granted judgment for defendant in accordance with the evidence, and in view of the 
plain_and specific provisions of the policy quoted at the beginning of this opinion. 


; For the above reasons, the judgment should be reversed, with costs, and the com- 
plaint dismissed, with costs. 


Order filed. All concur. 


CAMDEN FIRE INS. ASS’N v. WALKER et ar. (No. 14383.) 
(Supreme Court of Oklahoma, March 31, 1925. Rehearing Denied July 14, 1925.) 
238 Pacific Reporter, 462. 

(Syllabus by the Court.) 

1. INSURANCE—PETITION, SEEKING TO SET ASIDE APPRAISEMENT 
OF LOSS AND TO RECOVER ON POLICY, HELD NOT SUBJECT TO 
GENERAL DEMURRER FOR FAILURE TO ALLEGE OWNERSHIP OF 
INSURABLE INTEREST ; OVERRULING DEMURRER OR OBJECTION 
TO INTRODUCTION OF EVIDENCE BECAUSE OF ABSENCE OF AL- 
LEGATION OF OWNERSHIP IN PROPERTY HELD NOT ERROR. 
Where an insured brings action to recover upon a fire policy, and alleges the issu- 

ance of the policy and destruction of the property by fire in the life of the policy, 
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and further alleges that after the loss occurred the insured and insurer entered into 
an agreement, in conformity with a provision of the policy, to name appraisers to 
appraise sound value and damage, and such appraisement was made, and seeks to 
set aside the appraisement and recover the amount of the policy, such petition is not 
subject to a general demurrer, for the reason that plaintiff has failed to allege owner- 
ship or an insurable interest in the property; and it is not error to overrule a 
demurrer or objection to the introduction of evidence based upon the absence of alle- 
gations of ownership. 
(For other cases, see Insurance, Dec. Dig. § 574[7].) 


2. INSURANCE—SUBMITTING FAIRNESS OF APPRAISEMENT OF FIRE 
LOSS TO JURY HELD NOT ERROR UNDER PLEADINGS AND 
PROOF. 

Where the plaintiff’s petition alleges facts sufficient to authorize the court or 
jury to disregard the appraisement because unfairly or fraudulently made, and plain- 
tiff’s evidence reasonably supports such allegations of the petition, it is not error to 
submit the question of fairness, or lack of fairness, of the appraisement to the jury. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 


3. INSURANCE—INSTRUCTION THAT JURY COULD NOT DISREGARD 
APPRAISEMENT OF DAMAGES, EXCEPT AFTER FINDING THAT IT 
WAS UNFAIRLY OR FRAUDULENTLY MADE, HELD NOT ERROR. 
Where the trial court, in the instructions, impartially submits the conflicting con- 

tentions as to the fairness or lack of fairness of the appraisement, to the jury, and 
advises the jury that, if they should find by a preponderance of the evidence that 
the appraisement was unfairly or fraudulently made, they may disregard the appraise- 
ment in fixing the damages, but, unless they so find by a preponderance of the evidence 
the plaintiffs are bound by the appraisement, the instructions are not erroneous. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

4. RECORD HELD TO SUPPORT JUDGMENT FOR PLAINTIFF. 

Record examined, and held to support the judgment, and that it should be 
affirmed. 

(Additional Syllabus by Editorial Staff.) 

5. INSURANCE—ACTION ON FIRE POLICY HELD NOT BARRED BY 
LIMITATIONS IN POLICY. 

In view of Comp. St. 1921, § 884, relating to method of counting time, action on 
fire insurance policy for loss, filed October 18, 1922, where loss occurred October 
18, 1921, was brought within 12 months, and was not barred by provision requiring 
such action to be brought within 12 months. 

(For other cases, see Insurance, Dec. Dig. § 622[3].) 

Commissioner’s Opinion, Division No. 4. 

Appeal from District Court, Garfield County; J. C. Roberts, Judge. 

Action by Nettie M. Walker and another against the Camden Fire Insurance 
Association. Judgment for plaintiffs, and defendant appeals. Affirmed. 

_ Geo. B. Rittenhouse and F. A. Rittenhouse, both of Oklahoma City, for plaintiff 

in error. 

Simons, McKnight & Simons, of Enid, for defendants in error. 

SHACKELForRD, C. The plaintiff in error was the defendant below, and the defen- 
dants in error were the plaintiffs. The parties will be designated herein as plaintiffs 
and defendant as they appeared in the trial court. 

The plaintiffs filed their suit in the district court of Garfield County on the 18th 
of October, 1922, against the defendant, seeking to recover the sum of $1,500, the 
full indemnity provided in a fire insurance policy issued by defendant in favor of 
the plaintiffs, insuring their property located in Enid, and which property was 
destroyed by fire on ,the 18th of October, 1921. It is also alleged in the petition 
that the question of amount of loss and damage was submitted to two appraisers, 
who fixed the amount of loss at $1,000, but the appraisement was not based upon 
information as to the loss, and was not the deliberate judgment of the appraisers, 
and was and is fraudulent and void. The petition seeks to set aside the appraise- 
ment and recover the full amount of the policy, the sum of $1,500. 

The defendant demurred to the petition upon the grounds: (1) Misjoinder 
of parties plaintiff; (2) petition does not state facts sufficient to constitute a cause 
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of action; (3) the petition shows upon its face that the action is barred by a 
limitation fixed in the policy as a part of the contract. The demurrer was over- 
ruled and exceptions reserved. The defendant answered by general denial except 
as to matters admitted, and corporate existence and authority to do business in 
Oklahoma, and issuance of the policy, are admitted. It is alleged in the answer 
that only a part of the property was destroyed and the loss did not exceed the sum 
of $700; that there was a disagreement over the amount of loss, -and under the 
terms of the policy the matter was submitted to appraisers, who acted under oath, 
and assessed the loss at $1,000. The defendant seeks to limit the recovery to the 
amount of the appraisment. The plaintiffs replied to the answer by general denial. 

The defendant moved for judgment on the pleadings; but the record does not 
disclose whether this motion was ever ruled upon by the trial court. It would 
seem that, if it was not ruled upon by the trial court, it was abandoned and waived 
by going to trial. If it was passed upon, the ruling must have been adverse to 
the defendant, and no exceptions seem to have been reserved of record. 

The cause was called for trial on the 6th of February, 1923, and tried to a jury, 
Upon the calling of plaintiff’s first witness, the defendant objected to the intro- 
duction of any testimony, because plaintiff’s petition does not state facts sufficient to 
constitute a cause of action in favor of the plaintiff and against the defendant. The 
objection was overruled and exceptions allowed. The trial resulted in a verdict 
and judgment for plaintiffs in the sum of $1,500. The defendant appeals, and 
presents error under the following propositions: (1) That plaintiffs’ petition does 
not state facts sufficient to constitute a cause of action in favor of the plaintiffs and 
against the defendant. (2) That plainitiff’s evidence upon the question of appraise- 
ment was insufficient to authorize the trial court to submit the question to the jury 
as to whether or not the appraisement was fairly and legally made. (3) Instructions 
Nos. 5 and 6 of the court’s instructions were erroneous. 

[1] Under the first proposition, the objection made to the petition is that it no- 
where alleges that the plaintiffs were the owners of the property, or owned an 
insurable interest therein at the time the insurance policy was bought from de- 
fendant; nor does it allege that plaintiffs were owners of the property, or had 
an insurable interest therein: at the time the fire occurred. The defendant cites 
many cases to the effect that it was necessary for the plaintiffs to allege and: prove 
that they were the owners, or had an insurable interest in the property, both at 
the time the insurance policy was procured and at the time of its destruction by 
fire. The cases cited are: Firemen’s Fund Ins. Co. v. Cox, 71 Okl. 97, 175, P. 493; 
Phenix Ins. Co. v. Moffit (Ind. App.) 51 N. E. 948; Draper v. Delaware State 
Grange Mut. Fire Ins. Co., 5 Boyce (Del.) 143, 91 A. 206; Northwestern Nat. Ins. 
Co. v. Southern States P. & F. Co., 20 Ga. App. 506, 93 S. E. 157; Dickerman v. 
Vermont Mut. Fire Ins. Co., 67 Vt. 99, 30 A. 809; Commercial Union Assur. Co. 
v. Dunbar, 7 Tex. Civ. App. 418, 26 S. W. 628; Quarrier v. Peabody Ins. Co., 10 
W. Va. 507, 27 Am. Rep. 582; Harness v. Nat. Fire Ins. Co., 62 Mo. App. 245; 
Clevinger v. Northwestern National Ins. Co., 71 Mo. App. 73; A&tna Ins. Co. v. 
Kittles et al., 81 Ind. 96; J. S. Scott & Sons v. Phoenix Ins. Co., 65 Mo. App. 75; 
German Ins. Co. v. Everett (Tex. Civ. App.) 36 S. W. 125; Alamo Fire Ins. Co. v. 
Davis (Tex. Civ. App.) 45 S. W. 604; Chrisman v. State Ins. Co., 16 Or. 283, 18 
P. 466; and Hardwicke v. State Ins. Co., 20 Or. 547, 26 P. 840. 

It seems that the cases cited support the contention made. An examination of 
the plaintiff’s petition shows that it does not directly allege that the plaintiffs were 
the owners or had an insurable interest in the property, either at the time the in- 
surance policy was issued, or at the time the property was destroyed by fire. If 
there had been not other allegations in the petition than that the policy had been 
issued and the destruction of the property by fire, to the damage of the plaintiffs, 
it would seem that the petition would be insfficient and open to the objection made, 
and the demurrer should have been sustained; but the plaintiffs’»pleading goes further 
than that. In addition to pleading the contract of insurance and the destruction of 
the property by fire, it also pleads that a disagreement arose, not over the owner- 
ship of the property, but over the amount of the plaintiffs’ damages, and appraisers 
had been appointed to fix the sound value and damage, and an appraisement had been 
unfairly and fraudulently made. It would seem the only question involved was 
the amount of the plaintiff's damages. The fact that the insurer had joined the in- 
sured in an agreement to name appraisers to fix the plaintiff's damages had the effect 
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of eliminating the question of ownership of the property, or had the effect of admit- 
ting that the only matter to be determined was the amount of the damages. 

The issue tendered by the petition was whether the plaintiffs were entitled to 
$1,500, the amount fixed in the policy, or whether they should be bound by the 
amount of damages fixed in the appraisment. The demurrer to the petition had 
the effect of admitting that the policy had been issued by the defendant to plaintiffs ; 
that the property had been destroyed by fire to plaintiffs’ damage while the policy 
was in force and effect, and an agreement had been entered into by and under 
which appraisers were appointed and an amount fixed by them as plaintiffs’ damages. 
Every legitimate inference would be indulged in favor of the pleading for the 
purposes of considering the demurrer. The policy, by express terms, made it 
void, unless the plaintiffs were the unconditional owners of the property destroyed, 
and unless the plaintiffs were the owners of the land, in fee simple, on which the 
building stood. The agreement to appraise the damages eliminated every question 
except the amount of the damages. This was the situation presented at the time 
of consideration of the defendant’s demurrer. The only question presented by the 
demurrer was whether or not the plaintiffs had stated facts sufficient to set aside 
the award made by the apprisers. The matter of ownership had been eliminated by 
the agreement to appraise the damages, unless defendant should choose to put the 
question of ownership in issue by some affirmative allegations in its answer for that 

urpose. 

. Me is alleged in the petition that no umpire was appointed; that the appraiser for 
the defendant misrepresented the facts about the property and intimidated the plain- 
tiffs’ appraiser into signing an appraisement which was not, in fact, the deliberate 
judgment of the appraisers; and that the appraisement signed was not an honest 
appraisement, and does not represent the honest and true sound value of the building, 
or the amount of the plaintiffs’ loss, and is fraudulent and void, We think the 
allegations of the petition were sufficient to withstand the defendant’s demurrer. 
Under the defendant’s answer no issue of ownership was made. The defendant, 
by its answer, relied upon the regularity of the appraisment, and tendered and of- 
fered to pay the amount named in the appraisment, and admitted an indebtedness 
of $1,000. Thus the only issue made by the pleadings of the opposing parties was 
whether or not the plaintiffs should recover $1,500, the amount of the policy, or 
be limited in the amount of recovery to the $1,000 fixed in the appraisement. This 
was the issue made and the situation presented at the time the objection was made 
to the taking of testitmony. It was not error to overrule the defendant’s demurrer 
to the plaintiffs’ petition, nor was it error to overrule the defendant’s objection to 
the taking of testimony in support of the petition. 

If there was any defect in the petition in failing to allege ownership of the prop- 
erty, it was cured in the plaintiffs’ evidence. One of the plaintiffs testified, with- 
out objection, that plaintiffs owned the property at the time of its destruction, and 
had owned it for about 4 years, and this was not disputed nor questioned. The 
fire occurred on October 18, 1921, and the policy was issued in April, 1921, so it 
seems to have been satisfactorily proven that plaintiffs owned the property when the 
policy was issued, and when the property was destroyed. 

[5] The defendant also insists that the petition shows upon its face that the 
action was barred by the terms of the policy, which provides that action shall be 
brought within 12 months next after the fire. The allegation is that the fire oc- 
curred on the 18th day of October, 1921. The suit was filed on October 18, 1922. 
Under our statute (section 884, Comp. States. 1921}, in counting the time, the 
day of the fire would be excluded, so the 12 months began to run on the 19th of 
October, 1921. The action was commenced within 12 months next after the fire. 

[2] The defendant insists that there is no evidence in the record tending to 
invalidate the appraisement of the sound value and loss, made by the two appraisers, 
so as to authorize the trial court to submit to the jury the question of whether or 
not the appraisement was properly and fairly made. The policy provides: 

“In the event of disagreement as to the amount of loss, the same shall, as above 
provided, be ascertained by two competent and disinterested appraisers, the in- 
sured and this company each selecting one, and the two so chosen shall first select 
a competent and disinterested umpire; the appraisers together shall then estimate 
and appraise the loss, stating separately sound value and damage, and, failing to 





992 The Insurance Law Journal, Vol. 65 [Dec., 1925 


agree, shall submit their differences to the umpire; and the award ‘in writing of 
any two shall determine the amount of such loss.” 

There was disagreement and two appraisers were chosen, but, without first naming 
the third or umpire, proceeded to fix sound value at $2,000, and damage and loss 
at $1,000. The testimony tends to show that the two appraisers made a view of 
the burned premises, and without getting definite information as to sound value or 
making estimates of the loss, and without any information from the property owners, 
in effect guessed off the sound value at $2,000, and the damage at $1,000. Other 
evidence tends to show that the sound value of the property was around $3,000, 
with a 90 per cent loss. The appraiser for the insured himself testified upon the 
trial that in his judgment the sound value of the property was from $2,500 to $3,000; 
and the testimony shows that the salvage from the building sold for $125. It seems 
to us that there was ample in the testimony to make it a question of fact for 
the jury as to whether or not the appraisement of sound value and damage was 
fairly and in good faith made. In 19 Cyc. pp. 877, 878, the rule is laid down govern- 
ing such appraisements to be as follows: 

“The appraisers or arbitrators should receive evidence on which to base their 
findings. They may call in the aid of third person skilled in determining the par- 
ticular kind of damage involved, or, if they are themselves, experts, they may make 
use of their expert knowledge without calling in the assistance of others.” 

Neither of the appraisers here were experts in determining sound value or 
damage, and no aid was secured from anybody to determine the matter. After 
a few minutes’ inspection of the burned premises, the appraiser for the defendant 
announced the ultimatum of $1,000 damage, and the other appraiser could take it 
or leave it as he liked, and the other appraiser, with no more information, acceded 
to it. In Jones v. Orient Insurance Co., 184 Mo. App. 402, 171 S. W. 28, the 
rule was announced that: 

“An award may be disregarded if the arbitrators are guilty of bad faith, par- 
tiality, or misconduct, substantially affecting the result, * * * 

“Fraud or bad faith can rarely be proved by direct evidence expressly assert- 
ing that fact. Many times it appears only as an inference to be drawn from the 
acts and conduct of the persons charged therewith and the necessary result of the 
misconduct charged and shown. The question of partiality, bad faith, or fraud 
having been submitted to the jury, its verdict must be sustained, if there is sub- 
stantial evidence to support it.” 

The evidence of bad faith in fixing the plaintiffs’ loss and damage at $1,000 
was sufficient to authorize the court to submit the question to the jury, and sufficient 
to support the conclusion of the jury that the appraisement had not been fairly made. 

[3] The defendant complains of the court’s instructions Nos. 5 and 6. In in- 
struction No. 5 the court submitted to the jury the conflicting contentions with 
reference to the failure of the appraisers to name an umpire, and with reference to 
whether or not the appraisement of sound value and loss was fairly made. In 
instruction No. 6 the court advised the jury that the failure of the appraisers to name 
an umpire would not, of itself, vitiate the appraisement, but submitted to the 
jury the question of whether or not the appraisement was fairly made, or whether 
or not the appraisers acted in good faith in fixing the plaintiffs’ loss, advising 
the jury that, if they found from a preponderance of the evidence that the ap- 
praisers did not act in good faith in fairly appraising the loss, they might dis- 
regard the award. The instructions are not erroneous. They fairly and im- 
partially submitted the issues made and left the matter for the jury to determine. 
The jury resolved the matter in favor of the plaintiffs, and the evidence reasonably 
supports the verdict. ‘ 

[4] The judgment is based upon the verdict. We recommend that the judg- 
ment be affirmed. 

Per CuriAM. It is so ordered. 
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COLUMBIA REAL ESTATE & TRUST CO. v. ROYAL EXCHANGE ASSUR- 
ANCE, AND THREE OTHER CASES. (No. 11806.) 
(Supreme Court of South Carolina. July 20, 1925.) 
128 Southeastern Reporter 865. 

1. INSURANCE—EXTENT OF RECOVERY UNDER STATUTE FOR PAR- 

TIAL LOSS BY FIRE STATED. 
Under Civ. Code 1922, § 4095, declaring one insured against fire entitled to recover 
_ “a proportionate amount in case of partial loss,” where property insured for $7,500 
was actually worth $25,000, though policies recited that it had value of $9,000, was 
damaged to extent of $12,500, insured was entitled to recover full face of policies, 
such amount being less than actual loss, quoted language meaning proportion of in- 


surance that actual loss bears to amount of insurance rather than proportion that 
actual loss bears to actual value. 


(For other cases, see Insurance, Dec. Dig. § 666.) 

2. INSURANCE—AT COMMON LAW, INSURED, IN CASE OF PARTIAL 
LOSS, IS ENTITLED TO RECOVER INDEMNITY TO EXTENT OF 
ACTUAL LOSS, NOT TO EXCEED AMOUNT OF POLICY. 

At common law, insured, in case of partial loss, is entitled to recover indemnity 
to extent of actual loss, not to exceed amount of policy. 
(For other cases, see Insurance, Dec. Dig. § 666.) 


3. STATUTES—THERE IS STRONG PRESUMPTION THAT LEGISLA- 
TURE DID NOT INTEND TO CHANGE COMMON-LAW RULE BY 
ENACTING STATUTE. 

There is strong presumption that Legislature did not intend to change common- 
law rule by enacting statute. 
(For other cases, see Statutes, Dec. Dig. § 212.) 


4. INSURANCE—ARBITRATION AGREEMENT, ATTEMPTING TO 
CHANGE MEASURE OF RECOVERY FOR PARTIAL LOSS FIXED BY 
STATUTE, INEFFECTIVE. 

Arbitration agreement, attempting to change measure of recovery for partial loss 
laid down by Civ. Code 1922, § 4095, would be ineffective. 
(For other cases, see Insurance, Dec. Dig. § 569.) 


5. INSURANCE—INTEREST ON AMOUNT OF FIRE LOSS HELD RECOV- 
ERABLE FROM DATE 60 DAYS AFTER FILING PROOFS OF LOSS. 
Interest on amount of fire loss held recoverable from date 60 days after filing 

proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Cothran and Marion, JJ., dissenting. 

j Appeal from Common Pleas Circuit Court of Richland County; S. W. G. Shipp, 

udge. 

Actions by the Columbia Real Estate & Trust Company against the Royal Ex- 
change Assurance, against the London & Lancashire Fire Insurance Company, against 
the Royal Insurance Company, and against the Insurance Company of North America 
and the Fire Association of Philadelphia. Judgments for plaintiff and defendants 
appeal. Affirmed. 

The opinion of the circuit judge was as follows: 

These four cases were heard before me at the April term of common pleas for 
Richland county, a jury trial being waived. 

Plaintiff had four policies with defendants, for $10,000, $5,000, $5,000, and $7,500, 
respectively, making a total of $27,500 on two separate buildings, the Berkeley Apart- 
ments and Craven Hall, prorated $20,000 to the former and $7,500 to the latter. By 
a fire of March 5, 1922, actual damage of $12,047.75 was dene Craven Hall, but it was 
not totally destroyed. The fire did not reach the Berkeley Apartments. 

The policies stated that the agreed value of Craven Hall was $9,000, and permitted 
the $7,500 of insurance to be carried on it. No question is raised as to the ‘amount 
of contribution to be made by each company, as all concede that eight-elevenths of 
each policy applies to the Berkeley Apartments, and three-elevenths to Craven Hall. 

The two appraisers and umpire, under an agreement signed March 15th, agreed 
that the actual loss and damage to Craven Hall was $12,047.75, and the sound value 
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$25,335.20. There is no dispute that these figures are correct. Plaintiff, in proofs of 
loss filed May 2, 1922, claimed from each defendant its pro rata share of the $7,500 
insurance in effect, and now sues them for this. 

The case may be succinctly stated (using approximate figures for simplicity) in 
this way: A building of the actual value of $25,000 is actually damaged $12,500. The 
value of the building stated in the policy is $9,000, and the amount of the insurance 
fixed in the policy and actually carried is $7,500. How much can insured recover? 
Defendants contend that under section 4095, Code 1922, plaintiff can recover only that 
proportion of the insurance that the actual loss and damage ($12,500), bears to the 
actual value ($25,000); that is, one half of the insurance (using the approximate 
figures). 

. [1] It seems clear to me that when the Legislature (section 4095, Code 1922), says 
“and a proportionate amount in case of partial loss,” it means the proportion of the 
insurance that the actual loss bears to the amount of insurance. In other words, it 
means that in case of partial loss the company is to pay the actual loss up to the 
amount of its policy. Of course, if the actual loss is less than the face of the policy, 
the company pays only the actual loss. If the loss equals or exceeds the face of the 
policy, insured should recover up to the amount of this policy. 

The policy contract is in fact one of indemnity against actual loss and damage 
by fire, and it remains such since the statute. The fixation of value by the statute 
makes the contract no less one of indemnity. Cave v. Insurance Co., 57 S. C. 354, 
35 S. E. 577; 1 Joyce on Insurance (2d Ed.) § 25. 

Defendants concede that under their contention insured can never recovér the full 
amount of his partial loss even when less than his insurance. This is a concession 
that their construction of the statute causes the contract to cease to be one of indemnity. 

[2, 3] The common-law rule is, that in case of partial loss, insured can recover 
indemnity for the actual loss sustained, not to exceed the amount of his policy. 14 
R. C. L. p. 1301, § 475. There is a very strong presumption that the Legislature did 
not intend by this statute to change the common-law rule (25 R. C. L. p. 1054, § 280), 
and my construction makes it reach the same result. 

Insured can recover only money to compensate him for the actual loss sustained. 
He cannot recover any portion of his building. The actual value of the building can- 
not be used as a basis for the proportion, because the statute forbids it (Cave v. 
Insurance Co., 57 S. C. 356, 35 S. E. 577), and there is no distribution or apportion- 
ment of the insurance to any portion or percentage of the building (Kinzer v. Insur- 
ance Co., 88 Kan. 93, 127 P. 762, 43 L. R. A. (N. S.) 121; Nicolet v. Insurance Co., 
3 La. 366, 23 Am. Dec. 458. 

To hold that this statute changes the contract of insurance to such an extent 
that insured cannot recover the amount of his actual loss and damage, although his 
conract calls for it and he has paid for this protection, would be “against common 
reason.” The court should not impute any such intention to the Legislature, but will 
give the ambiguous statute such a construction “as will be consistent with justice and 
the dictates of natural reason.” Ham v. McClaws, 1 Bay, 93, 98. 

The diligence of counsel, evidenced by comprehensive briefs filed with me, has failed 
to locate a single decision in any jurisdiction construing a statute with exactly similar 
language. The result, however, of the statutes of a number of states covering the 
general subject-matter of valued policies is the same as that reached by me. While 
these decisions are not exactly in point, it is persuasive that they follow the common- 
law rule in cases of partial loss, and seem to vindicate the essential justice of such 
a conclusion. Seyk v. Insurance Co., 74 Wis. 67, 41 N. W. 443, 3 L. R. A. 524; Ger- 
man Co. v. Eddy, 36 Neb. 461, 54 N. W. 856, 19 L. R. A. 709; Queen Co. v. Leslie, 
47 Ohio St. 409, 24 N. E. 1072, 9 L. R. A. 45; Dugger v. Insurance Co., 95 Tenn. 
245, 32 S. W. 5, 28 L. R. A. 796; Lancashire Ins. Co. v. Bush, 60 Neb. 116, 82 N. W. 
313; Oppenheim v. Insurance Co., 119 Minn. 417, 138 N. W. 777; Sachs v. Insurance 
Co., 114 Ky. 88, 67 S. W. 23. 

[4] Defendants further contend that insured is bound to the actual value of 
$25,000 by the arbitration agreement. By its express provision this does not “de- 
termine, waive or invalidate any other right or rights of either party.” If it attempted 
to change the measure of damages laid down by the statute, it would, of course, be 
ineffective. Seyk v. Insurance Co., 74 Wis. 67, 41 N. W. 443, 3 L. R. A. 523; Queen 
Ins. Co. v. Leslie, 47 Ohio St. 409, 24 N. E. 1072, 9 L. R. A. 45; German Co. v. Eddy, 
36 Neb. 461, 54 N. W. 856, 19 L. R. A. 707. 
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[5] Plaintiff is entitled to interest at 7 per cent. from July 2, 1922, 60 days after 
filing proofs of loss. Cave v. Insurance Co., 57 S. C. 358, 35 S. E. 577; Berry v. 
Insurance Co., 83 S. C. 16, 64 S. E. 859. 

The order directed a judgment against each of the defendant companies for the 
full amount of insurance that each company had upon the buildings, besides interest 
thereon and costs, making the total principal sum of $7,500, and said judgments were 
duly entered in the clerk’s office of said court for said amounts, interest, and costs on 
the 11th day of August, 1923. 

In due time, the defendant served notice of their intention to appeal from said 
order and the judgments entered thereon. 

John T. Seibels, of Columbia, and Spalding, MacDougald & Sibley and Smith, 
Hammond & Smith, all of Atlanta, Ga., for appellants. 

J. B. S. Lyles, of Columbia, for respondent. 

Gary, C. J. Upon the authority of the case of Parnell v. Orient Ins. Co., 126 
S. C. 198, 119 S. E. 191, 32 A. L. R. 648, and for the reasons assigned by his honor, 
the circuit judge, herein, the judgments of the circuit court are affirmed. 

Watts, J., and Purdy, A. A. J., concur. 

Cothran, J. (dissenting). These four cases were tried together before his honor, 
Judge Shipp, circuit judge, without a jury. In each case the plaintiff sought to 
recover from the insurance company, defendant, its contributive part of the total 
insurance, $7,500, carried by the four companies upon a building in the city of Colum- 
bia, known as Craven Hall, which was partially destroyed by fire during the lives of 
the policies, and damaged in an amount exceéding the amount of the total insurance. 

There is practically no dispute as to the facts, and no contest as to the liability 
of each company for some amount, or as to the distribution of the loss among the 
several companies upon its ascertainment; the contest is over the ascertainment of the 
loss. 

The plaintiff claims the entire amount of the insurance, $7,500; the defendants 
contend that, under the “valued policy” statute of this state, they are not liable for the 
full amount of the insurance, but only for such proportion of it as the amount of the 
partial loss bears to the sound value of the building before the fire, or, expressed in 
mathematical terms, the sound value is to the amount of the partial loss as the amount 
of insurance carried is to the amount to be recovered. 

The ascertainment of the two items, the sound value and the amount of the actual 
loss, was submitted, under the policy, to appraisers, who reported, sound value $25,- 
335.20; actual loss, $12,047.75. The ratio of actual loss to sound value was, therefore, 
47.55 per cent. No objection appears to have been raised to the report of the ap- 
praisers. The amount of the insurance was, as stated, $7,500, and the contention of 
the insurance companies is that they are liable only for 47.55 per cent. thereof, 
$3,566.25, distributable among them according to the several amounts of the policies. 
The plaintiff, on the other hand, contends: “In case of partial loss, insured can re- 
cover such proportion of the insurance as the amount of his actual loss bears to the 
amount of his insurance limited by the amount of his insurance. In other words, the 
common-law rule, the actual loss sustained, not exceeding the amount of the policy ;” 
and consequently, it being shown that the insured sustained a loss of $12,047.75, which 
is more than 100 per cent. of the insurance, the insured is entitled to the whole of the 
amount of insurance, $7,500. 

The circuit judge sustained the contention of the insured, saying: 

“It seems clear to me that when the Legislature (section 4095, Code of 1922), 
says ‘and a proportionate amount in case of partial loss, it meant the proportion that 
the actual loss bears to the amount of insurance. In other words, it means that, in 
a of partial loss, the company is to pay the actual loss up to the amount of the 
policy.” 

He accordingly rendered judgments in favor of the plaintiff against the several 
companies for their contributive parts of the total insurance. From these judgments, 
the defendants have appealed. 

_ The question at issue is the correct method of adjusting the amount recoverable 
in case of a partial loss; in other words, which contention, as above stated, shall be 
sustained, that of the insurers or that of the plaintiff. It is worthy of note that the 
question is not one of the contruction of an obscure, finely printed, technical condition 
in a policy prepared by the insurance companies, and designed to entrap the unwary 
as is often charged, but of the construction of a statute of South Carolina, which is 
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read into every fire insurance policy, whether formally agreed to or not. That statute 
is as follows (section 4095, vol. 3, Code of 1922): 

“No fire insurance company or individuals writing fire insurance policies, doing 
business in this state, shall issue policies for more than the value to be stated in the 
policy, the amount of the value of the property to be insured, and the amount of the 
insurance to be fixed by insurer and insured at or before the time of issuing said 
policies, and in case of total loss by fire, the insured shall be entitled to recover the 
full amount of insurance and a proportionate amount in case of partial loss.” 

The objective of the statute is manifest. It was designed, in the first place, to 
prevent fraud on the part of the insured in oavervaluing the property to be insured, 
thereby obtaining more insurance than he was entitled to, with the consequent increase 
of the moral hazard; and, in the second place, to prevent an unseemly controversy 
over the value of the property after the loss has cccurred; a matter which, as the 
Legislature concluded, in common prudence and fair dealing should be determined 
at the time the policy is issued, when the condition and value of the property could 
with greater accuracy be fixed. 

The wisdom of such legislation has been seriously questioned, as may be seen in 
1 Joyce, Insurance, § 163, a matter, however, legislative in character, which does not 
concern the court. 

The statute must, of course, be considered as read into the contract of insurance. 
Its effect is to materially change the terms of the ordinary standard policy and the 
common law applicable to it before the statute was enacted. All provisions of the 
policy inconsistent with the statute become nugatory. 

The policy contract, unaffected by the statute, creates an obligation to indemnify 
the insured from actual loss, whether total or partial, up to the amount represented by 
the face of the policy, but which shall in no event exceed the cost of repair or re- 
placement, with proper deducticn for depreciation; strictly a contract of indemnity 
against the actual loss sustained, total or partial. In the event of either total or 
partial loss, the matter of the value of the property, or the amount of the loss actually 
sustained, is left open, a fruitful scurce of controversy. 

As illustrative of the change wrought by the statute: Prior to the statute the 
insured owns a house actually worth $1,000; he represents it is worth $2,000 and 
obtained $1,500 insurance, three-fourths of the represented value; the house burns 
and he claims $1,500; the company proves that the value was misrepresented, and that 
it was worth cnly $1,000; under the policy contract, as one of strict indemnity, the 
insured recovers only the amount of his actual loss, $1,000. After the passage of the 
statute, the insured owns the same house, actually worth $1,000; at the time of 
issuing the policy the insurer and the insured fix the valuation of the house at $2,000; 
the policy is fer the same amount $1,500; the house burns, and the insured claims 
$1,500. In the absence of proof of a fraudulent overvaluation, the insured recovers 
the full amount of the insurance, not because he has actually lost $1,500, but because 
of the statute which estops the company, after agreement upon the valuation, to 
contest that question. 

The statute is easy of construction in the case of a total loss; it provides, clearly, 
that, aside from all question of indemnity, the insured shall recover the full amount 
of the insurance. The difficulty which confronts the court is the construction of 
the statute in the case of a partial loss. Repeating the provision of the statute, “in 
case of tctal loss by fire, the insured shall be entitled to recover the full amount 
of insurance, and a proportionate amount in case of partial loss;’ what does the un- 
derscored expression mean? As a matter of grammatical construction, the words “or 
insurance” are understcod, after the words “proportionate amount,’ so that with 
needless repetition the clause must be construed as if written: 

“In case of total loss by fire, the insured shall be entitled to recover the full 
a of insurance, and a proportionate amount of the insurance in case of par- 
tial loss.” 

In cther words if the loss should be total, 100 per cent. of the building of agreed 
valuation, the insured shall recoved 100 per cent. of the insurance; if the loss should 
be partial, less than 100 per cent, he shall recover such percentage of the insurance 
as is the ratio between the actual loss and the value of the building. 

The clause necessarily calls for a proportion, which is obliged to be composed of 
four terms. A ratio is the relation of two quantities of the same kind; a proportion 
is the sameness or likeness of two such relations (Webster). The ratio between the 
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value of the building before the fire and the partial loss decides the ratio between 
the amount of insurance and the amount recoverable. That is, the sound value of the 
building is to the amount of the partial loss as the amount of insurance is to the 
amount recoverable; or, translated into figures of the case at bar and expressed in 
mathematical form: $25,335.20 : $12,047.75 : : $7,500 :——, or $3,566.25, the amount 
recoverable. In other words the partial loss was 47.55 per cent. of the sound value 
of the building before the fire, and that per cent. of the insurance, $7,500, is $3,566.25, 
the amount recoverable under the policy. 

In Cave v. Insurance Co., 57 S. C. 347, 35 S. E. 577, a case of a valued policy 
under the statute, the court said: 

“Therefore, under this act, the value of the building, so far as the insurer and 
insured were concerned, under the policy here sued upon, could not be more than 
$1,000,” the agreed value. It is equally true that it could not be less. It seems im- 
possible to conclude that the value of the property was intended to be fixed in the 
event of a total loss, and absolutely open in the event of a partial loss. We think, 
therefore, that the agreed valuation must be accepted in every instance, whether the 
loss be total or partial, as the value of the building. In the case of a partial loss, the 
actual ascertained loss must be stated in terms of the agreed valuation if the agreed 
valuation proved to have been an over-valuation, without fraud, the actual partial 
loss translated into terms of the agreed valuation will be correspondingly increased ; 
mutatis mutandis, it will be decreased. 

It really does not make any difference whether the ratio is obtained by con- 
paring the actual partial loss with the sound value, or the actual partial loss, in terms 
of the agreed value, with the agreed value. Thus, using for convenience sound 
figures : 

Sound value $25,000 
Actual partial loss 

Ratio 50 per cent. 

Insurance 

Recovery 


Agreed value 

Actual partial loss $12,500 in terms of the agreed value.... 
Ratio 50 per cent. 

Insurance 

Recovery 


If the sound value of the building was $25,000, and the agreed value was $9,000, 
it is clear that every dollar of the sound value was by agreement valued at 9/25 of a 
dollar, 36 cents. Every dollar of the actual partial loss was therefore by agreement 
valued at the same figure. The actual partial loss was $12,500, and, translated in 
terms cf the agreed value, must be valued at $12,500 x .36, or $4,500. c 

If the agreed value is to control in the adjustment of a partial loss as well as of 
a total loss, it would be manifestly unfair to value the partial loss at 100 cents on the 
dollar, the actual value, regardless of the agreed value, and cbtain a ratio by com- 
paring it with the agreed value. 

Let us see how this rule would work out in the case of a partial loss, where the 
property, without fraud or misrepresentation, had been overvalued (if such an 
hypothesis is possible under the figures stated) : 

Agreed valuation 
Actual value 
Actual damages 
Insurance 


Upon the basis of the agreed valuation, every dollar in the insured building by 
agreement is worfh 25/9 of a dollar, which necessarily included the partial loss. 
Hence, the partial loss, translated into terms of the agreed valution. amounts to 
oe The proportion would therefore be 25,000 : 12,500 : : $7,500 

The same result is obtained by taking the ratio of the actual loss, $4,500, to the 
actual value, $9,000, 50 per cent., and allowing the insured 50 per cent. of the insur- 
ance, $7,500, $3,750. 

_ To show the justice of translating the actual loss into terms of the agreed valu- 
ation, the case at bar presents a striking argument. The agreed valuation was $9,000; 
the appraisers estimated that the actual loss to a building valued at $25,000 was, in 


:—, or 





998 The Insurance Law Journal, Vol. 65 [Dec., 1925 


round figures, $12,500. It is a physical impossibility for a building worth $9,000 to 
be damaged to the extent of $12,500; but taking the agreed valuation as the basis of 
adjustment, it is seen that the actual loss of $12,500, is reduced a 36 cents on the 
dollar, 9/25, to $4,500, which is 50 per cent. of the agreed valuation, and establishes 
the percentage of the insurance to which the insured is entitled, $3,750. pik 

A contrary conclusion leads to this anomalous result: That where a building 
valued at $9,000 is partially destroyed, to the extent of 50 per cent., the insured is 
entitled to the whole of the insurance, $7,500, although the statute provides that in 
case of partial loss he shall be entitled only to a proportionate part of the insurance 
—that is, in the ratio of the loss to the value of the building. 

The circuit judge holds that the expression “proportionate amount in case of 
partial loss,’ means “the proportion of the insurance which the loss bears to the 
amount of insurance,” and naturally draws the conclusion from this premise that, “in 
case of a partial loss, the company is to pay the actual loss up to the amount of the 
policy.” The premise is entirely wrong; the expression can only mean such. a ratio 
of the insurance as the loss bears to the value of the building; if the partial loss 
amounts to 50 per cent. or any other per cent. of the value of the building, that per- 
centage must be used in adjusting the amount of the insurance to be paid to the 
insured. 

If the statute had intended, as the circuit judge holds, that, “in case of a partial 
loss, the company is to pay the actual loss up to the amount of the policy,” it would 
have been easy to have so declared, and the provisions of the policy would have been 
paralleled; but it does not so declare; it declares that in such event the insured shall 
recover a proportionate amount of the insurance, clearly contemplating a case in 
which the insured would recover less than the amount of his actual loss, a result 
necessarily implied in the limit of his recovery to a proportionate amount; that is an 
amount proportionate to his loss as compared with a total loss. 

The fallacy in the circuit judge’s construction. of the statute arises from his 
application of the rule of the common law and the terms of the standard, policy to 
a case of partial loss, instead of the terms of the statute. 

The common-law rule and the rule deduced from the terms of the policy contract 
allow the insured to recover the full amount of his partial loss; the statute provides 
that he shall recover only a proportionate part of the amount of insurance in, case 
of partial loss; it is impossible therefore to apply the policy rule without changing the 
provision, “the insured shall be entitled to recover * * * a proportionate amount 
in case of partial loss,” and make it read “the insured shall recover the full amount 
of his loss in case of partial loss”; that which he was entitledte, recover under the 
policy, but denied under the statute. 

If the insured is entitled to recover his entire partial loss, limited only by the 
amount of the policy, which under the statute cannot exceed the agreed valuation, 
there -would be only two questions to be answered: (1) What was the amount of the 
loss? (2) What was the amount of the insurance, and was the loss within it? It 
would not be necessary at all to consider the agreed valuation except to see that! the 
partial loss did not exceed it; nor would it be necessary to consider the sound value 
of the building, although the statute provides that in case of a partial loss the insured 
shall recover only such percentage or proportion of the insurance as his partial loss 
bears to a total loss. 

The vice in the reasoning whereby the insured is allowed to recover the full 
amount of his partial loss, so long as it is within the terms of the policy amount, is 
in applying to a total loss the principles applicable to a valued policy, and, to a partial 
loss, those of an open policy. 

A “valued policy” is one which, for the purposes of the risk, fixes a definite 
value on the insured property, foreclosing dispute, no matter how high the valuation. 
except in a case of fraud or wager. An “open policy” is one where the value is not 
settled in the policy, and in case of loss must be agreed upon or proved. 

If, therefore, the settlement is based upon the theory of an “open” policy, no 
regard whatever is paid to the agreed valuation, which is applicable alike to a total 
loss and a partial loss. 

It does not appear possible to place any other construction upon the plain terms 
of the statute. If a man should employ another at a salary of $1,200 per annum, and 
should agree that if the service did not extend over the entire year the employee 
should be paid a proportionate amount of the part of the year in which he was 
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actually employed, could there be any doubt that if he worked eight months, two- 
tnirds of the time, he would be entitled to two-thirds of the $1,200, $800? 

Or if an insurance policy covered 100 bales of cotton, by agreement valued at $150 
per bale, the insurance being for $10,000, could there be any doubt that if a partial loss 
of 25 bales occurred, one-fourth of the total number insured, the recovery would be 
limited to that percentage of the insurance, $2,500, regardless of the actual value 
of the 25 bales lost? The insured may have been able to show that the cotton at 
the time of the fire was worth $200 per bale, making his actual loss $5,000, yet he 
would be entitled to recover only such percentage of the $10,000 insurance as the 
agreed value of his loss, $3,750, bore to the agreed value of the whole 100 bales, 
$15,000, 25 per cent., or $2,500. 

In Oppenheim v. Insurance Co., 119 Minn. 417, 138 N. W. 777, the court con- 
strued a statute containing a provision that every company insuring a building shall 
cause its insurable value to be fixed and stated in the policy, and that with certain 
exceptions “the whole amount mentioned in the policy upon which the insured [in- 
surer?] receives a premium shall be paid in case of total loss, and in case of partial 
loss the full amount thereof.” The court, correctly as we think, held that if the 
partial loss was equal to or exceeded the amount of the policy, the insured was en- 
titled to the full amount of the policy, the insured was entitled to the full amount 
of the policy, and if less than that, to the full amount of the partial loss. A 
result which the plaintiff in the case at bar claims under a statute which denies 
recovery in case of a partial loss for the full amount of the policy, and limits 
it to a proportionate amount; that is to an amount in the ratio which the partial 
loss bears to the sound vale of the property; or, which attains the same result, 
in the ratio which the partial loss, expressed in terms of the agreed valuation, 
bears to the agreed valuation. 

In Fidelity Co. v. Mitchell (Tex. Civ. App.) 249 S. W. 536, the court held: 

“In addition to the express provision that the amount payable in case of total de- 
struction [of a crop by hail] should be the stated amount per acre, and in case of 
partial loss should be a proportional part of the stated amount, the provisions for 
proof of loss require proof, not of the actual value of the crops destroyed, but of ‘the 
percentage of damage. * * * In the event of partial destruction of the crops the 
plaintiff could not have recovered the $20 per acre, though his actual damages may 
have been much more than such amount, but could have recovered only the percentage 
of damage with $20 per acre representing the value of a total loss.” 

“The rule for computing a technical particular average loss has been in existence 
for over a hundred years and is well known and understood. * * * Those cases hold 
that the damaged goods upon reaching their destination must be at once sold for the 
best price that can be had. It is then to be determined what the goods, would have 
been worth in the same market had they been sound, and the difference between. the 
sound value and the proceeds of the sale of the damaged article gives the ratio of 
deterioration, and the underwriter is to pay this ratio or percentage of loss on the 
a? yin London Co. v. Companhia, 167 U. S. 149, 171, 17 S. Ct. 785, 793 (42 

. Ed. 113). 

“The doctrine is well established that, in case of a partial loss of goods covered 
by a valued policy, the measure of the insurer’s liability is the proportion which the 
loss bears to the sound value at the port of discharge.” Ursula Bright S. S. Co. v. 
Amsinok (D. C.) 115 F. 242. 

Where 380 kegs of manufactured tobacco, stated on the back of the policy as 

worth $9,600, were insured and 157 kegs were destroyed by fire, “the insured was 
entitled to recover for the loss of 157 kegs, according to the valuation of the whole 
number of kegs, and not the cost of the tobacco at the maunfactury or prime cost.” 
Harris v. Insurance Co., 5 Johns. (N. Y.) 368. 
_ In cases of valued policies, where no provision is made in the policy or by statute 
for the adjustment of a partial loss, the rule has been to consider the policy as a 
valued policy as to a total loss, and as an open policy as to a;partial loss. Clark v. 
Insurance Co., 7 Mass. 365, 5 Am. Dec.,50; Bedford Commercial Ins. Co. v. Parker, 
2 Pick. (Mass.) 1, 13 Am. Dec. 388. But where the adjustment is fixed by the policy 
or by statute, the rule there provided must be followed. 

In reference to valued policies it has been very truly said: 

“It has been said often that every policy of insurance is a contract of indemnity. 
The accuracy of this statement is a question of definition. If it means that wagers 
are prohibited, that the insured must possess an insurable interest, it is true today. 
But if the word ‘indemnity’ is given a broader sense, if it means that whatever the 
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language of the contract the insured may recover only the precise amount of the 
pecuniary damage caused to him by the contingency against which he seeks protection, 
then it is not now, and never has been, the inflexible rule. An ordinary fire or 
marine policy is a contract of indemnity, for it is so written. * * * But valued poli- 
cies of this character may also be written, and then, in the absence of fraud, the 
amount of the loss is immaterial.” Empire Co. v. Title Co., 225 N. Y. 53, 121 
N. E. 468. 

This, of course, is true of a case of total loss; but in a case of partial loss the 
amount of the loss is a matter of inquiry. 

It is insisted that the case of Parnell v. Insurance Co., 126 S. C. 198, 119'S. E. 
191, 32 A. L. R. 648, is conclusive of the matter under discussion, and that the rule 
there declared is that in case of a partial loss the insured is entitled to the full amount 
of his actual loss, within the amount of insurance stated in the policy. It is true that 
the leading opinion in that case contains expressions that tend to sustain the proposi- 
tion that, in case of partial loss, the insured is entitled to the full amount of the partial 
loss, within the amount of insurance fixed in the policy. For instance it is said: 

“The contract is that the insurer will pay the loss up to $4,000, and he must pay 
the loss up to $4,000. * * * The insurer must pay the full loss limited by the amount 
named in the policy.” 

We do not consider that opinion as determinative of the present issue for several 
reasons : 

(1) The decision of the questicn was not at all necessary to the determination 
of the real issue involved in that case. 

(2) The holding is inconsistent with the principle announced in the earlier part of 
the opinion. 

(3) The conclusion is, for the reasons elaborated herein, so inconsistent with a 
proper construction of the statute, that we must decline to follow it. 

As to the first reason: The trial judge had charged the jury, to which no excep- 
tion was taken, exactly in conformity with the views above expressed: 

“My construction of that statute being, as I told you, that in case of a total loss 
the plaintiff is entitled to recover the whole amount of insurance, and that in case of a 
partial loss he is entitled to recover only a proportionate amount of the amount of 
insurance carried. In other words, that in case one-fifth of the property be destroyed, 
that he is entitled to recover one-fifth of the insurance carried, or in the case of one- 
third of the property being destroyed, one-third of the insurance carried. Under- 
stand me now, not one-third of the agreed value of the property, but one-third of the 
insurance carried.” 

This, unexcepted to, became the law of the case, and the correct law, as we inter- 
pret the statute, in all other cases of partial loss. The plaintiff sought to sustain the 
verdict, conceding the correctness of the charge, upon the ground that the evidence 
justified the conclusion that the Ilcss amounted to 75 per cent. of the value of the 
building, which entitled the insured to recover that percentage of the insurance. $4,000, 
$3,000, the amount of the verdict; at least that that was an issue to be submitted 
to the jury. 

The respondent in the case at bar states in the printed argument: 

“By such evidence and other competent evidence, the jury decided what proportion 
of the house had been destroyed, and then gave a verdict for the same proportion or 
percentage of the total amount of insurance ;” a very correct interpretation of the 
case. It was therefore dehors the record to announce the conclusion under review. 

As to the second reason: It is declared in the opinion: 

“If we keep in mind that the purpose of the statute is to fix the value of the 
property, then if a house is valued in a policy of insurance at $6,000 and is totally de- 
stroyed, the loss is $6,000. That cannot be called in question. If the house is par- 
tially burned, say one-half of the value is destroyed, then the loss is $3,000, and 
that also is fixed. The proportion of loss is one-half.” 

When it is thus declared that when the building is not a total loss, but was only 
“partially burned,” say one-half of the value is destroyed,” “the proportion of loss 
is one-half,” the opinion, in effect, holds that the words “proportionate amount” in 
the statute is an amount in proportion to the loss, and not proportionate to the amount 
of the policy ; a conclusion inconsistent with the idea of a recovery of the entire partial 

loss. It is inconceivable that the insured should be allowed to recover the full 
amount of his partial loss when the statute provides that he shall recover only a pro- 
portionate amount, which cf course is less than the whole. 
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As to the third reason: The opinion declares: 

“The proportionate amount is an amount in proportion to the loss, and not pro- 
portionate to the amount of the policy.” 

- It is difficult to understand what this means. There is only one term mentioned 
in this statement, the loss; it is impossible to frame a proportion with only one term. 
If the statement means that the insurer must pay the amount of the partial loss, pro- 
vided it does not exceed the amount of insurance, there is no necessity for any pro- 
portion; all that would be necessary would be to ascertain the amount of the partial 
loss, and, if it should be within the amount of insurance, order it paid. 

Considered as an open policy, whether the loss had been total or partial, the 
insured could have collected and would have been limited to the actual loss sus- 
tained; the policy so provides. But the statute prescribes an entirely different basis of 
settlement, 100 per cent. of the insurance in case of a total loss, and a correspond- 
ingly reduced amount in case of a partial loss, and its terms supersede the' terms of 
the policy. The effect of the circuit. judge’s ruling is to make the policy a valued 
policy in case of a total loss, and an open policy—strict indemnity for the actual loss 
sustained—in the case of a partial loss. This cannot be done. It must be considered 
a valued policy as to both a total and a partial loss, and the adjustment in either case 
must be made according to the terms of the statute. 

The amount to which the plaintiff was entitled to recover upon the four policies, 
aggregating $7,500, being established as $3,566.25, the contributive amounts due by the 
several companies are as follows: 

Royal Exchange Assurance 
London & Lancashire Fire Insurance Company 
Royal Insurance Company 


Insurance Company of North America and the Fire Association of Phila- 
delphia 


$3,566 25 
—with interest according to the provisions of the policy. 

The judgment of this court should be that the judgment of the circuit court be 
reversed and a new trial be had, unless the plaintiff, within 10 days after the filing of 
the remittitur, shall enter a remission of the amounts of the several judgments in 
excess of the contributive amounts above set forth, with interest; in which event the 
judgments will stand affirmed for the several amounts above stated, with interest, 
against the several defendants. 

Marion, J., concurs. 


NORTHERN ASSUR. CO., Limitep, v. HERD. (No. 241.) 
(Court of Civil Appeals of Texas. Waco, May 28, 1925.) 
273 Southwestern Reporter, 884 
1. JUDGMENT—JUDGMENT, IN SUIT ON FIRE POLICY, FOR AMOUNT 
OF LOSS PLAINTIFF ACTUALLY SUSTAINED HELD PROPER, 
THOUGH JURY FOUND THAT LOSS WAS NOT TOTAL, AND THAT 
PLAINTIFF WAS NOT ENTITLED TO RECOVER FACE OF POLICY. 
In suit on fire insuance policy, plaintiff contending that loss was total and that 
face of policy was therefore a liquidated demand, in view of Rev. St. art. 4874, and 
defendant contending that loss was not total, judgment for plaintiff for amount of 
loss and damage he did actually sustain held proper, though jury found that loss 
was not total, and that plaintiff was not entitled to recover face of policy. 
(For other cases, see Judgment, Dec. Dig. § 253[1].) 


2. INSURANCE—FINDING OF JURY THAT PLAINTIFF SUSTAINED 
$1,000 DAMAGE BY FIRE TO INSURED PROPERTY HELD NOT SUS- 
TAINED BY THE EVIDENCE. 

In action on fire policy, jury’s finding that plaintiff sustained a loss of $1,000 by 
reason of fire to property insured held not sustained by evidence. 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from District Court, Johnson County; Irwin T. Ward, Judge. 
Action by Ed Herd against the Northern Assuance Company, Limited, and 


others. Judgment for plaintiff, and the named defendant appeals. Reversed and 
remanded. 


Thomas, Frank, Milam & Touchstone, of Dallas, for appellant. 
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S. C. Padelford, of Fort Worth, and J. E. Warren, of Cleburne, for appellee. 

SranrorD, J. Appellee, Ed Herd, sold a house and lot in Cleburne to J. A, 
Nee and wife for $1,500, $100 cash and $1,400 as evidenced by vendor’s lien notes. 
J. A. Nee took out a policy of fire insurance in appellant company on said house 
for $1,200, with a loss clause making said policy payable to appellee as his interests 
may appear. Said property was destroyed by fire, and said policy of insurance duly 
transferred to appellee, Herd, who brought this suit against J. A. Nee and wife for 
judgment and foreclosure on the vendor’s lien notes, and against appellant, the 
Northern Assurance Company, Limited, to recover $1,200, the face value of said policy. 
Nee and wife filed no answer, and judgment was rendered against them by default 
for the amount due on said vendor’s lien notes and a foreclosure of said lien. As 
to said appellant insurance company, the court submitted to the jury two special 
issues which issues and the answers of the jury thereto are as follows: 

“(1) Did the fire and burning of said building described in plaintiff’s petition 
cause a total loss of such building?” Answer: “No.” 

“(2) If you have answered special issue No. 1 submitted to you in the court’s 
charge in the negative, then state what amount of money it would take to have 
restored, immediately after the fire, the building described in plaintiff’s petition to 
its previous condition immediately preceding the fire.” Answer: “1,000.” 

The court, on these findings, entered judgment in favor of appellee against 
appellant for $1,000, and directed when said amount was paid that it be credited on 
the judgment against Nee and wife. ~~ insurance company alone has appealed. 

pinion 

§1] Under its first assignment, appellant contends, in effect, that where a suit is 
brought on a fire insurance policy covering a building, seeking to recover a total 
loss, and the jury finds the loss was not total, that judgment should be rendered 
for the insurance company. The policy of insurance was for $1,200. Appellee, in 
his pleadings, did treat the loss by fire as a total loss, and among other things, 
pleaded as follows: 

“That at the time of said fire said house, belonging to the said J. A. Nee, on 
which the said defendant had issued an insurance policy against loss by fire, was of 
the reasonable value of more than $1,200, and that after said fire and by reason 
thereof plaintiff was damaged in the sum of $1,200.” 

Appellant filed a general denial, as above stated, and the issue of the extent or 
amount of the loss was clearly made by the pleadings, appellee introducing evidence 
tending to show the loss was total, and hence, under article 4874, Revised Statutes, 
the policy for $1,200 was a liquidated demand, regardless of what the building was 
actually worth before the fire. The appellant introduced evidence tending to show 
the building was not a total loss, and tending to show how much the building was 
damaged by showing how much it would cost to repair or restore said building, 
using any part of the burned building that was suitable to be used. It will thus be 
seen the issue made by both the pleadings and the evidence was the amount of the 
recovery to which appellee was entitled; appellee contending that the loss was a 
total loss, and the policy for $1,200 therefore a liquidated demand, made so by 
virtue of article 4874, which became a part of the contract, and so the amount of 
his recovery became fixed regardless of the value of the house; appellant contending 
the loss was not total and therefore the amount of recovery was only the actual 
damage caused by the fire; and the fact that the jury found that the loss was not 
total and appellee not entitled to recover $1,200 is no reason for refusing him a 
recovery for the amount of the loss or damage he did actually sustain. We over- 
rule this assignment. However, it would have been better for appellee to plead these 
matters in the alternative. 

{2] Under its second assignment, appellant contends there is no evidence to 
warrant the jury’s finding of $1,000 damage by reason of the fire to the house in 
question. We sustain this assignment. There is no evidence in the record of the 
amount of damage to the house by reason of the fire, and the only evidence of what 
it would have cost to restore the house to the condition in which it was before the 
fire being the evidence of appellant’s witness J. R. Wallace that it would cost 
$624.06. In this condition of the evidence, we think the jury was not authorized to 
find that such cost would amount to $1,000. Appellee seems not to have developed 
his side of this issue. 

For the error indicated, the judgment of the trial court is reversed and the cause 
remanded. 
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GERMAN ALLIANCE INS. CO. v. FORT WORTH GRAIN & ELEVATOR CO. 
(Motion No. 6618.) 
(Commission of Appeals of Texas, Section A. June 27, 1925.) 
274 Southwestern Reporter, 122. 

Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

On motion for rehearing; setting aside former judgment (269 S. W. 430), and 
reversing judgment of Court of Civil Appeals (257 S.°W. 273). 

Locke & Locke, of Dallas, for plaintiff in error. 

J. W. Stitt, W. D. Smith, and Capps, Cantey, Hanger & Short, all of Fort 
Worth, for defendant in error. 

Bisuop, J. The defendants in error insist that justice will probably be better 
subserved by reversing the judgments of the district court and Court of Civil Appeals 
and remanding the cause, than by so reforming said judgments as to deny them 
a recovery for the loss of the stock of goods, as was done. 

After due consideration, we are inclined to agree with this contention. It is 
evident that on the trial of the case the district court was of the opinion that it 
was not necessary for the insured to prove that at the time the adjuster assured 
the defendants in error that the loss would be paid, he knew that all the record 
warranty clauses contained in the policy had not been complied with. It seems 
that the case was tried on the theory that the insured could prove a waiver by show- 
ing that the adjuster knew that the insurance company had a right to insist on a 
forfeiture at the time he made the promise to pay the loss, regardless of whether he 
knew of all the grounds on which forfeiture could be claimed. The court seems to 
have disregarded the fact that the insurance company might have been willing to 
waive one ground of forfeiture, while it would not have been willing to waive 
another and different ground. The case having been tried on this theory, we can- 
not say that, had the insured been required by the trial court to show that all 
grounds of forfeiture had been waived, this could not have been done. 

Being of the opinion that justice may probably be better subserved thereby, we 
recommend that the judgment heretofore rendered, reforming and ‘affirming the judg- 
ments, be set aside, and that the judgments of the Court of Civil Appeals and 
district court be reversed, and the cause remanded to the district court. 

Cureton, C. J. On rehearing. All previous judgments vacated, and judgments 
of the district court and Court of Civil Appeals both reversed, and cause remanded 
to the district court. 


GERMANIA FIRE INS. CO. v. FORT WORTH GRAIN & ELEVATOR CO. 
(No. 719—4409.) 
(Commission of Appeals of Texas, Section A. June 27, 1925.) 
274 Southwestern Reporter, 123. 
1. INSURANCE—BURDEN ON INSURER TO ESTABLISH DEFENSE 

THAT INSURED HAS NOT COMPLIED WITH WARRANTY. 

In suit on fire insurance policy, burden was on insurer to establish its defense 
that insured had not complied with warranty requiring him to take an inventory of 
his stock of goods within 12 months prior to issuance of policy or within 30 days 
thereafter. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 


2. INSURANCE—EVIDENCE HELD NOT TO SHOW THAT INSURED 
COMPLIED WITH WARRANTY REQUIRING INVENTORY OF HIS 
STOCK OF GOODS. 

In suit on fire insurance policy, evidence held not to show that insured complied 
with warranty requiring an inventory to be taken within 12 months prior to issuance 
of policy, or within 30 days after policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—INSURER DID NOT WAIVE RIGHT TO INSIST ON 
FORFEITURE FOR BREACH OF WARRANTY BY ADJUSTER’S 
PROMISE TO PAY LOSS, WITHOUT A SHOWING THAT HE KNEW 
OF THE BREACH. 

In suit on fire insurance policy, insurer held not to waive its right to insist on 
forfeiture for breach of warranty relating to taking of inventory by insured by its 
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adjuster’s promise to pay loss, where there was no showing that at time of his 
promise, he knew of the breach. 


(For other cases, see Insurance, Dec. Dig. § 394.) 
Error to Court of Civil Appeals of Third Supreme Judicial District. 


Action by the Fort Worth Grain & Elevator Company against the Germania Fire 
Insurance Company. Judgment for plaintiff was affirmed by the Court of Civil 
Appeals (271 S. W. 256), and defendant brings error. Reversed and remanded. 

Locke & Locke, of Dallas, for plaintiff in error. 

Capps, Cantey, Hanger & Short, J. W. Stitt, and W. D. Smith, all of Fort 
Worth, for defendant in error. 

BisHop, J. On May 2, 1914, plaintiff in error, Germania Fire Insurance Com- 
pany, issued its policy insuring defendant in error, Fort Worth Grain & Elevator 
Company, against loss by fire in the sum of $2,000, as follows: $1,200 on their stock 
of grain and seeds, and $800 on their fixed and movable machinery. On the 27th 
day of October, 1914, the property covered by the policy was burned. Suit was 
instituted on the policy by the insured, who recovered judgment in the district Court 
for the loss of both the stock of goods and machinery, and this judgment was by 
the Court of Civil Appeals affirmed. 

This is a companion case to that of German Alliance Ins. Co. v. Fort Worth 
Grain & Elevator Co. (Tex. Com. App.) 269 S. W. 430. This suit is for loss 
occasioned by the same fire, and the facts in both cases are practically the same. 

[1] The insurance company contends that insured is not entitled to recover for 
the loss of the stock of goods, for the reason that insured had not taken an inven- 
tory within 12 months prior to the issuance of the policy, and did not take such 
inventory within 30 days after the policy was issued, .as required in the record war- 
ranty clause contained in the policy as follows: 

“Section 1. The assured will take a complete itemized inventory of stock on 
hand at least once in each calendar year, and within 12 months of the last preceding 
inventory if such has been taken. Unless such an inventory has been taken within 
12 calendar months prior to the date of this policy, and together with a set of books 
showing a complete record of business transacted since the taking of such inventory, is 
on hand at the date of this policy, one shall be taken within.30 days after the date of 
this policy or in each and either case this policy shall be null and void.” 

The burden of proof was on the insurance company to establish this defense. 
This it undertook to do by offering in evidence a sworn statement made by J. R. 
Stitt, manager, and one of the partners in the firm of Fort Worth Grain & Elevator 
Company, January 28, 1915, from which we quote as follows: 

“As to whether or not I took at any time, or there was taken at any time from 
September, 1911, until the fire (October 27, 1914) an inventory of the stock on 
hand, I will answer yes. At the time of moving into the new building from the old, 
one was taken, though there seems to have been no record kept of this inventory, 
and again on June 13, 1914, the result of which I have given you to-day. With 
respect to the inventory taken at the time of the removal into the new building, 
whether before or after such removal, and when the stock was in the new building, 
it was taken at the time of the removal, taking into account such stock as had been 
unloaded into the new building, and that which was removed from the old building 
and into the new. It was commenced on the day of the removal, and was made as 
the stock was removed by shifting such stock as was left temporarily in the old 
building. We checked up the stock as it was moved and as it was left temporarily 
in the old building. As to whether the name and quantity and value of each item 
of stock was listed in this inventory, I don’t remember, but I think so, I don’t know 
how long such inventory was preserved. It does not seem to have been entered on 
any of the books that I have been able to locate. I do not remember when I last 
saw it. In fact, I paid very little attention to the invoice after it was made, inas- 
much as it was done merely to show how we stood at that time. It was prepared 
by myself principally, with the assistance of those who were working in the house 
with us at that time. I can’t think who it was with us at that time. The removal 
occurred in the early fall of 1912. I don’t remember the exact date—September, 
I think. Yes, sir; an inventory was made on the 13th day of June, 1914. Most of 
the work was done by myself, checking up the amount of sack stuff contained in 
the building, and of both grains contained in the bins, estimating by the cubic space 
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that the grain occupied at the time, and the securing statement of the books from 
the bookkeeper as to debits and credits, taking the bank balance from the bank 
book. I entered these items in an ordinary yellow sheet of paper in pencil, with 
the results given to-day, overlooking, however, the molasses contained in the vats 
beneath the building. This was made especially for the benefit of Mr. Matt Harris, 
who was to become a stockholder in D. A. Cowan’s stead. As to whether I mean 
partner instead of stockholder, I will say yes, you better say partner. This was 
immediately prior to the transfer of M. M. Egan’s interest to D. A. Cowan. 

On trial of the case in the district court, Mr. Stitt testified as follows: 

“My familiarity with the stock of merchandise we had on hand was due to the 
fact that I was the buyer for the company, and at that time we were operating on 
a small capital, and it was necessary for me to keep in close touch with the stock 
on hand so that I could buy different commodities in such a way that a new car 
would arrive about the time we were out of the commodity in the bins we had in 
the house, and, for that reason, practically every day I took an inventory of what 
was in the building, and there was hardly a night that I could not tell within a very 
small amount as to what was in the house of each commodity.” 

“With reference to our arrangement for keeping the different commodities in 
separate stacks or piles or places in the building, we had different places for keeping 
each commodity; for example, all the bran was stacked together, so many sacks 
high, and all that was necessary was to count the number of tiers and the number of 
rows of tiers, and it was an easy matter to arrive at the number of bags we had 
on hand. The same would apply. to cotton seed meal and the mixed products, alfalfa 


hay, and practically everything excepting the bulk stuff which were in the bins above 
the warehouse. 


In regard to this testimony, he further testified : 

“As I explained to the jury yesterday, I had to keep a close touch on the stock 
on hand to know just how and when to buy. As for the manner or form of keeping 
that inventory, I will say that I could remember it mostly, and, if I put it down 
at all, I just put it down on a card and kept it on the desk where I could refer to 
it for the purpose of buying. My recollection is that I would go out into the mill 
and take a card with me and put down how many bags of bran, how many bags of 
alfalfa meal, cotton seed meal, and so forth, we had on hand, so that I would 
know how to buy. After a day of two, those memoranda that I reduced to writing 
from day to day were thrown into the waste basket. No; we had no further use for 
them.” 

The Court of Civil Appeals, on motion for rehearing, held that the testimony of 
Mr. Stitt raised an issue of fact as to whether the record warranty clause was com- 
plied with, and that in support of the judgment of the trial court, it would be pre- 
sumed that this issue was decided in favor of the insured on a finding that there was 
no breach of this section of the record warranty clause. 

[2] We cannot agree with this conclusion. The sworn statement of Mr. Stitt, 
quoted above, clearly shows that no such inventory as was contemplated by this sec- 
tion of the record warranty clause was taken from some time in the early fall of 
1912, which was more than 12 months before the policy was issued, until the 13th 
of June, 1914, which was more than 30 days after the policy was issued. The 
inventory which he testified he took “practically every day” was clearly, under 
his evidence, not such an inventory as was contemplated by this record warranty 
clause of the policy. It was not “a complete itemized inventory of stock on hand.” 
He did not even testify that he did more than take a mental note of the goods on 
hand. He testified that if he “put it down at all” he “just put it down on a card 
and kept it on the desk where” he “could refer to it for the purpose of buying.” 

{3] The insured, though they pleaded that the insurance company waived its 
right to insist on a forfeiture by reason of the breach of this record warranty clause, 
by promising to pay the loss after it had knowledge of the fact that this clause had 
not been complied with, offered no evidence indicating that at the time the adjuster 
promised to pay the loss he knew of the breach. Mr. Stitt testified that he informed 
the adjuster that some of their papers, invoices, and inventories were burned, and 
he could not produce them, but he did not testify, and there is no evidence to 
indicate, that the adjuster knew of the failure to take an inventory at the time he made 
the promise to pay. He did testify that the adjuster asked him about their “books, 
invoices, and so forth” and that he explained that they “did not have a complete set 
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of invoices of our stock of merchandise on hand, nor an inventory.” This state- 
ment was made, however, with reference to the fact that the papers were burned by 
the fire which destroyed the goods, and had no reference whatever to the fact that 
an inventory had not been taken as required by the record warranty clause. 

We recommend that the judgments of both the Court of Civil Appeals and 
district court be reversed, and the cause remanded to the district court. 

Cureton, C. J. The judgment recommended in the report of the Commission 
of Appeals is adopted, and will be entered as the judgment of the Supreme Court. 

We approve the holding of the Commission of Appeals on the questions dis- 
cussed in its opinion. 


WILSON v. FIREMAN’S FUND INS. CO. 
(No. 1255.) 
(Court of Civil Appeals of Texas. Beaumont. June 16, 1925. Rehearing Denied. 
June 24, 1925.) 
274 Southwestern Reporter 176. 
1. INSURANCE—SOLE OWNERSHIP CLAUSE NOT CONTRARY TO 

PUBLIC POLICY AND BINDING ON INSURED. 

Provision in policy that it is void, if interest of insured in property is other than 
ee and sole ownership, does not contravene public policy and is binding on 
insured. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 


2. INSURANCE—PURCHASER OF PROPERTY UNDER VOIDABLE 
MORTGAGE FORECLOSURE SALE HELD ENTITLED TO RECOVER 
AGAINST INSURER FOR DESTRUCTION THEREOF NOTWITH- 
STANDING SOLE OWNERSHIP CLAUSE. 

Insured, who acquired title to property under mortgage foreclosure sale, which 
was not absolutely void, but only voidable because not in strict compliance with 
a power given under mortgage, held entitled to recover for the destruction of property 
notwithstanding sole ownership clause therein. 

(For other cases, see Insurance, Dec. Dig. §282[1]). 


3. INSURANCE—INSURER CANNOT QUESTION INSURED’S TITLE TO 
INSURED PROPERTY, IN ABSENCE OF FRAUD OR BAD FAITH ON 
PART OF INSURED. 

Even though title acquired by insured under mortgage foreclosure sale was abso- 
lutely void, in absence of fraud or bad faith on his part as against interest of insurer, 
the latter could not question his title under sole ownership clause in policy. 


(For other cases, see Insurance, Dec. Dig. § 282[7]). 


Appeal from District Court, Dallas County; T. A. Work, Judge. 

Action by J. W. Wilson against the Fireman’s Fund Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. Reversed and rendered. 

W. H. Graham, of Dallas, for appellant. 

Thompson, Knight, Baker & Harris, of Dallas, for appellee. 

Wa tker, J. On the 10th day of April, 1919, A. G. Fullerton, A. W. Thornley, 
and J. E. Scott executed a trust agreement, organizing the Community Mill & Ele- 
vator Company, naming themselves as trustees under the terms of this agreement, 
and vesting in themselves and their successors in office, as such trustees, the title to 
all the trust property, with power to manage and control the same. Without quoting 
from the terms of this trust agreement, it is clear that it did not create a pure trust, 
but constituted its stockholders partners, as held by this court in Nini v. Cravens & 
Cage Company, 253 S. W. 582, and authorities therein cited. The Community Mill 
& Elevator Company owned a two-story frame building situated upon certain leased 
premises and held by it under conditions constituting the building personal property. 
On the 6th day of January, 1920, A. G. Fullerton, one of the trustees, loaned the 
Community Mill & Elevator Company $2,000, which was secured by the following 
valid chattel mortgage: 

“The State of Texas, County of Dallas. 

“The Community Mill & Elevator Company, an unincorporated trust association, 
as more fully shown by its declaration of trust duly recorded in the records of such 
instruments in Dallas county, Texas, for the purpose of securing that certain indebted- 
ness, in the sum of two thousand ($2,000) dollars, owing by said company to 
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A. G. Fullerton, of the city and county of Dallas, state of Texas, which indebtedness 
is evidenced by a certain promissory note of even date herewith, in the principal sum 
of two thousand ($2,000.00) dollars, executed by the Community Mill & Elevator 
Company, and payable to the order of A. G. Fullerton, at Dallas, Texas, due April 
Ist, A. D. 1920, bearing interest at the rate of eight per cent. (8%) per annum from 
maturity until paid, and providing for 10% additional on the principal and interest 
due as attorney’s fees, if placed in the hands of an attorney for collection, does 
hereby sell and mortgage unto the said A. G. Fullerton and his assigns, the following 
described personal property now in the possession of said company, to wit: 

“All that certain two-story frame building, known as a mill elevator building, 
situated upon the following described lot, tract or parcel of land, in or near the town 
of Wilmer, Dallas county, Texas; said lot, tract or parcel of land being more par- 
ticularly described as follows: 

“Beginning at a point on the west line of a road running north and south, the 
east boundary of said lot, thence north parallel with the right of way of the H. & T. 
C. Ry. Co., 50 ft.; therice west 136 ft. more or less, to the east line of the right of 
way of the H. & T. C. Ry. Co.; thence south with said east line of the right of way 
of the H. & T. C. Ry. Co., 50 ft.; thence east 136 ft. more or less, to the place of 
beginning.’ 

“Owned entirely by the said Community Mill & Elevator Company, without any 
incemberances thereon; Provided, that if the said the Community Mill & Elevator 
Company shall pay, or cause to be paid, the said indebtedness, then this chattel 
mortgage shall be void. 

“And the said the Community Mill & Elevator Company hereby stipulates that 
if default be made by it in the payment of said debt, or any part thereof, or if any 
attempt be made to dispose of, or remove, said property from Dallas county, or from 
the place where it is now situated, or if at any time the payee of said note, or the 
holder thereof, shall deem the said debt unsafe or insecure, the said A. G. Fullerton 
or his assigns are hereby authorized to enter upon the premises where the said prop- 
erty may be, and sell the same, where it is situated, at public auction, or private sale, 
with or without further notice, and out of the proceeds retain the amount then owing 
on said debt, with expenses attending the same, rendering to the Community Mill & 
Elevator Company, or its successors or assigns, the surplus, after the whole of said 
debt shall have been paid, with the charges aforesaid. 

“Witness the signature of the Community Mill & Elevator Company, this the 6th 
day of January, A. D. 1920. 

“Community Mill & Elev. Co., 
“By A. W. Thornley, Trustee, 
“Secy. Treasurer. 
“J. E. Scott, Trustee. 
“A. G. Fullerton, Trustee. 
“A. W. Thornley, Trustee.” 

This note not being paid when due, Fullerton undertook to foreclose the mortgage 
by executing the power of sale given him therein. In doing this, he sold the prop- 
erty, through his attorney; he not being present at the sale. Thereupon the following 
bill of sale was executed and delivered to him: 

“The State of Texas, County of Dallas. 

“Whereas, on January 6, 1920, The Community Mill & Elevator Company, acting 
by and through its duly elected, qualified and acting trustees, executed a note in 
favor of A. G. Fullerton, for the principal sum of $2,000.00 dated January 6, 1920, 
due April 1, 1920, bearing interest at the rate of 8% per annum from date until paid, 
and delivered said note to the said A. G. Fullerton, and to secure the payment of 
said note, said The Community Mill & Elevator Company likewise acting through 
its trustees as aforesaid, executed and delivered to the said A. G. Fullerton, said com- 
pany’s chattel mortgage in favor of said A. G. Fullerton, dated January 6, 1920, 
conveying to the said A. G. Fullerton, the following described property, viz.: 

“All that certain two-story frame building known as a mill elevator building, 
situated upon the following described lot, tract or parcel of land in or near the town 
of Wilmer, Dallas county, Texas, said lot, tract or parcel of land being more 
particularly described as follows: 

“Beginning at a point on the west line of a road running north and south, the 
east boundary of said lot; thence north parallel with the right of way of the H. & T. 
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C. Ry. Co., 50 feet; thence west 136 feet more or less, to the east line of the right 
of way of the H. & T. C. Ry. Co.; thence south with said east line of the right of 
way of the H. & T. C. Ry. Co. 50 feet; thence east 136 feet more or less, to the place 
of beginning, owned entirely by the Community Mill & Elevator Company. 

“Said conveyance, however, being to secure the payment of said note; and 

“Whereas, said mortgage, among other things, provides: And the said Com- 
munity Mill & Elevator Company hereby authorizes that if default be made by it in 
the payment of said debt or any part thereof, or if any attempt be made to dispose 
of or remove said property from Dallas county, or from the place where it is now 
situated, or if at any time the payee of said note or the holder thereof, shall deem 
the said debt unsafe or insecure, the said A, G. Fullerton or his assigns, are hereby 
authorized to enter upon the premises where the said property may be and sell the 
same where it is situated, by public auction or private sale, with or without further 
notice, and out of the proceeds, retain the amount then owing on said debt with 
expense attending the same and render to the Community Mill & Elevator Company, 
or its successors or assigns, the surplus after the whole of said debt shall have been 
paid, with the charges aforesaid; and 

“Whereas, on October 11, 1920, the said A. G. Fullerton gave notice that he 
would sell said property at the courthouse door of Dallas county, Texas, between the 
hours of ten o’clock a. m. and four o’clock p. m. on October 30, 1920, at public auction 
to the highest and best bidder for cash, one copy of which notice was posted at the 
courthouse door in Dallas county, and one copy thereof posted at each of two other 
public places in Dallas county, all for a period of more than ten days prior to said 
October 30, 1920, and one copy of which notice was published in the Weekly Tribune, 
a newspaper published in the English language in Dallas county, Texas, on October 
15, 22 and 29, 1920; and 

“Whereas, on the 30th day of October, 1920, at 10:45 o’clock a. m. at the court- 
house door in Dallas county, Texas, I offered said property for sale at public auction 
to the highest and best bidder for cash and there being no one who bid on said prop- 
erty save and except the said A. G. Fullerton, the said A. G. Fullerton bid the sum 
of $2,000.00 for said building and has credited the same upon the debt held by him as 
aforesaid: 

“Now therefore, in consideration of the premises and under and by virtue of 
the power vested in me by said mortgage and in pursuance of notice given as afore- 
said, I, the said A. G. Fullerton, have this day and do by these presents, sell, transfer, 
and deliver unto myself the said A. G. Fullerton all of the right, title and interest 
and ownership of the said Community Mill & Elevator Company in and to the afore- 
said building located as aforesaid, and here now credit the sum of $2,000.00 upon the 
obligation of the Community Mill & Elevator Company to A. G. Fullerton as 
aforesaid. 


“Witness my hand at Dallas, Texas, this the lst day of November, 1920. 
“(Signed] A. G. Fullerton.” 


The property was sold at the courthouse door of Dallas county, instead of the 
place named in the mortgage, and it was not shown ‘affirmatively that due notice of 
the sale was given. After the sale, Fullerton took possession of the property, claiming 
it as his own. Neither of the other trustees ever questioned the regularity of the 
sale, nor did any one of the other of the stockholders in the trust. At the time 
Fullerton loaned the Community Mill & Elevator Company the $2,000, at the time the 
mortgage was executed, and at the time the property was sold, Fullerton owned stock 
in the company. The sum of $2,000 bid by Fullerton for the property was its reason- 
able cash value, and there was no suggestion of fraud or bad faith by Fullerton or 
his attorney in their efforts to foreclose the mortgage. At the time the property was 
sold, the company was insolvent. After the sale, and after Fullerton had taken pos- 
session of the property, he insured it with appellee for the sum of $1,500. Shortly 
afterwards, and while the policy was in full force and effect, the building burned. 
Proofs of loss were duly filed with appellee, and no question being made as to the 
value of the property, appellee refused payment. After the loss, Fullerton assigned 
his claim under the policy to appellant, J. W. Wilson, who tried the case on his first 
amended original petition, wherein he pleaded as plaintiff against appellee as defend- 
ant. By due allegations, appellant set forth in his petition a cause of action on the 
policy issued by appellee to Fullerton. Appellee answered by general and special 
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demurrers, a general denial, and by specially pleading the following conditions of 
the policy: 

“This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void * * * if the interest of the insured in the property be 
other than unconditional and sole ownership.” 

On a trial to the court without a jury, the special defense of appellee was sus- 
tained, and judgment entered in its favor. 

Opinion. 

[1, 2] The provision of the policy specially pleaded by appellee was in all things 
binding upon appellant. It has often been held that this provision does not contravene 
a sound public policy, and being a proper subject of contract should be given effect. 
The only question before us is its proper construction. There is nothing in this pro- 
vision of the policy that warrants the title under which the insured held. It makes 
no representation as to the validity of the insured’s title. The insured must hold 
under a title, and under his title he must be the sole and unconditional owner, of the 
insured property. That is all that is meant by this condition of the policy. Here 
the insured did hold and was in peaceful possession, under a title that vested in him 
See gm and sole ownership. It was said in Miller v. Alliance Ins. Co. (C. C.) 

F. : 

“Tt is also insisted for the defendant that the court erred upon the trial in exclud- 
ing evidence offered for the purpose of showing that the insured had a defective title 
to the real estate upon which the insured buildings stood. The policy provides that 
if the interest of the assured in the property be any other than the entire, uncondi- 
tional, and sole ownership of the property, for the use and benefit of the insured, 
* * * it must be so represented and expressed in the written part of the policy, 
otherwise the policy to be void. * * * The defendant’s offer of proof was, there- 
fore, nothing more than a proposition to show that the plaintiff, although he had a 
title to the mill property which apparently vested in him the sole, unconditional and 
entire ownership of the property, had a defective title. The condition of the policy 
refers aa extent of the insurable interest of the plaintiff, and not to the validity 
of his title.” 

Discussing the same question, the Supreme Court of Pennsylvania said, in Living- 
stone v. Boston Insurance Co. 255 Pa. 4, 99 A. 213: 

“The provisions of an insurance policy are construed favorably to the assured; 
and, where he has an insurable interest and is the substantial owner of the property 
so that the entire loss falls on him, it satisfies the above-quoted clause as to owner- 
ship, although he may not have a perfect legal title to the insured property.” 

The general principles upon which the condition pleaded by appellee is construed 
are thus stated by 26 C. J. 173: 

“If insured has, under claim of right, the exclusive use and enjoyment of the 
entire estate in the property, without assertion of adverse title by another, 
his interest is properly described as sole and _ unconditional ownership 
(Atlas F. Ins. Co. v. Malone, 99 Ark. 428, 138 S. W. 962, Ann. Cas. 1913B 
210; Enyeart v. Farmers F. Ins. Co., 65 Pa. Super. 425), although his title may be 
defective (Miller v. Alliance Ins. Co., 7 F. 649, 19 Blatchf. 308; American Basket 
Co. v. Farmville Ins. Co., 1 F. Cas. No. 290, 3 Hughes, 251; Travis v. Continental 
Ins. Co., 47 Mo. A. 482; Livingstone v. Boston Ins. Co., 255 Pa. 1, 99 A. 212; Lebanon 
Mut.I Ins. Co. v. Erb. 112 Pa. 149. 4 A. 8; Watertown F. Ins. Co. v. Simons, 96 Pa. 
520). So a husband in a bona fide possession of personality under a parol gift from 
his wife may take insurance thereon as sole and unconditional owner, although the 
gift is invalid because not in writing (Davis v. Iowa State Ins. Co., 67 Iowa, 494, 25 
N. W. 745; Collins v. St. Paul F. & M. Ins. Co., 44 Minn. 440, 46 N. W. 906; Burson 
v. Philadelphia Fire Asso., 136 Pa. 282, 20 A. 401, 20 Am. S. R. 919). And since a 
conveyance in fraud of the grantor’s creditors is valid as between the parties, the 
grantee’s interest is sole and unconditional (Phoenix Ins. Co. v. Mitchell, 67 Ill. 43; 
Groce v. Phoenix Ins. Co., 94 Miss. 201, 48 So. 298, 22 L. R. A. [N. S.] 732; Stein- 
meyer v. Steinmeyer, 64 S. C. 413, 42 S. E. 184, 92 Am. S. R. 809, 59 L. R. A. 319). 
And the same rule applies to a grantee holding under a parol conveyance, since the 
statute of frauds can be invoked only by the parties to the transaction. Cowell v. 
a Ins. Co., 126 N. C. 684, 36 S. E. 184. See generally Frauds, statute of, 20 Cye. 

This general rule is immediately qualified as follows : 

“But neither naked possession nor claim under a sale void for want of jurisdic- 
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tion confers absolute and unconditional ownership within the meaning of an insurance 
policy. Porter v. Attna Ins. Co., 19 F. Cas. No. 11286, 2 Flipp. 100.” 
The sale under which Fullerton claimed was not absolutely void, but only void- 
able. It must be admitted that he had the power to make the sale, and the defects 
in his title urged by appellee arose out of a defective effort upon the part of Fuller- 
ton to execute the power given him under his mortgage. The effect of such a sale 
and the rights of the mortgagor are thus stated by 11 C. J. 716: 

“Where the provisions of the statute or mortgage as to sale are not substantially 
complied with and have not been waived, the mortgagor is entitled to have the value 
of the property applied to the mortgage debt, and, if the value exceeds the debt, to 
recover the difference from the mortgagee: and if the property is wrongfully sold at 
private sale the measure of damages is the difference between the prize realized and 
the actual value of the property, or the excess of the value of the property above the 
mortgage debt. But it has been held that in those jurisdictions in which the mort- 
gagee is regarded as having an absolute legal title after default and possession taken, 
and in which the procedure at law and in equity is distinct, the mortgagor’s only 
remedy for a wrongful foreclosure sale is by a bill in equity for redemption with an 
accounting for the reasonable value of the property if it is injured or destroyed or 
is for any reason unavailable for redemption. So, where the mortgagee is rightfully 
in possession, he cannot, while the mortgage remains unredeemed, be charged as for 
a conversion by reason of any irregularity in the subsequent proceeding for sale.” 

It is clear that the title of Fullerton does not come within the qualification made 
to the general rule, supra. If such a sale is merely voidable, then appellee had no 
right to question the sufficiency of appellant’s title, even apart from the general 
principles first above discussed. Only the Community Mill & Elevator Company or 
its assigns could question the title held under the sale by Fullerton. This it did not do. 

[3] But apart from all that has just been said, even if the title held by Fullerton 
was absolutely void, in the absence of fraud or bad faith on his part as against the 
interests of appellee, his title could not be questioned by appellee. We think appellee 
occupies the position of “a stranger,” as discussed by Chief Justice Brown in Spivy v. 
March, 105 Tex. 473, 151 S. W. 1037, 45 L. R. A. (N. S.) 1109, wherein he said, 
discussing the right of a stranger to question the sufficiency of a married woman’s 
defective acknowledgment : 

“It is not necessary for us to decide in this case whether a stranger to the title 
should ever be permitted to interpose this defense, but we are firmly convinced by 
authority and sound reasoning that, under such conditions, a court should construe 
the language as Mrs. Hensley and her heirs have constrtied it by their inaction for a 
half century. If a stranger to the title be permitted to make such objection, courts 
should cast upon him the burden of establishing the invalidity. 

“We have in this case by the decision of the Court of Civil Appeals a stranger 
setting up a defect which the vender refused to assert, The injustice and unreason- 
able character of the proposition forbids that this court should approve it, unless 
required to do so by precedents that we dare not disregard. We do not find the 
decisions of our courts to be of that character.” 

It follows from what we have said that appellant should have had judgment for 
the amount sued for. It is, accordingly, our order that the judgment of the trial 
court be reversed and judgment here rendered in favor of appellant for the sum of 
$1,500, with 6 per cent. interest thereon from nS of the policy. 

Reversed and rendered. 


ALLIANCE INS. CO. v. CONTINENTAL GIN CO. er at. (No. 9347.) 
(Court of Civil Appeals of Texas. me oad 2, 1925. Rehearing Denied May 30, 
274 Southwestern Reporter, 299. 

2. INSURANCE—EVIDENCE OF CUSTOM OF LOCAL INSURANCE 
AGENT ON CANCELLATION OF POLICIES TO TAKE OUT OTHER 
INSURANCE WITHOUT APPLICATION HELD ADMISSIBLE. 

In action on insurance policies, evidence of usage or custom of local agents, on 
cancellation of policies, to issue policies in another company similar to ones can- 
celled without application by property owner, was not inadmissible as varying terms 
of policies providing for cancellation by giving notice, as it showed authority of agent 
to act for assured, and hence showed cancellation by mutual consent. 


(For other cases, see Insurance, Dec, Dig. § 153.) 
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3. INSURANCE—HOLDER OF DEED OF TRUST HELD ENTITLED TO 
BENEFIT OF POLICIES ISSUED IN ANOTHER COMPANY BY LOCAL 
AGENT ON CANCELLATION OF POLICIES, THOUGH IT DID NOT 
KNOW OF CUSTOM. 

Where both mortgagee and mortgagor committed to manager of mortgagor 
matter of insurance and selection of companies, holder of deed of trust which required 
property to be kept insured in such companies as holder might select was entitled 
to benefit of policies in another company taken out by local agent on cancellation 
of policies in company in which first insured according to custom known to such 
manager, regardless of whether mortgagee knew of such custom. 

(For other cases, see Insurance, Dec. Dig. § 104.) 


4. INSURANCE—ISSUANCE OF NEW POLICIES AFTER CANCELLATION 
HELD SUBJECT TO RATIFICATION, AND RATIFIED, AFTER LOSS. 
Where, on cancellation of policies, insurance agent, without application by insured, 

issued new policies in another company, pursuant to custom, insured could ratify 

such act after loss occurred, and did ratify it, by promising to return old policies, and 
making proof of loss under, and suing on, the new policies. 
(For other cases, see Insurance, Dec. Dig. § 112.) 


5. INSURANCE—ALLOWING INTEREST ON MONEY DUE UNDER FIRE 

INSURANCE POLICIES AT 6 PER CENT. HELD PROPER. 

Contracts of insurance, in which insurer agrees to pay money on happening of 
contingency insured against are within Rev. St. art. 4977, providing, in absence of 
agreed rate, for 6 per cent. interest after money is due and payable, under written 
contract ascertaining sum payable, and, in action on insurance policy, prayer for 
judgment for loss sustained by reason of fire and general relief warranted inclusion 
of interest at such rate in amount of judgment. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Appeal from District Court, Dallas County; Royall R. Watkins, Judge. 


Action by the Continental Gin Company and another against the Alliance Insur- 
ance Company and another. From a judgment for plaintiffs defendant named appeals, 
Affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, for appellant. 

Coke & Coke, Locke & Locke, and Ralph Randolph, all of Dallas, for appellees. 

Looney, J. From a judgment against it, on two policies of fire insurance issued 
in favor of the Handley Gin & Milling Company, assured, and the Continental Gin 
Comeent: loss payee in the policies, the Alliance Insurance Company prosecutes this 
appeal. 

The Handley Gin & Milling Company, a partnership, and the Continental Gin 
Company, a corporation, brought suit against the Alliance Insurance Company and 
the Providence Washington Insurance Company, alleging in substance that on Sep- 
tember 30, 1920, the Providence Company issued two one-year fire insurance policies 
for $5,250 each, covering certain gin buildings and machinery, in favor of the 
Handley Company, the owner, with loss payable clause in favor of the Continental 
Company, a creditor of the assured; that on October 19, 1920, Sellers and Co., of Fort 
Worth, Tex., local insurance agents, representing both defendants, were instructed 
by the Providence Company to cancel the policies above mentioned; that the agents 
attempted to comply with the instruction, and immediately issued two policies in 
the Alliance Company in like amounts in favor of same parties and covering the 
same property; that no notice was given either plaintiff of the purpose of the Provi- 
dence Company to cancel the policies, nor was either plaintiff notified of the issuance 
of the policies in the Alliance Company until after the destruction of the property by 
fire; that, after the property was destroyed, the manager of the Handley Company, 
a Mr. Conn, visited the office of Sellers & Co., and was then, for the first time, 
informed of the attempted cancellation of the Providence Company policies and of 
the issuance in lieu thereof of the two policies in the Alliance Company; that the 
Alliance Company policies were delivered to the manager of Handley Company, who 
later made proof of loss and filed suit on both sets of policies. The suit was primarily 
against the Alliance Company, and only in the alternative against the Providence 
Company. Both defendants by appropriate allegations answered. The Alliance 
Company claimed that the insurance contracts issued in its name never came into 
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existence as valid contracts, whereas the Providence Company claimed that its 
policies were canceled and were not in existence as contracts at the time of the fire. 

The nature of the case and the issues involved, in other respects, will be made 
apparent from the following: 

The case was tried by the court, whose findings are sustained by the evidence, - 
and are adopted as the findings of this court. In so far as material, they are as 
follows : 

On September 30, 1920, the Providence Washington Insurance Company issued 
through Sellers & Co., its local agency at Fort Worth, in favor of the Handley Gin 
& Milling Company, two one-year policies for $5,250 each, insuring against loss or 
damage by fire certain gin buildings and machinery belonging to the Handley Com- 
pany, with loss payable clause in favor of the Continental Gin Company, 

On October 19, 1920, the Providence Company instructed its said agents to 
cancel the policies, and thereupon the agents, who were also local agents at Fort 
Worth for the Alliance Company, issued for the latter company two policies on 
the same properties in favor of the parties, in like amounts, protecting against the 
same hazard. 

On October 21, 1920, a fire occurred that destroyed substantially all the prop- 
erty, the reasonable value of which, at the time, was largely in excess of the amount 
of the insurance. 

The Handley Company was at the time indebted to the Continental Gin Com- 
pany in the principle sum of $4,273, which including interest and attorney’s fees, 
amounted, on the date of the judgment, to the sum of $6,540.28. 

During the months of September and October, 1920, and for a long time prior 
thereto, W. E. Conn was the general manager of the Handley Company, and as such 
was authorized to procure and maintain fire insurance on its property, and was 
similiarly authorized by the Continental Company, the lien creditor; that is to say, 
the latter company committed to him the duty of arranging for and maintaining 
fire insurance protection on the property, including the selection of the companies in 
which the insurance should be carried. 

During September and October, 1920, Sellers & Co., were local agents at Fort 
Worth for both defendant companies, and were intrusted by them with necessary 
blanks, with authority to fill up, countersign, issue, and deliver policies to persons 
desiring insurance. 

On receipt of instruction from the Providence Company to cancel the policies 
Sellers & Co., in order to keep the insurance of the Handley Company intact, im- 
mediatel bound the risk in the Alliance Company, and on about October 20, wrote 
up the policies, but, before they were manually delivered to the Handley Company, 
the property was destroyed by fire. 

Neither of the Plaintiffs was imfored, until after the fire, that the Providence 
Company had ordered its policies canceled nor of the issuance of the Alliance Com- 
pany policies. On October 20, after the fire, the manager of Handley Company 
was informed by Sellers & Co. of these facts, and the Alliance policies were delivered 
to him. Later the manager caused proofs of loss to be made under both sets of 
policies, and suit was brought against each of the companies on the policies issued by 
it respectively. 

During the months of September and October, 1920, there existed among well- 
established insurance agencies at Fort Worth, Tex., such as Sellers & Co., and also 
generally throughout the state, a usage or custom to the effect that local agents were 
expected to provide their customers with the best service possible, and would 
endeavor to anticipate the needs of their customers and keep their insurance pro- 
tection good and intact against all contingencies. It was a part of such usage and 
custom of such an agency, in the event a company represented by it directed the 
cancellation of a particular policy issued in favor of a customer, to immediately, 
without first attempting to communicate with the insured, provide in lieu of the 
canceled policy similar insurance in another company represented by it. This usage 
was of long standing, and was recognized and acted upon by Sellers & Co., was 
well known to Mr. Conn, the manager of the Handley Company, at the time he gave 
the agency the insurance business of the company, and was relied on by him, and 
Sellers & Co. understood from the relation between them that the manager expected 


them to act for the best interest of the company in keeping its insurance protection 
good and intact. 
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In accordance with this usage, on October 19, 1920, when Sellers & Co. were 
ordered by the Providence Company to cancel the policies, they endeavored to con- 
tinue the insurance protection in favor of the Handley Company, and to that end 
immediately bound the Alliance Company upon the risk, and on the next day, to wit, 
October 20, 1920, issued the two policies in the Alliance Company, dating them, 
however, as of October 19. The evidence justifies the conclusion that Sellers & 
Co. were authorized by the Handley Company and the Continental Gin Company to 
consent, on their behalf, to the cancellation of the Providence Company’s policies and 
to substitute therefor the policies issued in the name of the Alliance Company; and, 
furthermore, that the Handley Company, with full knowledge of the facts, after the 
fire, ratified and adopted the acts of the Sellers Company in the premises. 

The policies issued by the Providence Company contained a provision to the effect 
that they might be canceled by the company giving five days’ notice and returning to 
insured the pro rata premium for the unexpired term of the policy. Prior to the fire 
no notice of cancellation was given either of the plaintiffs, except as notice is im- 
puted to them by notice to their agents, Sellers & Co., by virtue of the usage or 
custom hereinbefore mentioned, of which all the parties at interest had notice, and 
with reference to which they contracted. 

The judgment rendered by the court was to the effect that the policies issued by 
the Providence Company were lawfully canceled and substituted by the policies 
issued in the Alliance Company; hence judgment was rendered in favor of the 
plaintiffs against the appellant, the Alliance Insurance Company, as follows: in favor 
of the Handley Gin and Milling Company for the sum of $3,584.50, and in favor of 
the Continental Gin Company, the loss payee, in the sum of $6,540.28, with interest 
on each judgment from the date of its rendition at 6 per cent. per annum. 

Appellant presents for our consideration 44 propositions of law as being germane 
to 135 assignments of error, but, in our opinion, the contentions of appellant may 
be reduced to the following propositions : 

(1) The major proposition of appellant is that the exceptions urged by it to 
pleadings alleging the existence of a usage or custom among local insurance agencies 
at Fort Worth, including the agency of Sellers & Co., should have been sustained. 
That its objections to the admission of evidence going to establish the existence of 
such usage or custom should have been sustained; and that the finding of the court 
to the effect that such a custom or usage did exist, based on inadmissible evidence, 
was erroneous, all for the reason that the policies of the Providence Company con- 
tained plain and unambiguous provisions directing what should be done before the 
company could cancel the same, that is, by giving five days’ notice to the assured, 
and that this provision could not be varied or contradicted by the existence of the 
usage or custom in question. 

(2) That notice to the assured of the cancellation of the policy was without 
effect, unless notice was also given the Continental Company, the loss payee. 

(3) That after the destruction of the property by fire there could be no ratifica- 
tion of the act of Sellers & Co. in substituting one set of policies for another set 
covering the loss. 

(4) That the judgment is excessive, in that interest should not have been 
allowed as a part of plaintiffs’ damages in the absence of a prayer for the recovery 
of interest. 

These contentions will be discussed in the order named. 

[1] 1. Appellant’s major contention, that is, that a custom or usage may not be 
proven to vary or contradict the terms of an unambiguous contract, states the law 
correctly (Early Foster Co. v. Truebar Bros. [Tex. Civ. App.] 243 S. W. 995; 
Oxford v. Rogers [Tex. Civ. App.] 238 S. W. 295), but the rule, in our opinion, is 
not applicable to the question now under consideration. 

_ [2] The usage or custom proven in this case was not for the purpose of vary- 
ing, nor did it, in fact, tend to vary or contradict the provision with reference to 
the right of the company to cancel its policies, but was established for the purpose 
of showing the authority of Sellers & Co. to act for the assured in making a new 
contract of insurance in lieu of, and in substitution for, the old contract theretofore 
made with the Providence Company. It is not contended by appellees that a 
unilateral cancellation of the policies was consummated by the Providence Com- 
pany; the contention being that the cancellation was effected by mutual consent. 

Ss we view the matter, the evidence going to establish the existence of the 
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usage or custom was admissible and sufficient to establish the authority of Sellers & 
Co., as agents of the assured, to enter into the new agreement whereby the old 
policies issued by the Providence Company were canceled and the new policies issued 
on behalf of the Alliance Company were substituted therefor, The agreement to 
cancel the old and issue the new policies was an independent transaction, entirely 
aside from the provision in the policies in regard to a unilateral cancellation. 

It has been repeatedly held by courts the country over, notwithstanding written 
terms such as appear in the policies in this case, that the agent’s authority to make 
a subsequent agreement to cancel an existing contract of insurance may, with perfect 
propriety, be established by parol. See the following authorities: Dalton v. Nor- 
wich Union Fire Insurance Soc. (Tex. Com. App.) 213 S. W. 230; Austin Fire 
Insurance Co. v. Polemanakos (Tex. Com. App.) 207 S. W. 922; Globe Fire Insur- 
ance Co. v. Limburger (Tex. Civ. App.) 193 S. W. 222; Westchester Fire Insur- 
ance Co. v. McMinn (Tex. Civ. App.) 188 S. W. 25; Norwich Fire Insurance Co. 
v. Dalton (Tex. Civ. App.) 175 S. W. 459; Sterling Fire Insurance v. Comision 
Reguladora (Ind. Sup.) 143 N. E. 3; Schauer v. Queen Insurance Co., 88 Wis. 
561, 60 N. W. 994; Ferrar v. Western Assur. Co., 30 Cal. App. 489, 159 P. 609, 
611; Phoenix Insurance Co. v. State, 76 Ark. 180, 88 S. W. 917, 6 Ann. Cas. 440; 
Allemania Fire Insurance Co. v. Zweng, 127 Ark. 141, 191 S. W. 903; Snyder v. 
Commercial Union Assurance Co., 67 N. J. Law, 7, 50 A. 510; Hollywood Lumber 
& Coal Co. v. Dubuque Fire & Marine Insurance Co., 80 W. Va. 604, 92 S. E. 
858; Hamm Realty Co. v. New Hampshire Fire Ins. Co., 80 Minn. 139 83 N. W. 
41, 87 N. W. 933; Benedict v. Security Insurance Co., 147 App. Div. 810, 133 N. Y. S. 
165; 26 Corpus Juris, p. 144; Joyce on Insurance, § 641, p. 1485 (and note 20); 
Williston on Contracts, § 591, 1828; Wigmore on Evidence, § 2441. 

Without burdening the opinion with excerpts from these authorities, the follow- 
ing from Hamm Realty Co. v. New Hampshire Fire Insurance Co., supra, states the 
rule very succinctly. The court said: 

“* * * The question presented for our determination is whether the action of 
the Haas Agency in ordering the old policy cancelled, and in writing the new one, 
under the facts, tended to show an acceptance of its delivery for plaintiff by such 
agency and was equivalent to the direct action of the plaintiff company itself to that 
effect, upon the theory that by long course of usage the agency was authorized in these 
respects to represent and act for it, and control its substantial rights, as its agent. 
There is no doubt that a general insurance agency, representing a number of compa- 
nies, may act as the representative of the insurer and the insured for the purpose 
above mentioned, or, in other words, be the agent for both parties, within the limits 
suggested. * * * The long course of business usage and custom pursued in a uniform 
manner between the Haas Agency, representing the defendant and other companies, 
and plainti, in which the latter had permitted the former to act for it, would justify 
a conclusion that the agency was authorized to act for the plaintiff in waiving the 
notice of cancellation, and in accepting the new policy of insurance.” 

Therefore appellant’s assignments and propositions calling in question the action 
of the court on exceptions to pleadings, on the admission of evidence, and the findings 
and conclusions of fact and law, in regard to the existence and legal effect of the 
usage or custom under consideration, are overruled. 

[3] 2. Appellant makes the further contention that the rights of the Continental 
Gin Company were not affected by the attempted substitution of the new for the old 
policies, fo rthe reason that notice of cancellation to the insured without also giving 
notice to the loss payee was ineffective; that the Continental Gin Company had its 
right of action against the Providence Company for the full amount of the debt it 
held against the Handley Company, notwithstanding the attempted cancellation, and 
therefore the court erred in rendering judgment in its favor against appellant. 

The deed of trust held by the Continental Company against the Handley Com- 
pany required the latter to keep the gin properties properly insured for the security of 
the debt in such companies as the Continental Company might select, The testimony 
of the general manager of the Handley Company was to the effect that the Handley 
Company and the Continental Company committed to him the matter of insurance 
and the selection of companies, with one limitation; that is, that companies operating 
on the mutual plan should not be selected. 

In view of this uncontradicted evidence, it is our opinion that the acts of Mr. 
Conn, the manager, were binding on the Continental Gin Company. By committing 
to him the matter of securing and maintaining insurance on property, it consented to 
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be governed by the usage of the insurance business at the places where he dealt, 
whether such usage was in fact known to it or not. We therefore overrule all 
assignments and propositions udged by appellant in support of this latter contention 

[4] 3. Another contention of appellant is that there could be no ratification of 
the act of substituting one set of policies for another covering the property after 
it had been destroyed by fire. On this point the undisputed evidence is that, after the 
property was destroyed, Sellers & Co., the local agents, explained to the general 
manager of the Handley Company, who, as to the matter of insurance, represented 
both the Handley Company and the Continental Gin Company, the reasons for can- 
celing the old and the issuance of the new policies, and at the time the new policies 
were delivered to him by Sellers & Co., he promised to return the policies theretofore 
issued on behalf of the Providence Company, and thereafter the Handley Company 
made proof of loss under, and filed suit on, the policies issued on behalf of the Alli- 
ance Company. These facts, in our opinion, constituted an effective ratification on 
the part of both the Handley Company and the Continental Gin Company of the 
acts of Sellers & Co. in substituting the Alliance Company policies for the policies 
of the Providence Company, and constituted an adoption of the new insurance con- 
tracts. 

On principle, we know no reason why an effective ratification of an insurance 
contract made without previous order, cannot be ratified after loss by the parties 
in whose behalf the contract was made. In announcing this doctrine, we are not 
unmindful of the rule that contract of fire insurance cannot be legally consummated 
after the destruction of the subject-matter of the insurance. This rule follows 
from an elementary principle of law to the effect that a contract based on the exis- 
tence of a thing is ineffective, if the thing itself has no existence at the time. This, 
however, is an entirely different matter from that of a contract of insurance effected 
on property, while it is still in existence, by one who, without previous orders, 
assumes in good faith to act for the owner. In the latter case we see no reason why, 
after the loss of the property by fire, the interested parties, such as the insured and 
the loss payee, may not effectively ratify the act of the party who assumed, as 
agent, to contract in their behalf. This would not be an effort to contract for insur- 
ance after the property had ceased to exist, but the act of ratification by relating 
back would mature a contract begun prior to the destruction of the property. 

The proposition just announced, as it relates to the subject of insurance, is com- 
prehensively but clearly stated in 1 Mechem on Agency (2d Ed. 1914) § 524, as 
follows: 

“Within the operation of the general rule also would come the case of the 
ratification by the insured, after a loss, of insurance effected for his benefit. That 
this might be done had been held by the English courts long before the difficult ques- 
tions involved in Bolton Partners v.. Lambert had presented themselves, and this 
holding had been followed in the United States. It is difficult to imagine a case 
wherein the fast and loose character of the principal’s obligation, or his range of 
speculation whether to ratify or not, would seem to be more clearly illustrated. If 
no loss occurs, he may ignore the contract, and escape liability for the premium; 
if a loss happens, he may ratify and enforce the contract. As against the agency 
he may ratify even after payment. The case is exceptional, also, in the fact that 
ratification after loss enables the principal to do by ratification what he could not 
then himself do directly, namely, insure lost property; and a strong effort was made 
some years ago in the English courts to induce a reconsideration of the cases hold- 
ing that it may be done, but it was declared -that these cases were much too strong 
and of too long standing to be overruled. It is to be observed, however, that the 
case is not ordinarily so hard upon the insurance company as might, at first’ blush, 
appear to be the fact. In many of the cases, the premium had been already paid by 
the agent or he had made himself liable for it. In any case, moreover, in which 
the agent’s liability had not been excluded, he would be liable for a breach of his 
implied warranty of authority if the principal did not ratify. What the company 
would lose in such a case would be the expected liability of the principal for the 
premiums. 

This doctrine is also abundantly sustained by both the earlier and later text- 
writers on the subject of insurance and agency as well as by English and American 
decisions, as will appear from an examination of the following authorities, viz.: 
Hughes on Insurance (1828) 41, 42; Angell on Fire & Life Insurance (1854) § 79; 
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1 Phillips on Insurance (5th Ed. 1867) § 388; Flanders on Fire Insurance (2nd 
Ed. 1874), 176, 434; one wood on Fire Insurance 2nd Ed. 1886) § 136; 1 Joyce on 
Insurance (1897) § 642; 2 May on Insurance (4th Ed. 1900) § 445; Vance on Insur- 
ance (1904) 495; Clement on Fire Insurance (1905) 427; Richards on Insurance 
(3rd) Ed. 1909) 294; Storey on Agency (1838) § 248; 1 Clark & Skyles on Agency 
(1905) 362, 363. 

The following English cases support the doctrine: Lucena v. Craufurd (1808) 
1 Taunt, 325; Routh v. Thompson (1811) 13 East, 274; Hagedorn v. Oliver-Son 
(1814) 2 M. & S. 485; Waters v. Monarch Fire & Life Assurance Soc. (1856) 
5 E. & B. 870 (881) ; Gifford v. Queen Insurance Co. (1869) 1 Hannay (N. B.) 432. ° 

The following American cases are in line with the doctrine: Finney v. Fair- 
haven Ins. Co. (1842) 5 Metc. (Mass.) 192, 38 Am. Dec. 397; Durand v. Thouron 
(1834) 1 Port. (Ala.) 238; Watkins v. Durand (1834) 1 Port (Ala.) 251; 
Miltenberger v. Beacom (1848) 9 Pa. 198; Howard Fire Ins. Co. v. Chase (1867) 
5 Wall. (72 U. S.) 509, 18 L. Ed. 524; Waring v. Indemnity Fire Ins. Co. (1871) 
45 N. Y. 606, 6 Am. Rep. 146; Larson v. Thuringia Amer. Ins. Co. (1904) 208 
Ill. 166, 70 N. E. 31; Marts v. Cumberland Mutual Fire Ins. Co. (1882) 44 N. J. 
Law, 478; Snyder v. Commercial Union Assur. Co. (1901) 67 N. J. Law, 7, 50 
A. 509; Finley v. New Brunswick (C. C. 1911) 193 F. 195; Boutwell v. Globe & 
Rutgers Fire Ins. Co. (1908) 117 App.. Div. 904, 102 N. Y. S. 1127; 193 N. Y. 323, 85 
N. E. 1087; 193 N. Y. 684, 87 N. E. 1115; Todd v. German-American Ins. Co. (1907) 
2 Ga. App. 789, 59 S. E. 94. 

The following from our own courts show that the rule announced elsewhere is 
recognized in this state, to wit: Pittman v. Harris (1900) 24 Tex. Civ. App. 503, 59 
S. W. 1121; Southern Cold Storage & Produce Co. v. A. F. Dechman & Co. (Tex. 
Civ. App. 1903) 73 S. W. 545; Georgia Home Ins. Co. v. City of Smithville (Tex. 
Civ. App. 1899) 49 S. W. 412; National Fire Ins. Co. v. Oliver (Tex. Civ. App.) 
204 S. W. 367; Phoenix Ins. Co. v. Am. Trust & Savings Bank (Tex. Civ. App.) 248 
S. W. 819, 821. 

We therefore overrule appellant’s contention to the effect that, after the destruc- 
tion of the property by fire, there could be no ratification by the insured of the act of 
Sellers & Co. in substituting the later for the earlier set of policies. 

[5] 4. The final contention of appellant is that the judgment is excessive, in this, 
appellees were permitted to recover interest on the amount found by the court to be 
due, whereas it is claimed there was no prayer for such relief. 

The statute of this state (article 4977, Rev. St.) provides: 

“On all written contracts ascertaining the sum payable, when no specified rate 
of interest is agreed upon by the parties to the contract, interest shall be allowed at 
the rate of six per cent. per annum from and after the time when the sum is due and 
payable.” 

Contracts of insurance in which the insurer agrees to pay money on the happen- 
ing of contingencies insured against are held by our courts to be “written contracts 
ascertaining the sum payable” within the meaning of the statute just quoted. Queen 
Ins. Co. v. Jefferson Ice Co., 64 Tex. 578, 583; American Nat. Ins. Co. v. Fulghum 
(Tex. Civ. App.) 177 S. W. 1008, 1010; Great Eastern Casualty Co. v. Anderson 
(Tex. Civ. App.) 183 S. W. 802. 

The trial court found that appellant was liable to pay appellees the respective 
amounts for which judgment was rendered. Necessarily, the court found that these 
sums were due and payable under the terms of the written contracts, and that appellant 
had wrongfully withheld payment. This being true, the court could not do other- 
wise than assess against appellant interest at the rate of 6 per cent. on the amount 
found by the court to be due under the policies from the date of the fire loss to the 
date of the rendition of the judgment; that is, if the pleading of appellees was sufficient 
to comprehend within its scope and meaning the item of interest. 

Appellees did not mention interest in their prayer for relief, but the facts con- 
stituting their cause of action are alleged, and prayer is made that they (plaintiffs 
below) have judgment against defendants below “for the loss sustained by them by 
reason of the aforesaid fire,” concluding with a prayer for costs and “general relief.” 

Was this prayer sufficient to justify the court in allowing interest on the amount 
found to be due under the policies? We think so. The prayer for judgment is suffi- 
ciently comprehensive to include all loss sustained. Under the undisputed facts of 
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the case this prayer would not have been fully answered, if interest had been dis- 
allowed. The provision of the statute for 6 per cent. interest on sums due and payable 
under written contracts must be written into and considered a part of the contracts 
sued upon ; hence interest at the rate of 6 per cent. provided by statute began to accrue 
when appellant withheld payment. The right of appellees to recover interest as an 
incident to, and as a part of, the fire loss that accrued under the policies was a legal 
right, and under the undisputed facts the court was without discretion to do other 
than allow interest. It is our opinion that the prayer of the appellees for judgment 
“for the loss sustained by reason of the aforesaid fire”! was sufficient to justify the 
inclusion of interest in the recovery; in fact was, in effect, a prayer for the recovery 
of interest, as an element of loss incident to and as a part of the amount due and 
payable under the policies. H. & T. C. Ry. Co. v. Jackson, 62 Tex. 209; Ft. W. & D. 
C. Ry. Co. v. Greathouse, 82 Tex 104, 111-112, 17 S. W. 834; Atchison, To! SF: 
Ry. Co. v. Smythe, 55 Tex. Civ. App. 557, 119 'S. W. 892, 896. 

Again, we are of the opinion that appellees were ‘entitled to recover interest 
under their prayer for “general relief.” Without lengthening the opinion further, 
we cite the following in support of the latter view, to wit: Trevathan v. Hall & Son 
(Tex. Civ. App.) 209 S. W. 448, 450, col. 2, §5; City of Houston v. Lubbock, 35 
Tex. Civ. App. 106, 79 S. W. 851; Hancock v. Haile (Tex. Civ. App.) 171 S. W. 
1053, 1056, col. 1, § 7. 

After having given due consideration to appellant’s assignments of error and 
propositions of law, we fail to find reversible error; hence all assignments and pro- 
positions are overruled, and the judgment of the court below is affirmed. 

Affirmed. 


M. R. SMITH LUMBER & SHINGLE CO. v. NETHERLANDS FIRE & LIFE 
INS. CO. er au. (No. 19226.) 
(Supreme Cant of Washington. Aug. 19, 1925.) 
238 Pacific Reporter 565. 

1. INSURANCE—FOR CONTRACT OF INSURANCE TO BE OBLIGATORY 
IN ADVANCE OF ISSUANCE OF POLICY, IT MUST IN ITSELF BE 
COMPLETE AND UNCONDITIONAL. 

Though formal issuance of: insurance policy is not necessary to effect a contract 
of insurance, for contract to be obligatory in absence of issuance of policy it must in 
itself be complete and unconditional so far as to leave nothing to be done but the 
formal issuance of the policy. 

(For other cases, see Insurance, Dec. Dig. § 128[1].) 

2. INSURANCE—CORRESPONDENCE HELD NOT TO CONSTITUTE CON- 
TRACT OF INSURANCE. 

Correspondence between assured and insured, though showing request to make 
change in form of coverage of policy and willingness to comply with such request, 
htld, in action on policy, insufficient to constitute new contract of insurance, where 
there was no direct promise to comply with request. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

3. INSURANCE—BREACH OF WARRANTY AS TO SPRINKLER SYSTEM 
WILL DEFEAT RECOVERY ON FIRE POLICY. 

Breach of warranty clause in fire policy concerning maintenance of sprinkler 
system will defeat recovery on policy, notwithstanding Rem. Comp. Stat. § 7078, 
relating to misrepresentations on warranties. 

(For other cases, see Insurance, Dec. Dig. § 334[1].) 

Department 2. 

Appeal from Superior Court, King County; Abel, Judge. 

Consolidated actions by the M. R. Smith ‘Lumber & Shingle Company, against 


the Netherlands Fire and Life Insurance Company and others. From judgments for 
defendants, plaintiff appeals. Affirmed. 


Shank, Belt & Fairbrook, of Seattle, for appellant. 
Fred G. Clarke, of Seattle, for respondents. 





1018 The Insurance Law Journal, Vol. 65 [Dec., 1925 


Futerton, J. The appellant, M. R. Smith Lumber & Shingle Company, is en- 
gaged in the business of manufacturing lumber and shingles, and owns and operates 
an extensive plant located at Moclips, in this state. A part of its mill property con- 
sists of a number of dwelling houses, used as residences by certain of its officers and 
employees. These dwelling houses it had caused to be insured in the respondent 
insurance companies through E. A. Strout & Company, an insurance agency having 
its principal office in the city of Seattle. The policies were issued on various dates 
during the year 1922, and each ran for a period of three years. 

The bulk of the insurance the appellant carried on its plant was in companies 
represented by the Martin General Agency, an insurance agency also having its prin- 
cipal office in the city of Seattle. These policies, like those before mentioned, seem 
to have been upon specifically described parts of the plant; none of them being what 
is known as blanket coverages. About July 1, 1923, the Martin General Agency rec- 
ommended to the appellant that it make a change in its method of effecting insurance 
from that of specific coverage to blanket coverage, so that each several policy, instead 
of covering a specific building, should cover the entire plant, and thus be responsible 
for its pro rata share of any loss by fire that should occur at the plant. The appellant 
authorized the agency to make the change and to that end, on July 3, 1923, it wrote the 
following letter to E. A. Strout & Company: 

“July 3, 1923. 

“FE. A. Strout & Co., Hoge Building, Seattle, Washington—Gentlemen: M. R. 
Smith Lumber & Shingle Co. We are inclosing forms amending the covering for 
the assured, on insurance placed through your agency. Will you please sign the orig- 
inal copy, sending it to this office for delivery to the assured? If additional copies are 
required, they will be supplied on request. Will you please supply us with the attach- 
ment date of the insurance written through your office? 

“Very truly yours, 

“The Martin General Agency, 
“By O. J. Gitzen.” 

The inclosures in the letter were forms in the nature of riders to be attached to 
the policies, and purported to change the contract of insurance from that of coverage 
upon specifically described parts of the plant to that of coverage upon the general 
property of the plant. The forms contained, among others, the following stipulations : 

“Sprinkler Warranty. 

“Certain buildings on the above-described premises having been equipped with 
automatic sprinklers, and a reduction in the rate of premium made, therefore, in con- 
sideration of such reduced rate, it is hereby made a condition precedent to the recovery 
of any loss under this policy that the insured shall use due diligence to maintain such 
equipment in complete working order during the full term of this insurance. 

“Reduced Rate Average Clause. 

“In consideration of the reduced rate at which, and the form under which, this 
policy is written, it is expressly stipulated and made a condition of the ‘contract 
that, in the event of loss, this company shall be liable for no greater proportion thereof 
than the amount hereby insured bears to ninety per cent. (90%) of the actual value 
of the property described herein at the time when such loss shall happen, nor for 
more than the proportion which this policy bears to the total insurance ;thereon.” 

To this the following reply was sent: 

“Seattle, Wash., July 6, 1923. 

“The Martin General Agency, Central Bldg., Seattle—Gentlemen: Replying to 
your favor of July 3d, in relation to insurance on the M. R. Smith Lumber & Shingle 
Company, in which you sent one set of forms to be attached to the policy written by 
us, we beg to say that at the present time we have nine policies covering on their 
various dwellings, all of which are written fer three years and do not expira until 
1925. We cannot attach this form to a term policy, and the only way we can see how 
the matter could be handled would be for the assured to cancel these policies on a pro- 
rata basis, and rewrite them for the same amount covering on the general form at 
the general form rate. Or of course the assured could cancel this business on a short- 
rate basis. If you want the policies canceled and rewritten for one year from this 
date, covering as per form you sent us, we will need four sets of the form, as we 


have four companies now covering on this risk. We await your further pleasure. 
“Yours truly, 


“E. A. Strout & Co.” 
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On July 21, 1923, the Martin General Agency again wrote concerning the matter. 
Its letter was addressed to E. A. Strout, the manager of E. A. Strout & Co., although 
intended for the agency. The letter was as follows: 
“July 21, 1923. 


“Mr. E, A. Strout, Hoge Bldg., Seattle, Wash—Dear Sir: M. R. Smith Lumber 
& Shingle Co. Some time ago we sent you amended forms for attachment to policies 
to cover on blanket form, and, as your policies cover on dwellings and are issued for 
a period of three years, it will be necessary for you to cancel and write the policies 
issued through your agency, in order that the new forms will be applicable. Appli- 
cation has been made of the rating bureau for an average rate, dated from July 1, 
1923. It is the assured’s desire to have all changes made effective July Ist. 

“Yours very truly, 

“The Martin General Agency, 
“By O. J. Gitzen, Special Hazard Department.” 

The reply was as follows: 

“Seattle, Wash., July 26, 1923. 

“The Martin General Agency, Central Bldg., Seattle, Wash—Gentlemen: We 
are in receipt of your favor of July 21st, in relation to policies that we have covering 
on dwelling of the M. R. Smith Lumber & Shingle Company. We note that it is the 
assured’s desire to have these policies cancelled and rewritten under the general 
schedule as of July Ist. We will be very glad to comply with the assured’s wishes 
in this matter, if you will furnish us with 27 forms. As soon as you furnish us with 
the average rate, which we understand the board is now making, this matter will be 
attended to. In the meantime, please send us the necessary number of forms. 

“Yours very truly, E. A. Strout & Co.” 

A part of the plant consisted of a shingle mill of which a dry kiln was an 
appurtent. On July 26, 1923, a fire broke out in the kiln, damaging the mill property 
to the extent of $15,903.72; none of the dwellings covered by the policies issued by 
the respondent companies, however, was destroyed or damaged by the fire. At the 
time of the fire the automatic sprinkler was not in operation; in fact, it never had 
been so, it being then in an incompleted condition, although in the process of con- 
struction. This fact, however, was not known to either of the respondent insurance 
companies, or to the agency of E. A. Strout & Co., until after the time of the corre- 
spondence above set out. 

After the fire loss occurred, the appellant brought several actions against them 
to recover for a pro rata share of the loss. These actions were by the stipulation of 
the parties consolidated for the purposes of trial and for the purposes of appeal, and 
were tried as one action before the court sitting without a jury. The court, after 
finding that the sprinkler system mentioned in the forms intended to change the 
coverage of the exitsing insurance had not been installed prior to the time of the fire, 
further found that unsprinkled shingle mills were on the prohibitive list of each of 
the respondents, and that neither of them does write, and under no circumstances 
would write, insurance on unsprinkled mills, such as the mill of the appellant. As 
matter of law it concluded: 

“I. That the statements as to the sprinkler system contained in the warranty sub- 
mitted by plaintiff in said general form were untrue, and were made, in contemplation 
of law, with intent to deceive said defendant. 

' “II. That the defendant is entitled to judgment dismissing plaintiff's complaint 
herein. 

“IIT. That the defendant is entitled to judgment against the plaintiff for its costs 
afid disbursements herein to be taxed.” 

Judgments were entered in accordance with the findings and conclusions. The 
appeal is from the judgments so entered. 

It is the contention of the appellant that the letters above set forth, coupled with 
the surrounding facts and circumstances, constituted a valid agreement between the 
appellant and the respondents to change the existing contracts of insurance from 
that of specific coverage on specially described property of the appellant to general 
coverage on all of its property; arguing that the issuance of a formal policy ¥s not 
necessary to effect insurance, but that a contract to insure is valid from the time it 
is made, regardless of whether a formal policy is or is not issued. But}‘we cannot 
concede that the letters will bear the interpretation put upon them. 

[1, 2] It is the rule in most jurisdictions, and is the rule in this jurisdiction, that 
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a formal issuance of a policy is not necessary to effect a contract of insurance, but 
it is also the rule that a contract to insure to be obligatory in advance of the issu- 
ance of the policy of insurance must be in itself complete and unconditional, so far 
so as to leave nothing to be done but the formal issuance of the policy. As we read 
the letters set out and the surrounding conditions shown in the record, the negotia- 
tions between the parties had not reached that final stage necessary to constitute an 
unconditional promise. The letters show a request to make the change in the form 
of the coverage, and further show a willingness to comply with the request, but 
also show that the expression of willingness was coupled with conditions to be per- 
formed on the part of the appellant which were not performed by the appellant before 
the fire loss, and which in fact never were performed. The last of the letters quoted, 
we think, makes this conclusion inevitable. While there is therein an expression of 
willingness to comply with the assured’s request, there is no direct promise so to do. 
The promise made is coupled with a conditicn that the assured furnish additional 
forms, and furnish the rate of insurance, which it appears had not then been fixed. 
It will not do to say that these matters were inconsequential. The respondents had 
the right to say on what conditions they would make the change, and, if they annexed 
conditions seemingly of consequence to themselves, the courts are not empowered to 
say that they are either whimsical or inconsequential. On the principle, therefore, that 
there was not an unconditional promise to insure, the judgment of the trial court must 
be sustained. 

[3] We think, moreover, that, were the promise to be construed as unconditional, 
there could be no recovery because of the breach of warranty clause contained ‘in 
the contract. Unsprinkled mill property was on the respondents’ forbidden lists. 
Under. no circumstances would they insure such property. The riders furnished, 
which induced the promise, recited that these mills were equéppkd with automatic 
sprinklers, and it was made a condition precedent to a recovery of any loss under the 
contract that the insured should use due diligence to maintain such equipment in com- 
plete working order. The record fails to show a compliance with this condition of 
the contract. It shows in fact that no such sprinklers were ever installed. It is true 
that the Insurance Code (Rem. Comp. Stat. § 7078) provides that no cral or written 
misrepresentation or warranty made in the negotiation of a contract or policy of 
insurance by the insured shall be deemed material, or defeat or void the policy, unless 
made with an intent to deceive. But the warranty here was something more than this. 
It was a promise to maintain the sprinklers after the insurance was effected, and, if 
it be held that the misrepresentation with respect to their existence does mot defeat 
or void the contract because not made with an intent to deceive, it does not follow 
that the failure of the insured to maintain them is without consequence. Nor can we 
so hold. The legislation affects the first but not the last, and to the last the courts 
are at liberty to apply the usual and ordinary rules. Applying these rules it must be 
concluded that the appellant has not complied with the contract of insurance, even 
conceding there was a contract of insurance. ‘ 

The judgment is affirmed. 

Tolman, C. J., and Holcomb, Mackintosh, and Main, JJ., concur. 
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BORLAND v. STANDARD MARINE INS. CO. Lim1tep. 
(Supreme Court, Appellate Term, First Department. June 29, 1925.) 
211 New York Supplement 348. 
INSURANCE—FRACTURE OF STEAMER’S PADDLE SHAFT FROM 
LATENT DEFECT HELD NOT DAMAGE TO MACHINERY THROUGH 
LATENT DEFECT WITHIN MARINE POLICIES. 
Fracture of steamer’s paddle shaft, developing from latent defect during life of 


marine policies, held not damage to machinery through latent defect for which in- 
surers were liable. 


(For other cases, see Insurance, Dec. Dig. § 471.) 


Appeal from Municipal Court, Borough of Manhattan, Eighth District. 

Action by Middleton S. Borland, as receiver of the Hudson Navigation Com- 
pany, against the Standard Marine Insurance Company, Limited. From a judgment 
of the Municipal Court (124 Misc. Rep. 438, 208 N. Y. S. 815) for plaintiff, defend- 
ant appeals. Reversed, and complaint dismissed on the merits. 

Argued May term, 1925, before Bijur, McGoldrick, and Levy, JJ. 

Bigham, Englar & Jones, of New York City (Forrest E. Single and Edward J. 
Keane, both of New York City, of counsel), for appellant. 

Reynolds, Richards & McCutcheon, of New York City (John S. Chapman, Jr., 
of New York City, of counsel), for respondent. 


McGotprick, J. Under what is known as the Inchmaree clause in insurance pol- 
icy taken out on the steamboat Rensselaer, plaintiff has recovered the cost of replacing 
the starboard paddle shaft of that steamer upon the following facts: 

Plaintiff is the receiver of the Hudson Navigation Company, which since 1909 
owned and operated the steamer Renssalaer on the Hudson river between New York 
and Albany. On or about March 4, 1924, the starboard shaft, after fifteen years of 
service, was found to be fractured. Although there was testimony given as to the 
collision of the steamer with another vessel in June, 1923, the chief engineer of the 
steamer testified that she sustained no damage during the year 1923 that would have 
caused the breakage of the shaft; and the trial judge found that the fracture devel- 
oped after December 1, 1923, on which date the policy sued on was taken out in the 
defendant company from a latent defect in the casting of the shaft, and that the loss 
incurred by the necessary replacement of the shaft was a loss due to a latent defect 
within the meaning of the clause in the policy providing that: 

“This insurance also specially to cover (subject to the free of average war- 
ranty) loss of, or damage to, hull or machinery, through the negligence of master, 
charterers, mariners, enginers, or pilots, or through explosions, bursting of boilers, 
breakage of shafts, or through any latent defect in the machinery or hull, provided 
such loss or damage has not resulted from want of due diligence by the owners of the 
-ship, or any of them,” etc. 


Judgment was accordingly given in favor of the plaintiff for the cost of re- 
placing the shaft. 

The above-mentioned clause quoted from plaintiff's policy is what is known as 
the Inchmaree clause, for the reason that it was first inserted in marine policies as a 
result of the decision of the House of Lords, reversing the Court of Appeal, in the 
Inchmaree Case. Thames & Mersey Marine Insurance Co. v. Hamilton Fraser & 
Co., 12 App. Cas. 484. In that case the valve of a donkey engine on board the Inch- 
maree got out of order, and in consequence, while the engine was being used to pump 
water into the boilers, the air chamber of the donkey pump was damaged, and the 
House of Lords held that the damage was not recoverable from the underwriters. 
The Inchmaree clause was introduced to extend the operation of the policy to risks of 
the same or similar type to that which had occurred in the Inchmaree Case. 

The House of Lords decided the Inchmaree Case in 1887, and the first reported 
decision construing the Inchmaree clause seems to have been that in Cleveland & 
Buffalo Transit Co. v. Insurance Co. of North America, decided by Judge Adams in 
the District Court for the Southern District of New York, 115 F. 431. In that case 
the vessel was a new vessel, constructed by a builder of the best reputation. At the 
end of one of her first voyages the engine bed plate was found to be cracked, and 
it subsequently became necessary to replace it. The injury was due to a latent defect 
in the casting not discoverable ‘until it was broken up, which the evidence tended to 
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show was brought to the surface, fracturing the plate, by an unusual shock to the 
engine, caused by a small quantity of water getting into the cylinders. In deciding in 
favor of the plaintiff, the court said (page 436) : 

“It would seem that under the English rule, recovery would be allowed in a 
case of this kind, and when the origin of the [Inchmaree] clause is considered and 
its adoption in this country, without alteration in any particular, that a similar liability 
would follow, unless there is something in the policy of our law which would create 
a difference. * * * The fact of water getting into the cylinder was but a slight accident 
and indicates that the loss was principally due to the inherent weakness caused by the 
cold shut. Nevertheless, as I find that the policy attached, it seems clear that the loss 
is directly within its terms, providing that the insurance should cover loss or damage 
to the hull or machinery through any latent defect.” 

The rule laid down by the English cases construing the Inchmaree clause, and 
which were not decided until after the decision of Judge Adams in the Cleveland 
Case, is not in accord with the view expressed by the American judge. 

In Oceanic Steamship Co. v. Faber (11 Com. Cas. 179), it appeared that in 1891 
a new end was welded onto the tail shaft of the steamship Zealandia. That weld 
caused a flaw in the shaft. In 1900 the shaft was drawn and passed by Lloyd’s sur- 
veyor. The flaw developed into a crack so as to become visible on the surface of 
the shaft some time between April, 1900, and October, 1902, but so long as the shaft 
was in place could not be discovered. In October, 1902, the shaft was drawn, and 
the crack was discovered. The shaft was condemned and was replaced by a new shaft. 
In deciding that the cost of replacing the shaft was not recoverable, Walton, J., said 
(11 Com. Cas. at page 185) : 

“That fracture having been found out during the currency of thé policy, of 
which the defendant is the underwriter, the question is: Is the defendant liable to 
indemnify the plaintiffs in respect of the expenses they have been put to in replac- 
ing the shaft? To answer that, I have to construe the clause. It seems to me quite 
plain that the effect and sense of this clause is not that the underwriters guarantee 
that the machinery of the vessel is free from latent defects, or undertake, if such 
defects are discovered during the currency of a policy, to make such defects good. It 
is plain that that is neither the intention of those who drew this clause, nor is it the 
sense of the clause itself if reasonably read and reasonably construed. The under- 
writers agree to indemnify the owner against any loss of or damage to the hull or 
machinery through any latent defect, so that a claim does not fall within the clause 
unless there is loss of or damage to hull or machinery or some part of the hull or 
machinery, and there is no claim unless that damage has been caused through a latent 
defect, or through one or other of the causes that are mentioned in the clause—in this 
particular case through a latent defect. Therefore there must be a latent defect caus- 
ing loss of or damage to the hull or machinery, and causing that loss of or damage 
to the hull or machinery, during the currency of the policy under which the claim 
is made. If those conditions are fulfilled, the underwriters are liable to indemnify the- 
owners in respect of that loss or damage. It seems to me that the loss or damage 
here is the fracture, the crack. Was that caused in consequence of a latent defect? 
There was an imperfect welding causing a flaw in the shaft, the flaw being the im- 
perfection of the joining of two pieces which were welded together; that imperfect 
welding or, in other words, that flaw, id not become visible on the surface, until some 
time between April, 1900, and October, 1902. That is the inference of fact which I 
draw from the evidence. The crack which is the damage, the only damage which is 
proved, is really nothing but the development of the flaw—that is of the latent defect. 
In my opinion, such development of a latent defect is not ‘damage to the machinery 
through a latent defect.’ In such a case I think the damage is not damage caused by 
the latent defect, but is the latent defect itself and nothing more; a latent defect 
becoming patent is all that has happened, and it seems to me that the latent defect 
becoming patent is not within the words of this clause ‘damage to the machinery 
through a latent defects.’ ” 

The above views of Walton, J., were expressly approved by the King’s Bench 
Division in Hutchins Bros. v. Royal Exchange Assurance Corporation, L. R. 1911, 2 
K. B. Div. 398, at page 408. In a concurring opinion in the latter case, Fletcher 
Moulton, L. J., said (pages 410 and 411): 

“It is suggested that this was a ‘loss of or damage to hull through a latent defect 
in the hull’ within the meaning of the Inchmaree clause. It was in my opinion nothing 
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of the kind. It was not loss or damage caused by a latent defect, but a latent defect 
itself. To hold that the clause covers it would be to make the underwriters not 
insurers, but guarantors, and to turn the clause into a warranty that the hull and 
machinery are free from latent defects, and, consequently, to make all such defects 
repairable at the expense of the underwriters. There are no words in the clause 
which warrant such an interpretation. The fact that it begins with the word ‘insur- 
ance’ negatives, in my opinion, the possibility of its being so interpreted.” 

An illustration of the kind of loss which is recoverable under the Inchmaree clause 
is referred to in Arnould on Marine Insurance and Average ([1lth Ed.] vol. 2, § 86la), 
as afforded by the facts of the case of Wills & Sons v. World Marine Insurance, 
Limited, reported in the Times March 14, 1911. There the insurance was on a 
dredger. A link of the hoisting chain of the bucket ladder gave way; the ladder and 
buckets fell, doing damage to the hull and machinery. There was a latent defect in 
the welding of the link which would otherwise have been strong enough. Scrutton, J., 
held that, inasmuch as the link broke, not from wear and tear, but through the latent 
defect, the underwriters were liable under the clause for the damage to the hull and 
the machinery and for certain other consequential damage, although the latent defect 
had in fact existed long before the commencement of the policy. 

Assuming that, upon the actual facts in the Cleveland case, decided by Judge 
Adams, there is a conflict between that decision, wherein the court purports to follow 
the English rule, and the decisions of the English courts construing the Inchmaree 
clause, we are called upon to determine which rule we shall follow. In the Eliza 
Lines, 199 U. S. 119, at page 128, 26 S. Ct. 8, 10 (50 L. Ed. 115, 4 Ann. Cas. 406), 
Justice Holmes says: 

“Of course it is desirablé, if there is no injustice, that the maritime law of this 
country and of England should agree.” 

And again in Queen Insurance Co. of America v. Globe & Rutgers Fire Insurance 
Co., 263 U. S. 487, at page 493, 44 S. Ct. 175, 177 (68 L. Ed. 402): 

“There are special reasons for keeping in harmony with the marine insurance 
laws of England, the great field of this business.” 

As it is desirable that in a case of this kind the decisions should harmonize, and 
as we deem the construction of the Inchmaree clause by the English courts the more 
persuasive, we conclude that the plaintiff’s loss in this case was not covered by the 
policy, and that it was error to award him judgment. 

Judgment reversed, with $30 costs, and complaint dismissed on the merits, with 
costs. All concur. 
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SMITH v. FEDERAL LIFE INS. CO. (No. 3516.) 
(District Court, N. D. Texas, Dallas Division. June 4, 1925.) 


6 Federal Reporter (2d) 283. 

INSURANCE—DEATH FROM ACCIDENT CO-OPERATING WITH DIS- 
EASE HELD NOT WITHIN TERMS OF POLICY INSURING AGAINST 
ACCIDENTAL DEATH. 

Where insured, at the time he receives an injury, is suffering from a disease or 
defect which, acting with the injury as a contributing factor, causes death, or when 
such disease or defect aggravates the effect of the injury, or the injury aggravates 
the effect of the disease, and both acting together cause death, the injury is not the 
sole cause of the death, and the death is not within the terms of a policy insuring 
against death “effected directly and independently of all other causes, through external, 
violent, and accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 466.) 

At law. Action by Ada V. Smith against the Federal Life Insurance Company. 
Verdict directed for defendant. 

Coke & Coke, of Dallas, Tex., for plaintiff. 

Cockrell, McBride, O’Donnell & Hamilton, of Dallas, Tex., for defendant. 


ATWELL, District Judge. The plaintiff is the surviving wife of John G. Smith, 
deceased, to whom the defendant issued a disability policy of insurance against death, 
“effected directly and independently of all other causes, through external, violent, 
and accidental means.” At the conclusion of the testimony both plaintiff and defend- 
ant move for an instructed verdict. In the opinion of the court a verdict for the 
plaintiff would have to be set aside. There is no substantial evidence on which the 
jury might properly render such a verdict. 

Smith was 49 years of age. On the afternoon of March 27, 1923, he was in an 
automobile with his neighbor, Compton. The car began to slip and slide in the mud. 
Smith alighted and passed around to the back of the car, for the purpose of pushing 
and steadying it, that the wheels might take hold of the street. After assisting in 
running backward and forward for a few moments, the wheels did again take hold 
and the car moved on, and Smith went to his own home. He arrived about 6 o'clock 
in the afternoon, ate dinner as usual, retired about 8:30 o’clock, and after retiring com- 
plained of a pain in his left side, as though “a splinter was sticking there.” The 
plaintiff passed her hand over his left side and found nothing, and Smith soon went to 
sleep. About 10:30 or 11 o'clock plaintiff heard a noise, and raised Smith up in bed, 
and he died almost immediately. 

No autopsy was held. A few weeks prior to this happening the deceased had been 
ill with influenza for probably a fortnight. The proof of death stated the cause as 
“acute myocarditis, caused by strain in lifting; contributory (secondary) influenza 
several weeks ago.” All witnesses, for the plaintiff and defendant, were physicians of 
learning and ability. Each, upon an hypothetical question, answered, in substance, that 
probably the influenza had weakened the heart, and that the pushing of the automobile 
was a strain to great for the weakened organ to undergo and death had resulted. 

The plaintiff supports her motion for a directed verdict by that line of cases which 
afford recovery when one suffers an injury as the result of the doing of an act which 
could not be reasonably expected to result in injury. Heading this list is the case of 
Mutual Accident Association v. Barry, 131 U. S. 100, 9 S. Ct. 745; 33 tx 2k. @. 
Other cases are Bryant v. Continental Casualty Co., 107 Tex. 582; 182 S. W. 673, 
L. R. A. 1916E, 945, Ann. Cas. 1918A, 517; Lickleider v. Iowa Asscciation, 184 Iowa, 
423, 166 N. W. 363, 168 N. W. 884, 3.A. L. R. 1295; Moon v. U. C. T. 96 Neb. 65, 
146 N. W. 1037, 52 L. R. A. (N. S.) 1203, Ann. Cas. 1916B, 222; Horsfall v. Pacific 
Mutual, 32 Wash. 132, 72 = 1028; Hooper v. Standard Co., 166 Mo. App. 209, 148 
S. W. 116; Biele v. T. P. 155 Mo. App. 629, 135 S. W. 497 : Western Commercial 
Association v. Smith, 85 F. Mot 29 C. CA. 225, 90-0. R.A; 653; Etna Life Insur- 
ance Co. v. Brand (C. C. A.) 265 F. 6, 13 A. . R. 657; Interstate Business :Men’s 
Association v. Lewis, 257 F. 241, 68 cs 325; State Life Insurance Co. v. Allison 
(C. C. A.) 269 F. 93, 14 A. L. R. 412; Employers’ Indemnity Co. v. Grant (C. C. A.) 
27) Fo 136, 20.A. L. BR. 1138; Francis v. International Travelers’ Association (Tex. 


Civ. App.) 260 S. W. 943; Manufacturers’ Accident Indemnity Co. v. Dorgan, 58 F. 
Mo) 7 GC. Asse, 22458: A. G00: 
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While the Barry Case has a differentiating element, and may be an authority for 
the position of either the plaintiff or defendant, the other cases cited above seem to 
support the plaintiff’s position, both with reference to what is “accidental” and to the 
weight and effect of the contributing cause. 

The defendant bases its motion upon two propositions: First, that the evidence 
shows that the insured came to his death, not from “accidental” means, but from his 
voluntary act; second, that his death was not “effected directly and independently of 
all other causes, through external, violent, and accidental means.” 

It must be acknowledged that there is some confusion—confusion that ought not 
to be—in the decisions. The following decisions seem to support the defendant’s 
first position: Whitehead v. Railway Mail Association, 269 F. 25 (C. C. A. 5th) ; 
Maryland Casualty Co. v. Spitz, 246 F. 817, 159 C. C. A. 119, L. R. A. 1918B, 1191 
(C. C. A. 3d); Hastings v. Travelers’ Insurance Co. (C. C.) 190 F. 258; Shanberg 
v. Fidelity & Casualty Co., 158 F. 1, 85 C. C. A. 343, 19 L. R. A. (N. S.) 1206 (8th 
Circuit) ; Fidelity & Casualty Co. v. Stacey, 143 F. 271, 74 C. C. A. 409, 5 L. R. A. 
(N. S.) 657, 6 Ann, Cas. 955; (4th Circuit); Kerns v. Attna Life Insurance Co. 
(C. C. A.) 291 F. 289; Feder v. Iowa State Traveling Men’s Association, 107 Iowa, 
538, 78 N. W. 252, 43 L. R. A. 693, 70 Am. St. Rep. 212; Smouse v. Iowa State 
Traveling Men’s Association, 118 Iowa, 436, 92 N. W. 53; Ogilvie v. A&tna Life 
Insurance Co., 189 Cal. 406, 209 P. 26, 26 A. L. R. 120; Preferred Accident In- 
surance Co. v. Patterson, 213 F. 595, 130 C. C. A. 175 (3rd Circuit). 

The above cases warrant the statement that where death is caused by some 
act of the deceased, not designed by him, or not intentionally done by him, it is 
death by “accidental”? means; in other words, “accidental” death is an unintended 
and undesigned result, arising from acts done; death by “accidental means” is where 
the result arises from acts unintentionally done. 

Where the insured, at the time he receives the injury, is suffering from a disease, 
or defect, which, acting with the injury, as a contributing factor, brings about the 
death, or when such existing disease, or defect, aggravates the effect of the injury, 
or the injury aggravates the effect of the disease, and both, acting together, cause 
death, the injury is not the sole cause of the death, Maryland Casualty Co. v. Morrow, 
213 F. 599, 130 C. C. A. 179, 52 L. R. A. (N.S.) 1213; AEtna Life Insurance Co. 
v. Ryan, 255 F. 486, 166 C. C. A; 559 Hubbard v. Mutual Acc. Ass’n (C. C.) 98 F. 
930; New Amsterdam Casualty Co. v. Shields, 85 C. C. A. 122, 155 F. 54; Iflinois 
Commercial Men’s Association v. Parks, 103 C. C. A. 286, 179 F. 794 ; Binder 
v. National Masonic Accident Association, 127 Iowa, 25, 102 N. W. 190; Stanton v. 
Travelers’ Insurance Co., 83 Conn. 708, 78 A. 317, 34 L. R. A. (N. S.) 445; Kerns v. 
Etna Life Insurance Co. (C. C. A.) 291 F. 289; Maryland Casualty Co. v. Glass, 
29 Tex. Civ. App. 159, 67 S. W. 1063; Travelers’ Insurance Co. v. McConkey, 127 
U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 308; Travelers’ Insurance Co. v. Harriss (Tex. 
Com. App.) 212 S. W. 933. 

Acknowldeging the doubt that must necessarily be born when there is a con- 
flict between the expressed thought of legal thinkers, as to the first issue, there can 
be no doubt about the correctness of the defendant’s second proposition. 

The defendant wrote a guarantee against a certain sort of accident. The 
sort that “directly” and “independent,” of other causes, “through external, violent, 
and, accidental” means produced the injury. The pushing of the automobile did not 
produce death. The heart trouble was not “external” nor violent,” nor was it 
an accidental malady. It was the residuum of a very troublesome and serious illness. 
The two contributed to, and, caused death, probably. I believe the law and the 
facts are with the defendant, and, the jury will bring in a verdict for it. 


BECKERLEG v. LOCOMOTIVE ENGINEERS’ MUT. LIFE & ACCIDENT 
INS. ASS’N. 
(No. 3683.) 
(Springfield Court of Appeals. Missouri. July 1, 1925.) 
274 Southwestern Reporter 917 
2. INSURANCE—BURDEN ON PLAINTIFF TO SHOW ACCIDENT, AND 
THAT IT WAS PROXIMATE CAUSE OF DEATH. 
In action on accident policy, burden was on plaintiff to show that alleged acci- 
dent occurred, and was proximate cause of insured’s death. 


(For other cases, see Insurance, Dec. Dig., § 646[6].) 
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3. INSURNCE—PROXIMATE CAUSE OF LOCOMOTIVE ENGINEER’S 

DEATH WAS QUESTION OF FACT. 

In action on accident policy for death of locomotive engineer, alleged to have 
resulted from bursting of boiler flue, proximate cause of death was a question of 
fact, and was to be determined by an ascertainment from evidence whether death 
followed in unbroken sequence from initial injury, and that there were no other 
facts or circumstances which could reasonably account therefor. 

(For other cases, see Insurance, Dec. Dig., § 668[11].) 

4. INSURANCE—DUTY OF ASCERTAINING PROXIMATE CAUSE OF 

DEATH IS FOR JURY. 

Duty of ascertaining proximate cause of death, when there is any substantial evi- 
dence on which to predicate it, rests with jury in action on accident policy. 

(For other cases, see Insurance, Dec. Dig., § 668[11].) 

5. INSURANCE—PROXIMATE CAUSE OF INSURED’S DEATH HELD 

FOR JURY. 

In action on accident policy for death of locomotive engineer, from disease al- 
leged to have resulted from steam escaping as result of bursting of flue in boiler 
of locomotive, proximate cause of insured’s death held for jury. 


(For other cases, see Insurance, Dec. Dig., § 668[11].) 


11. INSURANCE—PLAINTIFF ENTITLED TO RECOVER IF INJURY 

CAUSED DEATH, NOTWITHSTANDING INSURED WAS AFFLICTED 

IN SOME OTHER WAY. 

If injury that insured received when boiler flue burst caused his death, plaintiff 
would be entitled to recover on accident policy, notwithstanding that insured may have 
been at same time afflicted in some other way, since insurer’s liability was not re- 
stricted to injuries received while insured was in perfect health. 

(For other cases, see Insurance, Dec. Dig., § 466.) 


Appeal from Circuit Court, Greene County; Guy D. Kirby, Judge. 

Action by Ritta Beckerleg against the Locomotive Engineers’ Mutual Life & 
Accident Insurance Association. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Barbour & McDavid and E. A. Barbour, Jr., all of Springfield, for appellant. 

Page & Mason and John Schmook, all of Springfield, for respondent. 

Cox, P. J. Action upon an accident policy for the death of John Beckerleg, the 
husband of plaintiff. The plaintiff recovered, and defendant appealed. 

The evidence shows that the deceased, John Beckerleg, was a locomotive en- 
gineer, and had served in that capacity for about 50 years. He had been a member 
of the Brotherhood of Locomotive Engineers ever since it was organized, for more 
than 40 years. The defendant is an incorporated organization that issues life and 
accident policies on locomotive engineers only. An accident policy for $2,000 was 
issued by defendant to John Beckerleg on the 20th of November, 1909, in which the 
plaintiff was the beneficiary, and which policy was in force at the time of his death, 
and is made the basis of this suit. 

On March 4, 1922, Mr. Beckerleg was in charge of an engine on his regular 
run from Ft. Smith, Ark., to Springfield, Mo, At a point near Verona, Mo., a super- 
heater flue in the boiler of the engine bursted, and when the train reached Aurora, 
Mo., a few miles further on, the engine became disabled and was stopped. When 
the engine stopped, the fact that the superheater flue had bursted caused steam 
to escape into the cab of the engine where Mr. Beckerleg was located, and the con- 
tention of the plaintiff is that this steam enveloped Mr. Beckerleg, and was 
inhaled by him, and was so hot that it burned his mouth, throat, and bronchial 
tubes, and caused an infection there which finally produced pleurisy, from which 
he died April 9, 1923. The contention of defendant is that death did not result 
from this accident. 

The assignments of error are as follows: That the court erred in submitting the 
case to the jury; that error was committed in giving instructions A and B for plain- 
tiff; error in admitting certain evidence; refusal of the court to grant a new trial 
on the ground that the jury did not follow the instructions of the court. 

The plaintiff's testimony tended to show that deceased was 70 years old at 
the time of his death, and that prior to the accident he was a very strong, active, and 
healthy man for one of his age. After the accident, he declined in health, and 
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was never as strong and active as before; had a cough that never entirely left 
him, and had more or less pain in the right lung or side; could not sleep reclin- 
ing in a natural position. The chief reliance of plaintiff for proof that the accident 
caused the death of Mr. Beckerleg was the testimony of the family physician, Dr. 
Reinhoff, who attended him immediately after the accident and regularly from that 
time to his death, except from the beginning of November, 1922, to March, 1923. 
We shall therefore quote at some length from this doctor’s testimony. He testified 
on his examination in chief as follows: 

“I was called to see him in the month of March, 1922; it was on the 7th of 
March. ‘He was sick. He was coughing severely. He had a severe swelling of 
the neck and could hardly breathe at times, and upon examination, I found a 
severe acute inflammation of the throat, the larnynx, and the bronchial tubes on 
both sides. His tongue was somewhat swollen, puffed up somewhat. I had seen 
him quite often before that, because Mrs. Beckerleg wasn’t feeling well, and I 
would go out and see her and would see him sometimes. I had known him for a 
great many years. He was an unusually strong man for his age; he had little 
defect in speaking and would stutter a little, but, outside of that he was a healthy 
man. He had, once in a while, little attacks of indigestion and little attacks of cold 
just as anybody has; otherwise was a healthy man, always working and active. I 
treated him at that time for the matters I have testified about. I was not able 
from my examination to discover or determine what caused the condition I found 
him in that day. I could only say it was an unusual, severe bronchial inflammation. 
He was lying down and wasn’t able to get up. I continued to treat him. 

“He got better, but ever afterwards he would always have more or less severe 
coughing spells. If you will allow me to refresh my memory, I don’t recall just now 
all of the details. [Witness refers to memorandum.] Now this happened March 7th; 
up to the 15th of March he suffered greatly, and for about a week he was confined 
to his house and mostly to his bed; later on he was able to be about again, and 
he even forced himself to resume his work as a railroad engineer. Those coughing 
spells, more and more accompanied by attack of shortness of breath and pains in the 
chest, especially in the right side, would apparently get better for a while, but after 
short intervals would come back with renewed vigor. Such recurrences hap- 
pened, for instance, in the latter part of April, and first half of May, 1922, again 
in the latter part of July of the same year, toward the end of August again, and 
especially again in the latter half of October and the first days of November of 
1922. During these attacks I attended him; then I didn’t see him any more from the 
beginning of November until in March the next year. 

“Q. Now, how about whether he could recline, lie down to rest, could he do that 
with comfort after the accident? A. He could for a while do that way; later on 
fie got worse and worse, and when I saw him again in March, 1923, he was unable 
to lie down. He couldn’t get his breath at all that way. He had attacks of suf- 
focation almost continuous and very severe, causing him to sit up at night in 
order to get relief in breathing and some rest. His feet commenced to swell 
(oedematous), and his general nourishment became greatly impoverished. I examined 
him as much as I could, and found that the right lung was not functioning at all— 
the right side of the chest presented what we call a complete dullness—and that 
there was no, or at least hardly any, air passing through his right lung. The 
heart was noticeably pushed over to the left side. Repeated examinations made 
during the following days left no doubt as to the presence of fluid, either serum or 
of pus, either in the pleural cavity or in the right lung itself. The patient, after 
continued persuasion, finally agreed to have a trial puncture made to verify the 
diagnosis, and if so to have the fluid drawn off. On the very morning, on April 
9, 1923, when necessary arrangements had been made, and I arrived at his home 
for that purpose, the patient had had another severe attack of suffocation, and had 
suddenly expired; and then, in order to prove my opinion about being right, or not, 
I got permission after he was dead to explore that lung. The undertaker helped 
me, and we put a tube in there, and then we let out about a quart of milky (so- 
called sero-perulent) fluid from the right pleural cavity. The lung was not clear 
yet, so that the sudden death was due to the effects of pleurisy with a large pleural 
effusion in the right pleural cavity. Such cases come on very gradual; this fill- 
ing up of the lungs and pleural cavity comes very gradual. Such pleurisies are, 
according to general experience, due to infection originally starting either in the 
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lung or in the bronchial tubes and gradually affecting the lung tissue itself, and 
through it the covering pleura. Their beginning is frequently obscure and slow, 
and so is their progress. Sudden deaths in pleurisy with large quantities of fluid 
in the cavity are not rare occurrences, probably due to the extreme compression 
of the lung or of the dislocated heart. 

“Q. You may state now, in the condition you found him on March 7, 1922, and 
from then on to his death, whether his death could have been caused by the inhalation 
of scalding steam on the night of March 4, 1922? A. Well, if he inhaled scalding 
steam into the bronchial tubes, that would be very reasonable to explain that severe 
bronchical trouble which I saw him on March 7th. 

“Q. And the cause of his death? A. The cause of his death.” 

On cross-examination, he testified that the cause of his death was pleurisy. He 
also identified a statement he had made in March, 1922, shortly after the injury, 
that was sent to defendant as part of the proof of Mr. Beckerleg on an application 
under this same policy for loss of time caused by this same accident and resultant 
injury, in which the doctor stated that injury was “acute bronchitis.” The doctor also 
identified a death certificate signed by him soon after the death of the insured, 
in which he stated that the cause of death was “pleurisy of the right side with severe 
effusion,” and that the secondary or contributory cause was “la grippe and chronic 
myocarditis.” Myocarditis was explained to mean a weakening of the heart muscles. 
He also testified that deceased had been afflicted with both la grippe and myocarditis 
before this accident, and the effects of both continued present with deceased to the 
time of his death. He also explained the relation of the bronchial tubes to the 
lungs as the passageway leading into the lung air cells; that the la grippe probably 
caused the myocarditis. When asked if, in his opinion, the pleaurisy would have re- 
sulted fatally had it not been for the effect of the la grippe, he answered “I don’t 
know; that was what contributed to it.” Further, on the same question, “I can’t 
say; pleurisy might have killed him anyway. La grippe caused that condition of 
the heart.” The deceased was in the Frisco Hospital from February 17, 1923, to 
March 25, 1923. Dr. Reinhoff saw him again on March 25, 1923, the day he was 
brought home from the hospital, and he described his condition at that time as 
follows: 

“T found his whole right lung was all out of commission. He did not breathe in 
his right lung. When I tried to examine him, he could hardly stand it. The whole 
right lung seemed to be involved. I could not determine hardly whether it was the 
lung or whether it was the pleural cavity outside of the lung.” 

He also said the deceased had not taken cold at that time. The doctor was of the 
opinion that a fluid had accumulated either in the lung or in the pleural cavity, and 
prepared to test that by the insertion of a needle, but the patient was not then in 
condition to permit it. He expected to have made the test on the day he died, but did 
not get to do it. He did test it after the deah, and drew off about a quart of milky 
fluid from the pleural cavity. He also testified that pleurisy is not a disease that 
comes by itself, but is always a result of something else; la grippe is an independent 
disease, and is due to a germ; pleurisy usually comes on gradually; that this pleurisy 
must have been there half a year or longer though he did not detect it until in March, 
1923, shortly before Mr. Beckerleg’s death; that la grippe or “flu” might cause pleu- 
risy; that deceased had la grippe in 1918, and it caused the myocarditis in deceased. 
He also testified that in matters of this kind he could not swear to anything absolutely, 
but could only give an opinion; that in medicine a physician must be governed by the 
most reasonable conclusion to be reached, based on previous experience. Finally, on 
redirect examination, he testified that in his opinion the death of deceased was caused 
by pleurisy, and that the pleurisy was produced from the condition in which he had 
found Mr. Beckerleg when he examined him on March 7, 1922, which was very soon 
after the accident. He said, “It was, in my opinion, in the nature of acute violent 
bronchitis which had crept on and crept on and made finally the pleurisy from which 
he died.” He had previously testified that when he examined Mr. Beckerleg on 
March 7, 1922, he was coughing severely, had a severe swelling of the neck, and could 
hardly breathe at times, and had a severe acute infection of the throat, larynx, and 
the bronchial tubes on both sides; his tongue was somewhat swollen. 

[1] That the condition in which the doctor found deceased, when he examined 
him on March 7, 1922, was caused by the effects of the steam which filled the cab 
of the engine, and so enveloped him that he inhaled it, when the engine was stopped 
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after the bursting of the superheater flue was established beyond question by other 
witnesses. An analysis of this doctor’s testimony in connection with the other wit- 
nesses, under the well-established rule that on a demurrer to the evidence the plaintiff 
is to be given the benefit of every reasonable inference in her favor, will show the 
following state of facts: 

While deceased was at his post on his engine pulling a train, a superheater flue 
bursted, and shortly thereafter, as a result, hot steam escaped into the cab of the 
engine, and so filled it that deceased was forced to inhale it, and as a result his 
mouth, lips, throat, and bronchial tubes were scalded and burned to such an extent 
that the lips were swollen and cracked, the tongue and throat were swollen, and the 
bronchial tubes were so affected that the deceased carried that infection with him 
until the time of his death, and that this same infection of the bronchial tubes finally 
resulted in an injection of the right lung and pleural cavity to such an extent that 
pleurisy developed therefrom and caused his death. One of the convincing facts in 
evidence, which sustains the conclusion that the effects of the steam on the bronchial 
tubes remained until his death, is the fact that the cough which was caused by the 
infection of the bronchial tubes remained. Other facts that tend to show that the 
effects of the steam on the bronchial tubes spread from these tubes to the right lung 
and the pleura on the right side, and continued to develop more and more, are the 
facts that he could not lie down to sleep, had coughing spells more and more, accom- 
panied by attacks of shortness of breath and pains in the chest and right side. These 
attacks would at times get better for a while, but after a short interval would return 
with renewed vigor. The doctor said: “Such reoccurrences happened, for instance, 
in the latter part of April and the first half of May, 1922; again in the latter part 
of July of the same year and toward the end of August; again and especially again 
in the latter half of October and the first days of November, 1922.” Dr. Reinhoff, 
the family physician, did not see him from November, 1922, until March, 1923. Dr. 
Well, who was called in the absence of Dr. Reinhoff, testified that in December, 1922, 
he was called and found the deceased a very sick man. He was smothering, could not 
lie down. Members of the family testified that prior to the accident his health was 
good, he slept well in a natural position, ate well, and was active. After the accident, 
and from that time until his death, he had a cough, could not lie down to sleep and 
slowly declined in strength and general health. There was evidence that after the 
accident in March, he went back to work in April or May and continued to work until 
in November, when he was retired by the railroad on a pension because he had reached 
the age of 70 years. He had la grippe in 1919, and that caused myocardis which 
remained with him to the time of his death. These facts, however, do not necessarily 
destroy the force of the evidence, which tends to show that the death was caused 
by pleurisy which finally developed from the effects cf the steam which enveloped 
the deceased after the bursting of the superheater flue of the engine. 

[2, 3] Appellant cites Freeman v. Loyal Protective Ins. Co., 196 Mo. App. 383, 
195 S. W. 545, Wright v. Order of United Commercial Travelers of America, 188 
Mo. App. 457, 174 S. W. 833, Driskell v. U. S. Health & Accident Ins. Co., 117 Mo. 
App. 362, 370, 93 S. W. 880, Fetter v. Fidelity & Casualty Co., 174 Mo. 256, 73 S. W. 
592, 61 L. R. A. 459, 97 Am. St. Rep. 560, Frisbie v. Fidelity & Casualty Co., 133 Mo. 
App. 33, 112 S. W. 1024, to sustain its contention that the burden is on plaintiff to 
show that the alleged accident occurred and that it was the proximate cause of the 
death. There can be no question as to the correctness of that position. What is the 
proximate cause in a given case is a question of fact, and is to be determined by an 
ascertainment from the evidence whether the death was thereby shown to have fol- 
lowed iff an unbroken sequence from the initial injury, and that there were no other 
facts or circumstances which could reasonably account for the death. Wheeler v. 
Fidelity & Casualty Co., 298 Mo. 619, 640, 251 S. W. 924. 

[4, 5] The duty of ascertaining the proximate cause of the death, when there is 
any substantial evidence on which to predicate it, rests, like all other questions of fact, 
with the jury. We think the demurrer to the testimony was properly overruled. 

[6-8] The chief objection to the admission of testimony is aimed at a letter writ- 
ten by counsel for plaintiff to defendant, before the suit was filed. Plaintiff offered 
a number of letters sent by her counsel to defendant and some from defedant in reply. 
From those admitted in evidence we infer that the purpose of the correspondence on 
the part of counsel for plaintiff was to ascertain whether anything further was neces- 
sary to complete the formal proofs of death by an accident under the policy, and also, 
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if possible, secure some statement from officials of defendant that might be of value 
in trying the case, if suit were found necessary, and the defendant's officials, in 
replying, were just as careful to not furnish any evidence against the company. In 
our view, none of these letters on either side were necessary, because everything 
that it was sought to show by them had been admitted at the beginning of the trial. 
These admissions covered the issuance of the policy and the payment of premiums 
which kept it in force to the time of the death; that timely notice of the ‘accident 
was given as required by the policy; that the defendant had paid the deceased for the 
loss of time for a period of four weeks on account of this accident; that the requisite 
formal proofs of death were furnished; that defendant denied liability under the 
policy. In view of these admissions, the letters offered in evidence could serve no 
useful purpose, and all of them should have been excluded, but it does not necessarily 
follow that their admission was reversible error. The letter which it is insisted was 
injurious to defendant is plaintiff’s Exhibit O, a letter from plaintiff’s attorney to 
Mr. Futch, the president of defendant, in which the following language appears: 

“T want you to be assured further that the three of us attorneys are serious in 
our belief that the widow of this faithful member of your organization, who gave it 
forty years, as we understand, of his liberal support, and who as we infer died in 
the belief that his widow would receive the benefits under the policy, is’ entitled to 
the avails thereof; our belief being based upon information in your possession.” 

It is said that this letter, which is a mere statement by counsel for plaintiff, con- 
tains poison that got in as evidence, and which would inflame the jury against de- 
fendant. While this letter should have been excluded, we do not think its admission 
could have influenced the jury adversely to defendant. It is only an expression of 
opinion by counsel for plaintiff, and no doubt was so understood by the jury. The 
evidence showed that deceased had been a member of the fraternity of engineers for 
more than 40 years, and, had this letter not been introduced, counsel could, as no 
doubt he did, have made the same statement in his argument to the jury, and we do 
not think the letter added anything that could not have been said in the presence of 
thie jury without it. The jury were cautioned in the instructions that they must not 
be influenced by the fact that the plaintiff is an individual and the defendant a cor- 
poration, and could not resort to speculation or guess work as to the cause of the 
death of John Beckerleg, and in addition were fully instructed on every issue in the 
case, and, on review of the whole record, we are of the opinion that the admission 
of this letter in evidence was not reversible error. 

[9] Error is assigned on the giving of instructions A and B on the part of plain- 
tiff, for the reason, as charged, that they assumed as true the issuable fact that John 
Beckerleg was exposed to “scalding” steam. The criticism is based on the use of the 
word “scalding” in describing the steam. The language of Instruction A showing the 
use of that term is as follows: 

“If you believe and find from the evidence that John Beckerlég, * * * while 
operating said locomotive, a flue of the boiler of said locomotive bursted, thereby 
emitting scalding steam which escaped into the cab of said engine then and there 
occupied by the said John Beckerleg, and if you shall further find by reason thereof 
the said John Beckerleg was accidentally injured by said escaping and scalding steam 
being taken into his throat and lungs, and if you shall further find that by reason of 
said accident and as a direct result thereof, the said John Beckerleg died,” etc. 

Instruction B uses practically the same language. Plaintiff’s case rested on the 
alleged facts that the bursting of a flue in the boiler of the locomotive caused steam 
to escape into the cab of the engine, and that deceased inhaled steam that was so hot 
that it scalded or burnt his throat and bronchial tubes so such an extent that it finally 
produced his death. It is contended that there is no proof that the steam was scald- 
ing. No witnesses testified directly as to the temperature of the steam. The fireman 
on the locomotive, who was in the steam to some extent, did not testify whether or not 
the steam was hot. He did testiy that the water carried in the boiler which pro- 
duced the steam was about 300 or 400 degrees Fahrenheit. The evidence as to the 
effects of the steam was that it caused the throat, tongue, and lips of deceased to 
swell, and that his lips were cracked. None of this evidence was disputed. Neither 
did the case rest on proof that the steam was scalding. If it were hot enough to 
and did cause an injury that finally resulted in the death of deceased, then it was 
immaterial whether it reached the degree of heat which the term “scalding” implies 
or not. The use of that term in the instructions was unnecessary, and the instruc- 
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tions would have been in better form if the word “scalding” had been omitted. The 
only purpose of showing that the steam was hot, or scalding hot, was to show that 
the injury caused by it was of such a character that it was covered by the policy. 
The fact whether the injury was of the character covered by, the policy was not an 
issue in this trial. The defendant had conceded that fact soon after the injury, by 
paying the deceased for loss of time while he was disabled from work by reason 
of this same injury. The fact that the defendant had paid for loss of time under this 
policy was admitted as a fact in the beginning of the trial in this case. When that 
admission was made, the issue as to whether the injury was covered by the policy was 
eliminated, and the assumption of that fact in direct terms in the instruction would 
have been justified. 

[10, 11] Instruction B is further criticised on the ground that it is a comment on 
the evidence, and is a mandate to the jury to disregard all evidence relating to Mr. 
Beckerleg’s condition of health and the diseases from which he may have been suf- 
fering at the time of his death or at the date of his injury. That instruction is as 
follows: 

“Tf you find and believe from the evidence that, while the deceased, John Becker- 
leg,was operating a locomotive engine, a flue of said engine burst, and that by reason 
thereof the said John Beckerleg inhaled scalding steam, and that he was accidently 
injured thereby, and that as a result of said injury the said John Beckerleg died on 
or about the 9th day of April, 1923, then you will be justified in finding that said 
accident, to wit, the bursting of the flue, was the direct cause of the death of John 
Beckerleg, notwithstanding you may find that the said John Beckerleg was at the 
time suffering from other bodily infirmities or diseases.” 

We do not think the instruction open to the objections urged against it. All it 
means is that, if the flue of the engine bursted, and by reason thereof the deceased 
inhaled steam, and that he was injured thereby, and that as a result of that injury he 
died, then the fact that he may have been afflicted with some other bodily ailment 
would not prevent a finding that the injury caused his death. If that injury caused 
his death, the plaintiff should recover, notwithstanding he may have been at the same 
time afflicted in some other way. The defendant's liability was not restricted to in- 
juries received while the insured was in perfect health. The fact that deceased had 
been afflicted with la grippe 4 years before the accident, and that this la grippe 
produced myocarditis which remained with him until his ‘death, would not prevent 
a recovery under the policy, if an injury covered by it caused the death of the insured. 

The only real issue in this case was whether or not the injuries shown caused the 
death of the insured. We are of the opinion that no error was committed at the trial 
which prevented the jury from fairly passing on that question, and :their finding 
thereon binds us. 

The judgment will be affirmed. 

Bradley and Bailey, JJ., concur. 


. BOOTH v. UNITED STATES FIDELITY & GUARANTY CO. 
(Supreme Court of New Jersey. July 11, 1925.) 
130 Atlantic Reporter 131. 

3 INSURANCE—“SPATE” OR LATE APOPLEXY, RESULTING FROM 
waa OF BRAIN, RECOVERABLE UNDER ACCIDENT 
POLICY. 

In action for indemnity under policy requiring that injury incapacitate insured 
from date of accident from performing any and every kind of duty of his occupation, 
right hemiplegia, accompanied by aphasia, caused by a lesion of the brain due to con- 
cussion as result of a fall, held to warrant total recovery, notwithstanding insured 
returned to work after accident, but complained of headaches and inability to see, and 
condition resulting in entire inability to work developed gradually 

(For other cases, see Insurance, Dec. Dig. § 528.) 


2. INSURANCE—“PREVENT” PERFORMANCE OF DUTIES OF OCCUPA- 
TION WITHIN MEANING OF INDEMNITY POLICY DETERMINED. 
“Prevent,” within meaning of indemmity policy allowing recovery where insured is 

prevented from performing duties of employment, held to mean that plaintiff be un- 

fitted for his usual duties, and hindered and impeded by his injury in performing 
them, and not to require physical absence from place of employment. 


(For other cases, see Insurance, Dec. Dig. § 524.) 
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3. INSURANCE—INJURY IMPAIRING ABILITY OF INSPECTOR OF 
TECHNICAL WORK TO SEE WELL HELD TO PREVENT PERFORM- 
ANCE OF ANY AND EVERY KIND OF DUTY UNDER POLICY. 


An inspector of technical work who suffered a fall, resulting in severe headaches, 
lack of mental co-ordination, and inability to see well, held entitled to accident in- 
demnity, under policy, allowing recovery for injuries preventing performance of any 
and every kind of duty pertaining to occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


Suit by William Booth against the United States Fidelity & Guaranty Company. 
Judgment for plaintiff. 


Bleakly, Stockwell & Burling, of Camden, for plaintiff. 

Carr & Carroll, of Camden, for defendant. 

Donces, J. Suit is brought to recover on a contract of insurance issued by de- 
fendant to plaintiff, assuring him certain payments in event of accidental bodily in- 
juries, whether fatal or nonfatal. The facts are stipulated and are submitted for 
determination without a jury. 

[1] The question presented is whether, under the agreed facts, plaintiff is entitled 
to recover under the clause in the policy providing for full indemnity if the assured 
meet accidental injury, which “shall, independently and exclusively of all other causes, 
continuously and wholly disable and prevent the insured from the date of accident 
from performing any and every kind of duty pertaining to his occupation,” or, under 
another provision for partial indemnity, if, “such injury shall not wholly disable the 
insured, but, independently and exclusively of all other causes, shall from the date 
of the accident [or immediately following disability] continuously disable and prevent 
him from performing one or more material daily duties pertaining to his occupation.” 

From the agreed facts it appears that on May 19, 1924, during the term of the 
policy, at Newport News Shipbuilding Company, at Newport News, Va., while in his 
employment as a ship surveyor and inspector, plaintiff accidently fell, and was 
struck upon the head and chin, and was rendered insensible. Upon recovering his 
senses he had the apparent and superficial wounds and injuries dressed and went to his 
temporary residence in Newport News. He immediately complained of dizziness, 
headache, blurred vision, and that his eyes “had gone bad on him.” He “could not see 
well enough nor carry an association of ideas long enough to read a telegram from 
his employer,’ was obliged to have it read to him, and could not recall the answer 
made thereto. From the time of the accident his vision was impaired, he could read 
only one letter of a word at a time, and seemed unable to comprehend the whole word 
at once. He could not write with his usual facility. He suffered pains in the head. 

From May 19 to June 20, 1924, plaintiff went to his place of employment and 
endeavored to perform his duties for a part of each day. He was unable to remain 
for the usual period of time, and was obliged to remain away entirely for one day 
in each week. The quality of his work fell off from the date of the injury and 
grew progressively worse. He failed to note defects in the work under his, super- 
vision, and others made reports thereon. 

On June 20, 1924, plaintiff became very ill. He was only semiconscious. He lost 
the use of his voice and of his right arm and right leg, and on June 23d he suffered 
a complete paralysis of the right side, and on June 30th was operated on for decom- 
pression of the brain. 

It is agreed that plaintiff had a typical right himplegia, accompanied by aphasia, 
caused by a lesion in the left internal capsule of the brain; that the affected vision, 
loss of memory, and lack of co-ordination, as evidenced in plaintiff’s handwriting, are 
symptoms of brain disorder; that his condition was due to hemorrhage or throm- 
bosis; that plaintiff's condition is known as “spate” or late apoplexy, and is caused 
by a concussion of the brain, the result of a fall or a blow; and that his total break- 
down and total incapacity are a direct result of the accident, and prevent him from 
performing any and every kind of duty pertaining to his occupation. 

Defendant insists plaintiff was not wholly disabled and prevented from performing 
any and every kind of duty from the date of the accident, because he went to his place 
of employment and apparently performed some of the duties of his occupation, and 
that he was net wholly disabled and prevented from performing them until June 20th, 
when he became paralyzed and was unable to get about at all. 

A fair and reasonable construction of the contract does not support this conclu- 
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sion. If the contract clearly said this, a court would be bound by the terms of the 
contract, unless such construction would bring about an unreasonable or absurd 
result, or would defeat the manifest intention of the parties and the object and pur- 
pose of entering into the contract. 

In view of the nature of the contract and the object sought, it is a fair and rea- 
sonable construction to hold that, where the injury is such that the results continue 
from the date of accident and wholly incapacitate the assured within such time as is 
required for the processes of nature to bring about such total disability, there is a 
continuous and total disability from the date of the accident. It is admitted in this 
cause that the condition which resulted in paralysis on June 20th was present imme- 
diately following the accident. To say that it did‘not wholly disable and prevent the 
insured from the date of the accident from performing his duties, because he en- 
deavored to perform them, is to put a strained and unfair interpretation upon the term 
used, and to do violence to the obvious purpose of the contract. The fact that Booth 
tried to work is not to be taken as conclusive evidence of his ability to do so. On 
the contrary, the agreed facts leave no doubt that, from the time of injury, he was 
in a serious condition, and that prudence required that he refrain from all effort until 
he was cured. In the observation of all there have been instances where men have 
stuck to their posts long after ability was gone, and there are historic instances of 
dying men persisting in performing duty. Plaintiff should not be penalized for honest 
efforts to keep going when nature demanded that he desist. 

[2] Nor does the use of the word “prevent” mean that there shall be a physical 
absence from the place of employment. I take the word in this connection to mean 
that plaintiff must be unfitted for his usual duties, and be hindered and impeded by his 
injury in performing them. 

It follows from the above that plaintiff was continuously and wholly disabled and 
prevented from the date of the accident from performing any and every kind of 
duty pertaining to his occupation. These views are supported by numerous cases, 
among which are Rathbun v. Globe Indemnity Co., 107 Neb. 18, 184 N. W. 903, 24 
A. L. R. 191; Metropolitan Casualty Ins. Co. v. Cato, 113 Miss. 283, 74 So. 114; Wall 
v. Casualty Co., 111 Mo. App. 504, 86 S. W. 491; North American Accident Ins. Co. 
v. Miller (Tex. Civ. App. 193 S. W. 750; Erickson v. Order, etc., 130 Kan. 831, 176 
P. 989; Martin v. Travelers’ Ins. Co. (Mo. App.) 247 S. W. 1024. 

[3] If there were any doubt of the soundness of the conclusion above stated on 
the broad question of the fair and reasonable meaning of the contract as to when 
insured is wholly disabled and prevented from performing his duties, our court of last 
resort settled what is meant by the words “any and every kind of duty pertaining to 
his occupation.” In the case of Gross v. Commercial Casualty Ins. Co., 90 N. J. 
Law, 594, 101 A. 169, almost identical words were involved, and it was held that to 
be totally disabled and prevented from performing any and every kind of work, it was 
not necessary that insured “be so disabled as to prevent him from doing anything 
whatsoever pertaining to his occupation or to any part of his business, but that he 
must be so disabled as to prevent him from doing any and every kind of business 
pertaining to his occupation, and that there was a difference between being able to 
perform any part, and any and every kind of business.” 

The facts in this case clearly show that if Booth was able to perform any part 
of his duties after the injury, he was wholly disabled and prevented from perform- 
ing any and every kind of duty pertaining to his occupation. The fact that he could 
not see well and lacked mental co-ordination made it impossible for him to perform 
his duty as an inspector of technical work. 

I conclude, therefore, that plaintiff is entitled to recover full compensation under 
the terms of his contract of insurance. 

Under the stipulation, judgment “should be entered at the rate of $25 per week, 
from June 20, 1924, to the date of adjudication of the cause.” 


CARTER v. STANDARD ACC. INS. CO. (No. 4206.) 
(Supreme Court of Utah. June 24, 1925.) 
238 Pacific Reporter 259. 
1. INSURANCE—STATUTE ELIMINATING SUICIDE AS DEFENSE AP- 
PLICABLE TO ACCIDENT INSURANCE COMPANIES. 
Comp. Laws 1917, § 1171, eliminating suicide of policyholder of any “life insur- 
ance company” after first policy year, as defense against payment of “life insurance 
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policy,” applies to accident insurance companies, insuring lives; Acts 1921, c. 29, 
differentiating between life and accident insurance companies for other purposes. 


(For other cases, see Insurance, Dec. Dig. § 465.) 


2. INSURANCE—EVIDENCE: OF SUICIDE IN REBUTTAL OF PRIMA 
FACIE CASE OF ACCIDENTAL DEATH BARRED BY STATUTE. 
When plaintiff, in action on accident insurance policy, after first policy year 

makes prima facie case of accidental death of insured, Comp. Laws 1917, § 1171, bars 

evidence of suicide in rebuttal, though intentional and deliberate taking of one’s own 
life, while sane, by whatever means, is not accident, it being court’s duty to give 
statute some effect, if possible, within Legislature’s plain meaning and intent. 

(For other cases, see Insurance, Dec. Dig. § 465.) 


4. INSURANCE—“FIRST POLICY YEAR” IN STATUTE ELIMINATING 
SUICIDE AFTER SUCH YEAR AS DEFENSE MEANS YEAR FOR 
WHICH POLICY ANNUALLY RENEWED WAS FIRST ISSUED. 
“First policy year,” in Comp. Laws 1917, § 1171, eliminating suicide of insured 

after such year as defense, means year for which policy, annually renewed, was first 

issued. 
(For other cases, see Insurance, Dec. Dig. §§ 445[2], 465.) 


6. INSURANCE—PRESUMPTION AGAINST SUICIDE OVERCOME BY 
CIRCUMSTANTIAL EVIDENCE ONLY IF SUCH AS TO NEGATIVE 
EVERY REASONABLE INFERENCE OF ACCIDENTAL DEATH. 

In action on accident policy, where it is shown that death must have been acci- 
dental or suicidal, presumption against suicide can be overcome by circumstantial evi- 
dence only if it of such quality and weight as to negative every reasonable inference 
of death by accident. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


7. INSURANCE—VERDICT OF DEATH BY ACCIDENTAL MEANS HELD 
SUSTAINED BY EVIDENCE. 
In action on accident policy, evidence held to sustain verdict that insured’s death 
was caused by accidental means, not by intentional suicide. 
(For other cases, see Insurance Dec. Dig. § 665[6].) 


8 INSURANCE—RECOVERY FOR “ACCIDENTAL DEATH” HELD NOT 
PRECLUDED BY POLICY INSURING AGAINST “DEATH BY ACCI- 
DENTAL MEANS.” 

Policy insuring against death by “accidental means” held not to preclude recovery 
for “accidental death” from overdose of laudanum intentionally taken to induce sleep; 
there being no substantial distinction between “accidental death” and “death by acci- 
dental means.” * 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Cherry, J., dissenting in part. 


Appeal from District Court, Salt Lake County; Wm. M. McCrea, Judge. 

Action by Josephine Young Carter against the Standard Accident Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

Ray Van Cott and A. E. Moreton, both of Salt Lake City, for appellant. 

Booth, Lee, Badger, Rich & Rich and D. N. Straup, all of Salt Lake City, for 
respondent. 

TuHurMAN, J. The plaintiff instituted this action to recover the sum of $7,500 
and interest thereon, alleged to be due on an accident policy issued by the defendant 
to her husband, Charles Smith Carter, in which policy plaintiff is named as the bene- 
ficiary in case of death. 

The complaint, in substance, alleges that the policy was issued to Carter on the 
30th day of March, 1915, insuring him for a period of 12 calendar months against 
“loss resulting from bodily injuries, effected directly, exclusively, and independently 
of all other causes through external, violent, and accidental means, except when in- 
tentionally self-inflicted, while sane or insane, in the sum of $7,500 as provided in 
the policy.” It is then alleged that the policy was annually renewed thereafter on 


2 Richards v. Standard Acc. Ins. Co., 58 Utah, 622, 200 P. 1017, 17 A. L. R. 1183: 4 
strong v. Insurance Co., 41 Utah, 112, 124 P. 518. o Sew 
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payment of the same sum upon each renewal, and that the policy was thereby duly 
and regularly continued in force until the 30th day of March, 1923, all of which 
renewal payments were paid by the said Carter and receivable by the defendant. 

It is then alleged that on the 13th day of September, 1922, at Salt Lake City, 
Utah, Carter died, through accidental means, the manner of his death being alleged 
in the terms employed in the policy as above set forth. In addition thereto the plaintiff 
alleges that the “exact cause of his death is unknown, except that it occurred it 
either one or the other or both of the following causes and circumstances, to wit.” 
Plaintiff then alleges, in substance, that for several days previous to his death de- 
ceased had been confined to his room in the Wilson Hotel on account of sickness 
which caused him to become weak and dizzy while standing on his feet; and that on 
said 13th of September, 1922, between the hours of 10 a. m. and 4 p. m. he had occa- 
sion to get up from his bed in said hotel to go into an adjoining room towards the 
telephone installed therein, and while standing near said telephone in said room he fell 
to the floor with such force and violence that he instantly died, and was found under 
the telephone on the floor, reclining upon his back, on the afternoon of said date. 

In the alternative, plaintiff alleges the same condition of deceased as to being 
sick, weak, and dizzy, and in addition thereto alleges that he suffered from insomnia ; 
that he was frequently unable to sleep without the use of medicine; that for that 
purpose he frequently took small quantities of laudanum, and had made it a practice 
to carry laudanum with him for several years in a small bottle; that on the date of 
his death he had in his possession a 2-ounce bottle partly filled with laudanum, which 
he had obtained several months prior, and from time to time had used therefrom 
when afflicted with insomnia. Plaintiff then alleges upon her information and belief 
that deceased on the said date was afflicted with insomnia, that he attempted to take a 
small quantity of said laudanum to induce sleep, as was his custom, and in so doing 
he accidentally took an overdose, as a result of which he died, the deceased, however, 
not intending to inflict an injury upon himself. 

The foregoing are the only allegations of the complaint material on this appeal. 

The defendant, answering, admitted the issuance of the policy, the renewal thereof, 
the payment and receipt of the annual payments, and the continuance of the policy 
in force down to the date of the death of deceased as alleged in the complaint. It 
also admits the death of deceased on the date alleged, but denies that his death was 
accidental or by accidental means in either form as alleged in the complaint, but on 
the contrary as a separate answer and defense, defendant alleges that the death of 
deceased was “intentionally self-inflicted by said deceased while sane or insane, by 
his taking internally, knowingly, and intentionally, poison, to wit, laudanum, on Sep- 
tember 13, 1922, in a large quantity, sufficient to cause death, and with the intention 
and purpose, as this defendant is advised and believes and therefore alleges, of causing 
his own death, and that said poison so taken did cause his death on said 13th day of 
September, 1922.” 

The jury to whom the case was tried rendered a verdict for the plaintiff for the 
amount prayed for in the complaint; motion for new trial was denied, and judgment 
entered. From the judgment so entered the defendant appeals. 

The case was submitted to the jury upon the issues presented by the pleadings as 
above set forth, with instructions by the court applicable to the issues thus presented. 

In the argument on motion for a new trial, respondent resisted the motion, not 
only upon the grounds that there was evidence to prove that the death of the de- 
ceased was caused by accidental means within the terms of the policy, but that the 
statute (Comp. Laws Utah 1917, § 1171), eliminating suicide as a defense, was. con- 
trolling, and therefore in any event the motion for a new trial should be denied. The 
statute referred to will hereinafter be quoted and considered in connection with the 
respective contentions of .the parties concerning the same. 

The motion for a new trial was denied. 

It is not our intention at this stage of the opinion to enter into a detailed state- 
ment of the evidence. For our present purpose it is sufficient to say that on the 13th 
day of September, 1922, the insured, Charles Smith Carter, hereinafter called Carter, 
was found dead in his room, No. 142 at the Wilson Hotel, Salt Lake City, Utah, under 
such circumstances as to engender a controversy between plaintiff and defendant as 
to whether his death was caused by accidental means, or whether he had deliberately 
and intentionally committed suicide. 


As hereinbefore suggested, at the argument on motion for a new trial respon- 
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dent invoked the statute, Comp. Laws Utah 1917, § 1171, as conclusive reason why the 
motion for a new trial should be denied. Upon that question amicus curiae have 
appeared upon each side of the question, by permission of the court, and filed ex- 
haustive and illuminating briefs. As the parties litigant respectively have adopted 
the briefs so filed, for the sake of brevity such briefs will be referred to as “appel- 
lant’s brief” and “respondent’s brief,” and counsel presenting them will be referred 
to as “appellant’s counsel” and “respondent’s counsel.” 

The statute referred to reads as follows: 

1171. “From and after the passage of this chapter, the suicide of a policyholder 
after the first policy year of any life insurance company doing business in this state 
shall not be a defense against the payment of a life insurance policy, whether said 
suicide was voluntary or involuntary and whether said policyholder was sane or 
insane.” 

Appellant’s counsel discuss the question under four heads in substance as follows: 
(1) The statute has no application to an accident insurance policy. (2) Notwith- 
standing the statute, the suicide of the holder of an accident insurance policy, while 
sane, is not an accident, and therefore not a death from which a recovery can be 
had. (3) The burden of proof was on the respondent to show that the death of the 
insured was effected directly and independently of all other causes through external, 
violent, and accidental means. (4) The policy in question was issued for one year 
only; every renewal thereafter was a new contract, and therefore the defendant of 
suicide is available under any construction of section 1171, because the insured died 
within the first policy year of the policy. 

* The argument of appellant’s counsel under every head above set forth in effect 
goes to the point that the statute has no application to an accident insurance policy. 
Various statutes of the state relating to insurance and insurance companies are re- 
viewed, comparisons made, and distinctions pointed out relating to the different classes 
of insurance and insurance companies. It suits our convenience for the present to 
reserve this phase of the argument for later consideration. 

There appears to be only two other states of the Union with statutes in any re- 
spect similar to the Utah statute above quoted, viz., Missouri and Colorado. The 
Utah and Colorado statutes are identical in every particular. The Missouri statute 
was passed in 1879, and reads as follows: 

“In all suits upon policies of insurance on life hereafter, issued by any company 
doing business in this state, to a citizen of this state, it shall be no defense that the 
insured committed suicide, unless it shall be shown to the satisfaction of the court 
or jury trying the cause, that the insured contemplated suicide at the time he made his 
application for the policy, and any stipulation in the policy to the contrary shall be 
void.” Rev. St. 1919, § 6150. 

The Colorado statute (C. L. 1921, § 2532), as it now reads was enacted in 1907, 
and the Utah statute in 1909. 

[1] As far as this court is concerned the question presented here is one of first 
impression. A somewhat similar question involving an interpretation of the Utah 
statute has recently been decided in favor of respondent’s contention here by the 
United States Circuit Court of Appeals, on appeal from the United States District 
Court for the District of Utah. Continental Casualty Co. et al. v. Alfred W. Agee, 
Adm’r, etc., U. S. Circuit Court of Appeals, Eighth District, No. 6718, Dec. Term, 
1924, 3 F. (2d) 978. Defendant in error, plaintiff below, instituted several actions to 
recover the principal sums upon five different policies of insurance issued by four 
different companies insuring the life of Robert G. Agee against.death by accident. 
The cases were afterwards consclidated for trial. At the trial of the case the court 
directed a verdict in favor of the plaintiff. From the judgments rendered upon the 
verdict defendants appealed. The defendants offered evidence tending to prove that 
Robert G. Agee, the insured, committed suicide while sane, but the offered evidence 
was rejected by the court. The Circuit of Appeals states the main question to be “the 
effect of a statute of Utah excluding the defense of suicide in certain actions upon life 
insurance policies.” It appears from a statement of the facts made by the court that 
Robert G. Agee was a resident.of Ogden, Utah, and on July 19, 1922, went with four 
of his children to a bathing resort known as the Utah Hot Springs. He entered 
one of the bathing pools, and his children entered another. About an hour afterwards 
his children became alarmed, and a search was made. His body was found dead on 
the bottom of one of the bathing pools in about four feet of water. Physicians tes- 
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tified that the immediate cause of his death was drowning. The insurance policies 
were not in dispute, and the stipulations in the policies as to loss against death were 
substantially the same as in the instant case. The evidence offered in the court below 
was rejected because of the provision of the statute in question here. The statute is 
quoted in the opinion. The contention of the insurance companies was that they were 
not “life insurance companies within the meaning of the statute, but accident insur- 
ance companies.” To this contention the court replies: 

“An insurance company, which may be properly called an accident insurance 
company, because such insurance is the main or characteristic form of insurance 
afforded by it, may also be a life insurance company, because it insures against the 
death of the insured, even though the scope of such insurance is somewhat limited.” 

In support of this view the ourt cites Logan v. Fidelity & Casualty Co., 146 Mo. 
114, 122, 47, S. W. 948; Zimmer v. Central Acc. Ins. Co., 207 Pa. 472, 475, 56 A. 1003; 
Officer v. London Guar. & Acc. Co., 74 Colo. 217, 219, 220 P. 499; Knights Templar 
& Masons’ Life Indemnity Co. v. Berry, 50 F. 511, 513, 1 C. C. A. 561; Modern 
Brotherhood of America v. Lock, 22 Colo. App. 409, 411, 125 P. 556. The opinion 
then continues : 

“The statute applies to ‘any life insurance company doing business in the state,’ 
and no valid reason has been suggested to show that the Legislature intended to 
abolish the defense of suicide if attempted by a company making life insurance its 
principal business, but to leave such defense open when offered by a company effect- 
ing insurance on lives, provided such a form of insurance is not its principal business.” 

The cases above cited and relied on by the Circuit Court of Appeals appear to 
support the view expressed by the court, except the Berry Case, 50 F. 511, 1 C. C. A. 
561, which seems to have been a case of straight life insurance by a company engaged 
exclusively in life insurance although not named as such. 

Appellant’s counsel conceive some significance in the fact that the Utah Legis- 
lature in 1921 (chapter 29) passed an act classifying insurance companies, designat- 
ing them as “life insurance companies,” “accident insurance companies,” etc., and as- 
signing to each separate and distinct functions characteristic of the different kinds 
of business in which it was engaged. The argument would be far more persuasive 
if it were made to appear that in case of death covered by their respective policies the 
statute referred to had created a difference as to liability in respect to their obliga- 
tions. Each of said companies insures against death according to the terms of its 
policy. To that extent it is a life insurance company, under whatever name it carries 
on its business. We are unable to find any provision in the late act referred to that 
in any manner affects the question under review. 

The statute of 1921 was brought to the attention of the Circuit Court of Appeals 
in the Agee Case, supra, and to all appearances the same argument made thereon 
by appellant as is now being made by appellant’s counsel in the case at bar. But 
that court, after stating the evident purpose of the statute, closed the discussion by 
saying : 

“Notwithstanding a differentiation between life insurance companies and accident 
insurance companies is indicated by these provisions of the statutes, for the purpose 
of fixing the amount of their capital stock or the form of an ordinary life insurance 
contract, we do not consider that they require that the words ‘life insurance company’ 
in section 1171 should not be applied to accident insurance companies, when they also 
write insurance upon lives.” 

Appellant’s counsel also rely on the following cases: Casualty Co. v. Dorough, 
107 F. 389, 46 C. C. A. 364; Insurance Co. v. Parker, 96 Tex. 287,, 72 S. W. 168, 580, 
621; Insurance Co. v. Lokey, 166 Ala. 174, 52 So. 45; Pride v. Casualty Co., 69 Wash. 
428, 125 P. 787; Insurance Co. v. Dobler, 137 F. 553, 70 C. C. A. 134; Baumann v. 
Insurance Co., 225 N. Y. 480, 122 N. E. 628. We cite the cases without comment, 
except to say they fail to disclose any reason why section 1171 of the Utah statute 
should not apply to accident insurance companies to the extent that they are engaged 
in the business of insuring lives. 

[2] The next proposition relied on by appellant’s counsel is that, notwithstanding 
the statute (section 1171), the suicide of the holder of an accident insurance policy. 
while sane, is not an accident, and casts no liability upon the insurer. 

If the term “suicide,” as used in the above proposition, means the act of one in- 
tentionally and deliberately taking his own life, by whatever means employed, the 
writer is of opinion the proposition is incontrovertible. When a thing is done with 
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the intention of producing a certain effect, and it produces the effect intended, it can- 
not afterwards be consistently contended that the effect produced was an accident. 
The proposition is sustained by the authorities referred to by appellant's counsel and 
cases cited in the opinions. Williams v. U. S. Mutual Acc. Ass’n, 133 N. Y. 366, 31 
N. E. 222; A=tna Life Ins. Co. v. Vandecar, 86 F. 282, 30 C. C. A. 48; Tuttle v. Iowa 
State Traveling Men’s Ass’n, 132 Iowa, 654, 104 N. W. 1131, 7 L. R. A. (N. S.) 223; 
Accident Ins. Co. v. Crandall, 120 U. S. 527, 7 S. Ct. 685, 30 L. Ed. 740; Brunswick v. 
Standard Acc. Ins. Co., 278 Mo. 154, 213 S. W. 45, 7 A. L. R. 1213; Scales v. 
National Life & Acc. Ins. Co. (Mo. Sup.) 212 S. W. 8; Andrus v. Business Men’s 
Ass'n, 283 Mo. 442, 223 S. W. 70, 13 A. L. R. 779; Aufrichtig v. Columbia Nat. Life 
Ins. Co., 298 Mo. 1, 249 S. W. 912; Landau v. Pacific Mut. Life Ins. Co. (Mo. Sup.) 
267 S. W. 370; Caldwell v. Traveler’s Ins. Co. (Mo. Sup.) 267 S. W. 907. 

The rule is not only supported by abundant authority, but by plain reason and 
common sense. But appellant’s counsel in their brief say: 

“We contend that there is nothing in the Utah statute, under any construction, 
which would convert a sane suicide into an accident, and justify a recovery under a 
policy insuring only against accidental death. If it is essential to a recovery, and it 
must be so, that proof be made that the insured died as a result of an accident, in 
accordance with the insurance contract, then upon what theory can the insurer be 
denied the right to prove that the death of the insured was nob accidental?” 

We have italicized for emphasis the latter part of the language last quoted, for in 
our opinion it raises the question which constitutes the real crux of the controversy 
concerning the meaning of section 1171. The same question was presented in the 
Agee Case, supra, in the United States Circuit Court of Appeals. That court stated 
the question and answered it, on page 979 of the opinion, as follows: 

“In support of the assignment of error relating to the rejection of evidence, the 
plaintiffs in error contend that the insurance policies granted protection to the assured 
only from death by accidental injuries, and that evidence should have been received 
to show his intentional suicide while sane, because such a suicide was not an accident. 
It may be conceded that, if it were not for the provisions of the Utah statute, this con- 
tention would be well supported (Tuttle v. Iowa State Traveling Men’s Ass’n, 132 
Iowa, 652, 654, 104 N. W. 1131, 7 L. R. A. (N. S.) 223; 16 A. L. R. p. 1404), but 
this statute is explicit that the suicide of the policyholder shall not be a defense 
whether said suicide was voluntary or involuntary and whether said policyholder was 
sane or insane. The statute, on familiar rules of construction, entered into and be- 
came a part of every life insurance contract effected after its enactment by com- 
panies doing business in Utah. Jarman v. Knights Templars’ & Masons’ Life Indem- 
nity Co. (C. C.) 95 F. 70, 73; Bishop on Contracts, § 439.” 

We assume from reading the statement of facts in that case that.when the 
plaintiff proved the circumstances attending the death of the insured, and ‘that it 
resulted from drowning, the presumption at once arose that the death was accidental 
because the circumstances indicated it was not a natural death, and likewise excluded 
the presumption of suicide. So that, as the case then stood, the presumption was 
that it was an accidental death. Brunswick v. Standard Acc. Ins. Co., 278 Mo. 154, 
213 S. W. 45, 7 A. L. R. 1213, and cases cited therein; Reynolds v. Maryland Cas- 
ualty Co., 274 Mo. 83, 201 S. W. 1128, and cases cited. At that point in the trial 
the plaintiff evidently rested his case, and the defendant sought to prove that the death 
was suicidal in order to rebut the presumption that it was accidental. Objection was 
made, based upon the provision of section 1171, and the objection was sustained. It 
seems to the writer that such was a proper time and a proper occasion for the 
application of the statute in an accident insurance case. After the plaintiff has made 
a prima facie case of accidental death, to then permit the defendant to prove the death 
was suicidal in order to rebut the proof of accidental death would be to “fly in the 
very teeth of the statute,” and render it useless for the purpose for which it was evi- 
dently intended. Some of the reasons for the passage of the statute are stated in 
respondent’s brief, in language which we take the liberty of quoting: 

“The reasons for the enactment of these statutes are most cogent. It is a matter 
of common knowledge that, where a policyholder meets death by violence, in the 
absence of an eye witness, it is impossible in many cases to determine ‘with any 
degree of certainty whether he has died ‘by his own hand’ or by mere accident, and 
if ‘by his own hand,’ whether at the time he was sane or insane. Accident insurance 
companies in nearly every instance take advantage of such circumstances, and refuse 
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to pay, on the ground that death was not accidental, thus casting upon the beneficiary 
the burden of proving that the deceased did not destroy his own life, or if he did, 
that he was at the time insane. Often this, though true, could not be proven, where 
there were no eye witnesses to his death. This enabled the insurer, no doubt, in 
many cases, to unjustly escape liability. These statutes were intended to prevent such 
injustice, and should be strictly enforced.” : 

As far as accident insurance companies are concerned, appellant’s counsel, in 
effect, contend for the same rights now, in respect to the admission of evidence, as 
was available to such companies prior to the enactment of the statute. It is the duty 
of this court to give to the staute some effect, if possible, within the plain meaning and 
intention of the Legislature which enacted it. 

As to the particular question now under review, the court is of opinion that when 
the plaintiff in an accident insurance case, based upon a policy similar to the one in 
the case at bar, makes a prima facie case of accidental death, the statute is a com- 
plete bar to the defendant offering any evidence tending to prove that the insured 
intentionally and deliberately took his own life. By such an interpretation we give 
to the statute some force and effect, and that, too, without ignoring or disregarding 
any lawful stipulation contained in the policy. 

We cannot, without extending this opinion to an unreasonable length, review the 
cases last referred to by appellant’s counsel. In any event, if) there is any conflict 
between our views and the decisions referred to, with all due respect for the decisions 
of a sister state we must decline to follow them. 

It follows, therefore, that this court does not agree with counsel for appellant, 
that after a prima facie case is made by plaintiff of death by accident, the defendant 
may be permitted to introduce evidence of suicide in rebuttal. 

Before concluding our opinion concerning this question we will briefly review two 
Missouri cases involving an interpretation of the Missouri statute, which cases have 
been the fruitful source of much speculation and confusion. Logan v. Fidelity & Cas- 
ualty Co., 146 Mo. 114, 47 S. W. 948; Whitfield v. Aftna Life Ins. Co., 205 U. S. 489, 
27 S. Ct. 578, 51 L. Ed. 895. Both of them were actions to recover upon accident 
insurance policies. In the Logan Case the plaintiff alleged the death as accidental. 
The defendant answered, alleging it was suicidal. During the course of the trial the 
defendant’s counsel stated he desired that “this case to go up on the question as to 
whether or not the suicide statute makes suicide a defense in a case of this kind, and 
applies to a policy such as this, and if so, then the jury should be instructed to fin’) for 
plaintiff.” Counsel further proposed to withdraw all objections to the proof of death, 
and admit for the purpose of the trial that the proof of death was furnished and 
notice given. The trial court then said: 

“Your position is that if section 5855 of the statute applies to this kind of a 
policy, then under the testimony in this case the plaintiff is entitled to recover, other- 
wise not.” 

Defendant’s counsel responded : 

“That is it precisely. That narrows it down so that the case will be stripped of 
all technicalities as to evidence.” 

Upon this stipulation the trial court directed a verdict for the plaintiff. Judgment 
was entered and defendant appealed. The Supreme Court of Missouri, in order to 
bring this question within the purview of the suicide statute, stated the question in 
the following language: 

“Is suicide in this state a valid defense to an action upon a policy of insurance 
issued by an accident insurance company, containing provisions such as the one in| 
controversy, where it is not shown that the insured contemplated suicide at the time 
he made his application for the policy (and it being admitted that the insured after- 
wards came to his death from external, violent, and accidental means) ?” 

The court affirmed the judgment in a remarkably strong opinion. Without com- 
menting on the case it will be seen at a glance that the case not only holds that 
accident insurance cases are within the suicide statute, but also that where accidental 
death is admitted (or proven) suicide is no defense. 

In the Whitfield Case the question, in effect, was whether suicide was a defense, 
notwithstanding certain provisions in the policy, where it does not appear that the 
insured contemplated suicide at the time he made application for the insurance. The 
provisions in the policy were to the effect that, in case of suicide by the insured, the 
beneficiary could only recover one-tenth of the principal sum. The Circuit Court of 
Appeals of the United States, Eighth Circuit (144 F. 356, 75 C. C. A. 358), had held 
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that the policy was not forbidden by the suicide statute, and judgment was entered 
for defendant. On certiorari the case was carried to the Supreme Court of the United 
States, which reversed the judgment. Mr. Justice Harlan delivered the opinion of 
the court, in the course of which he said: 

“if, ‘notwithstanding the statute, an insurance company, may by contract, bind 
itself, in case of the suicide of the insured, to pay only one-tenth of the principal 
sum, may it not lawfully contract for exemption as to the whole sum or only a 
nominal part thereof, and if sued, defeat any action in which a recovery is sought 
for the entire amount insured? In this way the statute could be annulled or made 
useless for any practical purpose. Looking at the object of the statute, and giving 
effect to its words, according to their ordinary, natural meaning, the legislative intent 
was to cut up by the roots any defense, as to the whole and every part of the sum 
insured, which was grounded upon the fact of suicide. The manifest purpose of the 
statute was to make all inquiry as to suicide wholly immaterial, except where the in- 
sured contemplated suicide at the time he applied for his policy. Any contract incon- 
sistent with the statute must be held void.” 

The Whitfield Case, as analyzed and disposed of by Mr. Justice Harland, appears 
to proceed upon the theory that suicide of the insured is not available as a defense, 
unless it appears that the insured contemplated suicide when he made application for 
the insurance. This being the basis of the opinion, the holding of the court seems 
to be clearly within the literal meaning of the Missouri statute. 

Recent accident insurance cases, especially the last six Missouri cases ‘cited by 
appellant’s counsel, lay no stress upon whether the insured contemplated suicide when 
he applied for the insurance. The court holds that intentional suicide is not a death 
by accidental means and therefore, not within the terms of the policy. As a conse- 
quence of such holding the defense of intentional suicide is permitted in accident in- 
surance company cases entirely regardless of the suicide statute. 

The restrictive language of the Utah statute, which is radically different from 
that of the Missouri statute, renders it impossible for this court to adopt the inter- 
pretation applied to the Missouri statute. 

The policy in this case insures against “loss resulting from bodily injuries effected 
directly, exclusively, and independently of all other causes through external, violent, 
and accidental means, except when self-inflicted while sane or insane.” 

The Utah statute says: 

“Suicide * * * shall not be a defense against the payment of a life insurance 
policy, whether said suicide was voluntary or involuntary and whether said policy- 
holder was sane or insane.” 

The statute in emphatic and unmistakable language nullifies the above quoted 
terms of the policy, and supplies a remedy for the mischief resulting therefrom. The 
most plausible argument urged by the Supreme Court of Missouri, in holding that 
intentional suicide in accident cases is not within the statute, is that the statute should 
not be interpreted as creating for the insured a new cause of action. Such argument, 
clearly, cannot be controverted by those who take the position that intentional suicide 
is an accident. It has little, if any, force, however, if it be held that plaintiff has the 
burden of establishing a prima facie case of death by accidental means. When that 
ae the defense of suicide, whether intentional or otherwise, is not per- 
missible. 

Appellant’s third proposition is that the burden of proof was on the respondent. 
We have already stated that the plaintiff must first make a prima facie case of acci- 
dental death. That is all that is necessary as far as the burden of proof is concerned. 
If suicide of the insured is the only defense, the plaintiff is entitled to recover, if the 
statute is to have any force or effect in this class of cases. 

[3] The fourth and last Proposition of appellant’s counsel, involving the interpre- 
tation of the statute, is that, “the insured died within the first year of the policy.” 
Under this head it is contended that the policy was issued for one year only, and that 
subsequent payments of premiums annually and receipts therefor by the defendant 
did not continue the first policy in force, but each payment and receipt annually was 
in effect a new contract of insurance. For that reason appellant’s counsel contend the 
insured died before the expiration of the first year of the policy. The question is 
raised for the first time in this court. 

Plaintiff filed a general and special demurrér to the complaint. The special de- 
murrer does not specify the point now raised. by appellant’s counsel as grounds of 
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demurrer. The demurrer was overruled. The overruling of the demurrer was not 
assigned as error. The demurrer was not printed in the abstract, and no reference is 
made to it or the ruling of the court thereon in appellant’s original brief, or its reply 
to respondent’s brief. It is raised for the first time in the brief of Amicus Curia, 
appearing as appellants counsel. 

These remarks are not made by way of criticism, but for the purpose of empha- 
sizing a certain fact arising upon the pleadings. The first paragraph of the complaint 
alleges the corporate existence of the defendant. The second paragraph alleges, in 
effect, that on the 30th day of March, 1915, at Salt Lake City, Utah, Carter paid the 
defendant the sum of $25, and defendant, in consideration therefor, delivered to him 
its policy of insurance, insuring him against loss from bodily injuries, etc., for 
period of 12 calendar months from the above date. The third paragraph is as follows: 

“That said policy of insurance was annually duly renewed from time to time by 
the said defendant in consideration of the payment of the additional sum of twenty- 
five and no-100 ($25.00) dollars, upon each renewal thereof, and by said renewals 
said policy of insurance was duly and regularly continued in force till noon on the 
30th day of March, 1923, standard time, and all of which premiums continuing and 
renewing said policy the said defendant received, and which were paid by the said 
Charles Smith Carter, the insured as aforesaid.” 

The answer admits each of said paragraphs as alleged in the complaint. Carter 
died on the 13th day of September, 1922. The case was tried on the issues made by 
the pleadings, and at no time from the commencement to the end of the trial was the 
point ever made that the death of Carter occurred within the first year of the policy. 
ln these circumstances it does seem to the court that the fourth and last point raised 
by appellant’s counsel presents a moot question merely, and one that ought not to be 
decided in the instant case. For the purposes of this case we feel impelled to hold 
that the policy, issued to the insured in March, 1915, was continued in force until 
March, 1923, and was in force at the time of Carter’s death. The conduct of the 
parties from the commencement of the action down to the filing of the brief of amicus 
curiz, as above stated, strongly indicates that the parties themselves construed their 
pleadings in accordance with the views we have expressed. 


[4] Besides all this, the policy upon which the action was brought is made part 
of the record, marked Exhibit A, and bears date of execution March 30, 1915. There 
is no suggestion anywhere in the record that any other policy was ever issued. So 
that as far as concerns the instant case the question here raised by respondent’s coun- 
sel is not in issue, and may well be disposed of as was a similar question by the 
United States Circuit Court of Appeals in the Agee Case, supra, on page 11 of the 


opinion. That court held that the question was not within the issues. But as counsel 
for both appellant and respondent have evidently given the question much consideration, 
and filed exhaustive briefs in support of their respective contentions, we have con- 
cluded to pass upon the merits of the question, notwithstanding the condition of the 
record and the conduct of the parties, to which we have referred. 

Both appellant’s and respondent’s counsel have cited many cases relating to the 
effect of the renewal and continuation of different kinds of insurance policies, as to 
whether they are to be treated as new policies or continuations of old ones, but un- 
fortunately none of them touch the meat of the question presented here. We shall 
cite the cases, or most of them, but shall not undertake to review them, for what we 
have written has already extended beyond the limits of an ordinary opinion, and we 
have not yet considered any one of the assignments of error, of which there are 59 
in number. It is probable, however, that many of the errors assigned have been in 
effect disposed of by what has been said in the preceding pages of the opinion. The 
following cases are relied on by appellant’s counsel: Mutual Benefit Life Ins. Co. v. 
Robertson, 59 Ill. 123, 14 Am. Rep. 8; Brady v. Northwestern Ins. Co., 11 Mich. 425; 
Hartford Co. v. Walsh, 54 Ill. 564, 5 Am. Rep. 115; Pacific Mut. Life Ins. Co. v. 
Vogel, 232 F. 337-340, 146 C. C. A. 385; Sturm v. Employers’, etc., Corp., 212 Itt. 
App. 354; Commercial Bank v. American Bonding Co., 194 Mo. App. 224, 187 S. W. 
99; Brawner v. Royal Indemnity Co., 246 F. 637, 158 C. C. A. 593; Steele v. Indemnity 
Co., 158 Minn. 160, 197 N. W. 101; Slokel v. Heywood (Eng. Ch.) 1 Chancery Div. 
(Law Rep. Apr. 1, 1897) 459; Hodgson v. Preferred Acc. Ins. Co., 100 Misc. Rep. 
155, 165 N. Y. S. 293. See, also, 3 Joyce on Insurance (2d Ed.) § 1463. 

Respondent’s counsel rely on the following: Silliman v. Life Ins. Co., 131 Tenn. 
303, 194 S. W. 1131, L. R. A. 1915F, 707; Arrowsmith v. Ins. Co., 164 Ill. App. 44; 
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Monahan v. Ins. Co., 242 Ill. 488, 90 N. E. 213, 134 Am. St. Rep. 337; Seymour v. 
Protective League, 155 Ill. App. 21; Marshall v. Modern Order, etc., 184 Ill. App. 224- 
231; Goodwin v. Life Ass’n, 97 Iowa, 226, 66 N. W. 157, 32 L. R. A. 473, 59 Am. 
St. Rep. 411; Lindsey v. Aid Society, 84 Iowa, 734, 50 N. W. 29; Wadsworth v. 
Jewelers’, etc., Co., 132 N. Y. 540, 29 N. E. 1104; Massachusetts Ben. L. A. v. Robin- 
son, 104 Ga. 256, 30 S. E. 918, 42 L. R. A. 261. 

Appellant’s counsel, after referring to authorities relating to regular life msur- 
ance companies as contradistinguished from accident insurance companies, state their 
position as follows: 

“If the policy involved here had been such a life insurance policy on the life of 
Carter, for a term beginning with the date of the execution of the original accident 
policy, and extending for a period beyond the date of the death of Carter, the policy 
remaining in effect unless the insured failed to pay the annual premium provided, 
there could be no question but that Carter did not die within the first policy year, 
but, with respect to the accident policy, we respectfully submit that the contract which 
insured Carter against death by accident involved in this case came into being less 
than one year prior to the death of the insured by reason of the execution and de- 
livery of the renewal certificate, which the company was neither obligated to execute, 
or deliver, or the insured to accept.” 

Counsel then refer to fire insurance policies and indemnity insurance bonds 
running for a limited period with provisions for renewal by agreement of the 
parties, and finds from the authorities cited that such renewal contracts are new and 
independent contracts commencing only at the date of renewal. Respondent’s counsel 
meet this contention by the authorities they cite tending to establish a contrary 
doctrine. 

The difficulty, however, is, as before suggested, none of the cases on either 
side are even persuasive as to the question presented here, however illuminating they 
might be in cases to which they apply. Here we are dealing with a statute which 
must be interpreted, if possible, so as to give force and effect to the manifest in- 
tention of the Legislature. We have already held, while discussing other questions 
presented, that accident insurance companies insuring against death by accidental 
means are, to that extent, life insurance companies, and are within the provisions 
of the statute the same as regular life insurance companies. As to the questions 
already disposed qi, we are satisfied that our views as expressed rest upon a firm 
foundation. If the position now taken by appellant’s counsel as to the immediate 
question under review is sound and ought to prevail, of course all that we have 
hitherto said goes for naught. These considerations alone impel the necessity of 
briefly considering the statute, section 1171, in a new light and for another pur- 
pose. For convenience in this connection we again quote the statute: 

“From and after the passage of this chapter, the suicide of a policy holder after 
the first policy year of any life insurance company doing business in this state 
shall not be a defense against the payment of a life insurance policy, whether said 
suicide was voluntary or involuntary and whether said policy holder was sane or 
insane.” 

It is suggested by appellant’s counsel in the excerpt quoted from this brief, that if 
Carter had been insured in what is called a “life insurance company instead of 
an accident insurance company, there could be no question but that he did not die 
within the first policy year.” But having been insured in an accident insurance com- 
pany which insures only a year, with provisions for renewal at the end of each 
year, it should be held that his death occurred within the first policy year, and 
therefore the instant case does not come within the provisions of the statute. It 
is apropos in this connection to quote a few lines from the opinion of Judge Tillman 
D. Johnson, United States District Judge for the District of Utah, in disposing 
of the motion for a new trial in the Agee Case, supra, in which the same con- 
tention was made by appellant. We quote the language as it appears in the brief 
of respondent’s counsel : 

“In other words, it is the contention of counsel that there never was a time 
when the language of the statute, ‘after the first policy year,’ would apply. The 
language ‘the first policy year,’ found in the statute should be given a broader 
meaning than that contended for by counsel. It seems to me to fairly apply where 
accident policies are continued from year to year by the payment and receipt of the 
stipulated premium.” 

It seems to the court that this is a correct interpretation of the Utah statute. 
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Indeed it is not difficult to justify the interpretation from the literal terms of the 
statute itself, even if we accept appellant’s theory of several annual policies instead 
of one running through all the years. According to appellant’s contention, there 
were in this case eight policies, one for 1915, commencing March 30th of that 
year, and one for each year thereafter. It is the same policy in its terms and form 
during every year, without the slightest variation. Indeed there was never in fact 
but one policy in form issued to the insured, and that was the policy of March 
30, 1915, made part of the record in this case. Now the question is, What was “the 
first policy year” of the policy in question? I am impelled to the conclusion that 
“first policy year” was from March 30, 1915, to March 30, 1916. There can be 
no dispute concerning the puropse of the Legislature in providing that suicide 
should be no defense after the first policy year. In addition to the purpose heretofore 
stated, its purpose, clearly, was to protect the insurance company against fraud 
on the part of the insured. The Legislature evidently assumed that after one whole 
year had elapsed from the time the insured made application for the policy it 
should be conclusively presumed that he did not contemplate suicide when he made 
the application, and consequently that he did not contemplate defrauding the com- 
pany by taking his own life. In this class of cases, where the insured renews his 
policy every year for two or more years by payment of the annual premium in 
advance, which premium is accepted by the company, the case certainly comes within 
the plain purpose and intention of the Legislature. In the case of a regular life 
insurance company, if the insured does not pay the premium when due according 
to the terms of the policy, it lapses. In the kind of policy we have under review, 
if he does not renew it at the end of the year it also lapses. There may be some 
points of difference between the two classes of policies, which under other cir- 
cumstances would require a marked differentiation as to the respective rights and 
obligations of the parties, but, as far as concerns the present question, the court 
is of opinion that the words “the first policy year,” as used in the statute, where the 
policy has been annually renewed, means the year for which the policy was first 
issued. 

This brings us to a consideration of the assignments of error: 

The principal error relied on is the insufficiency of the evidence to sustain the 
verdict. The question is presented under four assignments: (1) Refusal of the 
court to direct a verdict for defendant; (2) refusal of the court to withdraw from 
the jury the alleged accidental taking of an overdose of laudanum; (3) refusal of 
the court to withdraw from the jury the alleged accidental falling and striking his 
head upon the floor as an accidental means of death, and (4) the court’s denial of 
defendant’s motion for a new trial. These assignments are all discussed under 
one head, and will be so considered by the court in its review of the evidence and 
conclusions drawn therefrom. 

In harmany with what we have said in our interpretation of the statute (section 
1171), we shall review and consider the evidence and determine therefrom whether 
or not plaintiff’s evidence established a prima facie case of death by accidental means, 
and shall disregard any evidence on the part of defendant offered for the sole 
purpose of proving, or tending to prove, that the insured deliberately took his 
own life. Our theory is, as we have hereinbefore endeavored to make plain, that 
suicide is a defense which is conclusively barred by the statute. If, however, there 
is any evidence other than that of suicide, tending to prove that the death was not 
caused by accidenal means, such evidence will receive due consideration.- 

The evidence on the part of the plaintiff, most of which is uncontradicted, tends 
to prove that Carter was 5 feet and 10 inches in height, weighed from 195 to 200 
pounds, and was 63 years of age at the time of his death. He had been engaged 
for many years in the sheep and wool growing business; and during that period 
of time lived at Vernal, Utah, where he also. had other business connections. He 
had a family consisting of a wife and five children. From Vernal he came to 
Salt Lake City, and afterwards became a wool buyer, and together with a business 
associate represented a Boston firm engaged in the same business. For many 
years after moving to Salt Lake City he owned a home, where he resided with 
his family. Later he sold his home, and together with his wife lived either with 
a daughter who was married or in an apartment house in Salt Lake City. At 
the time of his death and for some time previous he occupied a suite consisting of 
two rooms, 141 and 142, in the Wilson Hotel of said city, in one of which was 
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a bed and bedroom furniture, and in the other a bed, focking chair, and telephone 
which was attached to the wall near the outside door of the room. Some two or 
three years before his death he sustained an injury to one of his ankles, either 
a break or a fracture, which caused him at times to limp and walk with a cane, 
but it does not appear that the injury rendered him a cripple or amounted to more 
than a slight inconvenience. Otherwise, as far as his general health was con- 
cerned, it appears to have been good, for a man of his age. He is described gen- 
erally as being of a jovial sunny nature, except during the last few days of his life. 
It appears also that he at times had been afflicted with insomnia, and had been known 
on a few occasions to take small doses of laudanum to enable him to sleep. On 
being seen by members of his family to take laudanum, in answer to their inquiries, 
he told them he did it to produce sleep, and for them not to worry as he knew 
how much to take. The evidence also tends to show that he had purchased a certain 
bottle of laudanum some 18 or 20 years ago from the Heber Drug Company, in 
Heber, Utah, and that he had retained the same bottle ever since. It also appears 
that Mrs. Odekirk, a married daughter, in whose apartment he and his wife 
occasionally resided, sometimes occupied one of his rooms at the Wilson Hotel. 
She saw him take laudanum out of the bottle referred to on two occasions, the last 
time in his room at the hotel about a week before his death. Carter also had 
a summer home at Brighton, Utah, to which he and his wife sometimes resorted dur- 
ing the outing season. His wife was at Brighton at the time of his death. During 
the last few days before his death he was not as jovial as usual. He was more 
quiet and less disposed to indulge in conversation. 

Mrs. Odekirk, the daughter, went to Brighton on Monday the 11th of September, 
1922, to meet her husband, leaving Carter still occupying his rooms at the hotel. 
On the morning of the 13th, two days after, at 8:30 a. m., the bellboy at the Wilson 
Hotel received a call from Carter and an order for ice water. The ice water was 
brought, at which time Carter told him to call again about 11 o’clock; that he 
was expecting a call from M. E. Wilson, his attorney. The bellboy went back at 
that time and knocked at the door three or four times, but there was no response. 
At 11:30 a. m. of the same day Carter’s business associate, a Mr. Randall, who 
had his office with Carter in the Ness Building, Salt Lake City, in looking over 
his mail found two letters for Carter. He called Carter over the phone and 
asked him if he should read them over the phone or bring them over to the hotel. 
Carter told him to bring them over. Randall said all right, he would be over in 
five or ten minutes. Carter asked him what time it was, and Randall looked at his 
watch and said it was 11:30. Randall then picked up some things, put them in his 
pocket, closed up his desk and went over to Carter’s rooms. He rapped on the 
door a couple of times but received no response. Concluding Carter had gone to 
sleep, Randall went home. In the conversation over the phone. Randall asked Carter 
how he felt, and Carted said: “I am feeling fine.” One of the hotel chambermaids 
went to Carter’s rooms to straighten them up. She thinks it was about 11 o'clock. 
She found the door locked with the key in the door on the inside. She went back 
about a quarter to three in the afternoon. The door was still locked, but the key 
had been taken out. She used her pass-key to unlock the door. She could only 
open it partially, as his body was lying against it. His shoulders were lying on 
the back of a rocking chair that was turned face down. His head was extending 
over, free from the chair. He was lying under the telephone, which was by the 
side of the doer. She then notified the housekeeper. The housekeeper in the main 
corroborated the maid as to the position of the body. At about 3 o’clock the hotel 
doctor came and also two or three officers from the police department. The laudanum 
bottle was found under the pillow of his bed in room 141. It contained about one- 
half an ounce of laudanum. It was a two-ounce bottle. In a spittoon there were 
indications of laudanum which had been thrown up with stomach emission. The 
laudanum in the spittoon was recognized by its odor. 

Carter’s estate, after his death, was appraised at a sum exceeding $13,000, and 
his financial standing with his business associates was good. As far as appears in 
the evidence, he had no occasion to worry over financial affairs. 

Dr. Pinkerton, the hotel physician and witness for plaintiff, was called and 
arrived at the hotel about 3 o'clock p.m., and viewed the body of Carter and testified: 
“His body was rigid. I found rigor mortis; that is the stiffening of the whole body. 
His whole body was stiff. In my judgment he had been dead about three hours.” 
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He testified also to seeing the bottle containing the laudanum, and it was about one- 
fourth full, and that the cuspidor in the room contained stomach emission accompanied 
by an odor of laudanum. The witness also observed cyanosis or blueness. The 
cyanosis was general. 

In answer to a hypothetical question based upon the material facts as we have 
detailed them in the above statement, the witness said that in his opinion the death 
was caused by laudanum poisoning. In answer to another question as to whether the 
death could have been caused by a fall, the witness said: ‘Perhaps it could, taking 
out all other questions.” He further stated, however, that it was more probable 
that it was caused by laudanum poisoning than by a fall. The witness described 
cyanosis as a symptom of respiratory failure, a symptom of death by asphyxia, which 
is the condition in laudanum poisoning. The blue spots on the body indicate asphyxia, 
which is the cause of death in laudanum poisoning. Early rigor mortis follows death 
by laudanum poisoning. That was one reason why witness concluded that death 
resulted from laudanum posioning; for as a rule rigor mortis does not appear until 
about eight hours, but in this case, according to the history of the case, it was only 
about four hours. 

Dr. Wm. F. Beer, a witness for plaintiff, was asked substantially the same hypo- 
thetical question that was propounded to Dr. Pinkerton, and answered to the effect 
that from the position of his body as stated and the fact that at 11:30 he had con- 
versed intelligently over the phone, and at 11:45 did not respond to the knock on the 
door, and at 3 o'clock he was found dead and in a state of rigor mortis, which is 
evidence he had been dead for some time, the witness was of opinion the probable 
cause of death was a blow on the head. His opinion was that it was more probable 
that death was caused in that way than by laudanum poisoning, because in laudanum 
poisoning rigor mortis is slower in coming on and of shorter duration than in cases 
where death is caused by violence. In such cases rigor mortis is very rapid and 
of long duration, Ordinarily, when sufficient laudanum to produce death is taken 
by such a person as is described in the question, death would result anywhere from 
6 to 24 hours. The witness also stated, in effect, that, notwithstanding the laudanum, 
the vomitus in the cuspidor, and the distinct odor of laudanum therefrom and the 
cyanosis indications, the position of the body would cause him to form an opinion 
that the death was due to a blow on the head. If a man should fall down and 
knock a chair over, or if the chair were on the floor and he fell on the back of the 
chair, and when found later in a state of rigor mortis with the chair under him, it 
is plainly evident that the minute the man’s head went down and struck that floor 
that life was gone; he was totally unconscious; he was not capable of moving his 
body which is contrary to any condition of a man who is under the influence 
laudanum. If he should fall down due to a sleepy condition that comes over him, 
he is not going to lie there with a chair under his back, because he is not unconscious, 
and he will move around to a comfortable position before he quits. Cyanosis is found 
in ~_ conditions—in strangulation—anything that would interfere with the inhala- 
tion of air. . 

Dr. Estees, a witness for plaintiff, was asked substantially the same hypothetical 
question, and was of opinion death was caused by a blow or external injury to the 
head or neck. He would not expect that a person would die from laudanum poisoning 
and his body be stiff and rigid in as short a time as that indicated in the question. 
His answer that the death was more probably caused by a blow rather than from 
laudanum poisoning was based upon the assumption that the phone conversation was 
at 11:30; that the man died a few minutes afterwards, and at 3 p.m. his body 
was rigid. This, together with the position of the furniture and the position of his 
body with reference to the furniture, was the basis of his opinion. This witness in 
the main corroborated the testimony of Dr. Beer. 

Herman Harms, state chemist for Utah, also testified for plaintiff. He analyzed 
the contents of the bottle, and used about one-half the contents in his analysis. He 
found it to be a standard strength preparation of opium, containing practically 10 per 
cent. opium. There were several rings on the bottle caused by sediment settling. 
In his opinion the fluid contained in the bottle had probably been there for a number 
of years. It was the old style laudanum. A 2-ounce bottle is equal to 16 teaspoonsful. 
The recognized standard dose is about one-tenth of a teaspoonful. A teaspoonful 
of this laudanum would be considered a poisonous dose; two or three teaspoonsful 
would almost inevitably endanger life unless the person was an addict accustomed to 
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the drug. The witness had known of addicts that could take an ounce without 
serious effects except the effect they desired. Any medicine, as laudanum, that is 
administered in drop doses should be administered by means of a medicine dropper. 
It would be practically impossible to administer it by dropping from the neck of a 
bottle. It takes an expert to do it. A teaspoonful would be a poisonous dose, but 
not necessarily fatal. In case of death by laudanum poisoning the time is ordinarily 
stated to be from 6 to 10 hours. Deaths have occurred in less than an hour, but 
those were exceptional cases. The average is from 6 to 10 hours. Assuming that a 
man had had no breakfast and takes a dose of laudanum at 10:30, of two teaspoons- 
ful, and the man is 63 years of age, who was not an addict but took it occasionally, 
death would probably result in 4 or 5 hours. Morphine or opium is not a quick 
killing drug. Death by laudanum is a painless death. The state of laudanum poison- 
ing may be divided into three: the first a state of exhilaration; second, a state of 
drowsiness; and the third of narcosis or unconsciousness. The first stage is in a 
majority of the cases, and might be described as a pleasing stimulant, where the 
person feels free from care. It is accompanied with more or less hallucination— 
great wealth, etc. This stage usually lasts 15 or 20 minutes, and is followed by a 
feeling of drowsiness, dizziness, langour, and a desire to lie down and rest. Then 
nausea sets in and vomiting almost invariably occurs. The patient has an irresistible 
desire to sleep or lie down and rest. Then comes the state of narcosis, slow breath- 
ing accompanied with deep snoring. The pulse becomes weaker, the breathing slower, 
the patient finally sinks into coma, resulting in death. In case of an exceptionally 
large dose, and the person is more or less emaciated, the first stage, that is, of 
exhilaration, will not take place, but the patient almost immediately falls into a state 
of narcosis from which he cannot be aroused, and which results in death. If a 
person was in good health and possessed of his senses he would recognize within 15 
or 20 minutes or 30 at the latest that he had taken an overdose, due to the state of 
exhilaration. The patient in such case would ordinarily retain such possession of his 
faculties as would enable him to call for help during that first period. 

The foregoing is the substance of the evidence offered on the part of the plaintiff. 
At this point plaintiff rested her case. Defendant called the maid and housekeeper, 
who testified that when they opened the door and discovered the body the telephone 
receiver was on the hook. It was not hanging down. Dr. John J. Galligan, a 
witness for defendant, testified that he was city physician and health commissioner 
for Salt Lake City; that he examined the body of Carter between 7 and 8 p. m,, 
of the day of his death, at the undertaker’s parlor of Evans & Early in Salt Lake 
City; that the body was in a condition approaching complete rigor mortis, but there 
was not a complete stiffening of the head, neck, and extremities; that he examined 
the head and neck for fractures and found none. He could not tell whether or 
not there was a clot of blood on the brain. Such could not be determined with- 
out an autopsy, which was not made. He did not remove the hair of the head. 
He also examined the chest and extremities for injuries and found none. He found 
no bruises, only a slight abrasion over one of his eyes. He came to the con- 
clusion that death was not the result of a blow on the head or external violence. He 
was unable to ascertain the cause of death on his own examination. He cor- 
roborated the testimony of plaintiff's witnesses as to the different stages resulting 
from an overdose of laudanum. He also testified that rigor mortis is ordinarily 
complete from 6 to 12 hours after death. He thought the body had not been em- 
balmed when he examined it, but he was not sure. He did not remember who was 
with him when he made his examination. He thought one of the attendants was 
there. 

The evidence of Dr. Galligan was somewhat weakened by his admission that he 
had told Mr. Rich, one of the respondent’s attorneys, before the trial, in sub- 
stance, that he did not see how he could be a witness for either side—that he did 
not see how he could do either side any good. 

Omitting reference to evidence offered by defendant for the sole purpose of 
establishing intentional suicide, we have endeavored in the foregoing review to 
state the substance of all the evidence bearing upon the question of whether or 
not the death was caused by accidental means. There is practically no dispute 
as to the physical conditions above described. The most substantial conflict in the 
evidence is found in the testimony of the medical experts as to the cause of death. 

The sole issue upon which the case was tried and presented to the jury was 
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that of intentional suicide or death by accidental means. Counsel for appellant in his 
brief, at numerous places, states that to be the only issue. Respondent’s counsel accept 
that as the only issue, so that the question of what may be called a natural death 
is not involved. Indeed the health of the insured and the circumstances attending his 
death logically exclude any hypothesis of a natural death. By this process of elimina- 
tion the case is stripped of what might otherwise be a troublesome factor. 

[5, 6] In order to justify a reversal of the judgment on the grounds of in- 
sufficiency of the evidence to sustain the verdict, it will be necessary for the court 
to find as matter of law that there is no substantial evidence in the case from 
which the jury could lawfully infer that the death was caused by accidental means, 
As the case now stands before this court, in the light of the issues above defined, 
we are of opinion the correct rule for our guidance is well stated in the ninth 
headnote to Brunswick v. Standard Acc. Ins. Co., 278 Mo. 154, 213 S. W. 45, 7 
A. L. R. 1213. The opinion itself, of which the headnote is a reflection, cites 
numerous cases at pages 49 and 50 strongly supporting the opinion. The head- 
note reads: 

“In an action on an accident policy, where it is shown the death must have 
been accidental or suicidal, the presumption against suicide as cause of assured’s 
death can be overcome by circumstantial evidence, only if it is of such quality 
and weight as to negative every reasonable inference of death by accident.” 

[7] We will now briefly consider the facts and circumstances of the case. 
We need not here repeat what was shown concerning Carter’s past life, his family 
relations, his business career, and temporary home at the Wilson Hotel, nor his 
occasional use of laudanum for insomnia, but come directly to what occurred on the 
very day of his death. The last person who saw him alive was the bellboy, who 
brought him ice water at 8:30 a.m. He asked Carter if he wanted anything to eat; 
Carter said no, but told him to come back at 11 o’clock. 

There is apparent conflict in the testimony as to the exact time when certain 
events took place. Randall’s testimony is clear to the effect that he had his con- 
versation with Carter a few minutes after 11:30. The hotel operator said there was 
only one outside call for Carter that morning, and that was about 10:30. She had 
some difficulty in getting a response to her call, and had to wait. The bellboy testi- 
fied he returned to the room about 11 o’clock and knocked at the door, but received no 
response. The chambermaid testified she went to the rooms about 11 o'clock to 
straighten them up, knocked on the door, and received no response. She examined 
the door and found the key was in the lock on the inside. When she returned to 
the room at 3 p. m. the key had been taken out of the lock. She opened the door 
with her pass-key and found the body. The key in the lock inside at 11 a. m. and out 
of the lock at 3 p. m. are circumstances from which the apparent conflict is easily 
reconcilable. When the maid and bellboy each knocked and there was no response 
Carter was neither dead nor unconscious from laudanum, for he afterwards con- 
versed with Randall over the phone. Besides, no one but Carter could have after- 
wards removed the key from the lock. These circumstances strongly corroborate the 
testimony of Randall that his phone conversation with Carter was some minutes 
after 11:30 o’clock. Besides, he was the only one of the witnesses who looked 
at his watch to ascertain the time. The only significance in the circumstances above 
noted is to make it clear that Carter’s death could not possibly have occurred until 
some time after 11:30 o’clock. 

There is in the Randall conversation, and the circumstances attending it, 
something apparently inconsistent with any theory of intentional suicide whether we 
assume Carter took the dose either before or after Randall called him up. If Carter 
had taken the dose before and was in the stage of exhilaration described by the 
experts, and that accounted for his feeling fine, which is assumed as one of the 
hypotheses upon which appellant relies, why should he want Randall to come right 
over and bring the letters? If at that time he had taken an overdose of laudanum 
with the deliberate intention of taking his own life why should he tell his business 
associate, perhaps his best friend, to bring the letters over to his room? Is it 
probable that under such circumstances he would want Randall or any other person 
to come to his rooms, least of all Randall, who would most certainly at once employ 
effectual means to frustrate. his design of deliberate suicide? If we assume that Carter 
did not take the poison until after his phone conversation with Randall, then the 
theory of deliberate suicide becomes all the more untenable, for at that time 
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he had every reason to believe that Randall would appear at any moment of time. 
I was somewhat impressed with appellant’s theory that Carter took the laudanum 
before Randall called him, and that that accounted for his feeling fine, but it is 
exceedingly difficult under these circumstnces for me to conceive that he took the 
laudanum with the deliberate intention of taking his own life. If we add to this 
the further fact that Carter’s body and the rocking chair were found with refer- 
ence to each other in a position about as awkward as the human mind can con- 
ceive of, the question we have to determine becomes all the more complex and con- 
fusing. No one has had the temerity to contend that he intentionally took a lethal 
dose of poison, turned the rocking chair over face down, and then lay down on 
his back with his shoulders across the chair with his head hanging free from the 
chair or on the floor as testified to by one of the witnesses. That there was some 
kind of a fortuitous incident or accident in that room of which Carter was a victim, 
whether it caused his death or not, is one of the clearest inferences in the case. 
The awkward position of the body which I have just described, together with the 
opinion that too short a time had elapsed to justify the assumption that he died 
from an overdose of laudanum followed by complete rigor mortis, is one of the 
principal reasons why Drs. Beers and Estees concluded he must have died from the 
fall. They further justified their opinions from the fact that if he had not 
become immediately unconscious by the fall he would not have retained that awk- 
ward, uncomfortable attitude on the chair, but would have shifted his body into a 
more comfortable position. Can this court say as matter of law that such an 
inference is overdrawn or too speculative to be considered as evidence in the cas¢? 
But it is contended that the testimony of Dr. Galligan rebuts these inferences and 
assumptions, because he examined the body for fractures and injuries and found 
none. Dr. Galligan admitted there was no autopsy, and without an autopsy it 
could not be determined whether or not there was a clot on the brain. He did not 
remove the hair of the head. He simply felt for fractures through the hair, and 
felt his neck, which he said was approaching complete rigor mortis, then examined 
the chest and extremities, and concluded his death was not the result of an acci- 
dent. Besides this, the admission as to what he said to Mr. Rich before the 
trial may have had some effect upon the minds of the jury, going to the question of 
his credibility. 

Adverting again to the question of intentional suicide or accidental death by 
means of an overdose of laudanum, counsel for appellant, in our opinion, lay too 
much stress on the fact that Carter had told his wife and daughter that he knew 
just how much laudanum to take, and for them not to worry. Reasoning from this 
pojnt of view counsel contend that Carter knew just how much laudanum to take, 
and therefore what he took must have been the exact quantity intended. In other 
words, he deliberately intended to take a fatal dose. 

The reasoning of counsel is not altogether justified by the experience of mankind. 
The thought has often been expressed that the best swimmers are most likely to 
drown because they become reckless and venture too far from shore. The evidence 
shows that on the few occasions when Carter was seen to take laudanum he poured it 
or dropped it from the neck of a bottle. He did not use a medical dropper which, ac- 
cording to the testimony of State Chemist Harms is the only safe way to use it. Harms 
testified, in effect, that it required an expert to administer laudanum by dropping it 
from a bottle. This being true, it follows that, if a person is not exceedingly 
careful he may easily take many drops more than was intended, by taking it 
as Carter had been seen to take it. No one can tell from the testimony how 
much laudanum Carter took. Dr. Pinkerton testified when he saw the bottle at 
the time it was discovered it was about one-fourth full. Chemist Harms says he 
used half of that in his analysis. It was a 2-ounce bottle. The remainder of the 
laudanum, or one-eighth of an ounce, was exhibited at the trial. Mrs. Odekirk, 
Carter’s daughter, testified that when Carter took the last dose she saw him take, about 
a week before his death, she looked at the bottle and thought it contained about 
three times as much as was produced at the trial. Assuming these estimates in every 
instance to be reasonably accurate, we arrive at the conclusion that at the time when 
she saw him take the last dose there was three-eighths of an ounce in the bottle. But 
the difficulty in arriving at a correct estimate of what there was in the bottle when 
he took the dose which appellant contends resulted in his death rests in the fact that, 
for aught any one knows, he may have taken many doses during the last week of his 
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life. Is there any presumption that the last dose Mrs. Odekirk saw him take was the 
last dose he took before taking the alleged fatal dose? Must it be assumed that every 
time he took laudanum he did it in the presence of some member of his family? The 
question itself suggests the answer. Randall testified that in the phone conversation 
he asked Carter how he was feeling and Carter said, “fine.” Randall further testified 
that the reason he asked Carter that was because when he last saw him, on the Mon- 
day previous, Carter was not feeling well. In these circumstances, assuming that a 
moderate safe dose of laudanum has a soothing tendency, it cannot be conclusively 
presumed that Carter did not take several doses out of the bottle during the last 
week of his life and prior to the date of his death. It may, therefore, be assumed 
from reasonable inferences, based on circumstances established by the evidence, that 
the exact quantity of laudanum that was in the bottle just prior to Carter’s taking 
the alleged fatal dose is a matter of pure guesswork and speculation. 

There is another circumstance from which an inference may be drawn against 
the theory of intentional suicide. The bottle of laudanum was found under the pillow 
of his bed. Would a person who had deliberately taken a dose of laudanum to end 
his life go to the trouble of placing the bottle under the pillow of his bed? And 
especially if one of his purposes was to defraud the insurance company which had 
insured his life by a policy excluding suicide as a ground of recovery? Would he not 
adopt some other method of disposing of the means which effected his death than by 
placing the best possible evidence of it under the pillow of his bed? The record is 
replete with evidence to the effect that after taking a lethal dose of laudanum many 
minutes may elapse before the patient becomes helpless or unconscious: So that in the 
instant case there is no consistency whatever between the theory of intentional suicide 
on the part of Carter and many features of his conduct at or near the time of his 
death. 

But counsel for appellant make the further point that after taking the laudanum 
he had ample time to call for help. This might be true assuming that he did not die 
from the fall. But suppose, even, that he died from laudanum poisoning, who can tell 
whether or not he tried to call for help? The fact that he did not do so is not con- 
clusive. Who knows that he did not make the effort? His bed, where he had been 
lying, was in one room, and the bottle of laudanum was under the pillow; the tele- 
phone by the side of a door leading into the hall was in the other room. The only 
way to call for help or obtain help was probably through the telephone or by opening 
the door. His body was found under the telephone and about as close to the door as 
possible. We do not care to speculate or theorize as to the meaning of these cir- 
cumstances except to reiterate the thought that the fact that he did not call for help 
is not conclusive in favor of appellant’s contention. 

The opinions of Drs. Beer and Estees were that he died from the fall. It was the 
cpinion of Dr. Pinkerton that his death was caused by laudanum poisoning. All of 
these facts, circumstances, and opinions were laid before the jury for them to make 
such deductions and draw such inferences as the evidence warranted. Not only this, 
but the defendant was permitted to introduce in its defense evidence, which, for 
reasons stated, we have not considered, tending to prove that Carter had a motive 
for taking his own life, and the instructions of the court permitted the jury to con- 
sider such evidence. Notwithstanding all, the jury by its verdict found that his death 
was caused by accidental means, and we are of opinion that the evidence sustains the 
verdict, especially when we apply the rule heretofore announced that: 

“In an action on an accident policy, where it is shown the death must have -been 
accidental or suicidal, the presumption against suicide as cause of assured’s death 
can be overcome by circumstantial evidence only if it is of such quality and weight 
as to negative every reasonable inference of death by accident.” 

We are of opinion this rule is elementary, especially when applied after verdict for 
the purpose of determining whether or not the evidence was sufficient. 

[8] But counsel for appellant make the contention that there is a difference 
between an accidental death and a death by “accidental means,” and that it was death 
by “accidental means” that Carter was insured against. The distinction appears to be 
somewhat refined, but counsel refer us to many cases which it is claimed support their 
contention. Barry v. Association (C. C.) 23 F. 712, 131 U. S. 100, 9 S. Ct. 755, 33 
L. Ed. 60; Joyce, Insurance, 2863; Accident Ins. Co. v. Carson (Ky.) 30 S. W. 879; 
Hess v. Association, 112 Mich. 196, 70 N. W. 460, 40 L. R. A. 444; Badenfield v. 
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Association, 154 Mass. 77, 27 N. E. 769, 13 L. R. A. 263; Association v. Wiswell, 56 
Kan. 765, 44 P. 996; Carnes v. Iowa Traveling Men’s Ass’n, 106 Iowa, 281, 76 N. W. 
683, 68 Am. St. Rep. 306; In re Scarr (Eng.) 2 B. R. C. 358; Clidero v. Scottish 
Acc. Ins. Co., 19 R. 355, 29 Sc. L. R. 303; Shanberg v. Fidelity, etc., Co., 19 L. R. A. 
(N. S.) 1206; Hastings v. Travelers’ Ins. Co. (C. C.) 190 F. 258; Southard v. Rail- 
way Pass. Assur. Co., 34 Conn. 574, Fed. Cas. No. 13182; Cobb v. Mutual Acc. Asso- 
ciation, 96 Ga. 818, 22 S. E. 976; Scmid v. Indiana Travelers’ Acc. Ass’n, 42 Ind. App. 
483, 85 N. E. 1032; Smouse v. Iowa State Traveling Men’s Ass’n, 118 Iowa, 436, 
92 N. W. 53; McGlinchey v. Fidelity, etc., Co., 80 Me. 251, 14 A. 13, 6 Am. St. Rep. 
190; Johns v. Northwestern Mut. Relief Assn’s 90 Wis. 332, 63 N. W. 276, 41 L. R. A. 
587; Rock v. Travelers’ Ins. Co., 172 Cal. 462, 156 P. 1029, L. R. A. 1916E, 1196; 
Feder v. Iowa State Traveling Men’s Ass’n, 107 Iowa, 538, 78 N. W. 252, 43 L. R. A. 
693, 70 Am. St. Rep. 212. 

The cases above cited all go to the point that if a person does exactly what he 
intended to do and death occurs without intending it, it is an accidental death, but 
not a death by accidental means. We regret our inability to review these cases 
within reasonable limits. We will, however, quote a few excerpts to illustrate the 
rule which counsel contends should be applied in the instance case. In Barry v. Asso- 
ciation, supra, the court says: 

“The term accidental is here used in its ordinary, popular sense, and in that sense 
it means ‘happening by chance, unexpectedly; taking place not according to the usual 
course of things,’ or not as expected. In other words, if a result is such as follows 
from ordinary means, voluntarily employed, in a not unusual or unexpected way, then, 
I suppose, it cannot be called a result effected by accidental means. But if in the act 
which precedes the injury, something unfofseen, unexpected, unusual occurs which 
produces the injury, then the injury has resulted from the accident, or through acci- 
dental means.” 

In 3 Joyce, supra, the author, quoting from the Clidero Case, supra, states the 
rule as follows: 

“A person may do a certain act, the result of which act may produce unforseen 
consequences, and may produce what is commonly called accidental death, but the 
means are exactly what the man intended to use and did use, and was prepared to use. 
The means were not accidental, but the result might be accidental.” 

We quote the following from Carnes v. Iowa Traveling Men’s Ass’n, supra: 

“Tt is said, however, that death will be presumed to have resulted from accident, 
and that the burden of proof is upon the defendant to show the contrary. But all 
examination of the cases does not sustain this contention. They go no further than 
to hold that, where the insured has introduced evidence tending to show an injury to 
be the result of an accident, the burden of proof is on the insurer to establish as a 
defense that the insured was within some exceptions of the policy.” 

The above quotations farly typify the doctrine upon which appellant relies. Most 
of the cases cited were cases in which the exact cause of death was known, and it 
was clear that no fortuitous incident occurred which caused the death. Death, of 
course, was not intended, but the act which caused the death was intended, and that is 
the distinction upon which the cases rest. 

The same contention was made and the same rule invoked in Richards v. Standard 
Acc. Ins. Co., 58 Utah, 622, 200 P. 1017, 17 A. L. R. 1183. Richards was insured 
against death by a policy similar to the ene in question here. He came to his death 
by a sun-stroke on an Arizona desert. His beneficiary brought an action to recover the 
principal sum, alleging death by accidental means. Defendant answered and among 
other things alleged: 

“* * * The said Richards, of his own volition, and with knowledge of the climate 
and heat, and knowing that he had to pass over a desert country without water or 
shade on the road, and under a burning summer sun, undertook to walk to the mining 
prospect, a distance of about 16 miles, in his usual and ordinary way, and that in all 
the premises Richards did what he intended to do and not otherwise, and that his 
death was the natural result of his own acts.” 

It will be observed that the defendant in that case in its answer attempted to bring 
the case within the very same rule that is now being contended for in the case at bar. 
On page 632 of the report (58 Utah [200 P. 1021]), the court, referring to appellant's 
contention, uses the following language : 

“Appellant’s counsel further argues that the policy does not insure against acci- 
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dental death, and that unless the injury or death was caused by accidental means the 
company is not liable. This argument is fortified by many authorities clearly dis- 
tinguishing between accidental death and death by accidental means. The policy 
upon which this suit is predicted does not insure against accidental death. Its lan- 
guage is that the insurance is against loss from bodily injuries effected through acci- 
dental means. Now, what is meant by ‘accidental means?’ Is sun-stroke, like light- 
ning, itself an accidental means of cause? ‘The question is answered in the negative 
by all courts that treat sun-stroke as a disease when the word ‘sun-stroke’ is used in 
or in connection with an accident insurance policy, but the trend of judicial opinion 
is not now in accord with the doctrine of such cases.’ 

It is clear that the same contention and same argument were made in that case 
as now appears in the brief of appellant in the instant case. The rule contended for 
was rejected in that case, and a careful reading of the opinion will disclose the fact 
that the reason for its rejection was because the court was of opinion that a more 
liberal construction should be given to the terms of the policy. 

The whole tenor of the opinion in the Richards Case is against the narrow inter- 
pretation which appellant then sought, and now seeks, to place upon the terms of the 
policy. The concurring opinion of Mr. Justice Frick in that case is also apropos in 
this connection. We quote the same at length, because the thought expressed is equally 
applicable here in view of the technical distinction urged by appellant. 

“I concur both in the reasoning and in the conclusions of Mr. Justice Weber. I 
have less hesitation in doing so for the reason that sun-stroke, as commonly understood 
by the layman, is not a disease. The defendant was as well aware of that fact as any 
one. If, therefore, it was intended that sun-stroke should be excluded as one of the 
hazards covered by the policy, the defendant should have said so in the policy itself. 
Not having done that, and having thus led the ordinary layman to assume that the 
term sun-stroke was to receive its popular rather than its technical meaning, and 
having had the advantage of selling its policies to those who so understood the term, 
it should not now be permitted to insist upon the technical and restricted meaning of 
the term, at least not in a case liké the one at bar. While if in a few words it had 
been stated in the policy that sun-stroke was to be considered as a disease and not as 
an accident no one could have been misled, yet it might well be that if the exception 
had been thus plainly stated in the policy many of those who bought the policy in 
the belief that it covered sun-stroke might have declined to enter into such a contract 
of insurance. The defendant having thus had the advantage of the popular under- 
standing in selling insurance, it should, in my judgment, also bear the consequences of 
that understanding.” 

So, in the instant case, it may be said: If an insured, at the time he applies for 
accident insurance, was made to understand that his right to recover would hinge 
upon such fine distinctions as the difference between “an accidental death” and a death ° 
by “accidental means” he would probably conclude that the purchase of such a policy 
would be a hazardous investment, and one which he ought not to make. 

In nearly all of the cases cited by appellant upon this point, death resulted unex- 
fectedly due to some overexertion causing strain upon the heart, rupture of a blood 
vessel, or something of that nature while in pursuit of such business as may occur in 
ordinary everyday life. No.man can tell beforehand when an emergency may arise 
calling for an extra exertion of his physical powers even in his usual and ordinary 
business. To say that if unexpected and unintentional death occurs under such cir- 
cumstances,. due to such overexertion under the circumstances then existing, such 
death is not within the terms of the policy, is to apply the rule of strictissimi juris in 
favor of the company, which is contrary to the overwhelming weight of judicial 
opinion. Such an interpretation of the terms of the policy is evidently not what 
the insured understood or contemplated when he purchased the policy. In any event, 
such interpretation is not in harmony with the views of this court as expressed in the 
Richards Case, but is in conflict with the rule therein announced, which rule is amply 
supported by the authorities cited in the opinion. See, also, the following cases cited 
by respondent, many of which are in point upon the question under view. Those not 
in point upon the immediate question are pertinent in reply to other contentions made 
by appellant. While it would make this opinion more illuminating and instructive to 
review and quote from many of the cases cited, we must refrain from doing so 
because it would further extend our opinion, which has already attained an unusual 
length. Husbands v. Indiana Travelers’ Ass’n (Ind. App.) 130 N. E. 874; Armstrong 
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v. Insurance Co., 41 Utah, 112, 124 P. 518; United States v. Barry, 131 U. S. 100, 
9 S. Ct. 755, 33 L. Ed. 60; Grosvenor v. Fidelity, etc., Co., 102 Neb. 629, 168 N. W. 
596; Townsend v. Commercial Travelers’ Ass’n, 231 N. Y. 148, 131 N. E. 871, 17 
A. L. R. 1001; Wilkinson v. Standard Acc. Ins. Co., 180 Cal. 252, 180 P. 607; Jenkin 
v. Pacific Mut. Life Ins. Co., 131 Cal. 121, 63 P. 180; Mah See v. North American 
Acc. Ins. Co., 131 Cal. 121, 213 P. 42; Buckley v. Mass. Bond & Ins. Co., 113 Wash. 
13, 192 P. 924; Starr v. AEtna Life Ins. Co., 41 Wash. 199, 83 P. 113, 4 L. R. A. 
(N. S.) 636; Standard Life & Acc. Co. v. Thornton, 100 F. 582, 40 C. C. A. 564, 49 
L. R. A. 116; tna Life Ins. Co. v. Taylor, 128 Ark, 155, 193 S. W. 540, Ann. Cas. 
1918B, 1122; Business Men’s Acc. Co. v. Cowden, 131 Ark. 419, 199 S. W. 108; 
Watkins v. Reliance Life Ins. Co., 152 Ark. 12, 238 S. W. 10; Reynolds v. Maryland 
Cas. Co., 274 Mo. 83, 201 S. W. 1128; Andrus v. Business Men’s Acc. Ass’n, 283 
Mo. 442, 223 S. W. 70, 13 A. L. R. 779; Wilkinson v. Aétna Life Ins. Co., 144 IIl. 
App. 38; Kahn v. Metropolitan Cas. Co. (Mo. Sup.) 240 S. W. 793; Miner v. New 
Amsterdam Cas. Co., 220 Ill. App. 74; Hodgson v. Preferred Acc. Ins. Co., 100 
Misc. Rep. 155, 165 N. Y. S. 293; Fehrer v. Millard Cas. Co., 179 Wis. 431, 190 N. W. 
910; Bohaker v. Travelers’ Ins. Co., 215 Mass. 32, 102 N. E. 342, 46 L. R. A. (N. S.) 
543; Caldwell v. lowa State Traveling Men’s Ass’n, 156 Iowa, 327, 136 N. W. 678. 

Appellant’s assignments of error as to the insufficiency of the evidence are not 
sustained. 

[9] Appellant also assigns as error the ruling of the court overruling defendant’s 
objections to the hypothetical question propounded to Dr. Beers and Dr. Estees. 
One objection is that plaintiff alleged in her complaint that Carter’s death was caused 
by taking an overdose of laudanum, and therefore it was error to ask the witnesses for 
their opinion as to the cause of his death. 

[10, 11] This, it appears to us, is a distorted conception of the effect of the 
allegation referred to. Plaintiff alleged in her complaint that the “exact cause of 
his death was unknown, except that it occurred in either one or the cther or both of 
the following causes and circumstances.” She then sets out the causes separately, 
one of which was that he “accidentally took an overdose of laudanum not intending 
thereby to commit suicide or inflict injuries upon himself.” To construe this as a 
positive admission that he took an overdose of laudanum—an admission by which 
plaintiff should be conclusively bound—would be to misinterpret the evident purpose 
and meaning of the allegation. The principal objection, however, is that the hypo- 
thetical question did not include all the matters upon which evidence had been given, 
and especially did not state that Carter had taken an overdose of laudanum. No 
witness testified directly that Carter had taken an overdose of laudanum. This, 
however, could be inferred from the circumstances, all of which were stated in the 
hypothetical question. The question covers three full pages of the printed abstract, 
and includes every material fact and circumstance concerning which any witness had 
testified prior to the time when the question was asked. In addition to this, appellant’s 
counsel had and exercised the widest possible latitude on cross-examination in respect 
to the cause of death as the same appeared from the facts and circumstances dis- 
closed by the evidence up to that time. In these circumstances, even if there had been 
error in permitting the question, which there was not, the error would be harmless. 
The exception here relied on is within the rule announced in Johanson v. Huntsman, 
60 Utah, 402, 209 P. 197, which is the last expression of this court upon the question. 
There was no error in the ruling of the court. 

Many other errors are assigned relating to instructions to the jury, refusals to 
instuct as requested, and rejection of evidence offered by defendant. Practically all of 
these assignments relate to or are connected with defendant’s defense of intentional 
suicide, and as heretofore suggested were wholly immaterial as a defense to the action. 
There was no error in excluding such matters, and to the extent that the trial court 
permitted them to be considered, the defendant had an advantage to which it was not 
entitled under our interpretation of the statute. 

Many of the questions presented for our decision have been exceedingly close, and 
for that reason we have endeavored to give them as careful consideration as circum- 
stances would permit. The printed abstract of appellant is a model of what an abstract 
ought to be, and has greatly lessened the burden which the court would otherwise 
have had to bear. The briefs, also, of the parties on both sides of the case have been 
all that the court had the right to expect. We appreciate the importance of the case, 
and, notwithstanding the many angles we have had to consider we have endeavored to 
dispose of every material question which in our opinion had any merit. 





Acc. | Carter v. Standard Accident Ins. Co. 1053 


For the reasons stated the judgment of the trial court is affirmed at appellant’s 
costs. 

Gideon, C. J., Frick, J., and Mathison, District Judge, concur. 

Straup, J., being disqualified, did not participate herein. 

Cuerry, J. I concur in the judgment. The issue framed by the pleadings and 
upon which the action was tried and submitted to the jury was whether insured died 
from accidental causes or intentionally committed suicide. It was assumed at the trial 
that intentional suicide was a complete defense, and the jury was so instructed. The 
verdict was for the plaintiff. From the evidence it was permissible for the jury to 
conclude that the death was accidental and not suicidal, and the verdict is therefore 
supported by the evidence. The verdict plainly eliminates suicide, as a fact, from 
the case. The meaning or effect of the suicide statute relating to life insurance 
(Comp. Laws Utah, 1917, § 1171) seems, therefore, not a necessary question for 
consideration, because in no event can it affect the decision of the case at bar. Besides 
thinking the statute an unnecessary subject for consideration, 1 am unable to agree 
with the interpretation of its meaning and effect, as contained in the prevailing opinion. 
Comp. Laws Utah 1917, § 1144, as amended by chapter 29, Laws of Utah 1921, 
provides : 

“All insurance business in the State of Utah, is hereby classified in the following 
eight kinds, namely: 

“1. Life insurance, including within its meaning insurance upon the lives of per- 
sons and every insurance appertaining thereto, and the granting, purchasing and dis- 
posing of annuities. 

“2. Fire insurance, including within its meaning * * * 

“3. Marine insurance, including within its meaning * * * 

“4, Fidelity and surety insurance, including within its meaning * * * 

“5. Liability insurance, including within its meaning * * * 

“6. Accident insurance, and either sickness or health insurance, including within 
its meaning insurance against injury, disablement or death resulting from traveling 
or general accidents, and against disablements resulting from sickness and every 
insurance appertaining thereto. 

“7. Automobile insurance, including within its meaning * * * 

“8. Miscellaneous insurance, including within its meaning * * *’ 

The statute in question provides: 

Section 1171. “* * * The suicide of a policyholder after the first policy year of 
any life insurance company doing business in this state shall not be a defense against 
the payment of a life insurance policy, whether said suicide was voluntary or in- 
voluntary and whether said policyholder was sane or insane.” 

The application of this statute to life insurance companies and life insurance 
policies, as those terms are commonly used and understood, is appropriate, and leads 
to results consistent with the manifest intention of the Legislature; but its applica- 
tion to accident insurance produces a situation so discordant and incongruous as to 
warrant the conclusion that the statute was never intended to apply to this form of 
insurance at all. 

The ordinary accident insurance policy is a special limited contract, insuring 
against injury or loss of life by accidental means only. To entitle the payee of the 
policy to recover upon it, according to first principles, he should affirmatively show 
a loss resulting from accidental means. And in case of dispute the insurer’s right to 
deny or disprove the alleged liability, upon plain principles, must necessarily follow. 
Intentional suicide by a sane person is not an accident. It ought not, therefore, be 
the basis for recovery upon a policy insuring against loss by accident. The practical 
application of section 1171 to accident insurance upsets this whole formula. lf 
the insurer cannot show suicide for the purpose of disproving accident, the practical 
result is that suicide is made a ground of liability. There is no consistent middle 
ground. The statute does not prescribe a rule of evidence. The true meaning of 
the statute is that suicide, if made evident, would not effect the right of the parties, 
and proof of suicide is excluded solely because it is immaterial. The proposition that 
proof of death by external and violent means, aided by the presumption against suicide, 
makes a prima facie case of accidental death, which in practice becomes conclusive 
because the statute precludes proof which would overthrow the presumption and thus 
defeat the case, is but a sophistical evasion. The applicaticn of the statute to acci- 
dent insurance leaves no escape from the anomalous conclusion that intentional suicide 
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of the insured while sane becomes in.fact a ground of recovery upon the policy. In 
other words, a loss from a cause clearly not accidental is permitted to be recovered 
upon a contract insuring against accidental losses only. This is a violent distortion 
of the contract not easily presumed to have been intended, and certainly not to be 
produced by doubtful or avoidable interpretation. 

Section 1144, supra, separately defines and distinguishes between life insurance and 
“accident insurance.” It cannot be denied that in the insurance business and in com- 
mon usage the terms “life insurance” and “accident insurance” have significations 
separate and distinct, one from the other. In common parlance the term, “life insur- 
ance,” does not include “accident insurance.” It is not to be supposed that the 
framers of the statute in question used the term “life insurance” in a sense different 
from that understood and employed by men generally. While section 1144, supra, was 
enacted after section 1171, it is important as a legislative declaration of the distinction 
between life insurance and accident insurance. These reasons impel me to conclude 
that the statute is limited in its application to life insurance, as that term is popularly 
understood and distinguished by statute, and that it does not apply to accident insur- 
ance. This interpretation does not violate any approved rule of statutory construc- 
tion. It preserves the main purpose and object of the statute, and avoids the absurd 
and incongruous consequences necessarily resulting from the application of the statute 
to accident insurance. 

The cases of Logan v. Fidelity & Casualty Co., 146 Mo. 114, 47 S. W. 948, and 
Whitfield v. ZZtna Life Ins. Co., 205 U. S. 489, 27 S. Ct. 578, 51 L. Ed. 895, are the 
main cases cited in support of the prevailing opinion. These cases deal with the 
construction and application of a Missourj statute very similar to the statute of this 
state concerning suicide as a defense to the payment or recovery of life insurance. 
These cases have been expressly distinguished and disapproved by later cases in 
Missouri, and an entirely different and opposing conclusion reached concerning the 
meaning and application of the statute. Brunswick v. Standard A. I. Co., 278 Mo. 
154, 213 S. W. 45, 7 A. L. R. 1213, distinguishes the Logan Case, and declines to fol- 
low the Whitfield Case, and declares that where the proof shows suicide by assured 
while sane the recovery is defeated for failure to establish death by accident. Scales 
v. National Life & Acc. Ins. Co. (Mo. Sup.) 212 S. W. 8, disposes of the Logan and 
Whitfield’ Cases as authority for the contrary, and holds the insurer not liable under 
a policy insuring against death by accident in case of death of insured by suicide 
while sane. Andrus v. Business Men's Ass’n, 283 Mo. 442, 223 S. W. 70, 13 A. L. R. 
779, is plainly to the effect that suicide of insured while sane may be proved to show 
death was not accidental and thereby defeat recovery. To the same general effect 
is Aufrichtig v. Colorado National Life Ins. Co, 298 Mo. 1, 249 S. W. 912. In 
Landau v. Pacific Mutual Life Ins. Co. (Mo. Sup.) 267 S. W. 370, a suit upon an 
accident indemnity policy, the verdict and judgment for plaintiff is reversed because 
the evidence strongly tended to show that insured’s death was suicidal. In this case 
the court says: 

“The defendant could have offered proof that the death was the result of suicide, 
or resulted from disease or natural causes, under a general denial. Under the general 
issue, the defendant can offer any evidence that tends to prove that plaintiff’s alleged 
cause of action never existed. The rule is elementary.” 

The authoritative interpretation of the Missouri statute is thus directly in con- 
flict with the views expressed in the prevailing opinion respecting the Utah statute. 
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INTERNATIONAL INDEMNITY CO. v. PETERSON et At. 
(District Court, D. Minnesota. Third Division. April 30, 1925.) 
6 Federal Reporter (2d) 230. 
JUDGMENT—PERJURY OF PLAINTIFF HELD NOT GROUND FOR EN- 

JOINING COLLECTION. 

The fact that plaintiff, in an action in a state court for personal injury, and 
others of his witnesses, conspired to commit, and did commit, perjury as to the extent 
of his injury, held not to afford basis for a suit in equity in a federal court to enjoin 
collection of the judgment recovered, where there undoubtedly was an injury, and its 
extent was one of the issues, and where they did nothing to suppress evidence available 


to defendant on that issue, but which defendant did not discover until after judg- 
ment and affirmance. 


(For other cases, see Judgment, Dec. Dig. § 444.) 


In Equity. Suit by the International Indemnity Company against Jens A. Peter- 
son and others. On motion for preliminary injunction, and motion by defendants to 
dismiss bill. Motion for injunction denied, and motion to dismiss granted. 

Willard Converse, of South St. Paul, Minn., for complainant. 

Humphrey Barton, of St. Paul, Minn., for defendants. 


Joun B. Sansorn, District Judge. The complainant, an insurance company of 
California, was an insurer under an automobile liability policy of the defendants 
Edward Mauer and Clarence Mauer, of St. Paul, Minn., doing business as Mothers’ 
Friend Wet Wash Laundry. A truck belonging to them and driven by A. W. Hoyle, 
their employee, on the 24th day of October, 1923, collided with the defendant Edward 
Peterson, a 12-year-old boy, and injured him. Suit was brought on his behalf by his 
father, the defendant Jens A. Peterson, against the Mauers and Hoyle in the state 
district court of Ramsey county, and the complainant, under its contract of insurance, 
assumed the defense of the action. 

The complaint alleged as the cause of the accident the negligence of the driver 
of the truck, and injuries, among others, to the boy’s ears, resulting in loss of hearing. 
The answer denied the negligence and denied injury, but admitted that the boy and 
the truck came into contact with each other. The case was tried before a jury on 
April 10, 1924. 

It is was the testimony of Edward Peterson and his witnesses, most of whom 
were near relatives, that prior to the accident his left ear was normal, but after the 
accident the hearing was greatly impaired. His physicians testified that, assuming that 
to be the fact, the condition was in their judgment caused by the accident. The family 
physician, however, stated that he had seen the ear prior to the accident and that it 
was normal. 

The jury found a verdict against the defendants Mauer and the driver of the 
truck for $7,500. A motion for judgment notwithstanding the verdict or a new trial 
was made. One of the grounds for a new trial was: “Material evidence, newly dis- 
on which with reasonable diligence could not have been found and produced at 
the trial.” 

This newly discovered evidence was a record of the public medical dispensary at 
the University of Minnesota, indicating that on March 3, 1923, the drums of the boy’s 
right and left ear were broken, and that the same abnormal conditions complained of 
with respect to the left ear at the trial existed at that time. The state court denied 
the motion for a new trial, on condition that the verdict be reduced to $4,000. An 
appeal was taken to the state Supreme Court, and the trial court was affirmed. 

The complainant brings this action to perpetually enjoin the collection of the 
judgment, and has procured a restraining order, and the matter now comes up on an 
order to show cause why a writ of preliminary injunction should not issue, and also 
upon motions of the defendants Peterson and Jensen to dismiss, on the ground that 
the facts stated do not entitle the complainant to the relief asked for. The complain- 
ant alleges that the defendants Peterscn and Jensen, all of whom tesified upon the 
trial, conspired together to defraud the complainant by testifying falsely as to the 
condition of the boy’s left ear, and by suppressing the fact that this ear, as well as his 
right ear, had been injured in an accident in Denmark when he was five years of age. 
It further alleges that these defendants did suppress the facts as to his left ear, and 
caused the examining physicians, both before and upon the trial, to be misled, and 
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caused the court and jury to be misled, which resulted in an unjust and improper 
verdict; that the complainant did not know of the existence of the conspiracy until 
after it had exhausted its remedies in the state court. 

The complainant has attempted to bring itself within the rule laid down in the 
case of Chicago, Rock Island & Pacific Ry. v. Callicotte (C. C. A.) 267 F., 799, 16 
A. L. R., 386. Callicotte had recovered a judgment in a personal injury action in 
a state court in Missouri. On appeal the Supreme Court of that state affirmed 
the judgment. 204 S. W. 528; 274 Mo. 689, 204 S. W. 529. On the trial in the 
state court it appeared from the plaintiff's testimony that, since a day or two 
after the accident and for a period of six months, he had been completely para- 
lyzed in his lower limbs; that he had no control over them or sensation in them. 
The fact was that he was not paralyzed, but had the use of his legs. With the aid 
and understanding of members of his family and his wife’s family, he kept his true 
condition concealed from the general public. He made use of such methods as keep- 
ing the blinds of the house drawn and the doors locked when he was up and about, 
or by making use of a wheel chair. He was discovered disguised in women’s clothes 
going to a coal shed in his back yard. 

The discovery of the fraud was not made until long after the appeal had been 
taken from the trial court. The Circuit Court of Appeals said: “We have here, 
therefore, a conspiracy by Callicotte and others (1) to prevent his true condition 
and the history of his case being known; (2) to swear falsely as to his condition 
and the history of his case; (3) to produce a false condition and fabricate a false his- 
tory of the case as a basis for testimony by witnesses other than himself. This con- 
spiracy was directed against the defendant, the defendant’s witnesses, and certain of 
the plaintiff’s own witnesses, and against the court, and jury. Its purpose was not 
merely to present a false case for plaintiff, but also to prevent the defendant company 
from putting in its own case in defense.” Judge Booth, who writes the decision, ex- 
haustively analyzes the cases in the federal and state courts bearing upon the ques- 
tion of enjoining the payment of a judgment which has been obtained by fraud and 
deception, and holds that the facts were sufficient to require the court to enjoin the 
payment of the judgment. 

The situation in this case, assuming the truth of the allegations of the bill and 
the affidavits in support thereof, is a case of perjury, or a conspiracy to commit 
perjury. The boy testified falsely as to the condition of his left ear before the acci- 
dent, as did his witnesses. The undisputed evidence, however, does indicate that he 
was injured, and, furthermore, that he got a bump on the head and was bleeding from 
his left ear when he was picked up. One of the issues of the case under the plead- 
ings was the extent of the injury to that ear. All of the evidence which the com- 
plainant now brings forward to prove the falsity of the claims of the boy was avail- 
able at the time of trial. 

The insurance company had no right and no reason to depend upon the boy, or his 
relatives, for evidence to assist them in proving their case, other than what might be 
disclosed by a medical examination. While they gave the company no assistance in 
proving its case, they did nothing to suppress any evidence which was available. In 
the Callicotte Case the plaintiff by his conduct prevented the defendant from ascer- 
taining the facts. He suppressed all of the available evidence there was as to his 
true condition. He simulated a condition which had no existence in fact. 

The fact that evidence is introduced as to the nature and extent of the injuries 
which the defendant and his insurer, who assumes the defense of the action for him, 
are unable to rebut, and which they discover too late to avail them anything in the 
state court, gives them no basis for a suit in equity here. If it did, these courts would 
be constantly retrying without juries cases which had been decided by juries in the 
state courts against the insured of foreign liability insurance companies. 

It is of interest to note the construction which has been placed upon section 9405, 
G. S. 1923, of the State of Minnesota, which provides that any judgment obtained in 
a court of record by means of fraud or perjury may be set aside in an action brought 
for that purpose in the same judicial district within three years after discovery thereof. 
The uniform construction of that statute has been that: “When a party is apprised 
of his adversary’s claim by the pleadings, is in position to investigate and meet it, is 
not misled, and is not dependent upon him for proof, an action under the statute will 
not lie.” Saari Bros. v. Puustinen (Minn.) 201 N. W. 434. 

In the case of Marcus v. National Council, 134 Minn. 338, 159 N .W. 835, involv- 
ing the same statute, the court said: “This action is brought under G. S. 1913, § 7910 
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[now section 9405, G. S. 1923], which gives a right of action to set aside a judgment 
procured by fraud of the prevailing party. As early as 1889 it was held that when 
an issue is squarely made in a case, so that each party knows what the other will 
attempt to prove, and neither has a right or is under any necessity to depend on the 
other proving the fact to be as he himself claims it, the mere allegation by the defeated 
party that there was, as to such issue, false or perjured testimony by the successful 
party or his witnesses, will not bring his case within the meaning of the statute. 
Hass v. Billings, 42 Minn. 63, 43 N. W. 797.” It is obvious that under the state 
statute, as construed by the Supreme Court of Minnesota, the aggrieved parties here 
have no remedy, although they could still invoke its aid. 

There is nothing in the Callicotte Case or the authorities therein cited which in- 
dicates to my mind that a suit in equity to enjoin the collection of a judgment based 
on fraud or perjury may be maintained, which could not be maintained under the 
state statute in question. In fact, the rule relating to such cases seems to be sub- 
stantially the same. 

The bill of complaint in this action and the affidavits to support it together do 
not state facts which would entitle the complainant to the relief prayed for. 


ROYAL INS. CO. Liurrep, v. JACK. (No. 18568.) 
(Supreme Court of Ohio. June 2, 1925. Rehearing Denied Sept. 29, 1925.) 
148 Northeastern Reporter 923. 
(Syllabus by the Court.) 
1. INSURANCE—“THEFT,” AS USED IN POLICY, CONSTRUED. 

A policy of insurance was issued, indemnifying the owner of an automobile 
against loss by “theft, robbery, and pilferage.” In construing the term “theft,” it 
should be given the usual meaning and understanding employed by persons in the 
ordinary walks of life. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


2. INSURANCE—FRAUDULENT TRANSACTION PERPETRATED BY 
VENDEE OF AUTOMOBILE HELD NOT “THEFT,” WITHIN IN- 
DEMNITY POLICY. 

Where an owner of an automobile executes a contract of sale for the car, helps 
the vendee change the license numbers, and, in pursuance of his contract of sale, 
transfers possession and title to vendee, who pays therefor with a forged check, such 
fraudulent transaction so perpetrated by the vendee does not constitute a “theft,” 
within the terms of the policy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


Marshall, C. J., and Day and Allen, JJ., dissenting. 

Error to Court of Appeals, Cuyahoga County. 

Action by William S. Jack against the Royal Insurance Company, limited. Judg- 
ment for defendant was reversed by the Court of Appeals, and defendant brings 
error. Reversed.—[By Editorial Staff.] 

William S. Jack, the defendant in error, brought suit against the Royal Insurance 
Company, seeking to recover the sum of $4,000 on a policy of insurance insuring an 
automobile, by which policy the insurance company agreed to pay plaintiff such sum 
in the event of the loss of said automobile by theft, robbery, or pilferage. The peti- 
tion alleges that on or about the 11th day of June, 1918, plaintiff lost the automobile 
by theft and pilferage thereof committed by one J. W. Lewis. 

The insurance company filed an answer containing several defenses. However, the 
only allegations in the answer necessary to be considered are those containing a gen- 
eral denial, and especially denying that the automobile was lost to the plaintiff by theft, 
robbery, or pilferage, but alleging that on the 11th day of June, 1918, Jack sold and 
oe said automobile to Lewis, and that possession and title thereto passed under 
the sale. 

The cause came on for trial before the court and jury, and at the close of plain- 
tiff’s evidence the insurance company moved for a directed verdict. This motion 
was sustained by the trial court, who rendered judgment in favor of the defendant. 
The Court of Appeals reversed the judgment of the trial court solely for error in 
directing a verdict, whereupon error proceedings were instituted in this court. 

The salient facts upon which the trial court directed the verdict are not in dispute, 
and were given in evidence by the defendant in error, who took the stand as a witness 
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in his own behalf. The facts testified to by him are as follows: He testified that 
he owned a Packard touring car about three months before he obtained the policy of 
insurance. This policy was issued to him on May 28, 1918, for a period of one year, 
in the sum of $4,000, and contained a coverage against loss by “theft, robbery, or 
pilferage.” On about the 9th or 10th of June, 1918, desiring to dispose of his car, 
he consulted the Cleveland Cadillac Company, who referred him to one J. W. Lewis, 
who was looking for a Packard car. Lewis had an office in the Rose building in 
Cleveland, Ohio. Jack, after a conference with Lewis and a demonstration of the 
car by an employee of the Packard Company at Cleveland, agreed with Lewis upon a 
sale price of $4,100. This was about the llth of June. On that day they proceeded 
to the office of the Guarantee Title & Trust Company, where a representative of that 
company drew up a contract of sale, which was signed by both parties, whereby Jack 
agreed to sell Lewis the automobile for $4,100, which was to be paid in ten days. In 
the meantime a check for $100 upon the purchase price, and 50 shares of Cumberland 
Pipe Line Company stock, together with the contract, were deposited with the repre- 
sentative of the trust company. About the 2lst day of June, when the sale was to be 
consummated, Jack and Lewis again met at the Guarantee Title & Trust Company 
office, where Lewis produced a check for $4,100, purporting to be certified by the East 
River Trust Company of New York City. This check was turned over to Jack, while 
the $100 check and the 50 shares of pipe line stock deposited with the Guarantee Title 
& Trust Company were delivered to Lewis. Mr. Jack asked the officer of the Guar- 
antee Title & Trust Company whether the check was “perfectly all right.” He 
answered, “A certified check ought to be as good as gold.” When this transaction 
was consummated; Lewis wanted to take the car, but Jack insisted that the license num- 
bers were his, and that Lewis should obtain new license numbers. They both pro- 
ceeded to the courthouse, where Lewis made application for new license plates, paying 
$5 therefor, all of which occurred in the presence of Jack, They then approached 
the automobile standing without, where Jack helped Lewis to take off the old license 
plates and replace the new. Lewis then drove the car away. Jack testified that he 
followed the advice of the trust company, and “turned over” the car to Lewis in 
pursuance of their agreement of sale, and “I expected him to have the car and I 
to get my money.” Later, it appeared, the certified check for $4,100 was returned 
marked “fraudulent.” The signatures of certification upon the back of the certified 
check appeared to be illegible. The foregoing constituted the facts testified to by the 
defendant in error, upon which the trial court directed a verdict. 

The sole question to be determined is whether these facts constitute theft within 
the meaning of the policy which insured the automobile against loss thereby. 

Mooney, Bibbee & Edmonds, of Columbus, and M. P. Guenther, of Cleveland, for 
plaintiff in error. 

John A. Cline and Dorr E. Warner, both of Cleveland, for defendant in error. 

Jones, J. [2] While the conceded facts disclose that Lewis secured possession and 
title to the automobile by swindle, they no less disclose that the owner, Jack, volun- 
tarily parted with both possession and title upon the faith of the fraudulent repre- 
sentations made by Lewis. Under the circumstances disclosed, theré is no doubt but 
that Lewts would be guilty of obtaining property under false pretenses under section 
13104 of our Criminal Code. However, Lewis would not be guilty of larceny of 
the automobile under section 12447 or section 12448, General Code. 

The defendant in error relies for recovery upon the principles announced in the 
Kansas cases. Hill v. North River Ins. Co., 111 Kan. 225, 207 P. 205, 24 A. L. R. 
736, and Overland-Reno Co. v. International Indemnity Co., 111 Kan. 668, 208 P. 548. 
It must be conceded that if these cases were followed the plaintiff below would be 
entitled to recover upon the facts presented. The Kansas cases decided that, under 
a clause in the insurance policies contracting against “theft, robbery, or pilferage,” 
the act of a swindler by which the owner of the property is swindled out of it through 
false pretenses with preconceived intent is a species of theft for which the insurance 
company becomes liable. Both Kansas cases state that: 

“The prevailing rule is that any scheme whether involving false pretenses or 
other fraudulent trick or device whereby an owner of property is swindled out. of it 
with the preconceived intent of the swindler not to pay for it, is classed as larceny 
and is punished accordingly.” 

Such a scheme, if it involves transfer of both possession and title to property 
pursuant to a sale, is not classed as larceny in this state. 
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In Kellogg v. State, 26 Ohio St. 15, McIlvaine, C. J., delivering the opinion said 
at page 19: 

“Where the owner intends to transfer, not the possession merely, but also the 
title to the property, although induced thereto by the fraud and fraudulent pretenses 
of the taker, the taking and carrying away do not constitute a larceny. In such case 
the title vests in the fraudulent taker, and he cannot be convicted of the crime of 
larceny, for the simple reason that, at the time of the transaction, he did not take 
and carry away the goods of another person, but the goods of himself.” 

In the case of Illinois Automobile Ins. Exch. v. Southern Motor Sales Co., 207 
Ala. 265, 92 So. 429, 24 A. L. R. 734, the policy contained a clause insuring an auto- 
mobile against “theft, robbery, or pilferage.” There was a sale of the automobile 
for an agreed price to a purchaser who falsely represented that two notes given by 
him were secured. It was there insisted that this constituted a theft under the policy. 
The Alabama court, citmg the Ohio case of Kellogg v. State, supra, held that there 
could be no recovery, Judge McClellan announcing the same rule that Chief Justice 
Mcllvaine announced in the Kellogg Case, that: 

“The doctrine is well established that, where the owner intends to transfer, not 
the possession merely, but also the title to the property, although induced thereto by 
the fraud or fraudulent pretenses of the taker, the taking and carrying away do not 
constitute theft or larceny.’ 

Like our own state, Iowa has a criminal code making larceny and obtaining prop- 
erty by false pretenses separate criminal offenses. Recognizing the distinction between 
the two, and holding that theft is the equivalent of larceny, a term used in their 
criminal statute, the Supreme Court of Iowa denied recovery against an insurance 
company which had insured against loss by “theft.” Cedar Rapids Nat. Bank v. 
American Surety Co., 197 Iowa, 878, 195 N. W. 253 (1923). Sustaining the principle 
announced in the Ohio case, supra, Evans, J., said: 

“If the wrongdoer by false pretenses or trick induce the injured party to sur- 
render to him the possession of the property without any intent of the injured party 
to pass the title of such property to the wrongdoer, and if the wrongdoer so obtain 
possession of the property with intent to appropriate the same to his own use, then the 
crime thus committeed is a larceny by trick. In such a case the fraudulent induce- 
ment is deemed the equivalent of a trespass and of a felonious taking, which is an 
essential element of the crime of larceny. On the other hand, if the wrongdoer 
fraudulently induce the injured party to surrender to him not simply the temporary 
possession of the property, but the absolute title and possession of the property, 
then his offense is that of obtaining property by false pretense, and not that of larceny.” 

[1] If there was no intention on the part of the owner to part with the possession 
and title of the car, if no sale was contemplated, but possession was secured from 
the owner by a trick, or with the intention of stealing it, the wrongdoer might be 
guilty of larceny. If, under the clause of the insurance contract, theft and larceny 
are synonymous, it must be conceded that, since there was no larceny, there was no 
theft. It is urged that a liberal construction should be given to an insurance contract 
under the ordinary rules of construction relating to insurance contracts, and that 
the term “theft” has a much broader meaning than that of larceny; that the obtaining 
of property, not by way of stealing, but by means of false protenses and: swindling, 
should constitute theft under the contractual terms of the policy. In giving a con- 
struction to that term in the policy, we should seek for the usual meaning of the 
term as it is employed in its common usage.. The ordinary person does not have in 
contemplation that the securing of property by false pretense connotes theft. In 
legal contemplation, and especially in view of the decision of this court in Kelloog 
v. State, supra, we are reminded that the swindling of another by means of which title 
and possession to property are obtained from the owner is neither theft nor larceny. 
Nor can it be said that the Legislature contemplated that there was any difference 
between the two terms. In the codification of our criminal laws pertaining to offenses 
against property, we find that the larceny sections, 12447 and 12448, Gen. Code, imme- 
diately follow, under the subtitle “Theft.” 

The application of the rule of construction sought by the defendant in error would 
require an insurance company to become liable for all losses where, in a business trans- 
action, the seller of an article might part with the possession and title of his property 
upon the faith of fraudulent representations made to him by the buyer. In any case 
where fraudulent representations were made whereby possession and title to the prop- 





1060 The Insurance Law Journal, Vol. 65 [Dec., 1925 


erty were procured from the owner by means of false pretenses or fraudulent repre- 
sentations, an insurance company might become liable should the owner fail to take 
sufficient precaution in the sale of his property. In the common and employed usage 
of the term “theft” we think that neither the insured nor the insurer contemplated that 
it should cover transactions of the character testified to by the defendant in error. 
Such a construction applied to similar transactions might lead to a plight where the 
seller might make inefficient effort to discover if the representations made were true 
or false. 

Under the terms of a policy written to indemnify the owner of an automobile 
against loss by “theft, robbery, or pilferage,” the Supreme Court of Georgia, in 
Gunn v. Globe & Rutgers Fire Ins. Co., 24 Ga. App. 615, 101 S. E. 691, held that the 
usual and ordinary meaning should be given to those words, and that the reasonable 
intention of the contract should not be extended to cover a fradulent conversion by a 
bailee. The court said: - 

“The true and manifest intent and spirit of the contract should not be so tech- 
nically construed as to require that it partake of the nature of a blanket fidelity bond 
guaranteeing the integrity of all such persons as may be intrusted by the owner with 
the possession and control of the article covered by the policy of insurance.” 


The most recent case upon the subject is that of Van Vechten v. American Eagle 
Fire Ins. Co., 239 N. Y. 303, 146 N. E. 432, decided in January, 1925. The provision 
contained in that policy insured the automobile against “theft, robbery, or pilferage.” 
The penal laws of New York made any one who took or removed an automobile from 
a garage without consent of the owner guilty of larceny. . The propretor of a 
garage took the car without the consent of the owner, and under the statute was 
guilty of the offense of larceny. The New York Court of Appeals, construing the 
insurance contract, held that, though larceny may have been committed, it was not 
theft within the meaning of the contract; that “theft under this contract is theft 
as common thought and common speech would now image and describe it,” that the 
insured and insurer “spoke in terms so common, so responsive to realities, as to have 
a meaning everywhere. By this they must abide.” The New York Court of Appeals 
also stated that another consideration emphasized the need for uniformity of meaning, 
and in the course of the opinion, said: 


“The policy does not limit its protection to casualties suffered while the car is in 
New York. Theft, robbery and pilferage in any other state are equally within its 
terms. This without more is sufficient to forbid a reading that would cause the risks 
to vary with the accidents of local laws. Neither insured nor insurer can have be- 
lieved that the same act would be theft within the purview of the contract if com- 
mitted in New York, and a mere trespass or conversion if committed in Massachusetts 
or New Jersey.” 

The risk or peril insured against in the policy in this suit was “theft, robbery, 
or pilferage,” excepting the “wrongful conversion or secretion by a mortgagor or 
vendee in possession under mortgage, conditional sale, or lease agreement.” The 
argument is advanced that the insurance company, having inserted the specific exclu- 
sion relating to mortgagors and conditional vendees in possession, thereby indicated 
that other transactions with vendees involving trickery or fraud should be construed 
broadly as coming generically within the term “theft.” This insistence fails to give 


effect to the purpose of the exception, which limits rather than extends the scope of the 
term. 


Standard policies are in force in various states, where penal laws or judicial 
decisions might declare that where possession of the article was held by a pledgor or 
vendee under conditional sale, by fraud or otherwise, its conversion later would con- 
stitute theft or larceny. This must have been the purpose of the exception relating to 
theft, not to expand its definition so as to cover a vendee who had obtained both 
possession and title with the consent of the vendor, even though fraud intervened in 
so doing. One can readily understand that if indicia of fraud are so involved in the 
sale of property as to constitute theft, not only would the risk of insurance be greatly 
enhanced, but such transaction would have a tendency to place a premium on shift- 
less bargains made by careless vendors. We are constrained to give that construction 
to the the word “theft” that is understood by persons in the ordinary walks of life, 
and not the definition given it by the Kansas court—one unknown to the laity. 

The common pleas court committed no error in directing a verdict for the de- 
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fendant. The judgment of the Court of Appeals is reversed, and that of the common 
pleas affirmed. 


Judgment reversed. 
Matthias, Kinkade, and Robinson, JJ., concur. 
Marshall, C. J., and Day and Allen, JJ., dissent. 


BOLING v. ASHBRIDGE et al. (No. 14,833.) 
(Supreme Court of Oklahoma. June 30, 1925.) 
238 Pacific Reporter 421 
(Syllabus by the Court.) 

1. INSURANCE—ASSURED MAY NOT RECOVER FROM CASUALTY 
ASSURER FEES PAID PRIVATE COUNSEL EMPLOYED TO ASSIST 
ASSURER’S COUNSEL. 

Where a policy of casualty insurance contains a clauise providing that the assurer 
will. defend all suits brought against the assured to enforce a claim for damages 
and the assurer does provide counsel to so defend, the assured may not recover 
from the assurer, the sum of the fees paid to private counsel, employed by the 
assured to assist assurer’s counsel in the defense of the action. 

(For other cases, see Insurance, Dec. Dig. § 675.) 


2. INSURANCE—IF CASUALTY ASSURER PROTESTS AGAINST AP- 
PEAL, IT IS NOT LIABLE FOR ATTORNEY FEES AND COSTS. IN- 
CIDENT TO SUCH APPEAL. 

Where judgment is obtained against the assured, and the assurer protests against 
an appeal to the Supreme Court, and insists on the assured satisfying the judgment 
or accepting and paying the sum agreed upon as a compromise, the assurer is not 
liable for attorney’s fees and costs incident to such appeal. 

(For other cases, see Insurance, Dec. Dig. § 675.) 


3. XINDEMNITY—DIFFERENCE BETWEEN CONTRACT TO PAY LEGAL 

LIABILITIES AND CONTRACTS OF INDEMNITY STATED. 

Contracts to pay legal liabilities differ from contracts of indemnity, in this, that 
upon the latter action cannot be maintained and recovery had until the liability 
is discharged, while upon the former the right of action is complete when the 
liability attaches. 

(For other cases, see Indemnity, Dec. Dig. § 11.) 

Commissioners’ Opinion, Division No. 3. 

Appeal from District Court, Tulsa County; Redmond S. Cole, Judge. 

Action by Julia E. Ashbridge against Dottie R. Boling and others, in which 
the New Amsterdam Casualty Company was garnishee. From adverse judgment 
in the garnishment proceeding, the named defendant appeals. Affirmed. 

Plaintiff prayed judgment against defendants in the sum of $20,000. Judgment 
for plaintiff, and Dottie R. Boling appealed, and judgment was affirmed by this 
court. Garnishment proceedings were instituted against the New Amsterdam Casualty 
Company, and it answered that it owed Dottie R. Boling nothing. Julia E. Ash- 
bridge and Dottie R. Boling elected to take issue with the answer of the garnishee, 
and upon hearing had the court rendered judgment that the New Amsterdam 
Casualty Company was indebted to Dottie R. Boling in the sum of $5,000, and 
ordered the New Amsterdam Casualty Company to pay this sum into court to be 
applied on the judgment of Julia E. Ashbridge against Dottie R. Boling. From 
this judgment of the court, Dottie R. Boling appeals. 

H. B. Martin, of Tulsa, for Dottie R. Boling. 

R. A. Reynolds, of Tulsa, for plaintiff in error. 

Albert L. McRill, of Oklahoma City, for defendant in error New Amsterdam 
Camas ar oar 

C. One of the motor cars belonging to Dottie R. Boling struck and 
killed Ww. x ok Ashbridge, and his widow, Julia E. Ashbridge, brought suit and ob- 
tained judgment against Dottie R. Boling in the sum of $20,000, which judgment was 
by the Supreme Court affirmed. 

Approximately $5,000 was realized from the sureties on the supersedeas bond. 
It appears Dottie R. Boling was carrying indemnity insurance on her automobiles, 
limited to $5,000 liability for the death of one person, caused by any one of her 
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automobiles. After exhausting the assets of the sureties on the supersedeas bond, 
Julia E. Ashbridge caused a writ of garnishment to be issued to the New Amsterdam 
Casualty Company, and the company answered that they were not indebted to Dottie 
R. Boling, and had no property, moneys, effects, or credits in their hands belonging 
to Dottie R. Boling. 

Both Julia E. Ashbridge and Dottie R. Boling elected to take issue on the com- 
pany’s answer, and, after hearing, had the court found that the New Amsterdam 
Casualty Company was indebted to Dottie R. Boling under a certain policy of in- 
surance in the sum of $5,000, and directed said company to pay said sum by check 
to the court clerk, and directed the court clerk to indorse the check to Julia E. 
Ashbridge, and credit the amount on the judgment in the case of Ashbridge v. 
Boling. 

From this judgment of the court, in finding the New Amsterdam Casualty Com- 
pany was only indebted to her in the sum of $5,000, Dottie R. Boling appeals. 

The policy of insurance will not be set out in full, The New Amsterdam 
Casualty Company will be designated as the company, and Dottie R. Boling as the 
assured. 

The company agreed to indemnify the assured from any liability for damages 
on account of bodily injuries, including death accidently suffered by any person or 
persons not employed by the assured, by reason of the use and maintenance of the 
assured’s automobiles. Conditions B and C of the policy provided for notice of 
accident or the filing of an action, and we assume these conditions were complied 
with, as there is no question raised thereon. With regard to suits filed, condition C 
contained the clause that— 

“The company will defend such suit whether groundless or not, in the name 
and on behalf of the assured. The expenses incurred by the company in de- 
fending such suit, including costs, if any, taxed against the assured will be borne 
by the company whether the verdict is for or against the assured, irrespective of 
the limit of liability expressed in the policy. The company shall have the right 
to settle any claim or suit at any time.” 

Condition D of the policy provided: 

“The assured shall not voluntarily assume any liability, nor shall the assured, 
without the written consent of the company previously given, incur any expense or 
settle any claim, except at his own costs, nor interfere in any negotiations for 


settlement or in any legal proceeding conducted by the company, on account of any 
claim,”’ etc. 


Condition E provides: 


“No action shall lie against the company to recover any loss under or by reason 
of this policy, unless it shall be brought in the name of the assured for loss actually 
sustained and paid in money by the assured in satisfaction of a judgment after 
actual trial of the issue, nor unless such action is brought within two years after 
such judgment against the assured has been so paid and satisfied.” 

Condition N provided that the lability of the company for loss from accident 
resulting in bodily injuries to, or in the death of, one person only, is limited to $5,000. 

There was only one question to be determined in this garnishment proceeding, 
to wit, In what amount, if any, was the company indebted to the assured? 

There was considerable irrelevant, incompetent, and immaterial evidence intro- 
duced on both sides. It appears that after judgment rendered in favor of Julia 
E. Ashbridge for $20,000 an offer of compromise for $10,000 was made, and this 
was subsequently reduced to $6,000, and the assured wanted the company to pay 
$5,000 and she would pay the remaining $1,000; according to witnesses the com- 
pany offered to pay $1,500 and again $3,500 of the $6,000. 

The company was reperesented by counsel in the trial of Ashbridge v. Boling, 
and advised against an appeal, claiming there was no hope for a reversal of the 
trial court’s judgment; nevertheless Dottie R. Boling appealed, and testified she had 
already paid out $1,000 in attorney’s fees and owed $500 more, but had not paid 
the judgment. ; 

Assured assigns as error, “error of the court in assessing the amount of the 
recovery,” and quotes at length from St. Louis Dressed Beef & Provision Co. 
v. Maryland Casualty Co., 201 U. S. 173, 26 S. Ct. 400, 50 L. Ed. 712; Hinckley 
v. Pittsburgh Bessemer Steel Co., 121 U. S. 264, 7 S. Ct. 875, 30 L. Ed. 967; Brassil 
v. Maryland Casualty Co., 210 N. Y. 235, 104 N. E. 622, L. R. A. 1915A, 629; 
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Loughlin v. Brassil, 187 N. Y. 128, 79 N. E. 854. These cases are in no manner 
in point. 

4 St. Louis D. B. & P. Co. v. Maryland C. Co., supra, the beef company 
was sued for damages occasioned by one of its teams. The casualty company denied 
liability for the reason the driver of the teams was not an employee of the beef 
company and refused to defend the suit; the beef company compromised, and sued 
to recover the money actually paid out, plus attorney’s fees. 

Hinckley v. Pittsburg B. S. Co., supra, was an action for breach of contract 
to purchase 6,000 gross tons of steel rails, according to contract, and the point 
decided was, What was the proper rule of damages? and the court said: 

“And in case of a contract like this, that the loss is, among other things, the 
difference between the cost of doing the work and the price paid for it.” 

In Brassil v. Maryland Casualty Co., supra, there was an opportunity to com- 
promise the case before trial. The assurer refused to compromise or defend the 
case, judgment was for plaintiff in the damage action, and the assured appealed. The 
judgment was reversed, and later the case was dismissed for failure to prosecute, 
and the assured brought action against the assurer for the costs of litigation and 
recovered. 

Condition E, heretofore referred to constituted this policy a contract of indemnity 
and not a contract to pay legal liabilities. The assured testified she had not paid any- 
thing on the judgment, but had paid anything on the judgment, but had paid $1,000 
attorney’s fees, but the testimony of her attorneys discloses she has not paid any- 
thing in money, but gave a promissory note to her attorney for this $1,000 fee. 

When the offer of compromise in the sum of $6,000 was made, had the assured 
accepted the offer and paid the money, as she had a right to do, after the assurer 
had refused to pay more than $1,500 on a $5,000 policy, a different question would 
have been presented on an action to recover on the policy, and the cases cited in 
plaintiff’s brief would have been applicable and in point. 

We fully appreciate the inconvenience to which it may subject the assured, to 
raise the amount of money necessary to meet the offer of compromise, but, so 
long as parties will enter into such contracts, the courts are powerless to strike 
from the policy what is generally designated by the courts as the “no action” clause 
(condition E), which clause requires the assured to first pay or satisfy the judgment 
before requiring the assurer to indemnify her for money actually paid out. 

[3] In Maryland Casualty Co. v. Peppard et al., 53 Okl. 515, 157 P. 106, L. 
R. A. 1916E, 597, it was contended that, as the construction company or Skirvin had 
not paid out or lost anything by reason of the judgment against them, they would 
have no action against the insurer, and that it naturally followed that if they 
had no action the plaintiff's (Peppard’s) action must fail, citing authorities. Kane, 
C. J., delivering the opinion of this court, said: 

“Tf the policies involved herein contained this ‘No action’ clause, we have no 
doubt that the contention of counsel for defendant would be supported by a pre- 
ponderance of the authorities. The other side of the proposition, however, even 
where the policies contain the ‘no action’ clause, is not without respectable support”— 
citing Sanders v. Frankfort Marine Accident & Plate Glass Insurance Company, 
72 N. H. 485, 57 A. 655, 101 Am. St. Rep. 688; Patterson v. Adam et al., 119 
Minn. 308, 138 N. W. 281, 48 L. R. A. (N. S.) 184.” 

Continuing, the learned Chief Justice said: 

“It would be more reasonable to assume that the parties intended the con- 
tracts should belong to one of the two well known classes into which such con- 
tracts have been generally divided by the companies extensively engaged in casualty 
insurance business, to wit, ‘Policies to indemnify against loss’ and ‘policies to in- 
demnify against liability.’ It may be well to state here [said the court] that the 
difference between the two classes of contracts is that upon the former an action 
cannot be brought and a recovery had until the liability is discharged, while upon 
the latter the cause of action is complete when the liability attaches.” 

In Curties & Gartside Comnany v. A&tna Life Insurance Company, 58 Okl. 470, 
160 P. 465, the policy contained the “no action” clause, and the court on page 473 
(160 P. 466) said: 

“It is not because of the injury to Prybyl, or of the action by him against the 
assured, that the insurer became liable on its policy. It was the fact that the 
assured had actually paid the judgment. Until the assured paid the money, the 
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judgment rendered against it, no claim, cognizable in a court of law, accrued to 
it under the terms of the policy. “Not until such time had a loss accrued to the 
assured, though its liability was fixed by the final judgment. Payment of the 
judgment was a condition precedent to plaintiff's cause of action, and until that 
was done it was not damnified within the meaning of the policy ; hence was not 
entitled to be indemnified.” 

See American Employers’ Liability Insurance Co. v. Fordyce, 62 Ark. 562, 36 
S. W. 1051, 54 Am. St. Rep. 305; Finley v. United States Casualty Co., 113 Tenn. 
592, 83 S. W. 2, 3 Ann. Cas, 962; Connolly v. Bolster, 187 Mass. 266, yD. en 
981; Allen v. ZEtna Life Insurance Co., 145 F. 881, 76 C. C. A. 265, 7h & A 
- S.) 958; Maryland Casualty Co. v. Omaha El. L. & P. Co., 157 F. 514, asc, C. 

. 106. 

[1, 2] In view of the fact that the assurer in the case under review came in 
and defended in the trial court, it was not liable for attorney’s fees of assured’s 
private counsel, employed in the case, and, as the assurer insisted that the assured 
do not appeal from the judgment but effect a compromise and pay the money 
agreed upon, the assurer is not liable for the attorney’s fees and costs of appeal. 

Counsel for assured insists it was the duty of the assurer to appeal the case, 
but this would have been manifestly unjust, as the assurer would have been re- 
quired to furnish a supersedeas bond in the sum of $40,000, and, upon affirmation 
of the judgment, to pay $20,000, when their liability under the policy did not exceed 
$5,000 plus costs of suit. 

In view of the holdings of this court in the authorities herein cited, the judg- 
ment of the trial court should be affirmed. 


HENNESSY v. AUTOMOBILE OWNERS’ INS. ASS’N. (No. 1239.) 
(Court of Civil Appeals of Texas. Beaumont. May 28, 1925. 
Rehearing Denied June 10, 1925.) 

273 Southwestern Reporter 1024 
1. INSURANCE—PURCHASER OF SECONDHAND AUTOMOBILE, WHO 

FAILED TO COMPLY WITH STATUTE, AND HIS VENDEE, HELD 

NOT TO HAVE TITLE OR INSURABLE INTEREST. 

In view of Complete Texas Statutes 1920, Penal Code, arts. 1358e, 1358f, 1358g 
(Vernon’s Ann. Pen. Code Supp. 1922, arts. 161734d-161734{), sale of second- 
hand automobile, made without giving and filing bill of sale and transferring license 
fee receipt, is void, and, where purchaser of secondhand automobile who resold it 
and reserved mortgage did not comply with statute, neither he nor his vendee had 
an insurable interest in car, though bill of sale was executed and recorded after 
fire occurred. 

(For other cases see insurance, Dec. Dig. § 115[6].) 

Appeal from District Court, Harris County ; Ben F. Dent, Judge. 

Action by W. F. Hennessy against the Automobile Owners’ Association. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. . 

Charles Murphy, of Houston, for appellant. 

Fouts & Patterson, of Houston, for appellee. 

O’Quinn, J. Appellant sued appellee to recover in the sum of $600 on an in- 
surance policy, alleging that he had sold a certain automobile to one Chisholm, re- 
taining a mortgage on the automobile to secure the payment of the notes that Chis- 
holm had given him in payment for the car; that after said sale appellee had issued 
its insurance policy against fire and theft upon the car, payable to appellant as mort- 
gagee, as his interest might appear; that said car was stolen and destroyed by fire 
after the issuance of said policy, and while same was in full force and effect; 
and that appellee refused to make payment under the policy, and prayed for judg- 
ment for the amount of the policy, 12 per cent on the amount claimed to be due as a 
penalty, attorney’s fees, and costs of suit. 

Appellee answered by general demurrer, special exceptions to that portion of 
of appellant’s petition suing for a penalty and attorney's fees, general denial, and 
specially answered (1) that the application for insurance stated that the car was a 
1921 model, when, in fact, it was a 1919 model, and that said representation was a 
warranty material to the risk and to the rate of premium to be charged; and (2) 
that, at the time the policy was issued and when the loss occurred, Chisholm did 
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not own the car, not having a legal title to same, and that appellant did not have 
an insurable interest in the car such as would entitle him to have an insurance policy 
issued upon the same. 

At the conclusion of the evidence, the court instructed a verdict for appellee, 
which was returned, and judgment accordingly entered, from which judgment this 
appeal is taken. 

The judgment will have to be affirmed. The undisputed evidence shows that 
when appellant, Hennessy, purchased the car it was secondhand, and no bill of sale 
was given and filed with the tax collector, as required by law. Article 1358g, Ver- 
non’s Penal Cole (Vernon’s Ann. Pen. Code Supp. 1922, art. 161734{). Nor does it 
appear that the license fee receipt was properly indorsed to Hennessy. Articles 
1358e, 1358f, Penal Code (Vernon’s Ann. Pen. Code Supp. 1922, arts. 161734d, 
161734e). When Hennessy sold the car to Chisholm, no proper bill of sale was made 
by Hennessy and filed as required by law, nor was there a proper transfer of the 
license fee receipt. The so-called bill of sale mentioned in the record was not given 
or recorded until after the loss by fire occurred. This was insufficient to comply with 
the statute and to legalize the sale. The sale of a secondhand automobile is void 
where the sale is made without executing a bill of sale and transferring the license 
fee receipt, as required by articles 1358e, 1358f, 1358g, Complete Texas Statutes of 
1920, Penal Code. Foster v. Beall (Tex. Civ. App.) 242 S. W. 1117; Cullum v. Lub-Tex 
Motor Co. (Tex. Civ. App. 267 S. W. 322; Chaddwick v. Sanders (Tex. Civ. App.) 
250 S. W. 722; Goode v. Martinez (Tex. Civ. App.) 237 S. W. 576; Ferris v. Lang- 
ston (Tex. Civ. App.) 253 S. W. 309. The sale being void, no title or interest what- 
ever passes to the purchaser. Therefore, as neither appellant nor Chisholm got a 
bill of sale to the car when they purchased it, they got no title to or interest whatever 
in same, and, not having any title to or interest in said car, they, nor either of them, 
had any insurable interest therein, and hence the contract of insurance was void and 
no recovery thereon can be had. Howell v. Conn. Fire Ins. Co. (Mo. App.) 257 
S. W. 178; Hessen v. Automobile Inc. Co., 195 Iowa, 141, 190 N. W. 151, 30 A. L. 
R. 657; Cooley’s Brief on Insurance, vol. 1, pp. 135, 137, 142. 

The other matters presented need not be discussed. 

The judgment is affirmed. 


PIPER et al. v. DENNIS et al. (No. 9395.) 
(Court of Civil Appeals of Texas. Dallas. June 6, 1925. Rehearing Denied 
July 6, 1925.) 
274 Southwestern Reporter 307 
1. INSURANCE—CONSTRUCTION IN FAVOR OF INSURED. 

Wherein indemnity insurance policy is susceptible of reasonable construction per- 
mitting recovery, such construction must be adopted rather than another reasonable 
construction denying recovery. 

(For other cases, see Insurance, Dec. Dig., § 146[3].) 

2. INSURANCE—SELLERS’ POLICY ON CAR HELD TO COVER LOSS 

FOR DISAPPEARANCE OF PURCHASER WITH CAR. 

Where seller of secondhand automobile on installment plan took mortgage to 
secure unpaid purchase price, and insured it against theft and fire, rider to policy 
indemnifying mortgagee against loss through wrongful conversion, amounting to 
larceny or embezzlement by purchaser, held to cover loss through disappearance of 
purchaser, amounting to conversion of seller’s interest. 

(For other cases, see Insurance, Dec. Dig., § 425.) 


Appeal from Dallas County Court at Law, No. 2; Wiley A. Bell, Judge. 

Action by E. M. Piper and another against W. L. Dennis and others. Judg- 
ment for defendants, and plaintiffs appeal. Reversed and rendered. 

C. C. Renfro and Chas. S. McCombs, both of Dallas, for appellants. 

Davis, Johnson & Carter, of Dallas, for appellees. 

Jones, C. J. This is an appeal by appellants E. M. Piper and S. H. Berkley, 
doing business as a co-partnership under the firm name of Piper & Berkley, from 
an adverse judgment in favor of appellee W. L. Dennis as manager and attorney 
in fact for the Underwriters of the Fidelity Lloyds of America. There is no 
question made in this court as to the sufficiency of the pleadings of the parties, 
and the appeal is submitted on an alleged statement of facts, and that part of same 
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which has a material bearing on the issues involved herein may be briefly summarized 
as follows: 

Appellants’ business was operated in Dallas county, and consisted in the buying 
of automobiles and the selling of same to the retail trade. Appellee Dennis was the 
manager and attorney in fact for the Underwriters of the Fidelity Lloyds of 
America, an insurance company with its office in the city of Houston, Harris county, 
Tex. There was a local agency in Dallas, managed by a local resident agent. On 
November 7, 1921, L. M. Carter purchased from appellants a secondhand Ford tour- 
ing car, paying therefore $75 in cash, and executing his note in favor of appellant for 
the sum of $230, to be paid in monthly installments, and secured by a chattel mort- 
gage lien on the car. The said Carter,:at the time of the purchase, filled out and 
signed a blank form described as the “purchaser’s statement.” In this statement 
his residence was given as Arlington, Tex.; his occupation as “salesman for manu- 
facturing company of Denver, Colo.”; and his salary, $150 per month. It was also 
stated that he was a married man, and had a brother and married sister living in 
Iuka, State of Mississippi, and that he owned a lot in said town valued at $700. He 
also gave three references with purported residences at Arlington, Tex. One or two 
days after the purchase of the car the purchaser returned to the place of business 
of appellants, and had some minor adjustments made on the car. This was the last 
time either Carter or the car was ever seen or heard from, though diligent search was 
made by appellants to locate both the purchaser and the car. None of the references 
given could ever be located, and apparently did not live at the location given. 

On the occasion of the purchase appellants secured from appellee a policy of 
insurance against loss of the car either by fire or theft. In the body of the policy 
there was a special exception relieving the insurer from certain risks, one of which 
is shown by the following clause: 

“And excepting also the wrongful conversion, embezzlement, or secretion by a 
mortgagee or vendee in possession under mortgage.” 

The risk thus excepted is substantially covered in the form of a rider as follows: 

“For an additional premium, this policy is extended to indemnify the mortgagee 
named herein against any loss through the wrongful conversion amounting to larceny 
or embezzlement of the motor vehicle described, by the person named herein as pur- 
chaser, the liability of the subscriber not to exceed the unpaid installments of the 
purchase price of the motor vehicle.” 

The body of the policy also contained provisions in reference to notice to appel- 
lants, if certain named defaults of the purchaser should occur, and placed a duty 
under certain conditions on appellants to repossess themselves of the car, and, if 
unable to do so, to give immediate notice to appellants of such inability, There is 
no question raised as to appellants’ efforts to repossess themselves of the car and 
to give timely notice to appellees of their failure in this respect, or that their failure 
to do so was unavoidable. The policy also contained stipulations as to the time that 
must elapse before suit could be maintained by appellants. There is no issue pre- 
sented in reference to this stipulation. 


This cause was tried before the court on April 25, 1924, and a judgment entered 
that appellants take nothing by reason of their suit. The court filed findings of fact 
in accord with the said agreed statement, and from the said findings concluded, as 
a matter of law, that the purchaser, L. M. Carter, was not guilty of “wrongful 
conversion amounting to larceny or embezzlement,” and that judgment should be 
entered in favor of appellee Dennis as manager and attorney in fact for the Under- 
writers of the Fidelity Lloyds of America, and entered judgment accordingly. 


[1] The question involved in this appeal is whether Carter, by the commission 
of the said wrongful acts above given, through the means of which he rendered it 
impossible for appellants either to repossess themselves of the car or to subject it 
to the payment of their debt through foreclosure of their mortgage lien, created 
a contingency which is covered by the policy of insurance. This must be determined 
by what reasonably appears to have been the intention of the parties, deducted from 
the terms of the insurance contract when construed in the light of the facts existing 
at the time the insurance contract was executed. If, when so viewed, this contract is 
susceptible to a reasonable construction that will allow a recovery, such construction 
must be adopted, notwithstanding there may be another reasonable construction that 
would deny a recovery. Mass. Bonding & Ins. Co. v. Tex. Fin. Corp. (Tex. Civ. 
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App.) 258 S. W. 250; Griffin v. Zuber, 52 Tex. Civ. App. 288, 113 S. W. 961; Joyce 
on Ins. (2d Ed.) § 2766. ; 

[2] The circumstances that would tend to manifest the intention of the parties 
are that appellants had made a contract of sale under the terms of which the pur- 
chaser, by the payment of a small sum in cash, was given possession of the automo- 
bile, with the relatively large deferred payment secured only by a chattel mortgage 
on the car. It was manifest to both the insurer and the insured that this security 
could be easily destroyed by the very means subsequently used by the purchaser as 
well as by a sale of the car and a misapplication of the proceeds. .In the commission 
of either of said acts Carter could not be successfully prosecuted for the offense of 
embezzlement or the offense of larceny, for such acts would not come within the 
technical definition of either of such offenses. His legal possession of the automobile 
was a right incident to his contract of purchase, and rendered it impossible for him 
to commit these offenses by means of said acts. Appellee received the consideration 
and extended the policy of insurance to indemnify appellants against any loss “through 
the wrongful conversion amounting to larceny or embezzlement of the motor vehicle 
described by the person named herein as purchaser.” 

What contingency growing out of the wrongful acts of the purchaser did the 
insurer intend to insure against by use of the indefinite phrase “wrongful conversion 
amounting to larceny or embezzlement”? Evidently not a wrongful conversion 
through the commission of either the crime of theft of the car or its embezzlement, 
for these offenses could not be committed by the purchaser by any use he might make 
of this car. While not amounting to one of the crimes mentioned in the policy, the 
purchaser could, and did, wrongfully convert to his own use the interest appellants had 
in the car represented by their chattel mortgage. Such conversion was the only 
possible wrongful conversion the purchaser could have committed under the circum- 
stances atending his possession of the car. It is reasonable to conclude that both in- 
surer and insured had reference to a future contingency as to the purchaser’s poses- 
sion of this car that might arise rather than to a future contingency that could in nd 
event arise. We therefore conclude that the parties contracted in reference to the 
wrongful conversion of appellants’ interest in the car as mortgagees. 

Was this a wrongful conversion “amounting to larceny or embezzlement”? We 
think so, for it destroyed just as effectually appellant’s said interest in the car, with- 
out their knowledge or consent, as would have been done by the commission of such 
acts as technically constitute either one of these offenses, and there was just as com- 
plete an application of appellants’ said interest in the car to the benefit of the wrong- 
doer. In other words, the total effect of the purchaser’s act of conversion was equal 
to larceny or embezzlement. 

We therefore hold that the trial court erred in his conclusion of law, and that 
this cause should be reversed and here rendered in favor of appellants. 

Reversed and rendered. 


SEATTLE DODGE SERVICE CO. v. ROYAL INS. CO. (No. 19180.) 
(Supreme Court of Washington. Aug. 17, 1925.) 
238 Pacific Reporter 568 
1. INSURANCE—VENDEE’S REMOVAL OF CAR FROM STATE HELD 

NOT TO ENTITLE SELLER TO RECOVER UNDER POLICY; “DIS- 

POSAL OR CONCEALMENT.” 

Policy insuring seller of an automobile against loss or damage sustained by dis- 
posal or concealment of such automobile by vendee, with intent to defraud seller, does 
not entitle seller to recover a loss sustained by vendee’s removal of car without the 
state, where there was no idea of “disposal or concealment.” 

(For other cases see Insurance, Dec. Dig. § 425.) 

Department 2. 

Appeal from Superior Court, King County; Mills, Judge. 

Action by the Seattle Dodge Service Company against the Royal Insurance Com- 
pany. Verdict for plaintiff was set aside, and judgment of dismissal with prejudice 
was entered, from which plaintiff appeals. Affirmed. 

Arthur H. Hutchinson, of Seattle, for appellant. 

Fred G. Clarke, of Seattle, for respondent. 


Totman, C. J. This litigation arises out of the following facts: A second- 
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hand Ford sedan was sold on conditional sale contract; $125 of the purchase price 
being paid in cash, the balance of $368.75 being payable in monthly installments. The 
contract, among other things, provides: 

“Said vendee hereby acknowledges receipt of said property in good condition, 
and agrees not to sell or dispose of, or offer to sell or dispose of or loan, the 
same, or put out of or allow the same in any manner out of his possession, or in 
any way or manner to incumber the same or permit liens or charges of any kind 
to attach or be placed or filed upon or against the same, or to remove or permit 
the same to be removed from the state of Washington * * * without the written 
consent of the vendor. * * * 

At the time of the sale the vendor procured a policy of insurance having a so- 
called embezzlement rider, which provides: 

“* %* % Also insures the said vendor against all direct loss or damage which 
he may sustain caused by the disposal or concealment of said automobile by the 
said vendee, with intent to defraud the said vendor, not exceeding the amount named 
in said policy nor the actual cash value of the said automobile at the time of such 
disposal or concealment, nor exceeding two-thirds of the contract purchase price 
thereof, and in no event to exceed the amount of the unpaid portion of the pur- 
chase price of said automobile, exclusive of any interest thereon after default * * *” 

The vendee gave certain references, but none of them were interviewed or com- 
municated with until after the car had been delivered to him. Thereafter it devel- 
oped that a letter addressed to one reference was returned undelivered, a letter to 
another was never answered and a third reference was found to be a wholly irrespon- 
sible person. 

The first installment was not paid when due, and the vendor immediately began 
an investigation, and attempted to locate the vendee and the car, without success, 
going to the extent of procuring the issuance of a warrant against the vendee for 
the removal of mortgaged property, which warrant was returned by the sheriff of 
King county, where the sale was made, indorsed “not found.’ 

About this time the vendor received a letter purporting to be written by the 
vendee from Wallace, Idaho, indicating that the car was there in a wrecked condi- 
tion; that he could and would make no further payments; and that it might 
‘be repossessed, if the vendor wished. The vendor sent for the car; caused it to be 
repaired, the cost of retaking and repairing amounting to $373.65, or more than the 
unpaid balance of the purchase price; and brought this action to recover two-thirds 
of the purchase price under the terms of the insurance policy above quoted. 

A verdict for the full amount sued for was returned by the jury. On motion for 
judgment non obstante veredicto this verdict was set aside and a judgment of dis- 
missal with prejudice was entered, from which the plaintiff has appealed. 

Appellant seems to argue that the policy sued upon was intended to give pro- 
tection against an absconding vendee, and that, under the familiar rule that the 
policy must be liberally construed in favor of the insured and strictly against the 
insurer, we should reverse the action of the trial court. The trouble with this argu- 
ment is that the language of the policy is plain and unambiguous, and permits of 
no interpretation or construction other than to give the words used their usual and 
ordinary meaning. The record shows no “disposal or concealment * * * by the 
vendee, with intent to defraud the said vendor. * * *” True the contract pro- 
vides that the car shall not be taken without the state; but the violation of this pro- 
vision does not of itself show disposal or concealment, nor intent to defraud. The 
fact that the car was damaged has, of course, nothing to do with the case, and 
the giving of notice as to its whereabouts negatives the idea of disposal or con- 
cealment. A. similar policy was under construction in the case of Knutzen Auto Co. 
v. North British & Mercantile Insurance Co., 127 Wash. 650, 221 P. 339, where, 
if anything, the facts were more favorable to the insured; but it was there held 
that there had been no disposal or concealment. Still less, we think, was disposal or 
concealment shown here. 

The action of the trial court in granting judgment n. o. v. was right, and that 
judgment is affirmed. 

Fullerton, Holcomb, Mackintosh, and Main, JJ., concur. 
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SURETY 


MAZZERA v. RAMSEY et al. (Civ. 2828.) 
(District Court of Appeal, Third District, California. May 11, 1925. Hearing 
Denied by Supreme Court, July 7, 1925.) 
° 238 Pacific Reporter 101. 

1. MECHANICS’ LIENS—COMPLAINT IN ACTION AGAINST CON- 
TRACTOR’S SURETIES HELD .TO STATE CAUSE OF ACTION. 
Complaint, in owner’s action against building contractor’s sureties for amount 

paid to discharge claims for labor and materials in excess of amount due under 

contract, held to state a cause of action. 
(For other cases, see Mechanics’ Liens, Dec. Dig. § 317.) 


2. MECHANICS’ LIENS—NOT LIMITED TO AMOUNT DUE FROM 
OWNER TO CONTRACTOR, WHERE CONTRACTOR’S BOND NOT 
CONDITIONED AS PROVIDED IN STATUTE. 

Where building contractor’s bond was not conditioned as provided in Code Civ. 
Proc. § 1183, liens for labor and material were not limited to amount due from 
owner to contractor. 

(For other cases, see Mechanics’ Liens, Dec. Dig. § 164[1].) 


3. MECHANICS’ LIENS—RIGHT OF MERCHANIC TO LIEN DURING 
TIME WITHIN WHICH HE MAY FILE CLAIM OF LIEN, CONSTI- 
TUTES CLOUD ON OWNER’S TITLE. 

In view of Code Civ. Proc. § 1186, right of mechanic or materialman to a lien 
during time in which he may file, but has not filed, a claim of lien, constitutes a 
cloud on owner’s title. 

(For other cases, see Mechanics’ Liens, Dec. Dig. 315.) 


4. MECHANICS’ LIENS—SURETIES ON BUILDING CONTRACTOR’S 
BOND, UNDERTAKING TO COMPLETE BUILDING, REQUIRED TO 
DELIVER BUILDING TO OWNER FREE OF LIENS. 

Sureties on building contractor’s bond, undertaking to complete building under 
their contract of suretyship, were under legal obligation to pay mechanics and 
materialmen and to deliver building to owner, free of liens. 

(For other cases, see Mechanics’ Liens, Dec. Dig. § 315.) 


5. MECHANICS’ LIENS—SURETIES LIABLE FOR AMOUNT PAID AT 

THEIR REQUEST TO DISCHARGE CLAIM. 

If owner paid claims of mechanics and materialmen, with knowledge and con- 
sent, and at instance and request, of building contractor’s sureties, he was entitled 
to recover amount so paid from them, even if not so entitled in absence of such 
consent and request. 


(For other cases, see Mechanics’ Lien, Dec. Dig. § 315.) 


6. MECHANICS’ LIENS—EVIDENCE HELD TO SUSTAIN FINDING 
THAT OWNER PAID MECHANICS AND MATERIALMEN WITH 
KNOWLEDGE AND CONSENT OF SURETIES ON BUILDING CON- 
TRACTOR’S BOND. 

Evidence held to show that owner made payments to mechanics and material- 
men with knowledge and consent of sureties on building contractor’s bond, and at 
their instance and request. 

(For other cases, see Mechanics’ Liens, Dec. Dig. § 317.) 


10. PRINCIPAL AND SURETY—OWNER’S REFUSAL TO PAY INSTALL- 
MENT TO BUILDING CONTRACTOR HELD NOT TO RELEASE 
SURETIES WHO COMPLETED CONTRACT AND RECEIVED SUB- 
SEQUENT PAYMENTS. 

Sureties on contractor’s bond, who completed contract on default of contractor 
and received progress payments as they became due, held not discharged by owner’s 
refusal to pay a prior installment to contractor. 


(For other cases, see Principal and Surety, Dec. Dig. § 75.) 
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11. PRINCIPAL AND SURETY—OWNER’S PREMATURE PAYMENT OF 
INSTALLMENT TO BUILDING CONTRACTOR HELD NOT TO HAVE 
RELEASED SURETIES WHO COMPLETED CONTRACT AND RE- 
CEIVED ALL SUBSEQUENT INSTALLMENTS. 


Owner’s premature payment of installment to building contractor, who after- 
wards became entitled to payments, from which premature payment was deducted 
did not release sureties on contractor’s bond, who on contractor’s default completed 
contract and received all subsequent installments. ’ 

(For other cases, see Principal and Surety, Dec. Dig. § 117.) 

Appeal from Superior Court, San Joaquin County; C. W. Miller, Judge. 

Action by John L. Mazzera against W. C. Ramsey and another. Judgment for 
plaintiff, and defendants appeal. Affirmed. 

A. H. Carpenter, of Stockton, and Frank W. Sawyer, of San Francisco, for 
appellants. 

Gumpert & Mazzera, of Stockton, for respondent. 

Fincu, P. J. The plaintiff, as owner, and George Balliet, as contractor, entered 
into a building contract containing the following provisions material to the deter- 
mination of this appeal: 

“Whereas, the said owner is desirous that the hereinafter mentioned one-story 
bungalow building No. 841 be built, erected, and fully completed for the sum of 
* * * $7,516.50, free and clear from all liens and claims of liens, and of any 
any every other claim and demand; * * * and whereas, the said contractor, with 
knowledge of the premises, is ready, able, and willing to furnish all labor and 
materials and to do and fully perform all work essential and proper in such com- 
plete performance and completion of the said building for the sum of * * * 
$7,516.50, subject to the covenants and conditions hereinafter contained and in con- 
sideration of the premises. 

“Now it is hereby agreed: (1) That the contractor will at his own charge 
and cost, and within five days from the date hereof, begin and continuously prose- 
cute and perform the said work in a thorough and workmanlike imanner and 
fully complete the same, all according to the intent and meaning of the plans, draw- 
ings and specifications referred to in this contract * * * for the sum of * * * 
$7,516.50. subject to the covenants and conditions hereinafter contained and in con- 
sideration of the premises. : 

“Now it is hereby agreed: (1) That the contractor will at his own charge 
and cost, and within five days from the date hereof, begin and continuously prose- 
cute and perform the said work in a thorough and workmanlike manner and fully 
complete the same, all according to the intent and meaning of the plans, draw- 
ings, and specifications referred to in this contract * * * for the sum of 
* * * $7,516.50 * * * (5) * * * The sixth payment to be made in the 
sum of $1,879 when building is accepted by architect and owner, and all vouchers 
are presented by contractor pertaining to the payment of all labor and materials 
for said building, otherwise the owner reserves the right to wait for thirty-five 
days after acceptance of said building before making the final payment to con- 
tractor. (7) * * * Should the contractor at any time during the progress of 
the work refuse, failfi or neglect without the fault of the owner to supply a suffi- 
ciency of materials or workmen to complete this contract expeditiously or any lawful 
extension thereof for a period of more than three days after having been notified 
by the said owner, the owner shall have power to furnish at market rates, material 
or workmen to finish the said work, and the cost thereof shall be deducted from 
the amount of such contract price, and if such costs exceed such price, said excess 
shall within two days be paid to the said owner.” 

The contract provided for partial payments as the work progressed, to be made 
upon presentation of the architect’s certificates. A bond for the faithful perform- 
ance of the work by the contractor was given in the following form: 

“Know all men by these presents, that we, the undersigned, W. C. Ramsey and 
T. F. Emerson, * * * are as sureties and guarantors held and firmly bound 
jointlp and severally by these presents unto John Mazzera as owner; his executors, 
administrators, and assigns, in the sum of three thousand seven hundred and fifty- 
eight dollars and twenty-five cents * * * to be paid his executors, administrators, 
and assigns jointly and severally by these presents. * * * The condition of the 
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above obligation is such that [here follow recitals to the effect that the contract was 
executed; that a copy thereof it attached to the bond; that the “contract was entered 
into upon the express consideration that the full and specific performance thereof 
should be secured and insured by this bond”; that it “is a bond of indemnity”; and 
that the contract and the plans and specifications are made a part of the bond]. Now, 
therefore, if the above George Balliet shall well, faithfully ,and specifically perform 
the said contract, and hand over to the said owner said work therein mentioned, 
within the time therein specified, full, completed, and in a clean condition and free 
and clear of liens as thereby required, and in entire accordance with all of the terms 
thereof ,then this obligation to become null and void, otherwise to remain in full 
force and virtue.” 

The contract, plans, and specifications and the bond were recorded the same 
day that the contract was executed. A few days later the contractor entered upon 
the performance of the work and continued therein until the architect’s certificate 
was issued showing that the second payment was due, at which stage he abandoned 
the contract. The sureties then undertook the completion of the building. A few 
days before it was finally completed, the work remaining to be done not appearing 
from the record, the men employed by the sureties in the construction of the build- 
ing quit work. The plaintiff induced the men to return and complete the building 
by promising them to “see they got their money.” It was stipulated at the trial 
that the building was finally “completed according to the plans and specifications.” 

The final payment of $1,879 was not made to the contractor or to the sureties, 
but the plaintiff paid the amount thereof and the sum of $1,879.02 additional, in the 
discharge of claims for labor and material in the construction of the building which 
the contractor and the sureties failed and refused to pay. No claims of lien were 
ever filed against the building, and such payments for labor and material were made 
by the plaintiff before the expiration of the time within which liens might have 
been filed. The complaint alleges, and the court found, that the plaintiff made such 
payments “with the knowledge and consent of defendants W. C. Ramsey and said 
T. F. Emerson ,and at their instance and request.” Emerson died after the pay- 
ments had been made by plaintiff, and the executrix of his estate is made a party 
defendant. A claim against his estate for the amount of such payments was duly 
presented to the executrix and disallowed. The plaintiff was given judgment for 
the amount of all claims paid by him and defendants have appealed. 

[1] Appellants contend that their demurrer to the complaint should have been 
sustained. The foregoing facts, together with much evidentiary and unnecessary 
matter, are alleged in the complaint. That such facts constitute a cause of action 
is so apparent that no discussion of the question is deemed necessary. 

[2] The most serious contention of appellants is that the payments made by 
plaintiff for labor and materials were voluntary. Section 1183 of the Code of Civil 
Procedure, among other things, provides: 

“The liens -in this chapter provided for shall be direct liens, and shall not in 
the case of any claimants, other than the contractor, be limited, as to amount, by any 
contract price agreed upon between the contractor and the owner except as herein- 
after provided. * * * In case said original contract shall, before the work is 
commenced, be so filed (in the office of the county recorder), together with a bond 
of the contractor with good and sufficient sureties in an amount not less than fifty 
(50) per cent. of the contract price named in said contract, which bond shall in 
addition to any conditions for the performance of the contract, be also conditioned 
for the payment in full of the claims of all persons performing labor upon or 
furnishing materials to be used in such work, and shall also by its terms be made to 
inure to the benefit of any and all persons who perform labor upon or furnish 
materials to be used in the work described in said contract so as to give such per- 
sons a right of action to recover upon said bond in any suit brought to foreclose 
the liens provided for in this chapter or in a separate suit brought on said bond, 
then the court must, where it would be equitable so to do, restrict the recovery 
under such liens to an aggregate amount equal to the amount found to be due from 
the owner to the contractor.” 

The bond herein considered was not so conditioned, and it follows that liens 
for labor and materials were not limited to the amount due from the owner to the 
contractor. In People v. Moxley, 17 Cal. App. 466, 468, 120 P. 43, it is said: 

“The lien of a mechanic or materialman is a constitutional right and attaches 
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to the structure as the material is furnished or labor performed. The statutory 
procedure enacted for the enforcement of such right has reference only to the 
remedy. It is true that if notices of lien be not recorded within the specified time, 
the lien is not enforceable. The lien, however, created by the Constitution, cannot 
be made subordinate to or dependent upon any legislative act. It exists with all 
of its force at all times between the furnishing of the material or the performing 
of the labor, and the expiration of the time within which such notices of lien may 
be filed.” 

[3] In Siegel v. Hechler, 181 Cal. 187, 192, 183 P. 664, 666, where a claim for 
which a lien might have been filed was paid without its having been so filed, the 
court referred to the claim as “a potential lien upon the building.” Section 1186 
of the Code of Civil Procedure provides: 

“The liens provided for in this chapter are preferred to any lien, mortgage, or 
other encumbrance which may have attached subsequent to the time when the 
building, improvement, or structure was commenced, work done, or materials were 
commenced to be furnished.” 

[4, 5] Whether the right of a mechanic or materialman to a lien, during the 
time within which he may file, but has not filed, a claim of lien, be treated as a 
lien, a potential lien, or merely a right to a lien it is clear that it constitutes a cloud 
on the owner’s title. The sureties in this case, having undertaken the completion of 
the building under their controct of suretyship, were under legal obligation to pay 
mechanics and materialmen and to deliver the building to the owner free of liens. 
Under such circumstances, if the plaintiff paid such mechanics and materialmen, with 
the knowledge and consent and at the instance and request of the sureties, as found 
by the court, then the plaintiff is entitled to recover the amount so paid, from the 
sureties, whether he would have had the right to so recover the same in the absence 
of such consent and request or not. 

[6] After the contractor abandoned the work, Ramsey said “he did not know 
anything about the job; Emerson was taking care of that; whatever he did was 
all right.” The evidence shows without conflict that Emerson acted for the sureties 
in the completion of the building. Emerson said that the sureties and the owner 
would “work along together and get it (the building) finished as soon as we 
could.” About the time the building was completed, the mechanics and material- 
men were demanding payment of their claims, and several of theme were threaten- 
ing to file liens therefor. The attorney for plaintiff made a demand upon Emerson 
that the sureties pay these claims. About the same time Emerson demanded pay- 
ment of the last installment of the contract price, but plaintiff refuser to make the 
payment without the production of receipts, as provided in the contract, “showing 
that all labor done and all material furnished had “been fully paid for.” The 
attorney for plaintiff testified as follows: 

“IT further told Mr. Emerson, * * * ‘Of course, we will insist upon your 
liability and Mr. Ramsey on the bond, and we are not going to dismiss you from 
liability on the bond. Now you know more about that job than I do. Now we 
will have to work along together on this proposition and see if we can’t straighten 
it out.’ And he said, ‘All right Then * * * I said, ‘Now, Mr. Emerson, you 
state that you paid out certain moneys, and that there are certain receipts outstand- 
ing. Will you bring up whatever receipts and vouchers that you have in your pos- 
session, so that we will at least know the status of the job?’ He said he would. 
* * * He did not bring them up. Porter Roberts brought them up. * * * 

“Q. State whether or not all the checks which are shown on the bill of particulars 
of the complaint in this action were O.K’d. by T. F. Emerson prior to the time they 
were paid. A. They were all O. K’d. * * * Before the checks were drawn 
out, or before they were signed and transferred, released, I made out an O. K. for 
Mr. Emerson. * * * 


“Q. Now, he O.K’d them in writing on the stubs with his initials? A. Most 
of them, yes. * * * 


as “Q. And those he did not O. K. with his initials, he O.K’d. verbally? A. He 
id. 

_ “Q. At the conversation which has been referred to, * * * was there any- 
thing said at that time relative to a deficiency? A.I told Mr. Emerson, * * * 
“Now, you understand that we will hold you liable on your bond if there is any de- 
ficiency, you and Mr. Ramsey, as sureties, will (have) to pay it.” He says, ‘Yes; 
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I know that, but I don’t know what the deficiency is.’ * * * Mr. Emerson said, 
‘We do not want to quarrel about this thing; we will settle this thing up without 
any difficulty.’ ” 

The witness further testified that, before paying any of the claims, he said, 
in a conversation with Emerson and one of the claimants, “Now, we are not 
going to admit any responsibility of paying these without we have Emerson’s 
O. K.” It fairly appears from the foregoing evidence that plaintiff made the 
payments in question pursuant to an understanding between the parties that he 
should pay them, and that the sureties would be liable to him tor the amount 
thereof. It is therefore sutticient to support the finding ot the court to the effect that 
the payments were made with the knowledge and consent of the sureties and at 
their instance and request. Since the claims were all approved by Emerson, as 
the representatives of the sureties, no question can arise as to their validity or the 
reasonableness thereof. 

[7-9] Appellants contend that the penalty of the bond is not made payable to 
the plaintiff but to his executors, administrators, and assigns. It is true that 
the bond, after providing that the sureties are bound to the owner, his executors, 
administrators, and assigns in the sum of $3,758.25, continues as follows: “to be paid 
his executors, administrators, and assigns.” It is patent that the omission of the 
word “owner, or the owner's name, in the clause quoted, is a mere clerical error 
which in no manner affects the liability of the sureties. That clause might be omitted 
altogether without affecting their liability. By the preceding parts of the bond, 
the sureties expressly bound themselves to the owner in the amount of the penalty 
of the bond. It is not apparent in what manner the subsequent clerical omission 
referred to can be given the effect of unbinding them. All the terms of the contract 
are expressly made parts of the bond. On the abandonment of the work by the 
contractor, the sureties undertook the completion of the contract. Emerson said 
that “he was going to handle the financial affairs; that Mr. Balliet and he agreed 
upon that;’” that Balliet had leit, and “I am going to get the profit; Balliet will get 
none.” The sureties, therefore, were “in the situation of a surety on a contractor’s 
bond, who undertakes to finish the contract work for his principal. When a 
surety, either corporate or individual, in pursuance of the terms of an undertaking, 
assumes the performance of the principal’s contract, such surety, by being subrogated 
to the rights of the principal thereunder, must necessarily become subject to all 
of his liabilities.” Ausplund v. A=tna Indem. Co., 47 Or. 10, 81 P. 577 [82 P. 12]; 
Hughes v. Gibson, 15 Colo. App. 318, 62 P. 1037. Watterson v. Owens River 
Canal Co., 25 Cal. App. 247, 253, 143 P. 90, 93. By undertakng the completion of 
the building, the sureties recognized the validity of their bond and prevented the 
owner from finishing the work. It does not appear whether the owner could have 
completed the building at less cost than that incurred by the sureties but, since 
they did the work in pursuance of their rights under the bond and received the 
progress payments as they became due, they cannot now be heard to assert its 
invalidity. They are in the same position as if they had been the original contractors. 

[10] Appellants contend that the sureties were discharged by reason of the 
refusal to make the second payment to the contractor on his demand. The con- 
tractor testified that the plaintiff refused to make the payment to him, but that, 
the former had agreed that “Emerson was to attend to the finances,” that later he 
received a check for the amount of the payment, which he indorsed to Emerson, 
and that Emerson cashed it, and that he did not abandon the contract because of 
plaintiff’s refusal to make the payment to the witness. The sureties took com- 
plete charge of the work after the contractor abandoned it, and they were paid 
the third, fourth and fifth installments according to the terms of the contract. 
They were not released by plaintiff’s refusal to pay the second installment to the 
contractor under the circumstances stated. 

[11] The plaintiff paid the contractor $400 five days before the first payment 
was due. It is urged that this released the sureties. Emerson was present when 
the payment was made, and he said “it was all right.” The $400 was used to pay for 
labor and material furnished during the first week’s work under the contract. The 
contractor continued the work until the first and second payments provided for 
in the contract became due, and the amount thereof, less the payment of $400, 
was duly paid. Thereafter the sureties continued the work, and, as stated, the 
third, fourth, and fifth payments were made to them. The defendants did not 
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plead that any payments were prematurely made, but their answer alleges “that 
the said Ramsey and Emerson properly distributed and paid all the preceding five 
installments that were paid by plaintiff under said contract toward the payment 
of the bills that had accrued up to the time of the payment of the said five several 
installments.” Even if the premature payment had been pleaded, it would not 
be a defense, because, under the circumstances stated, the sureties were not prejudiced 
thereby. Bateman Brothers v. Mapel, 145 Cal. 241, 244, 78 P. 734; Dunne Inv. 
Co. v. Empire State S. Co., 27 Cal. App. 208, 150 P. 405, 411. The other grounds 
urged for a reversal are covered by the foregoing discussion. 

The judgment is affirmed. 

We concur: McDaniel, Justice pro tem.; Hart, J. 


ROBERTS v. SECURITY TRUST & SAVINGS BANK et au. (L. A. 7909.) 
(Supreme Court of California. July 31, 1925.) 
238 Pacific Reporter, 673. 
1. PRINCIPAL AND SURETY—BUILDING CONTRACT AND BOND TO 


BE READ TOGETHER TO DETERMINE SCOPE OF SURETY’S UN- 
DERTAKING. 


Where building contract by reference was made a part of contractor’s bond, two 
instruments must be read together in order to determine scope of surety’s undertaking. 


(For other cases, see Principal and Surety, Dec. Dig. § 59.) 


2. PRINCIPAL AND SURETY—SURETY’S LIABILITY NOT EXTENDED 
BY IMPLICATION BEYOND EXPRESS TERMS OF HIS CONTRACT. 
Surety’s liability is not to be extended by implication beyond express terms of 

his contract, in view of Civ. Code, §§ 2819, 2836, 2840. 

(For other cases, see Phincipal and Surety, Dec. Dig. § 59.) 


3. PRINCIPAL AND SURETY—ANY CHANGE MADE IN REQUIREMENTS 
OF UNDERTAKING IN MATTERS OF SUBSTANCE, WITHOUT CON- 
SENT OF SURETY, EXTINGUISHES HIS LIABILITY. 


When surety’s undertaking is to assure performance of an existing contract, if 
any change is made in its requirements in matters of substance without consent of 
surety, his liability is extinguished. 

(For other cases, see Principal and Surety, Dec. Dig. § 99.) 


4. PRINCIPAL AND SURETY—RULE THAT ANY CHANGE IN MATTERS 
OF SUBSTANCE WITHOUT CONSENT OF SURETY EXTINGUISHES 
HIS LIABILITY APPLIES TO BUILDING CONTRACTS. 

Rule that any change made in existing contract in matters of substance, without 
consent of surety, extinguishes his liability, applies to building contracts as well as 
to ordinary transactions. 

(For other cases, see Principal and Surety, Dec. Dig. § 100[1].) 


5. PRINCIPAL AND SURETY—BOND MAY INCORPORATE BY REFER- 
ENCE OTHER CONTRACTS; BOND AND CONTRACT READ TO- 
GETHER WHEN CONSTRUED. 

A bond may incorporate py reference, expressly made thereto, other contracts, 
in which case bond and contract should be read together and construed fairly and 
reasonably as a whole according to intention of parties, in view of Civ. Code, § 2837. 

(For other cases, see Principal and Surety, Dec. Dig. § 59.) 


6. PRINCIPAL AND SURETY—ALTERATIONS MADE IN BUILDING 
CONTRACT BINDING ON SURETY, UNLESS SO EXTENSIVE AS TO 
AMOUNT TO A DEPARTURE FROM ORIGINAL CONTRACT. 

Under building contract authorizing owner to make changes from the contract 
plans or specifications without voiding the contract, alterations and changes made 
pursuant to such agreement are binding on contractor’s surety, unless so extensive 
and material as to amount to a departure from the original contract rather than a 
permissible modification of its details. 


(For other cases, see Principal and Surety, Dec. Dig. § 100[4].) 
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7. PRINCIPAL AND SURETY—SURETY EQUALLY BOUND WITH CON- 
TRACTOR TO TURN OVER BUILDING FREE FROM LIENS, IF 
CHANGES MADE ARE WITHIN SCOPE OF CONTRACT. 


Where building contract is referred to in bond, and it provides that contractor 
shall faithfully keep its covenants and agreements and turn over building free and 
clear of liens accruing by reason of work described in contract or any -modification 
thereof, surety must be held to have agreed that it will be equally bound in case 
changes authorized by building contract are made. 

(For other cases, see Principal and Surety, Dec. Dig. § 100[4].) 


8., PRINCIPAL AND SURETY—SURETY HELD TO HAVE SUBSCRIBED 
TO.PROVISION AUTHORIZING OWNER TO MAKE ALTERATIONS 
IN PLANS AND SPECIFICATIONS OF BUILDING. 


Where building contract provides that owner may make alterations in plans, 
materials, or workmanship, without invalidating contract, and that, if such alterations 
involve increased or diminished expense or require additional time to complete the 
building, a proper addition to or reduction of the contract price shall be made, and 
a reasonable amount of time added, such provision is one of the covenants to which 
surety will be held to have subscribed and bound itself. 

(For other cases, see Principal and Surety, Dec. Dig. § 100[4].) 


9. PRINCIPAL AND SURETY—SURETY NOT DISCHARGED FROM LIA- 
BILITY ON CONTRACTOR’S BOND BY FAILURE OF OWNER AND 
CONTRACTOR TO AGREE ON VALUE OF EXTRA WORK, MATE- 
RIALS, AND DELAYS. 

Where building contract authorized alterations and changes during construction, 
and bond was conditioned on performance of contract or any modification thereof, 
failure of owner and contractor to agree in advance on value of extra work and 
materials, and to provide in writing for delays as required by the contract, did not 
of itself work an absolute release of surety from its liability on bond. 

(For other cases, see Principal and Surety, Dec. Dig. § 100[4].) 


14. MECHANICS’ LIENS—SURETY HELD OBLIGATED TO PAY LIEN- 


HOLDERS IN FULL, PROVIDED THEIR CLAIMS DID NOT EXCEED 
PENAL SUM OF THE BOND. 


Under bond given by surety to secure payment for labor and materials, and con- 
ditioned that contractor should pay all claims against him for such labor or materials, 
and expressly inuring to benefit of persons who performed labor or furnished mate- 
rial, and Code Civ. Proc. § 1183, giving such persons a right of action on the bond. 
held that judgment in their favor against surety was proper where their claims did 
not exceed penal sum of the bond, notwithstanding that there remained in hands of 
owner more than enough of contract price due contractor to fully pay and discharge 
the liens. 

(For other cases, see Mechanics’ Liens, Dec. Dig. § 227.) 

In Bank. 


Appeal from Superior Court, Los Angeles County; L. H. Valentine, Judge. 

Action by John Roberts, doing business as the John Roberts Company, against 
the Security Trust & Savings Bank and another, as executors of the last will and 
testament of Mary H. Spires, deceased, and others, with a cross-complaint by named 
defendants against plaintiff and co-defendants. Judgment for plaintiff, and the United 


States Fidelity & Guaranty Company, a corporation, and cross-defendant, appeals. 
Affirmed. 


Lawler & Degnan, of Los Angeles, for appellant. 

Newlin & Ashburn, of Los Angeles, for Mary H. Spires. 

Sheldon Borden, of Los Angeles, for plaintiff, cross-defendant, and respondent 
John Roberts, doing business as John Roberts Co. 

_ Lawler & Degnan, of Los Angeles, for cross-defendant, appellant, and respondent 
United States Fidelity & Guaranty Co. 

J. P._Chandler, of Los Angeles, for defendant, cross-defendant, and respondent 
es Trust & Savings Bank. 


C. De Garmo and H. B. Cornell, both of Los Angeles, for defendant, cross- 
defendant, and respondent Spreckels Bros. Commercial Co. 
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James, Pace & Smith, of Los Angeles, for respondents F. A. Dixon et al. 

James, Pace & Smith, of Los Angeles, for defendant, cross-defendant, and respon- 
dent K. O. Wetzel Co. 

Jones & Weller, of Los Angeles, for defendant, cross-defendant, and respondent 
Patten & Davies Lumber Co. 

G. F. McCulloch, of Los Angeles, for cross-defendant and respondent Hill. 

Rufus L. Horton, of Los Angeles, for defendant, cross-defendant, and respondent 
Hammond Lumber Co. 

Clement L. Shinn, of Los Angeles, for defendant, cross-defendant, and respondent 
W. S. Kline Co. 

Richard J. O. Culver, of Los Angeles, for defendant, cross-defendant, and re- 
spondent Los Angeles Pressed Brick Co. 

Black, Hammack & Black, of Los Angeles, for defendants, cross-defendants, and 
respondents Blue Diamond Materials Co. and Howard Booher. 

Waste, J. This is a companion appeal to that already considered by the court in 
Roberts v. Spires et al. (Cal. as 232 P. 708. It is therefore unnecessary to restate 
the facts set forth in that opinion. The lien claimants in the case were awarded per- 
sonal judgments against Roberts, the contractor, and the United States Fidelity & 
Guaranty Company, his surety upon the materialmen’s bond, for the full amounts of 
their respective claims, aggregating $40,791.41, which were adjudged to be liens upon 
the property of the owner. The judgment directed that the owner pay this sum of 
$40,791.41 to the lienholders out of the unpaid balance of the contract price due 
Roberts, amounting to $52,295.56, and apply the balance of $11,504.15 toward the 
payment of her judgment in the sum of $36,211.35 for damages against Roberts, 
caused by his delay in completing the building, and that she have and recover of and 
from the contractor and his surety the unpaid balance of her damages, amounting to 
$24,707.20, plus certain costs. 

Mrs. Spires appealed from that portion of the judgment which required her to 
pay the lien claimants in full before deducting the whole amount of her judgment 
for damages from the amount due the contractor. That judgment was affirmed. 
Roberts v. Spires, supra. 

The United States Fidelity & Guaranty Company, as surety on the contractor’s 
bonds, appealed from the judgment upon the ground that the court erred (1) in award- 
ing to the owner, and against it, any damages caused by the delay of the contractor 
in completing the building, and (2) in decreeing that the laborers and materialmen 
have direct judgments against the surety for the respective amounts of their claims, 
notwithstanding such claims were found to be a lien upon the owner’s property, when 
there remained in the hands of the owner more than enough of the contract price que 
to the contractor to pay and discharge all of such liens. The surety company, by 
an amendment to its answer to the cross-complaint of tohe owner. Mrs. Spires, who 
sought to recover damages caused by the delay of the contractor in completing the 
building, took the position that it had been released from all liability to the owner, for 
the reason that during the progress of the work material provisions of the contract 
were disregarded and set as naught, in that extra labor and materials were ordered 
and furnished by the contractor without the knowledge or consent of the surety 
company, and that no extension of time to be granted to the contractor for completing 
the work in consequence of such extra work and materials was ever established, as 
required by the contract. It also alleged that a substantial part of such extra work 
and materials was ordered and performed without any agreement having been reached 
between the owner and the contractor as to the amount to be paid therefor, and that 
the actual value of such extra labor and material was in excess of the sum of $11,000. 
It was also claimed that delays in the construction of the building, due to and caused 
by such extra and additional work, exceeded one hundred and twenty days. Roberts, 
the contractor, in his answer to the cross-complaint of the owner, also alleged that 
he was delayed in the completion of his contract by extra and additional work re- 
quired and ordered by the owner, but that the provisions of the contract invoked by 
appellant were waived by the owner and himself. 

At the trial Roberts and appellant each sought to introduce evidence of the delay 
in the completion of the building, resulting from and necessitated by the performance 
of extra and additional work, beyond the time originally required by the contract. 
The owner objected, and the court sustained the objection. The contractor is not 
here on appeal, and we need consider the ruling of the court only in its effect on 
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the cause of the surety. As to it, the objection to the introduction of the evidence 
was twofold: First, that the contractor and the owner had waived certain of the con- 
tract requirements; and, second, that the condition of the undertaking given by the 
surety company constituted an assent in advance to a departure from the terms of 
the building agreement, for the reason that the bond, by its terms, guaranteed the 
provisions of the contract “or any modification thereof.” Both views were adopted 
by the trial court. It construed the contract together with the bond, and held that 
the surety for the contractor must be deemed o have assented to a provision in the 
contract that, should the owner at any time during the progress of the work request 
any alterations, deviations, additions, or omissions from the contract, she should be 
at liberty to make such change or changes without in any way affecting or making 
void its terms. As a result of the court’s view, the judgment against the appellant 
surety company followed. 

[1] The faithful performance bond executed by the appellant refers to the con- 
tract between Mrs. Spires, as owner, and Roberts, as contractor, and briefly describes 
the work to be done to complete the building in accordance with the plans and specifi- 
cations “referred to in said contract, to which contract reference is” had. The con- 
tract by reference having been made a part of the bond, the two instruments must 
be read together in order to determine the scope of appellant’s undertaking. Smith 
v. Molleson, 148 N. Y. 241, 246, 42 N. E. 669, 671. In consideration of the letting 
of the contract by Mrs. Spires to Roberts, appellant is, by the terms. of the bond, 
held and firmly bound unto the owner in the sum of $47,500, or 25 per cent. of the 
contract price. The condition of the obligation is that, if the contractor shall well 
and faithfully keep and perform all of the covenants and agreements of the contract 
by him to be kept and performed, and shall turn over and deliver the structure accord- 
ing to the contract, free from all liens that may be filed or asserted by any and all 
persons who perform labor upon, or furnish materials to be used in, the work de- 
scribed in the contract, or in any modification thereof, and shall save and hold 
harmless the owner from any and all loss or damage arising out of the failure of 
the contractor to fulfill his contract, then the obligation to be void; otherwise to re- 
main in full force and effect. There is a provision in the contract that, should the 
owner at any time during the progress of the work require any alteration, deviation, 
addition to, or omission from, the contract, plans or specifications, she should have 
the right and power to make such change or changes, and the same should “in no way 
injuriously affect or make void the contract,” but the difference for work omitted 
should be deducted from the amount of the contract by a fair and reasonable valuation, 
and for additional work required, the amount, based upon the market value of labor 
and material, should be agreed upon before commencing such additions, which agree- 
ment should state also the extension of time, if any, which was to be granted the con- 
tractor by reason thereof. 

The trial court found that, during the progress of the work, labor and material 
in addition to that required by the contract, plans and specifications, were ordered 
by the owner and furnished by the contractor, a large portion of which was ordered 
and furnished without any agreement being entered into establishing the amount 
thereof before the additional work was commenced, and without any agreenient fix- 
ing the extension of time which should be granted the contractor by reason of such 
extra construction. These findings furnish the basis for the first contention made by 
the appellant, which is that no judgment should have been awarded against it for 
the default of the contractor in not completing the building on time, for the reason, 
it contends, that without its consent the original obligation of its principal, the con- 
tractor, was altered in a material respect, whereby it was exonerated from all liability. 
It relies upon the rule of strictissimi juris, relating to the obligation of sureties, 
found in sections 2819 and 2840 of the Civil Code. 

[2] No principle of law is perhaps better settled than that the liability of a surety 
is not to be extended by implication beyond the express terms of his contract. Civ. 
Code, § 2836. It is also the law that, when the undertaking is to assure the perform- 
ance of an existing contract, if any change is made in its requirements in matters 
of substance without the consent of the surety, his liability is extinguished. United 
States v. Freel, 186 U. S. 309, 316 22 S. Ct. 875, 46 L. Ed. 1177. The rule applies to 
building contracts, as to ordinary transactions, and in Wolf v. 2Ztna Indemnity Co., 
163 Cal. 597, 605, 126 P. 470, 473, this court said: 


“It may be conceded that material changes in the plans and specifications not 
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expressly authorized by the contract, or material changes authorized by the contract, 
made by the parties without following a particular method prescribed therefor by 
the contract, made without the knowledge or consent of the surety, would operate to 
discharge the surety on the bond of the contractor.” 

See, also, Tally v. Parsons, 131 Cal. 516, 63 P. 833. The authority most strongly 
relied on by the appellant is the decision of this court in First Congregational Church 
of Christ v. Lowrey, 175 Cal. 124, 165 P. 440. The contract between the owner and 
the contractor in that case made provision for alterations, deviations, additionals, 
or omissions in the work to be done, and provided that the reasonable value should be 
added to or deducted from the contract price, “provided, however, that the character 
and valuation of any or all of said changes, omissions, or extra work should be 
agreed upon and fixed in writing, signed by the owner and the said contractor prior 
to the commencement of the work of making such alterations, deviations, additions or 
omissions.” The contractor abandoned his contract and the owner brought an action 
against him and his sureties to recover the amount of damage which it alleged it 
sustained by reason of the failure to complete the contract. The trial court found 
that certain alterations and omissions were made and agreed to between the owner and 
the contractor, amounting to $577.25. The character and value of these changes and 
extra work were agreed upon by the owner and contractor, but were not agreed upon 
and fixed in writing prior to the commencement of the work, or at any time; but 
the court found that none of the alterations, deviations, or omissions was detrimental 
to the interest of the surety, and did not materially alter the terms or conditions of 
the contract or bond. Judgment was entered for the owner, and the surety appealed. 
This court held that the alterations, changes, and omissions were material, and that 
the case was. controlled by section 2819 of the Civil Code, which provides that a 
guarantor “is exonerated * * * if by any act of the creditor, without the consent of 
the guarantor, the original obligation of the principal is altered in any respect,” and 
by section 2840 of the same Code, which applies the rule to sureties. The court said 
(page 126 [165 P. 441]): 


“Our decisions construing these sections uniformly hold that if there has been 
such a change in the contract in any (material) respect, the inquiry there ends, and 
the guarantor is exonerated, and that it is not a subject of inquiry whether the altera- 
tion has or has not been to his injury.” 


Our present view is that the decision in First Congregational Church of Christ 
v. Lowrey, supra, is correct as a general statement of an abstract proposition of law, 
but that it cannot be properly held to be decisive of the present controversy. The 
decision fails to take into consideration other well-established principles of law that 
have a material bearing on the liability of sureties undertaking to guarantee the 
performance of contracts for the erection of buildings, wherein provision is made 
for modifications or for changes as the work progresses, and entirely fails to note 
the distinction between material changes in the contract or in the work to be per- 
formed, and mere departures from the terms of the contract relating to the method 
of procedure or performance in the manner of carrying out the contract. For these 
reasons we do not consider the opinion a final authority on the question now here. 
It was for that reason also that we were impelled to grant a rehearing in this case 
following our first decision, in which we rested our conclusion primarily on the 
Lowrey Case. The contentions now advanced by the respondents were not con- 
sidered or referred to in the earlier decision. 


[5] Our Civil Code, § 2837, provides that, in interpreting the terms of a con- 
tract of suretyship, the same rules are to be observed as in the case of other con- 
tracts. In Sather Banking Co. v. Briggs Co., 138 Cal. 724, 730, 72 P. 352, 354, this 
court said: 

“While it is true that a surety cannot be held beyond the express terms of his 
contract, yet in interpreting the terms of a contract of suretyship, the same rules 
are to be observed as in the case of other contracts. Such construction does not 
mean that words are to be distorted out of their natural meaning, or that, by implica- 
tion, something can be read into the contract that it will not reasonably bear; but 
it means that the contract shall be fairly construed with a view to effect the object 
for which it was given, and to accomplish the purpose for which it was designed. 
The old rule of strictissimi juris applies only to the extent, that no implication shall 
be indulged in to impose a burden not clearly inferable from the language of the con- 
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tract, but does not apply so as to hold that the contract shall not be reasonably 
interpreted as other contracts are.” 

A bond may incorporate, by reference expressly made thereto, other contracts, 
in which case the bond and the contract should be read together and construed fairly 
and reasonably as a whole according to the intention of the parties. Callan v. 
Empire State Surety Co., 20 Cal. App. 483, 486, 129 P. 978, 981; Smith v. Molleson, 
supra. Therefore, in interpreting the language of the undertaking for the purpose 
of gathering its scope, or the measure of the liability of the sureties, we must do so 
by treating or viewing the contract and the undertaking as completing an indivisible 
contract. In other words, we must, in order to ascertain the nature and extent of 
the liability to which the sureties have bound themselves, examine the language of 
the undertaking by the light of the agreement; faithful performance of the terms 
of which it guarantees (W. P. Fuller & Co. v. Alturas School District, 28 Cal. App. 
609, 612, 153 P. 743), or, as was said by this court, the extent of the surety’s liability 
must be gathered from the language used when read in the light of the circumstances 
a7 e transaction (Hollenbeck-Bush, etc., Co. v. Amweg, 177 Cal. 159. 162, 
170 P. 148). 

[6-8] The trial court here found that it was not true the additional work was 
ordered or performed without the knowledge or consent of the appellant, but that it 
had notice and knowledge of the changes and alterations by reason of the provisions 
in the contract and undertaking, which amounted “to advance consent of said surety 
to the said changes and alterations.” ‘This finding is based on the provision of the 
contract, supra, that, should the owner at any time during the progress of the work 
require any alteration, deviation, addition to, or omission from the contract, plans, 
or specifications, she should have the right and power to make such change or 
changes and the same should in no way injuriously affect or make void the contract. 
The court also found that the provision in the contract requiring the value of extra 
labor and material and the extension of time, if any, to be granted, to be reduced 
to writing before the work was done or materials furnished, was waived by the owner, 
the contractor and the architect. Provisions in building contracts similar in language 
and in effect have been frequently construed by the courts. The rule seems to be 


thoroughly well established that where alterations and changes are made pursuant 
to such agreement they are binding upon the surety unless they are so extensive and 
material as to amount to a departure from the original contract rather than a per- 
missible modification of its details. Equitable Surety Co. v. McMillan, 234 U. S. 


448, 457, 34 S. Ct. 803, 58 L. Ed. 1394. It appears to be equally well established 
that, where a building contract is referred to in the bond, and one of its provisions 
is tha tthe contractor shall well and faithfully keep its covenants and agreements 
and turn over the building free and clear of liens accruing by reason of the work 
described in the contract or any modification thereof, the surety must be held to 
have agreed that it will be equally bound in case changes are made within the scope 
of the provisions of the contract referred to. People’s Lumber Co. v. Gillard, 136 
Cal. 55, 61 68 P. 576. Where the contract provides that the owner may make or 
require to be made any alterations, additions, omissions, or substitutions in the plans, 
materials, or workmanship he may desire without invalidating the contract, and further 
provides that, if such alterations and deviations from the plans and specifications 
involve increased or diminished expense and require additional time to complete the 
building, a proper addition to or reduction of the contract price shall be made, anc 
a reasonable amount of time be added for the completion of the building, such pro- 
vision is one of the covenants to which a surety company will be held to have sub- 
scribed and bound itself. Dunne Investment Co. v. Empire State Surety Co., 27 
Cal. App. 208, 219, 150 P. 405, 411; City of Kennett v. Katz Const. Co., 273 Mo. 
279, 202 S. W. 558, 563; Hiller v. Daman, 183 Mo. App. 315, 166 S. W. 869. 

[9] There is no express requirement in the contract here under consideration 
that the surety for the contractor should be consulted, or its express consent obtained, 
for the making of any alterations or modifications or changes in the plans or specifi- 
cations or in the contract for the building. It agreed in advance to the making of 
such changes, with the proviso inserted that the cost thereof, and any delay occasioned 
the contractor thereby, should be fixed and determined before any extra work was 
done. The first question is, Did the failure of the owner and the contractor to 
agree upon these matters, as required by the contract, of itself work a release of 
the surety on the contractor’s bond? We are of opinion that it did not. Callan v. 
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Empire State Surety Co., supra. The appellant stood as guarantor for the faithful 
performance of the building contract, or any modification thereof. It consented in 
advance to the making of alterations, deviations, additions, or omissions during the 
construction, with the understanding that the same should in no way injuriously 
affect or make void the contract. We are not now dealing with an alteration of the 
contract for the performance of which the appellant became surety. About the 
most that can be said is that we are considering a departure from or a violation by 
the parties of certain provisions relating to the method of procedure during the 
performance of the contract. Smith v. Molleson, supra; Hustace v. Davis, 23 Haw. 
606. In this last case it was said (page 612): 

“Courts have properly drawn a distinction between changes in the contract or 
in the work to be performed, and a departure from the terms of the contract relating 
to the method of procedure or performance in the manner of carrying out the con- 
tract. As to the latter, deviations will not result in the release of the surety unless 
they tend to prejudice his rights.” 

The rule seems to be quite concisely stated in Martin v. Whites, 128 Mo. App. 
117, 106 S. W. 608, where, in discussing the rule that the liability of a surety is 
strictissimi juris, and that an alteration or change in the terms of the contract by 
the principal parties without the consent of the surety will operate to release him, 
the court said (page 123 [106 S. W. 609]): 

“There is a marked distinction, however, between a case where the identity of 
the surety’s contract has been destroyed without his consent and a case where there 
has been merely an immaterial deviation in performance from its terms without any 
implied or express agreement between the parties adding to or deducting from the 
original terms. The principal above referred to is entirely without influence under 
the circumstances mentioned, when there has been a mere permissive deviation in 
acts and omissions with respect to the performance of the contract. Now, in such 
vases, the matter of the surety’s liability or nonliability turns upon the question as 
to whether or not the deviations by the owner or obligee are material to the surety’s 
risk. The sum and substance of the entire adjudicated law upon this subject is, we 
believe, that whenever a creditor does an act, whereby injury or loss or liability to 
loss or increase of risk accrues to the surety without his assent, the surety is entitled, 
by reason thereof, to be discharged. In accord with this doctrine, it has frequently 
been adjudged in building cases that in the matter of acts and omissions with respect 
to the performance of the contract assured, mere immaterial variations and insub- 
stantial deviations which do not, in any manner, prejudice the right or encroach upon 
the liability of the surety, will be insufficient to operate a discharge.” 
sei a also, School District v. United States F. & G. Co., 96 Kan. 499, 152 P. 

An interesting note on the subject we are now considering is to be found in 16 
Ann, Cas. 348, wherein the writer declares that the reason for the above rule is based 
upon the doctrine of prior consent by the surety. It is held that the stipulations 
permitting alterations constitute consent in advance on the part of the surety to 
such alterations as are within the terms of the stipulations. It has become a common 
practice, the writer continues, for the parties to a working contract, when stipulating 
for alterations, to provide that such changes shall be made only on written agreement 
of the parties, or that the parties shall agree upon the cost thereof before they shall 
be made. When a material alteration is made without the observance of such formali- 
tics, the question arises whether the sureties are discharged. The authorities are 
not agreed on the subject. In some jurisdictions it is held that a failure to observe 
such formalities will discharge the surety. A contrary doctrine is adhered to in 
other jurisdictions, where it is held that such formalities are solely for the benefit 
of the owners and contractors, and may be waived by them without releasing the 
surety. The authorities holding the divergent views on the subject are collated in 
the note mentioned. We, therefore, deem it unnecessary to cite them here. We are 
of the view, notwithstanding anything in the former decision of the court, that we 
are in accord with the better rule, and the weight of authority, in holding that the 
failure of the owner and the contractor in this case to agree in advance on the value 
of extra work and materials, and to provide in writing for delays, as required by 
the contract, did not, in and of itself, work an absolute release of the appellant from 
=, liability on the contractor’s bond. See Siegel v. Hechler, 181 Cal. 187, 190, 183 P. 
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[10] The conclusion we have reached brings us to a consideration of the question 
whether or not the failure of the owner and the contractor to observe the formalities 
relating to extra work and materials resulted in such extensive and material altera- 
tions as to amount to a departure from the original building contract, rather than a 
permissible modification of its details. The building contract provides that no work 
should be considered as extra unless a separate estimate in writing therefor should be 
submitted by the contractor to the supervising architect, and his signature obtained 
thereto before its commencement. According to the evidence, Roberts, the contractor, 
was content in almost every case to accept the oral direction of the owner’s architect, 
or her building superintendent, in the matter of changes, alterations, or omissions, and 
in regard to extra work and materials. Such waiver of the written ageement con- 
cening those matters did not in any way change the liability of the surety. As a 
practical matter, it appears from the evidence and the findings that appellant was not 
prejudiced by the failure, in some instances, to obtain the agreement in advance. The 
contractor was allowed and receeived a fair and reasonable compensation for.all items 
of extra work. It is not contended, as we understand the record, that the cost to 
the owner, or the burden placed on the contractor, was any greater or any less by 
reason of the failure to observe the formalities concerning cost and delays, if any, than 
it would have been had those matters been reduced to writing. Consequently the lia- 
bility of the surety was just the same as though all the formalities had been strictly 
observed. Grafton v. Hinkley, 111 Wis. 46, 86 N. W. 859, 863. 

[11] There is a further clause in the contract that— 

“Should the contractor be obstructed or delayed in the prosecution or completion 
of work by the act, neglect, delay, or default of the owner, or the architect, * * * 
then the time herein fixed for the completion of the work shall be extended for a 
period equivalent to the time lost by reason of any or all of the causes aforesaid; but 
no such allowance shall be made unless a claim therefor is presented in writing to 
the architect within 24 hours of the occurrence of such delay. The duration of such 
extension shall be certified to by the architect, and his decision shall be final.” 

In the absence of such a clause in the contract, the contractor could no doubt have 
claimed an extension for delays, if there were any, occasioned by the act of the owner 
in ordering extra work. Ward v. Haren, 139 Mo. App. 8, 119 S. W. 446, 447. The 
requirements for extra work were acts of the owner. The failure of the contactor to 
invoke the benefit of the clause of the contract, in case any delay was occasioned by 
such act of the owner, operated to waive any right to subsequently claim an exten- 
sion on account of his being required to do such extra work. Hiller v. Daman, 183 
Mo. App. 315, 166 S. W. 869; Wagner Co. v. Cawker, 112 Wis. 532, 88 N. W. 599; 
Curry v. Olmstead, 26 R. I. 462, 59 A. 392; Ward v. Haren, supra. In Wagner v. 
Cawker, supra, the contractor sued on his contract. The owners, just as in this case, 
counterclaimed for damages for delay. In reply, the contractor alleged the delay was 
occasioned by the owners and their architects, by other contractors, and by changes 
and alterations made in the building. No claim for such delays was presented, as re- 
quired by a clause in the contract like the one here. The court held that compliance 
with the delay clause was a condition precedent to the right of the contractor to claim 
an extension of time for the completion of the building. It being admitted that the 
work was not completed within the time limited by the contract, the owners were held 
entitled to damages for the delay. 

[12, 13] Another clause of the contract has a material bearing on the rights of 
the parties to this controversy. It is provided therein that, should any dispute or con- 
troversy arise respecting the true construction or meaning of any of the provisions of 
the contract, plans or specifications, or as to what is extra work outside of the contract, 
or as to any payment to be made thereunder, or any matter o rthing to be done or per- 
formed thereunder, by either the owner or the contractor, or as to any omission, fail- 
ure, or neglect on the part of either the owner or contractor, such controversy or dis- 
pute shall be determined and decided by the architect, and his determination or de- 
cision thereupon shall be final and conclusive. On completion of the building, a con- 
troversy arose between the owner and the contractor respecting the extent and value 
og extras furnished at the request of the owner, and the claim of the contractor that, 
by reason of his having been compelled to do the extra work, he was entitled to an 
allowance of additicnal time, or an extension of the period within which he had 
contracted to complete the contract. All the matters were referred to the architect 
for the purpose of procuring a ruling and certificate from him as to the actual facts. 
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The architect filed such a certificate, in which he certified the facts and his conclu- 
sions in detail and at length concerning the matters referred to him. The question of 
the effect of such a certificate, under the provisions of a contract like the one here, 
has been considered by this court in a number of cases. It is now well settled that, 
where the parties to a building contract, by its terms, authorize the architect, as 
arbiter, to determine and certify facts material. to a proceeding under the contract, 
the certificate of the architect, duly made, that the fact exists, is conclusive upon the 
parties with respect to the thing to be done, to which such fact relates, or as to which, 
under the proceeding, it is to affect the rights of the parties. Such certificate can be 
impeached only for fraud or for gross mistake amounting to fraud. American- 
Hawaiian Eng. Co. v. Butler, 165 Cal. 497, 513, 133 P. 280, Ann. Cas. 1916C, 44; 
Connell v. Higgins, 170 Cal. 541, 552, 150 P. 769. In this case the trial court found 
that the architect acted in good faith, and in the exercise of a fair and reasonable judg- 
ment, and as an impartial arbitrator between the owner and the contractor. 

In his certificate the architect certified all items of extra work and their reason- 
able value. Many items claimed by the contractor were found to be included in the 
original contract. No serious complaint is made here concerning the determination 
of the architect on those matters. He further found, however, and certified that, 
beyond one extension of 30 days, which appears to have been given, the contractor was 
not delayed in the completion of the building by performance of any extras, or by any 
act, neglect, delay, or default of the owner or the architect, or any other contractor 
employed by the owner on the work, and also that he was not entitled to have his 
claim for an extension of time allowed by reason of any alterations, deviations from, 
additions to, or omissions in, the contract. In view of the binding force of the archi- 
tect’s unimpeached certificate, we conclude that it was not error for the trial court to 
exclude the evidence by which the appellant sought to show that the delay in the 
completion of the building resulted from, and was necessitated by, the performance 
of extra and additional work. 

[14] The second point made by appellant on this appeal is that the court should 
not have entered a decree giving the materialmen and laborers direct judgments 
against it for the full amounts of their claims, when there remained in the hands of 
the owner more than enough of the contract price due the contractor to fully pay and 
discharge the liens. So far as the relation of the lien claimants to the owner was 
concerned, there being a valid contract, they could only enforce their claims against 
the land on which the building was situated, and a personal judgment against the 
owner would have been erroneous. Builders’ Supply Depot v. O’Connor, 150 Cal. 265, 
267, 88 P. 982, 17 L. R. A. (N. S.) 909, 119 Am. St. Rep. 193, 11 Ann. Cas. 712; 
Pacific Portland Cement Co. v. Hopkins, 174 Cal. 251, 256, 162 P. 1016. Roberts, the 
contractor, was personally responsible to the lien claimants, and appellant stood for 
him. Hammond Lumber Co. v. Willis, 171 Cal. 565, 568, 153 P. 947. The bond given 
by appellant to secure the payment for labor and materials is conditioned that the 
contractor shall pay, or cause to be paid, all claims against him for such labor or 
materials, and is expressly made to inure to the benefit of any and all persons who 
perform labor upon or furnish materials to be used in the work described in the con- 
tract between Roberts and Mrs. Spires, or any modification thereof. By section 1183 
of the Code of Civil Procedure, and by the express stipulation in the bond, such per- 
sons are given a right of action to recover upon the bond against the contractor and 
his surety, or either of them, in any suit brought to foreclose liens which may be filed 
by such persons upon the property of the owner, or in a separate suit brought upon 
the bond. The claimants may recover in such action, or actions, the value of such 
labor done or materials furnished, not exceeding, however, in the aggregate the amount 
of the bond, which in this case was one-half of the contract price for the erection 
cf the building. The obligation of the appellant is therefore to pay the lienholders 
in full, provided their claims do not exceed the penal sum of the bond, $95,000. Roy- 
stone Co. v. Darling, 171 Cal. 526, 543, 154 P. 15. The direct judgment against appel- 


lant and in favor of the lien claimants in the aggregate sum of $40,791.41 was there- 
fore proper. 


The judgment is affirmed. 


We concur: Myers, C. J.; Lawlor, J.; Richards, J.; Seawell, J.; Shenk, J.; 
Lennon, J. 


On Application for Writ of Supersedeas. 
Per CurtAM. In its application for a writ of supersedeas, pending the final deter- 
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mination, of this action on appeal, the petitioner admits that, if the judgment as ren- 
dered by the trial court is affirmed in toto, no prejudice will be suffered by it. The 


court has this day handed down its judgment affirming the judgment of the trial court 
as rendered. 


‘or that reason the writ is denied. 


CITY OF POCATELLO v. FIDELITY & DEPOSIT CO. OF MARYLAND et at. 
(No. 4271.) 
(Supreme Court of Idaho. June 29, 1925.) 
237 Pacific Reporter 1106. 

1. MUNICIPAL CORPORATIONS—EVIDENCE HELD TO SHOW CONVER- 

SION OF FUNDS BY TREASURER. 

Evidence examined, and held to show that the city treasurer wrongfully converted 
city funds, whereby he and his surety became liable therefor. 

(For other cases, see Municipal Corporations, Dec. Dig. § 173[5].) 


2. OFFICERS—MISRECITAL IN OFFICIAL BOND, THAT PRINCIPAL 
WAS ELECTED WHEN HE WAS APPOINTED, HELD NOT TO AVOID 
BOND OR RELEASE PRINCIPAL OR SURETY. 

A misrecital in a bond, that the principal was elected when he was appointed, 
does not avoid the bond or release the principal or the surety. 
(For other cases, see Officers, Dec. Dig. § 126.) 


3. PRINCIPAL AND SURETY—PRINCIPAL GIVING JOINT AND SEV- 
ERAL UNDERTAKING HELD EQUALLY LIABLE THEREON WITH 
SURETY FOR BREACH OF CONDITIONS, ALTHOUGH HE HAD NOT 
SIGNED IT. 

A principal who gives a joint and several undertaking required by law is equally 
liable thereon with the surety for a breach of any of its conditions, although he has 
not signed the same. 

(For other cases, see Principal and Surety, Dec. Dig. § 20.) 


Appeal from District Court, Bannock County; O. R. Baum, Judge. 

Action by the City of Pocatello against Pat J. Phelan and the Fidelity & Deposit 
Company of Maryland, his surety. Judgment for plaintiff against the surety only, 
and it appeals. Reversed in part, and remanded, with instructions. 

Frank T. Wyman, of Boise, for appellant. 

Peterson & Coffin, of Pocatello, for respondent City of Pocatello. 

P. C. O'Malley, of Pocatello, for respondent Phelan. 

Givens, J. The city of Pocatello sued Pat J. Phelan and the Fidelity & Deposit 
Company of Maryland on his bond as city treasurer for an alleged shortage. The 
surety company appeals from the judgment entered against the surety and in favor of 
Phelan. The errors assigned are, in substance, the insufficiency of the evidence to 
show conversion by Phelan, and the entering of judgment against the surety and not 
against Phelan. 

[1] The evidence discloses that towards the end of his term of office as treasurer, 
Phelan, who also held the position of city clerk, was short in his accounts. Blank 
warrants signed by the mayor were left with Phelan which, when signed by him as 
clerk, he issued to reimburse himself for cash paid the city employees. On March 5, 
1921, he prepared a warrant, Plaintiff’s Exhibit H, payable to the city treasurer for the 
exact amount of the shortage which he admitted he had no authority to draw, and 
which was, as to number, a duplicate of one previously legally issued but for a differ- 
ent amount. This warrant was deposited by Phelan in the First National Bank, where 
he received credit for it, but according to custom it was carried by the First Savings 
Bank on which it was drawn until city funds were deposited for its payment, thus 
making it appear that Phelan had the requisite amount of money on hand at the time 
he relinquished his office and turned over the city’s funds to his successor, but the 
records disclose that it was never charged against the city on his books. 

Appellant contends that, conceding the warrant, Exhibit H, was illegal, it was the 
clerk’s act, and consequently the treasurer’s bond was not liable; that it is wholly un- 
important how Phelan as treasurer made up the shortage, saying in its brief: 

“He might have made up the shortage by borrowing it from friends or stealing it, 
and it would have made as little difference in the one case as in the other, so far as 
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his bond as treasurer is concerned. It is not a question of how he got the money 
to turn over to his successor, but did he get it and did he turn it over.” 

If he had in fact made up the shortage, the question of how he did so would have 
been immaterial, but, if there was any money deposited in the First National Bank, it 
was money belonging to the city. In other words, the original shortage had evidently 
occurred some time prior, and, in order to cover it up, the treasurer, in collusion with 
the city clerk, if any funds were transferred, took city funds to make up the shortage. 
He tried to put money in the city’s right-hand pocket by taking it out of the left- 
hand pocket, or no money in fact was deposited. If Phelan received from the clerk 
the amount of this warrant, then his account should have been increased that amount, 
in which event he should have turned over to his successor that much more. In 
either event he was short. The treasurer knew the purpose for which this warrant 
was issued, and knew that it was a void transaction, and the credit appearing in the 
First National Bank and which appeared in the amount turned over to his successor 
was in fact false and erroneous. In other words, the warrant transaction merely dis- 
closed the treasurer’s misconduct and the method he had employed in attempting to 
cover it up. His liability and the liability of his bondsman became fixed at the time 
of his original conversion, and, though his books showed the correct amount, they were 
false, and he did not in fact turn over to his successor the full amount he should have 
had on hand. 

[2] That on bond recited the treasurer was elected when he was in fact appointed 
did not avoid the bond or release the surety. State v. McDonald, 4 Idaho, 468, 40 P. 
312, 95 Am. St. Rep. 137. 

[3] The omission of Phelan to sign the bond did not release him from liability. 
State v. McDonald, supra, and Hoebel v. Utah-Idaho Live Stock Loan Co., 39 Idaho, 
294, 227 P. 1048. Consequently the trial court erroneously entered judgment in favor 
of Phelan as against the city. 

The judgment in favor of Phelan is therefore reversed, and the case remanded, 
with instructions to the court to enter judgment against Phelan and appellant Fidelity 
& Deposit Company of Maryland for the amount of the shortage, with interest; costs 
awarded to respondent, city of Pocatello. 

William A. Lee, C. J., and Wm. E. Lee and Taylor, JJ., concur. 


HARRIET STATE BANK er at. v. SAMELS ert at. (No. 24708.) 
(Supreme Court of Minnesota. July 17, 1925.) 
204 Northwestern Reporter 938. 
(Syllabus by the Court.) 

1. PRINCIPAL AND SURETY—BANK, OWNER OF NOTES IN WHICH IT 
HAD INTEREST, HELD ENTITLED TO SUE ON BOND GIVEN BY 
DIRECTOR AND EXECUTIVE OFFICER TO STATE SUPERINTEN- 
DENT OF BANKS. 

The doctrine of Jefferson v. Asch, 53 Minn. 446, 55 N. W. 604, 25 L. R. A. 257, 39 
Am. St. Rep. 618, to the effect that a stranger to a contract cannot recover thereon, 
although the contract contains a provision for his benefit, is not applicable to the 
contract set out in the opinion. 

(For other cases, see Principal and Surety, Dec. Dig. § 136.) 


2. PRINCIPAL AND SURETY—BANK AND STATE BANK SUPERINTEN- 
DENT MAY PROPERLY JOIN IN ACTION ON BOND GIVEN FOR 
BENEFIT OF BANK AND RUNNING TO SUPERINTENDENT. 

Where a bond, given for the benefit of a bank, runs to the superintendent of banks, 
the bank and the superintendent may properly join in an action on the bond. 
(For other cases, see Principal and Surety, Dec. Dig. § 151.) 

3. PRINCIPAL AND SURETY—NEITHER PRINCIPAL NOR SURETY ON 
BOND. GIVEN TO OBTAIN PERMISSION FOR BANK TO REMAIN IN 
a CAN DEFEND ON GROUND OF LACK OF CONSIDERA- 
The principal in the bond was an officer and large stockholder of the bank. By 

giving the bond, the bank obtained the permission of the superintendent to continue 

in business. The surety was paid a premium for writing the bond. Neither obligor 
can defend on the ground that there was no consideration for the bond. 


(For other cases, see Principal and Surety, Dec. Dig. § 33.) 
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4. BANKS AND BANKING—STATUTE, PROHIBITING BANK FROM MAK- 

ING LOAN TO ONE PERSON IN EXCESS OF CERTAIN PERCENTAGE 

OF CAPITAL AND SURPLUS, HELD NOT TO APPLY TO BOND 

TAKEN TO SECURE PAYMENT OF BANK’S NOTES. 

Section 7677, G. S. 1923, prohibiting a bank from making a loan to one person 
of more than 15 per cent of its capital and surplus, has no application to a bond taken 
to secure payment of the bank’s notes. 

(For other cases, see Banks and Banking, Dec. Dig. § 176.) 


5. BANKS AND BANKING—RESOLUTION OF BOARD OF DIRECTORS, 
AUTHORIZING ACCEPTANCE OF BOND GIVEN BY OFFICIAL TO 
STATE BANK SUPERINTENDENT TO SECURE PERMISSION TO 
CONTINUE IN BUSINESS, IS UNNECESSARY. 

Taking such a bond is in the nature of routine business. A resolution of the board 
of directors, pursuant to section 7678, G. S. 1923, authorizing its acceptance, is un- 
necessary. 

(For other cases, see Banks and Banking, Dec. Dig. § 109[1].) 


6. PRINCIPAL AND SURETY—BANK HELD TO HAVE BENEFICIAL IN- 
TEREST IN BOND GIVEN TO ENABLE IT TO CONTINUE IN BUSI- 
NESS. 

The bank had a beneficial interest in the bond. One of the purposes for which it 
was executed was to enable the bank to continue in business. 
(For other cases, see Principal and Surety, Dec. Dig. § 136.) 


7. PRINCIPAL AND SURETY—BANK HELD TO HAVE NO DUTY TO 
PURSUE MAKERS OF NOTES DESCRIBED IN BOND BEFORE SUING 
ON BOND. 

The bonds was not given merely to secure the collection of the notes described 
therein, hence the bank was under no duty to pursue the makers thereof before coming 
on the bond. 

(For other cases, see Insurance, Dec. Dig. § 125.) 


8. BANKS AND BANKING—STATE SUPERINTENDENT OF BANKS 
HELD TO HAVE AUTHORITY TO ACCEPT BOND AS CONDITION 
TO PERMIT BANK TO CONTINUE IN BUSINESS; STATE BANK SU- 
PERINTENDENT TAKING BOND BEFORE PERMITTING BANK TO 
CONTINUE IN BUSINESS HELD NOT TO HAVE VIOLATED PUBLIC 
POLICY, NOR TO HAVE ILLEGALLY CONNIVED AT ACCEPTANCE 
OF DEPOSITS AFTER BANK BECAME UNSAFE. 

In taking the bond, the superintendent of banks did not exceed the authority con- 
ferred upon him by sections 5324, 7688, G. S. 1923. Neither did he offend public 
policy by permitting the bank to continue in business instead of closing its doors and 
liquidating its assets, nor did he violate section 10407, G. S. 1923, by conniving at the 
acceptance of deposits by the bank after it had become unsafe. 

(For other cases, see Banks and Banking, Dec. Dig. § 17.) 


9, PRINCIPAL AND SURETY—FAILURE OF PARTIES TO CARRY OUT 
TERMS OF CONTRACT HELD NOT TO DISCHARGE OBLIGORS IN 
BOND FROM LIABILITY THEREON. 

The failure of the immediate parties to the contract to carry out the terms thereof 

did not discharge the obligors in the bond from liability thereon. The final provision 

ot the bond avoids that result. 

(For other ‘cases, see Principal and Surety, Dec. Dig. § 67.) 
10. PLEADING—EFFECT OF DEMURRER TO PLEADING STATED. 


A demurrer to a pleading admits all material facts well pleaded, all inferences of 
fact which may fairly be made therefrom, and all necessary legal inferences which 
arise from the facts pleaded. 

(For other cases, see Pleading, Dec. Dig. § 214[2, 4, 5].) 


Appeal from District Court, Hennepin County; W. C. Leary, Judge. 

Action by the Harriet State Bank and another against George E. Samels and 
another. After overruling separate demurrers to the complaint, the trial court made 
a statutory certificate of doubt, and defendants appeal separately. Orders affirmed. 





1086 The Insurance Law Journal, Vol. 65 [Dec., 1925 


Wm. E. G. Watson and Jesse Van Valkenburg, both of Minneapolis, and Bjork- 
lund & Andre, of St. Paul, for appellants. 

C. L. Hilton, Atty. Gen., Rollin Smith, Asst. Atty. Gen., and Fowler, Carlson, 
Furber & Johnson, of Minneapolis, for respondents. 

Lees, C. Action on a bond executed by the defendant Samels, as principal, and 
the Hartford Accident & Indemnity Company, as surety, to A. J. Veigel, as state 
superintendent of banks. Mr. Veigel and the Harriet State Bank joined in bringing 
the action. Separate demurrers to the complaint were interposed and overruled. The 
court made the statutory certificate of doubt, and defendants appealed separately. 

The capital of the bank was $25,000. It has become impaired and its liabilities 
exceeded is assets. It was notified by Mr. Veigel to levy a stockholders assessment 
or replace bad paper with good. Samels was a director, an executive officer, and one 
of the principal stockholders. On May 29, 1923, he entered into a contract with John 
R. Schuknecht, which is made part of the complaint. The contract recites that 
Schuknecht desired to purchase all the outstanding capital stock of the bank, and that 
Samels was to get control of it and transfer it to Schuknecht, who was to take over 
the management of the bank on June 15, 1923. On November 1, 1923, Schuknecht 
was to pay Samels the book value of the stock plus $10,000. Evidently it was thought 
that the book value would not be less than $25,000. Schuknecht was to deposit the 
purchase price of the stock with the bank. The bank was to hold the deposit for one 
year (unless it was sooner released by agreement of the parties) “as a reserve and in 
the nature of a guarantee to indemnify” Schuknecht from any loss sustained on ac- 
count of paper of doubtful value, and to replace at face value any of the bank’s 
securities which might be rejected because they were not “bankable paper.” 

Then follows a recital that a list of the doubtful paper has been furnished to the 
superintendent of banks; that Samels has given a bond of $50,000 to him to secure the 

performance of the contract, and has agreed to put the assets of the bank in a con- 
Hition satisfactory to him and to the Minneapolis Clearing House Association; and 
that, if necessary, resort to the deposit and to the bond may be had to maintain the 
bank in that condition. The bond was executed June 2, 1923; refers to the contract; 
lists notes aggregating $49,942.96 as of doubtful value; states that it shall be for the 
benefit of any person entitled to the protection thereof; that its purpose is to insure 
the payment of the notes; that there shall be no liability thereon until the deposit of 
the purchase price of the stock has been exhausted; and that the bond, reduced by the 
deposit to $15,000, is to remain and be in force as security for the notes which are 
still unpaid. The bond concludes with this provision: 

“It is further understood and agreed that in case John R. Schuknecht does not 
complete his contract of purchase according to his agreement with George E. Samels 
and does not pay in the $35,000 as purchase price for said Harriet State Bank, then 
ini that event this bond is automatically reduced in the amount of $35,000.” 

The complaint alleges that the contract was made by authority of the bank and its 
stockholders and was accepted; that the consideration for the bond was the premium 
paid and the permission given to the bank to continue in business; that the contract 
was not performed; that on November 20, 1923, the superintendent of banks took 
charge and continued in charge of the bank, until a reorganization was effected on 
April 1, 1924; that, while he was in charge and for a valuable consideration, the 
obligors reaffirmed the bond and agreed to carry out the terms and conditions thereof ; 
that the bank continued to be the owner of the notes listed; and that there is due and 
unpaid upon them a sum greatly in excess of $15,000. 

[1] 1. In Jefferson v. Asch, 53 Minn. 446, 55 N. W. 604, 25 L. R. A. 257, 39 Am. St. 
Rep. 618, it was held that a stranger to a contract to whom the promisee is under no 
duty or obligation, who is not in previty with the parties, and who has paid no con- 
sideration, cannot recover upon a promise to do something for his benefit. That doc- 
trine is firmly established in this jurisdiction (Clark v. Hennessey, 122 Minn. 476, 142 
N. W. 873; General Elec. Co. v. Jordan, 137 Minn. 107, 162 N. W. 1061; Clark v. 
Clark, 204 N. W. ——), but we think it has no application here. 

The notes continued to be the property of the bank after the contract was made. 
It was to hold the deposit of the price of the stock to cover them. The value of its 
assets would be reduced, if they were not collected. For that reason Schuknecht was 
interested in their collection. Both the superintendent of banks and Samels were 
seeking to maintain the solvency of the bank. Samels as an officer owed duties to the 
bank which he was endeavoring to discharge. To carry out the terms of the con- 
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tract, the bank had to act, as well as Samels and Schuknecht; its co-operation was 
necessary. The facts alleged do not bring the case within the scope of rule adopted 
in Jefferson v. Asch. They are more nearly like those in Feldman v. Arnold, 158 
Minn. 243, 197 N. W. 219. See, also, Michaud v. Erickson, 108 Minn. 356, 122 N. W. 
324. The bank can maintain an action on the bond. 

[2] 2. Although the bond ran to Mr. Veigel, the bank was the party really inter- 
ested, hence it had a right to sue. Section 9165, G. S. 1923; 20 R. C. L. 665. The 
superintendent could also sue, because the bond ran to him for the benefit of the bank. 
Section 9167, G. S. 1923; Pomeroy’s Code Rem. pp. 113, 238; 30 Cyc. 86. 

[3] 3. The execution of the bond induced the superintendent to allow the bank to 
continue in business. This was an advantage to Samels, who was confronted by lia- 
bility as a stockholder if the bank were closed. Samels cannot be heard to say that 
the bond was without consideration. The surety received a premium for writing the 
bond, sence it is in no position to urge want of consideration. Whether the consid- 
eration was. received from the bank or from Samels is of no consequence, for it is not 
necessary that the plaintiff unite in his person both consideration and promise. Van 
Eman v. Stanchfield, 10 Minn. 255 (Gil. 197). 

[4] 4. Citing section 7677, G. S. 1923, appellants contend that the bank was not 
authorized to accept the undertaking of the surety, because the amount exceeded 15 
per cent. of the bank’s capital and surplus. That section relates to loans, and not to 
security for loans. A bank is not prohibited from taking any amount or kind of 
security to protect it against possible loss from loans already made. The purpose of 
the statute is to prevent disaster to a bank by loans of a large portion of its funds 
to any oe business concern. Trumer v. South Side Bank, 139 Minn. 222, 166 
N. W. 127. 

[5] 5. It is contended that the bank could not lawfully become a party to the con- 
tract in the absence of a resolution adopted by the board of directors, as prescribed 
by section 7678, G. S. 1923. That section has no application to the routine business 
of banks. Taking security for loans already made is routine business. Sutley v. Polk 
County State Bank (Minn.) 202 N. W. 338. The bank incurred no liability. It had 
everything to gain and nothing to lose. A resolution authorizing the acceptance of 
the benefits of the transaction was unnecessary. 

[6] 6. The contention that the contract and bond show conclusively that they were 
not made for the benefit of the bank is without merit. Evidence of a purpose to avert 
threatened insolvency appears in both instruments. What has been said in the first 
section of this opinion is applicable. Feldman v. Arnold, supra, is opposed to the 
contention. 

[7] 7. It is contended that the bond was given merely to secure the collection of 
the notes, hence there can be no recovery upon it until the remedy against the makers 
has been exhausted. By the terms of the contract, if any of the notes did not measure 
up to the standard of bankable paper, part or all of the cash deposit could be with- 
drawn. When the deposit was exhausted resort might be had to the bond. The de- 
posit was to be used in “liquidating” the notes. The bond recites that its purpose is 
“to secure and insure the payment of the above-listed promissory notes.’ No words 
in the contract or bond fairly import that the bank is under a duty to pursue the 
makers of the notes before coming on the bond, or that the obligors are mere in- 
surers of the solvency of the makers. We hold that the bond is not a collection bond, 
but one intended to secure the payment of the notes at maturity. 

[8] 8. It is urged that, since the superintendent of banks is a statutory officer, he 
has no authority save that expressly conferred upon him by law; that he is powerless 
to agree to refrain from the performance of an official duty; that he should have 
closed the doors of the bank when its capital became impaired; and that it was con- 
trary to public policy to permit the bank, threatened with insolvency as it was, to - 
continue to receive deposits. 

Section 5324, G. S. 1923, provides that all state banks shall be under the super- 
vision and subject to the control of the superintendent. Section 7688, G. S. 1923, 
authorizes him to take possession of the property and business of a bank and liquidate 
the bank whenever it appears to him that its capital is impaired, or that it is conduct- 
ing its business in an unsafe manner. 

The Legislature has not prescribed the manner in which the superintendent shall 
exercise control. It is his duty to exercise his powers so as to safeguard the rights 
of those who deal with banks in reliance upon their stability and solvency. The 
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Legislature has conferred upon him the general power of control, leaving it to him 
to determine in what manner the power may best be exercised. If he can save a bank 
from liquidation and protect the depositors from loss: by compelling a change of man- 
agement, or the replacement of assets of doubtful value with those which are sound, 
or if he can obtain security for the payment of obligations due to the bank and so 
transform bad paper into good, no one should be heard to complain. It is sound public 
policy to permit him to adopt any lawful method by which the failure of a bank may 
be averted. Although the statute does not expressly authorize him to take security for 
the payment of notes due to a bank of impaired capital, authority may be inferred 
from the language of the statute. 

But, granting for the purpose of the argument, that statutory authority was ex- 
ceeded, it does not follow that the obligors are released. Acts of a public officer in 
excess of authority are not necessarily contrary to public policy. When public policy 
is not offended, a contract with him may work an estoppel and prevent the parties 
thereto from questioning his authority. City of Marshall v. Kalman, 153 Minn. 320, 
329, 190 N. W. 597. This is a proper case for the application of that doctrine. Hav- 
ing procured permission to continue the operations of the bank, Samels is estopped to 
deny Veigel’s authority to take the bond, and so is the surety which received the pre- 
mium. It is asserted that the superintendent connived at the acceptance of deposits by 
the bank, when it was insolvent and in an unsafe condition, hence he violated section 
10407, G. S. 1923, and therefore public policy requires a holding that the bond is void. 
To this we cannot agree. The purpose of the bond was to prevent the bank from 
becoming insolvent and to protect depositors against loss. It would be an unwar- 
ranted construction of the statute to hold that it makes acts criminal which were 
clearly done for the laudable purpose of maintaining the solvency of the bank. 

[9] 9. Much is made of the fact that the complaint alleges that the contract “was 
in no respect performed by any of the parties thereto or otherwise.” There would be 
force in the point were it not for the concluding paragraph of the bond to which we 
have already adverted. It appears therefrom that the parties had in contemplation the 
possible nonperformance of the contract. In that contingency the liability of the 
obligors is reduced to $15,000. It seems clear that the effect of nonperformance was 
not to extinguish the liability of the obligors completely, but only partially. The con- 
tingency contemplated has arisen. Schuknecht did not purchase the stock or make 
the deposit of $35,000. Notes listed as doubtful remain unpaid in an amount exceed- 
ing $15,000. The obligors undertook to pay if Schuknecht did not perform. They 
cannot escape because he did not perform. 

[10] 10. Other points are raised and argued in the briefs. Our examination of 
those not mentioned has satisfied us that they are not of sufficient importance to merit 
discussion. In passing on the questions discussed, we heed the familiar rule that a 
demurrer admits all material facts well pleaded, all the inferences of fact which may 
fairly be made therefrom, and all the necessary legal inferences which arise from the 


facts pleaded. Dun. Dig. 7542. We hold that the demurrers were properly overruled. 
Orders affirmed. 


NATIONAL UNION FIRE INS. CO. v. NEVILS er at. (No. 3643.) 
(Springfield Court of Appeals. Missouri. Juiy 1, 1925.) 
274 Southwestern Reporter 503. 

8 INSURANCE—RECOVERY FROM DISCHARGED AGENT OF COMMIS- 
SIONS ON CANCELED POLICIES DID NOT REQUIRE SHOWING OF 
VALIDITY OF CANCELLATIONS, UNLESS TERMS OF POLICIES 
NECESSITATED SUCH SHOWING. 

Recovery from discharged agent of commissions on canceled policies did not re- 
quire showing of validity of cancellations, unless terms of policies necessitated such 
showing. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 


10. INSURANCE—DEFENDANT HELD ENTITLED TO ASSERT DEFENSE 
OF ARBITRARY CANCELLATION OF POLICY ONLY BY SPECIAL 
PLEA IN ANSWER. 

In action on bond of discharged fire insurance agent to recover unearned com- 
missions on canceled policies, defendants held entitled to assert the question of arbi- 
trary cancellation only by special plea and answer. 


(For other cases, see Insurance, Dec. Dig. § 83[1].) 
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11. INSURANCE—AGENT AND SURETIES ASSERTING ARBITRARY 
CANCELLATIONS OF FIRE INSURANCE POLICIES HELD TO HAVE 
BURDEN OF ESTABLISHING THAT FACT. : 

In suit against insurance agent and sureties defendants asserting arbitrary can- 
cellation of fire insurance policies held to have burden of establishing that fact. 
(For other cases, see Insurance, Dec. Dig. § 83[1].) 

12. EVIDENCE—COMMON KNOWLEDGE THAT INSURANCE POLICY ON 
WHICH PREMIUM HAS BEEN PAID MAY BE CANCELED BEFORE 
RUNNING FULL TIME. 

It is common knowledge that a fire insurance policy on which a premium has 
been paid may be canceled before running full time. 
For other cases, see Evidence, Dec. Dig. § 5[2].) 


13. EVIDENCE—COMMON KNOWLEDGE THAT, WHEN INSURANCE 
POLICY. IS CANCELED BEFORE FULL TIME, PART OF PREMIUM 
PAID MUST BE RETURNED TO INSURED. 

It is common knowledge that, when a policy of fire insurance is canceled 
before it has run to full time, a part of the premium paid by insured must be 
returned to him by insurer. 

For other cases, see Evidence, Dec. Dig. § 5[2].) 

14. INSURANCE—WHEN INSURER RETURNS TO INSURED UNEARNED 
PORTION OF PREMIUM PAID ON CANCELED POLICY, INSURER’S 
AGENT ENTITLED TO RETAIN COMMISSION ONLY ON AMOUNT 
OF PREMIUM RETAINED BY INSURER. 

When insurer returns to insured unearned portion of premium paid on canceled 
policy, insurer’s agent is entitled to retain a commission only on amount of premium 
retained by insurer. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 


15. PRINCIPAL AND SURETY—CONTRACT OF VOLUNTARY SURETY 
TO BE CONSTRUED BY SAME RULES AS ALL OTHER CONTRACTS. 
Contract of voluntary surety is to be construed by same rules as all other con- 

tracts, and the language used is to be given its ordinary meaning with a view to 

carry out the intention of the parties as expressed in the instrument executed by 
them. 
(For other cases, see Principal and Surety, Dec. Dig. § 59.) 


16. PRINCIPAL AND SURETY—STRAINED, CONSTRUCTION OF CON- 
shone NOT BE RESORTED TO TO RELEASE, OR HOLD 
R : 


A strained construction of contract should not be resorted to to release or hold 
sureties. 


(For other cases, see Principal and Surety, Dec. Dig. § 59.) 


17. INSURANCE—BOND, GIVEN BY INSURANCE AGENT TO INSURER 
TO RETURN MONEY DUE INSURER, CONSTRUED. 
_ Bond, given by a fire insurance agent to pay to insurer money due it from 
time to time for amounts collected or received for premiums for policies and re- 
newals thereof or for any ground, construed, and held to mean that, when the agent 
collected premiums on insurance policies, the sureties undertook to see that he paid 
that premium or any part of it to the company whenever it became his duty to 
pay it, regardless of the contingency which made it his duty to pay it. 
(For other cases, see Insurance, Dec. Dig. § 83[1].) 


18. PRINCIPAL AND SURETY—LIABILITY OF SURETIES ON BOND 
HELD FIXED BY BOND THEY SIGNED AND NOT BY THEIR 
KNOWLEDGE OF TERMS OF CONTRACT BETWEEN PRINCIPAL 
AND OBLIGEE OF BOND. 

Liability of sureties on bond held fixed by bond they signed and not by. their 


knowledge at the time of the terms of a contract of employment between principal 
and obligee of bond. 


(For other cases, see Principal and Surety, Dec. Dig. § 66[1].) 
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19. PRINCIPAL AND SURETY—SURETIES SIGNING BOND GIVEN TO 
SECURE PERFORMANCE BY PRINCIPAL OF CONTRACT WITH 
OBLIGEE OF BOND BOUND THEMSELVES TO PRINCIPAL’S COM- 
PLIANCE WITH THAT CONTRACT. 


Sureties signing a bond given to secure performance by principal of contract 
with obligee of bond bound themselves to such principal’s compliance with that 
contract. 


(For other cases, see Principal and Surety, Dec. Dig. § 66[2].) 
Appeal from Circuit Court, Christian County; Fred Stewart, Judge. 


Action by the National Union Fire Insurance Company, a corporation, against 
J. E. Nevils and two others. Judgment for defendants, and plaintiff appeals. Re- 
versed and remanded, with directions. 

Alfred Page and Val Mason, both of Springfield, for appellant. 

J. S. Clarke, of Ava, for respondents. 

Cox, P. J. J. E. Nevils was agent for plaintiff in writing insurance, and exe- 
cuted to plaintiff his bond in the sum of $500 with the other two respondents as 
sureties. Nevils’ agency was terminated by appellant, and this suit was brought 
upon the bond to recover the full amount thereof; the petition alleging that Nevils 
was indebted to plaintiff in the sum of $524.26. A demurrer to the petition was 
filed and overruled. Answer was then filed. On motion of plaintiff the case was 
referred to a referee. The referee heard the evidence and filed a report in which 
he recommended that judgment be entered in favor of plaintiff for $500, the pen- 
alty of the bond. Exceptions to the report of the referee were filed by the 
sureties, Singleton and Yeoman. The exceptions were sustained, but upon what 
ground does not appear of record. The defendants, Singleton and Yeoman, then 
defiled the demurrer to the petition without withdrawing the answer. The court 
then sustained the demurrer, and, plaintiff refusing to plead further, judgment 
was entered against it and it then appealed. 

The petition alleged the employment of Nevils as agent for plaintiff and the 
execution of the bond sued on, and alleged the condition of the bond to be in part 
that Nevils should pay all sums collected by him, and pay unearned premiums on 
policies of insurance that might be canceled. The petition then alleged as a breach 
of the bond that Nevils had failed to return and pay to plaintiff the unearned com- 
missions on canceled policies to the amount of $524.60, and asked judgment for 
$500, the penalty of the bond. 

The demurrer to the petition specified three grounds: First, that the petition 
did not. state any cause of action against defendants; second, because. the petition 
is based upon a contract between the plaintiff and J. E. Nevils and the contract 
or a copy thereof was not filed; third, that the bond is so indefinite, uncertain, and 
ambiguous in its terms that it could not be binding upon defendants, as alleged 
in the petition. 

[1, 2] Of these in inverse order. It is contended that the terms of the bond 
do not cover liability for failure to return to plaintiff unearned commission result- 
ing from the cancellation of policies. The condition of the bond is not copied 
in the petition, but the allegation in the petition which pleads the terms of the 
bond specifically states that it covers unearned commissions on canceled policies, 
and hence the petition is not open to that objection. Whether the bond in fact 
covers unearned commission on canceled policies is a question to be determined when 
the court is called upon to construe the bond, and, since the bond is not copied in 
the petition, its construction is not involved in considering a demurrer to the peti- 
tion. The allegations of the petition determine its sufficiency, and we hold this 
petition good as against the third ground of the demurrer. 

[3] The second ground is based on the fact that the agency contract between 
plaintiff and J. E. Nevils, or a copy thereof, is not filed with the petition. This 
suit is on the bond, and a copy of it is filed. While the agency contract between 
plaintiff and Nevils would be competent evidence in determining whether or not 
Nevils was indebted to plaintiff, the suit was on the bond and not on that con- 
tract; hence the bond was the only written instrument that plaintiff was required 
to file with its petition. 

[4-6] As sustaining our position on the two propositions just discussed, we may 
say further that, when a suit is based on a written instrument executed by the party 
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sued, the statute (section 1270, Stat. 1919) réquires that the instrument or a copy 
thereof be filed with the petition. A failure to file it, however, can only be taken 
advantage of by motion to dismiss or require it to be filed, and cannot be considered 
on a demurrer to the petition. On demurrer the petition must be judged by what 
appears on its face, and an exhibit is no part of the petition, and cannot be 
used to either aid or condemn it. Burdsal v. Davies, 58 Mo. 138; The Hann &° 
St. Joe R. R. Co. v. Knudson, 62 Mo. 569; Peake v. Bell, 65 Mo. 224; Pomeroy v. 
Fullerton, 113 Mo. 440, 453, 21 S. W. 19; Hickory County v. Fugate, 143 Mo. 71, 
79, 44 S. W. 789; Hubbard v. Slavens, 218 Mo. 598, 622, 117 S. W. 1104; Lacka- 
wanna Coal & Iron Co. v. Long, 231 Mo. -605, 611, 133 C. W. 35; State ex rel. 
Greene County v. Lydy, 242 Mo. 316, 146 S. W. 789; Pac. Lime & Gypsum Co. v. 
Mo. Bridge & Iron Co., 286 Mo. 112, 118, 226 S. W. 853. 

[7-11] The first ground of demurrer, to wit, that the petition does not state 
facts sufficient to constitute a cause of action, against defendants rests on the con- 
tention that the plaintiff could not cancel policies arbitrarily and require the agent 
to refund unearned commission, but, in order to require the agent to return un- 
earned commission on policies canceled by plaintiff, it must appear that the plaintiff 
had a good and sufficient reason for canceling the policies, and that the reason for 
the cancellation must be alleged in the petition and the burden of proof was on the 
plaintiff to sustain that allegation. If that contention were sound, this petition is 
not open to that objection, because it does not allege that the policies were can- 
celed by plaintiff. It is common knowledge that the insured as well as the in- 
surer may cause an insurance policy to be canceled, or it may be done by mutual 
consent. This petition does not allege at whose instance the policies were can- 
celed, and hence is not open to the objection made against it. We are of the 
opinion, however, that, if plaintiff did, of its own volition, cancel the policies, it is 
not necessary for plaintiff to allege or prove a reason for so doing, unless the 
terms of the policies are such as to make it necessary. The terms of the policies 
which govern the question of the right to cancel are not set out in the petition, and, 
if defendants desire to reach that question, they should have asked that the peti- 
tion be made more specific in that regard. It occurs to us that, unless there is 
some provision of the policies canceled that controls, the question of an arbitrary 
cancellation, which means a cancellation without reason and for some sinister pur- 
pose, could only be raised by special plea in the answer, and the burden of proof 
on that question would be on defendants. We do not think the petition open to 
the objections raised against it, and hold that the court erred in sustaining the 
demurrer to it. 

It is insisted by appellant that the judgment should be reversed and the cause 
remanded, with directions to enter judgment on the report of the referee. This 
upon the alleged ground that there was no substantial conflict in the evidence, 
and that judgment for plaintiff as recommended by the referee is the only judgment 
that could properly be entered on the facts as shown by the evidence and found 
by the referee. Respondents contend that on the evidence plaintiff could not recover 
because the bond does not cover the itms sued for, and for the further reason that 
thre was no showing by plaintiff that it had any just cause to cancel the policies. 

On the question of the necessity for plaintiff to show a reason to cancel the 
policies we have already held adversely to respondents’ contention. The next ques- 
tion is, Does the bond cover the unearned commission on canceled policies? The 
conditon of the bond as far as pertinent here as follows: 

“That if the above bonded J. E. Nevils as agent of the said company shall 
faithfully and punctually pay over to the said company all amounts due or that may 
become due to it from time to time for moneys collected or received by him for 
premiums on policies of insurance and renewals thereof or for any ground what- 
ever.” 

[12-14] It will be observed that the condition of the bond does not specifically 
mention money that may be due the company as unearned commission on canceled 
policies. It does, however, require the agent to “faithfully and punctually pay over 
to the said Company all amounts due or that may become due to it from time to 
time for moneys collected or received by him for premiums on policies of insurance 
and renewals thereof.” We think that provision covers unearned commissions on 
canceled policies. The commission due the agent comes out of the premium col- 
lected by him from the insured. The bond requires him to pay to the company all 
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amounts due or that may become due to it from time to time for money received 
by him for premiums on policies and renewals. When the premium on a policy 
was paid, all of that premium except the commission of the agent was then due 
the company, and it was the duty o fthe agent to punctually pay it to the company. 
It was just as certainly the duty of the agent to pay to the company any part of 
* the premium collected by him that should thereafter become due to it from time 
to time as it was his duty to pay what was already due the company. When 
premiums are paid, the agent retains. at the time his entir commission on the sup- 
position that the policy will remain in force for the full term for which it was 
written, and, if it did, then there would be no more to become due to the com- 
pany out of the premium collected, but it is common knowledge, and these sure- 
ties on this bond must have known when they signed the bond, that an insurance 
policy on which the premium has been paid may be canceled before it has run 
the full time, and that, when that occurs, part of the premium paid by the insured 
must be returned to him by the company. When that is done, then the agent is 
only entitled to retain his commission on the amount of premium retained: by the 
company after returning the unearned portion of the premium to the insured. There- 
fore, upon the happening of that event the part of the premium retained by the 
agent as commission which is unearned becomes at that time due the company 
from the agent, and is covered by the provision of the bond which requires the 
agent to pay to the company amounts that may become due it from time to time 
for moneys collected by him as premiums on policies of insurance secured by him 
as agent for the company. This seems to us to be a fair and reasonable construction 
of the terms of the bond. 


[15, 16] While it is true, as contended by respondents, that voluntary sureties are 
the favorites of the law, and have the right to stand on the strict letter of the 
obligation they sign, as has often been held by the courts of this state, for which see 
Pemiscot County Bank v. Tindle, 272 Mo. 681, 695, 199 S. W. 1025 et seq.; Saginaw 
Medicine Co. v. Dykes et al., 210 Mo. App. 399, 405, 406, 238 S. W. 556, and 
many other cases that might be cited, yet the same cases, and many others, also hold 
that the contract of a voluntary surety is to be construed by the same rules as all 
other contracts, and the language used is to be given its ordinary meaning with a 
view to carry out the intention of the parties as expressed in the instrument exe- 
cuted by them. “There should be no strained construction in order to release or 
hold the sureties.” Beers v. Wolf, 116 Mo. 179, 184, 22 S. W. 620, 621; Mo. Kan. 
Tex. Rv. Co. v. American Surety Co., 291 Mo. 92, 122, 236, S. W. 657; Evans v. 
U. S. Fidelity & Guarantee Co., 195 Mo. App. 438, 443, 192 S. W. 112. 


[17-19] Applying these rules of construction to the bond before us, we hold 
that it expresses the intention of the parties that the sureties should be bound for 
the failure of the agent to pay to the company any amount that should become 
due the company from him on account of premiums received by him whether it 
became due the company as soon as paid the agent or should become due from time 
to time thereafter by the cancellation of policies which would reduce the amount 
the agent would be authorized to retain as commission upon premiums collected 
by him. In other words, when the agent collected premiums on insurance policies, 
the sureties undertook to see that he paid that premium or any part of it to the 
company whenever it became his duty to pay it, regardless of the contingency which 
made it his duty to pay it. The sureties both testified that they did not know the 
terms of the contract between the company and the agent Nevils when they signed 
the bond. We do not regard that as material. Their liability was fixed by the bond 
they signed and not by their knowledge at the time of the terms of the contract 
between the agent and the company. The bond itself was given to secure the per- 
formance by Nevils of his contract with the company, and the sureties must have 
known that fact when they signed the bond, and by signing the bond they bound 
themselves to see that the agent complied with that contract as far as it related to 
his paying the company any amount of money that might from time to time become 
due from him to the company on account of premiums collected by him. 

[20] Respondents insist that the case should not have been referred but should 
have been tried by a jury. The alleged breach of the bond required: the examination 
of some 49 or 50 items. The answer was a general denial, which put in issue the 
correctness of each of these items. It is apparent that it would have been impossi- 
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ble for a jury to carry these items in mind and render a correct verdict on each 
and all of them. Under the pleadings we think the case was properly referred. 

Appellant asks that the judgment be reversed and the cause remanded, with 
directions to enter judgment for plaintiff on the report of the referee. There 
were a few items in the account of plaintiff that the evidence for defendant dis- 
puted, and, in view of that, we are not disposed to order judgment entered for 
plaintiff. 

[21-23] Respondents raise the point that no judgment could be rendered on the 
report of the referee against defendant Nevils because he was never served with 
process nor voluntarily appeared. The record before us shows that the answer was 
filed by “defendants”; that at one time a stipulation for a continuance was entered 
into between plaintiff and “defendants”; that the demurrer to the petition was filed 
by “defendants”; that a motion to strike out part of the petition was filed by 
“defendants.” When the referee began to take testimony, Mr. Clarke, attorney, 
announced that he appeared for “defendants” Singleton and Yeoman, but did not 
then and never had appeared for Nevils by filing a demurrer or answer for him. 
We do not understand that an attorney can by a statement of that kind contradict 
the record or in any way impeach its verity. We gather from his statement that 
when he filed the demurrer and answer, and signed them as attorney for “defend- 
ants,” he intended to file it for defendants Singleton and Yeoman alone, and did 
not intend to include Nevils therein, but, if that were his intention, he should have 
specified in the papers filed that it was being filed as a separate demurrer or answer 
of those two defendants. As it stands, we must construe the record as showing a 
demurrer and an answer filed by all defendants, including Mr. Nevils. The term 
“defendants,” standing alone as it does in this record, means all defendants, and 
hence we hold that on the record before us Mr. Nevils is in court the same as the 
other defendants. When the case again reaches the circuit court, the same remedies 
will be open to Mr. Nevils that were available to him before the case was tried. 

The judgment will be reversed and the cause remanded to the end that the 
judgment of the dismissal against plaintiff and the order sustaining the demurrer 
to the petition may be set aside, the demurrer ovrruled, and the cause proceeded 
with in accordance with this opinion. 

Bradley and Bailey, JJ., concur. 


McINTOSH v. DAKOTA TRUST CO. (two caAsss). 
SAME v. AMERICAN SURETY CO. OF NEW YORK et at. 
(Nos. 4828—4830.) 
204 Northwestern Reporter 818 
(Supreme Court of North Dakota. June 6, 1925.) 
(Syllabus by the Court.) 
1. BANKS AND BANKING—BOARD OF BANK DIRECTORS SHOULD 


PROCURE AND FILE SURETY BOND INSURING THEIR OWN FI- 
DELITY AS OFFICERS AND EMPLOYEES. 


It is the duty of the board of directors of a bank to procure and file with the 
state banking department a satisfactory surety bond, insuring their own fidelity as 
officers, and, if they themselves be employed by the bank as employees of the institu- 
tion. Sections 5150 and 5181, Comp. Laws 1913. 

(For other cases, see Banks and Banking, Dec. Dig. § 51.) 


2. BANKS AND BANKING—BANK TAKING PART IN PROCURING BOND 
FOR EMPLOYEES BY ANSWERING QUESTIONS HAS DUTY TO 
DISCLOSE ANY KNOWLEDGE OF DEFAULTS. 

_ When a banking corporation requires a bond of an employee, it may take part 
in procuring a satisfactory bond to the extent of answering questions as.to the em- 
ployee’s record in the existing employment, and in answering such questions it is its 
duty to disclose correctly, if it assumes to comply with such request for information, 
any knowledge it may have of past or existing defaults. Giving such information, 
in the name of the bank, as to the record of the employee in the existing employment, 
is violative neither of the statutes nor of public policy. 


(For other cases, see Banks and Banking, Dec. Dig. § 86.) 
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3. BANKS AND BANKING—BANK OFFICERS, ACCUSTOMED TO GIVE 
INFORMATION AS TO RECORD OF EMPLOYEES TO PROSPECTIVE 
SURETIES, HELD JUSTIFIED IN BELIEVING THEY HAD AUTHOR- 
ITY; AUTHORITY TO ACT FOR AND BIND CORPORATION MAY 
BE PRESUMED FROM ACTS OF RECOGNITION IN OTHER IN- 
STANCES; “ACTUAL AUTHORITY.” 

“Actual authority” is such as the principal intentionally confers upon the agent, 
or intentionally or by want of ordinary care allows the agent to believe himself to 
possess. Section 6337, Comp. Laws 1913. Where for a period of six years it had been 
customary for officers of a bank to give information to prospective sureties as to the 
record of employees in existing employments, without objection or protest by the cor- 
poration, and under circumstances necessarily imputing notice of the custom to the 
corporation, such officers were justified in believing that they had authority to give 
such information. Authority to act for and bind a corporation may be presumed 
from acts of recognition in other instances when such power was in fact exercised. 

(For other cases, see Banks and Banking, Dec. Dig. § 111.) 


4. BANKS AND BANKING—SURETY HELD ENTITLED TO BENEFIT OF 
INFERENCE OF AUTHORITY FROM BANK TO OFFICERS TO GIVE 
INFORMATION CONCERNING BONDED EMPLOYEES; TO ESTAB- 
LISH AUTHORITY IN OFFICERS OF BANK TO EXECUTE EM- 
PLOYER’S STATEMENT, SURETY MAY SHOW CUSTOM FOR OF- 
FICERS TO EXERCISE AUTHORITY. 

The inference of actual authority from the conduct of the corporation towards 
its officers and agents is one of fact; the surety company is entitled to the benefit 
of this inference notwithstanding it may have been without knowledge of the usage 
at the time it wrote the bond. The surety may, in order to establish actual authority 
in the officers to execute the employer’s statement, prove that it had been customary 
for such officers to exercise the identical authority in circumstances warranting the 
inference that the corporation knowingly acquiesced therein. 

(For other cases, see Banks and Banking, Dec. Dig. § 111, 118.) 


5. PRINCIPAL AND SURETY—IF CONCEALMENTS AND MISREPRE- 
SENTATIONS FOR WHICH EMPLOYER IS RESPONSIBLE, AFFECT 
SURETY’S LIABILITY, SURETIES ARE RELEASED. 

When concealments and misrepresentations for which an employer is responsible 
are directly related to the transaction to which the suretyship will attach, and affect 
the a the surety in material respects, the sureties are released from liability 
on the bond. : 


(For other cases, see Principal and Surety, Dec. Dig. § 41.) 


6. BANKS AND BANKING—BANKING CORPORATION HELD BOUND BY 
FALSE REPRESENTATIONS BY BANK OFFICERS. 


A banking corporation is liable to innocent third persons where the representation 
is made in the course of its business, and by an agent while acting within the general 
scope of his authority, even though, in the particular case, he is secretly abusing his 
authority and attempting to perpetrate a fraud upon his principal, or some other 
person, for his own ultimate benefit. In such a case, the bank is chargeable with the 
knowledge of its agents, and the exception to the rule of imputed knowledge does 
not apply. 

(For other cases, see Banks and Banking, Dec. Dig. § 111.) 


7. BANKS AND BANKING—SUIT ON FIDELITY BONDS OF BANK EM- 
PLOYEES HELD EQUIVALENT TO ASSERTION THAT CONTRACTS 
WERE MADE IN BEHALF OF, AND AUTHORIZED BY BANK. 

By bringing suits on the bonds, the receiver of the bank treats them as having 
been acceptable to the bank and as binding on the sureties, and, in effect, asserts that 
the contracts were made in behalf of and authorized by the bank. 

(For other cases, see Banks and Banking, Dec. Dig. § 77[3].) 


Appeal from District Court, Renville County; C. W. Buttz, Judge. 

Two actions by W. H. McIntosh, as receiver of the Mohall State Bank, against 
the Dakota Trust Company; and action by W. H. McIntosh, as receiver of the 
Mohall State Bank, against the American Surety Company of New York and others. 
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Actions consolidated by stipulation, and tried and appealed together. Judgment for 
plaintiff, and the named defendants appeal. Reversed. 

A. W. Fowler and Pierce, Tenneson, Cupler & Stambaugh, all of Fargo, for 
appellant Dakota Trust Co. ? 

Lewis & Bach, of Minot, for appellant American Surety Co. 

Francis Murphy, of Fargo, and J. J. Weeks, of Bottineau, for respondent. 

Jounson, J. Three actions were brought by the receiver of the Mohall State 
Bank on as many separate fidelity bonds, one executed by the American Surety Com- 
pany, and two by the Dakota Trust Company, as sureties, for one Bergman, the 
cashier, Peters, the president, and Wiebe, the vice-president, of the bank. The bonds 
are similar but not identical. The actions were consolidated, and by stipulation tried 
and appealed together. 

One Bergman, at that time cashier of the Mohall State Bank, hereinafter referred 
to as the bank, applied to the American Surety Company for a bond in the sum of 
$10,000, to run for a period of one year. Peters, as president of the bank, upon 
request from the surety company, furnished a certificate stating certain facts pertain- 
ing to the record, character, and the condition of the accounts of the applicant for 
the bond. Peters testified that he made the statement in behalf of the bank. It is 
urged by this defendant that the certificae was the actual basis of the bond and 
the inducing cause for its execution. This instrument, generally identified in the 
record as the employer’s certificate, is dated March 18, 1920, and recites that Bergman 
has been employed by the bank for five and one-half years, and has performed his 
duties, to the best knowledge of Peters, in a faithful and satisfactory manner; that 
his accounts were last examined on January 1, 1920, and found correct in every 
respect; that he was not in arrears in the employment; that he is “entitled to confi- 
dence, and qualified to discharge the duties of the position named in the application. 
Proper accounts are kept, and adequate examinations of his transactions will be 
made.”’ These statements were false in every material detail. 

A condensed financial statement of the bank, at the close of business on Febru- 
ary 28, 1920, was submitted to the American Surety Company with the application 
for the bond. This statement showed a surplus fund of $25,000, and undivided 
profits of $8,558.21. According to the testimony of Peters, this was “really an 
absolute fabrication.” It was likewise shown in this statement that the bank had real 
estate worth $7,500. This was likewise false; there was no value there whatever. 

The bond of the American Surety Company indemnifies the bank against loss 
due to fraud, dishonesty, theft, embezzlement, wrongful abstraction, or willful mis- 
appropriation on the part of the employee, “of funds or personal property.” It is 
stipulated that the suretyship shall end “(a) with the date of the discovery by the 
employer either of loss hereunder or of dishonesty on the part of the employee; or 
(b) with the date of the dismissal of the employee from the service of the employer; 
or (c) with the date of determination of suretyship by the surety or the employer in 
the manner hereinafter set forth in clause 7.” 

The American Surety Company denies liability on the ground that the answers 
in the employer’s certificate as to the character and the condition of the accounts of 
the insured, and the statement as to the condition of the bank, were grossly false and 
materially affected the risk, contending that the bond never became operative, because 
the dishonesty of the employee, Bergman, was fully known to the bank at the time 
the instrument was signed, and that Bergman’s embezzlements were fraudulently 
concealed from the surety. 

In the actions against the Dakota Trust Company on the bonds of Wiebe and 
Peters, the employer’s certificates, purporting in each instance to be made by the 
bank, gave more detailed information. In each case, the certificate unequivocally 
asserted, as a fact, that the applicant had correctly kept his accounts and “made 
proper settlement of all cash and other property intrusted to his care ;” that hig books 
and accounts had been personally “inspected and audited by the board of directors, 
and all money and valuables reported as due, on hand, or in bank examined and 
verified,” on June 2, 1920, in, the Wiebe case, and in January, 1920, in the Peters case; 
that when such examination and auditing took place, the accounts were in “every 
respect” correct; that the insured was in no manner indebted to the bank, and was 
not in default under a previous bond. The blank certificates were mailed directly 
to the bank, the answers were certified in its name, in the Wiebe case by Peters as 


president, and in the Peters case, by Bergman, as cashier, and the premiums on the 
bonds were paid by the bank. 





1096 The Insurance Law Journal, Vol. 65 [Dec., 1925 


The material conditions of the bonds of Wiebe and Peters are substantially as 
follows: 

No. 3. If the employee has defaulted at any former period, to the knowledge of 
the employer at the time of the execution’ of the bond the bond shall be void, and 
no recovery shall be had thereunder. 

No. 6. If, at any time after the bond is written, the employer, or any officer 
of the employer, acquires knowledge or notice of any act, fact, or information tend- 
ing to show that the employee is, or may be, unreliable, deceitful, dishonest, or un- 
worthy of confidence, the employer shall immediately give the surety notice of such 
fact, and the surety shall not be liable for any act of the employee thereafter com- 
mitted; if, at any time after the beginning of the term for which the bond is written, 
the employer acquired knowledge of the fact that the employee is unreliable, deceitful, 
dishonest, or unworthy of confidence, the surety shall not be liable for any act of 
the principal thereafter committed. 

No. 7, All written statements and declarations concerning the employee or his 
duties or acts, made to the surety company by the employer, or any officer of the 
employer, at or before the execution of the bond or any renewal thereof are “hereby 
made the basis of this bond, as to the employee and are each, every and all warranted 
by the employer to be true”; if any of such statements or declarations be false in 
any particular, or if any suppression or misstatement has been made of any fact 
affecting the risk at any time, the surety shall not be liable under the bond. 

No. 14. The receipt and retention of the bond, or the making of claim for any 
loss thereunder by the employer, shall be construed as a covenant on the part of the 
employer consenting and agreeing to all the terms, provisions, and conditions therein; 
and that the employer will make frequent audits and examinations during the term 
of the bond, take and use all reasonable steps and precautions to prevent any act 
on the part of the employee which would tend to give rise to liability under the bond. 

The Wiebe and Peters bonds are executed upon the foregoing express condi- 
tions, and indemnify the bank on account of loss due to the “personal dishonesty 
amounting to larceny or embezzlement of the employee.” 

The undisputed testimony shows that both surety companies relied on the em- 
ployer’s certificates and the statement of facts therein contained; and that each certi- 
ficate was grossly false in every substantial detail. The statement, purporting to show 
the financial condition of the bank, furnished the American Surety Company was 
likewise false. Both Wiebe and Peters were indebted to the bank in sums aggregating 
thousands of dollars; no examinations whatsoever of records, vouchers, or books 
of account had in fact been made; both were in default under prior bonds; and alf 
three, for two years, had been and were, when the statements were made, actively 
engaged in embezzlement operations on a large scale. On the date of the financial 
statement there was neither surplus, nor undivided profits, the capital was wholly 
impaired, and there was no equity in real estate held in the name of the bank. 

From 1918 or 1919 until the bank closed in November, 1920, the major portion 
of the capital stock was owned by Peters, Wiebe, and Bergman; from June 16, 1920, 
they owned 80 per cent. of the capital stock; the remaining 20 per cent. was scattered, 
one share to a person. During all this time they were directors of the bank, and 
after June 2, 1919, they constituted the entire membership of its board of directors, 
and were in sole charge of the institution. -At all times thereafter these men had 
complete control of the bank, managed it to suit themselves, and used its funds and 
its credit in aid of their personal business ventures. Before the bank closed, they had 
embezzled its assets much in excess of the obligations of the bonds involved in the 
consolidated actions. A special account was kept on the books in the name of 
Peters, through which they financed their operations in real estate, using the bank 
as necessary in furtherance of their schemes. A condensed statement of the larger 
items discloses embezzlements exceeding $118,000. Liberty bonds of the value of 
over $18,000 were abstracted by the officers and distributed in approximately equal 
shares. These frauds continued until the bank closed. All three pleaded guilty to 
charges preferred under U. S. Statutes, and were committed to a federal penitentiary. 

The Dakota Trust Company in the Wiebe and Peters cases’contends: (1) That 
the bonds never became effective because of the fraud of the bank in withholding 
from the surety the knowledge, possessed by the board of directors, that the bonded 
employees were dishonest. (2) That the employer’s statements are expressly made 
warranties and conditions precedent to liability; that such warranties were broken, 





Sur. ] McIntosh v. American Surety Co. 1097 


and that therefore the last continuation certificate never became effective or binding 
upon the Dakota Trust Company. (3) That the bank in one of the conditions of the 
bond expressly obligated itself to notify the surety when the dishonest acts of the 
bonded employees became known to it, or to any of its officers, and that inasmuch 
as the bank broke this condition and failed to notify the Dakota Trust Company 
of the dishonest acts of the officers and employees, known te all its directors and 
managing officers, before the last continuation certificate was issued as well as after- 
wards, the surety company is relieved from liability for all future acts of dishonesty, 
and that, therefore, there is no liability. 

The Peters bond was first written on January 5, 1914, and thereafter, from year 
to year, kept in force by means of continuation certificates. It is provided in every 
renewal that the bond is continued subject to all the covenants and conditions of the 
original instrument. The Wiebe bond was first executed on June 23, 1919, and the 
continuation certificate in that case is dated June 26, 1920. 

The parties entered into the following stipulation at the time of the trial: 

“It is stipulated and agreed in each case that plaintiff is not entitled to recover in 
these actions prior to the period covered by the last continuation of each bond, and 
that the recovery of plaintiff, if any, is limited to the last continuation certificate, 
issued by the Dakota Trust Company.” 

“It is further stipulated and agreed that to expedite the trial of said three actions 
the same shall be tried together and that all evidence offered by any of the parties 
in any of said actions at this trial shall be taken and considered as having been 
offered and introduced in each of said actions and shall be considered by the court 
at the trial and in the Supreme Court as having been offered in the particular action 
under consideration so far as the same may be material or relevant to the issues 
thereof.” 

The receiver, in effect, contends that Peters, as president of the bank, was with- 
out authority to furnish the information requested by the American Surety Company 
as to the record and condition of the accounts of Bergman, its cashier, in the existing 
employment; that the false answers given by Peters were not binding on the bank; 
and that the surety is not relieved from liability on the bond. Indeed, the contention 
goes further than this, and necessarily so, in the Wiebe and Peters cases, where the 
employer’s statements purport to be given by the bank itself. It is, in effect, urged 
that the bank could not properly, in view of the statutes, concern itself with the 
matter of procuring a bond except to the extent of approving the same; that the 
entire duty to furnish an adequate bond rested upon the officers and employees; and 
that in undertaking to assist employees or officers in this regard by answering ques- 
tions as to the conduct, character and accounts of persons already in its employ, the 
corporation, or any officer thereof, had no power to bind the legal entity by represen- 
tations or statements. The question of authority to furnish information to the pros- 
pective surety must be considered separately from the questions raised by the receiver 
as to imputed knowledge. That branch of the receiver’s contention will be dealt with 
later, and has an indirect relation only to the question of power or authority in the 
bank or its officers to execute the employer’s certificate. 

Further elaborating his position, the receiver contends that the entire board of 
directors and the whole management of the bank, as well as 80 per cent. of its stock- 
holders, were conspirators and engaged in looting the assets of the corporation, and 
that therefore the consequences of the false and fraudulent statements, which induced 
the execution of the surety bonds, may not be visited upon the corporate entity; 
that this entity is separate and distinct from its stockholders and officers, and that 
the interests of the officers of the bank were adverse to the interests of the corpora- 
tion, because they were really acting in their own behalf. From these premises, it 
is said, it follows, whatever knowledge the directors may have had as to the embezzle- 
ments of the bank’s funds when they fraudulently concealed from and falsely stated 
material facts to the prospective sureties in order to induce them to assume the risks, 
cannot be imputed to the corporation, and that, therefore, that legal entity, being dis- 
tinct from the officers and stockholders was, in law, without knowledge of these 
ae facts and consequently cannot be charged with concealing or misrepresent- 
ing them. 

Both defendants offered to return the premiums. 

The following questions are, more or less directly, suggested by the record: 

(1) Was it either unlawful or beyond the power of the bank to concern itself 
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with the procuring of bonds, insuring the integrity of officers and employees, to the 
extent of making the employer’s statements referred-to in the record? ‘This ques- 
tion is separate from that of authority in the officers to execute such certificates in 
the name of the bank. 

(2) Assuming a negative answer to the foregoing, did the officers have authority 
from the bank to execute the employer’s statements so as to bind their principal by 
material misstatements of facts made therein? 

(3) May knowledge of the fact that employer’s statements were made by the 
bank, or in its behalf, to the prospective sureties, when the bonds in suit were executed 
or renewed, be imputed to the corporate entity, in view of the fact that the active 
officers of the bank, including those who made the certificates, were engaged in em- 
bezzlement operations against the principal? 

[1] 1. Section 5181, C. L. 1913, requires bonds of all employees of banking cor- 
porations; section 5150, subdivision 5, C. L. 1913, gives the board of directors of 
banking corporations the power to require bonds of officers and employees. Section 
$181, supra, was not a part of the original Banking Act (chapter 23, S. L. 1890), but 
first appears in prototype in chapter 27, S. L. 1893, as section 31 thereof. Without 
discussing the history of these provisions further, it is sufficient to say that section 
5181 is a specific requirement that a bond must be furnished, adequate in the circum- 
stances, by the bank’s officers and employees. The discretion originally given by 
section 5150 to the board of directors as to the amount and the condition of the bond 
has not been expressly restricted. It was plainly the duty of the board of directors 
of the bank to file with the banking department a satisfactory surety bond, insuring 
their own fidelity as officers and also as employees of the institution. 

[2] The employer—the corporation—required such a bond from its employees; 
whether the mandate came from the statute, the by-laws, or a rule of the bank’s 
governing officers, the bond was none the less required by the corporation, and the 
power or authority of the corporation, its board of directors or its president, to 
answer inquiries from a prospective surety relating to the existence of prior defalca- 
tions by the employee must be tested by reference to the same principles. The rule 
seems well settled that the corporation, when it requires a bond of an employee, not 
only has the power to take part in procuring a satisfactory bond to the extent of 
answering questions as to the employee’s record in the existing employment, but that 
it is its duty to disclose correctly, upon request for such information, any knowledge 
it may have of past or existing defaults. “It may be laid down as a general rule, 
supported by all the authorities, that, where a private employer requires his em- 
ployee to furnish a fidelity bond, and the former himself takes active steps to secure 
the same, or the intended sureties make inquiries of him, it is his duty to’ disclose to 
the sureties any prior defalcations of the employee within his knowledge, and his 
concealment thereof under these circumstances will discharge the sureties from all 
liability upon the bond, if they themselves were ignorant of such defalcations.” 

The foregoing statement of the law is appended as a part of the learned anno- 
tator’s note to the case of Hebert v. Lee, 118 Tenn. 133, 101 S. W. 175, 12 L. R. A. 
(N. S.) 247, 121 Am. St. Rep. 989, 11 Ann. Cas. 1029, as reported in 12 L. R. A. 
(N. S.) 247. Several authorities are cited, and they fully support the text. See, 
also, 32 C. J. 62; 21 R. C. L. 989, § 38. The principle stated has been applied in 
later cases. Phillips v. U. S. Fidelity & Guaranty Co., 200 App. Div. 208, 193 
N. Y. S. 467, 482, et seq.; Fidelity & Deposit Co. v. Duke (C. C. A.) 293 F. 661; 
Cheatham v. Terrell et al., 198 Ky. 687, 249 S. W. 1018; Park Paving Co. v. Kraft, 
262 Pa. 178, 105 A. 39. 

That a person may not serve a bank or act as an officer without a bond, does 
not warrant the inference that the bank or its managing officers may not properly 
co-operate in any manner with an officer or employee in procuring a satisfactory 
bond. The legislature has deemed it wise, in order to protect the bank from dis- 
aster, with possible or probable loss in the end to creditors and depositors, to require 
every officer and employee to furnish a surety bond as an indispensable condition of 
the service. Clearly, it would be a perversion of the truth to hold that the bank, 
or its responsible and active officers, do not have such an interest or owe such a 
duty, with respect to the integrity of officers and employees, or the means requisite 
to insure the bank and its patrons against loss due to their dishonesty, as to justify 
the giving of facts or information to the prospective surety pertaining to the manner 
in which the employee has discharged his duties in an existing employment. Indeed, 
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the facts as to the record of the principals in the bonds in suit could not be obtained 
except from the employer. The surety companies had no power to examine the 
bank’s books and records; if the information sought could not be obtained from the 
bank or its president and active managing officer, manifestly it could not be properely 
obtained from any source, and, of course, the bonds would not have been executed. 
See Willoughby v. Fidelity, etc., Co., 16 Okl. 546, 85 P. 713, 7 L. R. A. (N. S.) 
548, 8 Ann. Cas. 608. In the language of the Supreme Court of the United States 
in Fidelity Co. v. Courtney, 186 U. S. 342, 349, 22 S. Ct. 833, 836, 46 L. Ed. 1193, 
at page 1197: 

“It was a reasonable and proper precaution, in anticipation of a desired renewal, 
to propound the inquiries which were submitted by the surety company. * * * The 
information solicited was such as was proper to be asked of and communicated by the 
bank, and as the renewal was presumably made upon the faith of the statements con- 
tained in the certificate, the bank ought not to be heard, while seeking to obtain 
the benefits of the stipultions agreed to be performed by the surety, to deny the 
authority of its officer to make the representations which induced the surety to again 
bind itself to be answerable for the faithful performance by McKnight of the duties 
of his employment.” 

The undisputed testimony is that employer’s statements were mailed to the bank, 
and information supplied by it to the prospective surety, in the Peters case as early 
as 1914, when the original bond was written. Before any embezzlements by Peters, 
and up to March 19, 1918, five continuation certificates were executed by the Dakota 
Trust Company in reliance on as many employer’s statements purporting to be ex- 
ecuted by the bank. The original bond (Peters was then cashier) covered the period 
between January 5, and April 23, 1914. The first continuation certificate is dated 
March 28, 1914, and renews the original bond for one year, from April 23. The 
embezzlements did not begin until the latter part of 1918, or early in 1919. The 
employer’s statements were uniform and called for the same information from 
years to year. Such was the practice of the bank. Wholly aside from any question 
of actual power or authority, as evidenced by a resolution of the board of directors, 
a by-law of the corporation, or by statute, the testimony shows that it was the 
established usage of the bank to furnish material information to the prospective 
surety, and of the surety to rely thereon; and that the facts were always given in 
the name of the beneficiary itself. Some officer of the bank, ostensibly in the name 
of the corporation, annually, for five years before the defalcations that ended in its 
ruin, certified to the Dakota Trust Company material facts pertaining to the record 
of Peters in the existing employment, which formed the basis of the obligation to 
save the bank harmless in the event of larceny or embezzlement by the employee. 
Up to and including the date of the fifth employee’s certificate in 1918, Peters 
apparently performed his duties faithfully and honestly. When the statements 
were made, as far as the record shows, no other officer of the corporation was, 
or had been, guilty of misconduct against it. There is no evidence that would 
suggest to the livelist imagination that the officer who oxecuted the employer’s 
certificates during this period did so to serve his own ends, or in furtherance of 
a design to defraud his principal. The original bond recites, as has been shown, 
that the statements are the basis of the bond, and expresly provide that if they 
be false, there shall be no liability. Under the statutes (section 1581, C. L. 
1913), it is required that the bond be approved by the board of directors. 
We must presume that they did their duty in this regard, at least up to 1918. 
Of this stipulation the corporation must therefore be charged with notice. “If 
the board examined the bond at all, they are bound to have taken notice 
of these statements, which is enough to have reasonably put them upon in- 
quiry as to the character of the statements therein referred to. But, whether 
they actually examined the bond or not, they must in all fairness and reason, 
be held to have assented to its statements, when appellant elects to claim a 
recovery upon it.” Warren Dep. Bank v. Fidelity Co., 116 Ky. 38, 74 S. W. 
1111. That renewals would be made, and new bonds procured, if at all, in 
reliance on similar statements made in the name of the bank, or by its responsible 
officers in its behalf, was known by some of its officers during a period of five 
years when none of them was a party to a scheme to defraud the corporation. 
The bank’s officers had for years concerned themselves with procuring bonds 
for officers and employees, and by “usage of this particular bank such func- 
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tion was committed to” them by tacit, if not formal, consent. See American 
Surety Co. v. Pauly, 170 U. S. 133, 18 S. Ct. 552, 42 L. Ed. 977, 986; Fidelity 
& Dep. Co. v. Courtney, 186 U. S. 342, 22 S. Ct. 833, 46 L. Ed. 1193. 

Considerations of prudence and sound policy approve the usage that grew 
up in the bank to report the true facts as to the prior record of employees, 
or to agree to notify the surety of acts of dishonesty on the part of a bonded 
servant immediately upon discovery by the employer. Conduct and stipulation 
of that kind are in the interest of honesty and good faith in a business, deemed 
to be so intimately connected with the public welfare that the Legislature has 
put it under official surveillance and subjected it to the most rigid public 
regulation. It serves alike private interest and public morality that the dis- 
honesty of such employees be promptly made known to those who have under- 
written their integrity, and as promptly punished by the civil authority. On 
general principles, unless prohibited by statute, expressly or by necessary im- 
plication, it is entirely proper for the employer to adopt all reasonable means 
to insure good faith in the transaction of its business by officers and servants. 
We are entirely satisfied that the giving of the requested information, in the 
name of the bank, as to the record of the employee in the existing employment, 
was violative neither of the statutes nor of public policy. 

[3] 2. Section 6337, C. L. 1913, provides: 


“Actual authority is such as the principal intentionally confers upon the 
agent or intentionally or by want of ordinary care allows the agent to believe 
himself to possess.” 


See Corey v. Hunter, 10 N. D. 5, 84 N. W. 570. The testimony amply 
supports the conclusion that the principal—the corporation—“intentionally or 
by want of ordinary care” allowed its officers to believe that they possessed the 
authority to execute an employer’s statement and furnish information to a 
prospective surety. All three, Peters, Wiebe, and Bergman, were connected 
with the bank from 1914 until it closed. In 1915 Wiebe became vice-president. 
The Peters bond was seven times continued; as many employer’s statements 
were made in the name of the bank. This took place before the Peters state- 
ment was delivered in the action against the American Surety Company. It 
would be difficult to imagine a case where an established usage, known to the 
corporation, more clearly justified a holding that the officers had actual authority, 
within the statutory deffinition, to certify information, in its name, to a prospective 
surety. The officers, in the name of the bank, had given similar information to the 
Dakota Trust Company for about six years, under circumstances necessarily imputing 
notice of the practice to the corporation—their principal; it would be a gross per- 
version of the facts to hold that such officers did not fully and justifiably be- 
lieve that they possessed the authority to do so. “It is well settled that an 
authority to act for and bind a corporation may be presumed from acts of 
recognition in former instances where the power was exercised.” Thompson 
on Corporations (2d Ed.) § 1704; 7 C. J. 539. See. also, German Am. In- 
demnity Co. v. Mercantile Bank, 26 Colo. pp. 242, 142 P. 189. Clearly, 
as against the Dakota Trust Company, it was too late for the bank to deny 
the authority of its officers to execute employer’s statements in 1920, after 
having permitted them to do so regularly for six years—each time the Trust 
Company renewed the original Peters bond. 

[4] Our conclusion that the American Surety Company could rely on the 
employer’s statement does not rest upon the doctrine of estoppel. It is there- 
fore not essential that it appear from the record that this surety knew the 
facts and relied thereon when it executed the Bergman bond. The inference 
of actual authority from the conduct of the corporation towards its officers and 
agents is one of fact; the surety company is entitled to the benefit of this 
inference notwithstanding it may have been without knowledge of the usage 
at the time it wrote the bond. In other words, the surety could, in order to 
establish actual authority in the officers to execute the employer’s statement, 
prove that it had been customary for such officers to exercise the identical 
authority in circumstances warranting the inference that the corporation 
knowingly acquiesced therein. The conduct of the corporation may thus amount 
to a practical interpretation of the nature and extent of its agent’s authority. 
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Murphy v. Cane, 82 N. J. Law, 557, 82 A. 854; Martin v. Webb, 110 U. S. 7, 3 
S. Ct. 428, 28 L. Ed. 49. That the agents of the corporation after such authority 
had been conferred on them became corrupt is its misfortune, but not the fault 
of the surety, or, under the facts, in any manner chargeable to it. 


[5] The statements of fact made by Peters and the bank as to the record 
of the employees and their past relations with the bank, whether considered represen- 
tations or warranties under section 6501, C. L. 1913, referred to by the receiver, bore 
directly on the risk the sureties were asked to assume; had the real situation been dis- 
closed, and had the sureties been advised of the gross misconduct of Bergman, Wiebe, 
and Peters in the existing employment, including, as it did, actual embezzle- 
ment of the bank’s assets, it goes without saying that the American Surety 
Company or the Dakota Trust Company would not have accepted the risks, 
Indeed, the testimony shows expressly that they would not have done so. 
The concealments and misrepresentations were directly related to the trans- 
action to which the proposed suretyship would attach: and they affected the 
liability of the surety in material respects. See Aétna Ind. Co. v. Schroeder 
12 N. D. 110, 119, 95 N. W. 436; 11 Am. & Eng. Ann. Cas., note p. 1033; aid 
Ann. Cas. 1912D, note p. 1286. It follows that the sureties are released ‘from 
liability under the bonds unless the fraudulent concealments and actual mis- 
statements of material facts are not binding on or atributable to the bank, al- 
though in one case made by its president, and as he testifies, in its behalf, 
and in the other two cases purporting to be made by the corporation itself, 
because, during and after the year 1919, all the officers and directors of the 
bank were embezzlers and defaulters. 


{[6] 3. This brings us to a consideration of the receiver’s contention in- 
volving the question of imputed knowledge. Ordinarily the bank is chargeable 
with the knowledge of its officers. 7 C. J. 530 et seq.; and see A‘tna Ind. Co. v. 
Schroeder, 12 N. D. 110, 95 N. W. 436. To this general rule there are certain 
well-established qualifications and exceptions. One exception relied on by the 
receiver in this case is stated by the Supreme Court of the United States in 


American Surety Co. v. Pauly, 170 U. S. 133, 18 S. Ct. 552, 42 L. Ed. 977, as 
follows: 


“The presumption that the agent informed his principal of that which his duty and 
the interests of his principal required him to communicate does not arise: where the 
agent acts or makes declarations not in execution of any duty that he owes to the 
principal, nor within any authority possessed by him, but to subserve simply his own 
personal ends or to commit some fraud against the principal. In such cases the prin- 
cipal is bound by the acts or declarations of the agent unless it be proved that he 
had at the time actual notice of them, or, having received notice of them, failed to 
disavow what was assumed to be said and done in his behalf.” 


The exception has been recognized in a large number of cases. This court in 
Emerado Farmers’ El. Co. v. Farmers’ Bank, 20 N. D. 270, 127 N. W. 522, 29 L. R. A. 
(N. S.) 567, refused to apply the exception; the court there admits a qualification of 
the exception that brings the situation within the general rule, where the officer was 
the sole representative of the bank in the transaction and fully controlled its action. 

The receiver contends that the cases at bar are within the exception, and he relies 
largely on the case of American Surety Company v. Pauly, supra. This because the 
officers and directors were all corrupt, were, as he says, engaged in a conspiracy to 
defraud the principal, needed the bonds in furtherance of the conspiracy, and there- 
fore presumably would not disclose the facts as to the fraud to the corporation. 

The fallacies of the receiver’s position as to imputed knowledge are so obvious as 
almost to elude analysis and concise statement. In the first place, the receiver lays 
hold on a legal fiction, invented to serve the ends of justice, and seeks to make of it 
a means for the perpetration of fraud upon persons who have, in good faith, dealt 
with or who supposed, at least, that they were dealing with, the corporation through 
the agency of its duly constituted board of directors—in this instance also comprising 
all the persons in active charge of its business—in relation to a subject-matter within 
the lawful scope of their and its authority. In Moravetz on Corporations, § 227, 
it is said: 

‘The statement that a corporation is an artificial person or entity, apart from its 
members is merely a description, in figurative language, of a corporation viewed as 
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a collective body. A corporation is really an association of persons, and no judicial 
dictum or legislative enactment can alter this fact.” 

In U. S. v. Milwaukee Ref. Co. (C. C.) 142 F. 247, it is said: 

“But, when the notion of legal entity is used to defeat public convenience, justify 
wrong, protect fraud, or defend crime, th elaw will regard the corporation as an 
association of persons.” 

In First National Bank v. F. C. Trebein Co., 59 Ohio St. 316, 52 N. E. 834, 
it is said: 

“The fiction by which an ideal legal entity is attributed to a duly formed incor- 
porated company, existing separate and apart from the individuals composing it, is of 
such general utility and application, as frequently to induce the belief that it must be 
universal, and be, in all cases adhered to, although the greatest frauds may thereby 
be perpetrated under the fiction as a shield. But modern cases, sustained by the best 
textwritres, confine the fiction to the purposes for which it was adopted—convenience 
in the transaction of business and in suing and being sued in its corporate name, and 
the continuance of its rights and liabilities, unaffected by changes in its corporate 
members; and have repudiated it in all cases where it has been incisted on as a pro- 
tection to fraud or any other illégal transaction.” 

In State v. Standard Oil Co., 49 Ohio St. 137, 184, 30 N. E. 279, 289, 34 Am. St. 
Rep. 541, 15 L. R. A. 145, it is said: 

“On a question of this kind, the fact must constantly be kept in view, that the 
metaphysical entity has no thought or will of its own; that every act ascribed to it, 
emanates from and is the act of the individuals personated by it; and that it can no 
more do an act, or refrain from doing it, contrary to the will of these natural persons, 
than a house could be said to act independently of the will of its owner; and, where 
an act is ascribed to it, it must bé understood to be the act of the persons associated 
as a corporation, and whether done in their capacity as corporators or as individuals, 
must be determined by the nature and tendency of the act.” 

Lord Mansfield, in Johnson v. Smith, 2 Burr, 952, said of this fiction: 

“The court would not endure that a mere form or fiction of law, introduced for 
the sake of justice, should work a wrong, contrary to the real truth and substance 
of the thing.” 

We have already held that the corporate entity must, in law, be charged with 
having possessed knowledge in 1918 of the usage of the bank, up to that date, to give 
information on request to an intended surety, which had been established for approxi- 
mately five years before any officer became guilty of bad faith or misconduct towards 
the corporation. Having known and tacitly sanctioned this usage from 1914 to 1918, 
and the evidence sufficiently showing actual authority in its officers and agents to give 
information, the corporation cannot be relieved from the consequences of such knowl- 
edge or of such authorization by resort to a legal fiction simply because all of its active 
and managing officers departed from the path of rectitude and became unscrupulous 
rogues. We concede the soundness of the counterpresumption that an agent engaged 
in defrauding his principal will not give the latter notice of any facts that may 
expose his own faithlessness. Of the practice of the bank to give employer’s state- 
ments of the character of those in the record to prospective sureties, no notice from 
the conspirators was necessary in 1919 or in 1920 when the statements were made. 
The practice—usage—was fully known to and sanctioned by the corporation before its 
officers embarked upon their enterprise of embezzlement and fraud. It would bé a 
wholly unjustifiable sacrifice of justice under the law to a sympathetic regard for the 
unfortunate situation of the creditors of the bank to hold that knowledge of this 
custom by the corporation, became, in some mysterious manner, automatically divested 
when the officers ceased honestly to perform their duties. Such a holding would visit 
upon innocent parties, the sureties, the consequences of official misconduct in a man- 
ner not warranted by any rule of law of which we have knowledge. 

The stockholders selected the directors—intrusted them with the management of, 
and complete dominion over the corporate business. The surety companies dealt with 
the duly constituted officers, according to the usage of the bank, and of the suretyship 
business, and in a matter in which they had discretionary power under the statutes. 
The bonds were executed in reliance on the facts stated by such officers, or by them 
when purporting to speak for the bank. The sureties had a right to presume that the 
active officers would act in good faith towards the corporation. Section 7936, subd. 1, 
C. L, 1913. The directors had absolute dominion over it. They were its sole active 
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and managing officers. It was only through them that it could act, speak, see, hear, 
or know anything. It would not conduce to business stability or enhance confidence 
in the safety of business dealings with corporations if the legal fiction of an entity, 
separate from its officers and stockholders, should, under the facts in the record, be 
held to save it from responsibility for the fraudulent conduct of its directors, regu- 
larly chosen and instrusted with full power to transact its business, in relation to a 
matter within the scope of their powers, simply because they were individually or in 
concert, engaged in a collateral undertaking to defraud their principal. The cor- 
poration must be deemed to have had knowledge of the authority actually conferred 
on its agents and of the usage known to its directors and sole managing officers; in 
claiming the benefits of the obligations of the bonds it must accept the full conse- 
quences of that knowledge. The corporation must be deemed to have had notice that 
certificates were given by the bank in two cases, and by the president, for the bank, 
in one case, in order to procure bonds for officers and employees of the corporation. 

The receiver takes no notice of the rule that the principal is liable for the fraud 
of his agent “committed as an incident to and during the performance of an act which 
is within the scope of the agent’s authority.” Mechem, Law of Agency (2d Ed.) 
§ 1984. Applied to the facts, this principle excludes the exception to the rule of im- 
puted knowledge. Says the same author, section 1990: 

“The American cases have generally held the principal liable to innocent third 
persons where the representation was made in the course of the principal’s business 
and apparently for his account and while the agent was acting within the general scope 
of his authority, even though in the particular case he was secretly abusing his author- 
ity and attempting to perpetrate a fraud upon his principal or some other person for 
his own ultimate benefit”—citing Phillips v. Merc. Nat. Bank, 140 N. Y. 556, 35 N. E. 
982, 37 Am. St. Rep. 596; 23 L. R. A. 584. 

See, also, McCord v. Western Union, 39 Minn. 181, 39 N. W. 315, 12 Am. St. Rep. 
636, 1 L. R. A. 143. The stockholders elected the directors, and the bank engaged its 
servants; these were authorized by the bank to give certain information to prospective 
sureties. The officers and agents of the corporation had answered similar questions 
for approximately five years before the defalcations commenced; they answered the 
same questions in two cases and similar questions in one case, but in each instance 
the answers were grossly false and wholly misleading. Sureties who dealt with these 
agents in the usual course of business and in the ordinary manner, with nothing 
known, or that in law should have been known, to excite suspicion, could rely on the 
presumption that such agents honestly discharged the duty of good faith which the 
principal owed the members of the public who transacted business with it. 

It is strongly argued by the receiver that the employer’s certificates and the pro- 
curing of bonds was a necessary part of the scheme of the directors to embezzle the 
assets of the bank, that they were acting for themselves, and that therefore their con- 
duct and statements cannot be charged to the corporation. This contention has already 
been answered by what we have said on the subject of authority and imputed knowl- 
edge. There is another answer to the receiver’s position on this point that is not 
without substantial force. 

It is doubtful if it can be corréctly said that the directors of the bank, in furnish- 
ing the information to the prospective sureties, were acting for themselves individually, 
within the rule that: 

“If in the course of the same transaction in which he is employed, the agent com- 
mits an independent fraud for his own benefit, and designedly against the principal, 
and it is essential to the very existence or possibility of such a fraud that he should 
conceal the real facts from his principal, the ordinary presumption of a communica- 
tion from the agent to his principal fails; on the contrary, a presumption arises that 
no communication was made, and consequently the principal is not affected with con- 
structive notice.” Pomeroy’s Eq. Jur. (4th Ed.) § 675. 

It must be borne in mind that the question is whether the corporate entity may be 
charged with notice, and with all the consequences thereof, that an employer’s state- 
ment was made to the sureties as a basis of the bonds in suit. In what manner, if 
any, it may be asked, did the making of the employer’s statement aid the officers of 
the bank in the execution of existing or anticipated embezzlement operations? Can 
it be fairly said that concealment by the officer of the fact that he furnished employer’s 
certificates to a prospective surety in 1920, in accordance with a usage of six years, was 
“essential to the existence or possibility of such a fraud” as the bank officers were 
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then practicing against the corporation? It is submitted that the answers to these 
queries furnish a persuasive est by which to determine whether the general rule of 
imputed knowledge should be applied. Assume that President Peters had, at a meet- 
ing duly called and attended by all the stockholders, notified them that he, as presi- 
dent, or some other officer, as the circumstances required, always executed employer’s 
certificates at the request of prospective sureties, as had been customary for six years, 
containing a statement of facts as to the record and accounts in the existing service 
of the persons to be bonded. Would such information actually given the corporation 
have had the slightest logical tendency to expose the current dishonesty of the ser- 
vants of the bank? It would seem not. The concealment of this practice of the 
bank’s officers was not directly essential to the successful and continued prosecution of 
existing schemes of embezzlement or misappropriation of corporate assets. It is true 
that bonds could not have been protured from the defendants; but on the strength 
of employer’s certificates that disclosed no facts casting doubts upon the risks. Pro- 
curing an adequate surety bond, however, was not contrary to, but for, the bank’s 
interest. In one sense only was the procuring of a bond necessary to the success of 
their fraudulent scheme—namely, because failure or refusal on the part of the bank to 
comply with the lawful orders of the state banking board in this, as in any’ ‘other 
matter, would authorize insolvency proceedings against it. Sections 5183 and 5189, 
C. L. 1913; chapter 53, S. L. 1915. The furnishing of the employer’s statement had 
no real or primary connection with the corrupt enterprise in which the directors were 
engaged. A bond was required, and must be obtained in all circumstances, whether 
the bank management was honest or dishonest, faithful or unfaithful to its trust; 
it did not aid the dishonest purposes of the directors and managing officers, except 
indirectly and incidentally, in so far as embarrassing proceedings by the state for 
failure to comply with the statutes would be avoided. The bank authorized its agents 
and officers to give information to a prospective surety, and is bound by the false 
statements of material facts made by its officers. It acquiesced, at all times without 
protest, in this business custom of its own agents. In view of the usage of the bank 
from 1914 to 1918, it is doubtful if answering the questions propounded by the pro- 
spective surety in 1920 can be fairly said to bear a necessary relation to or be a 
necessary part of embezzlement operations in which the officers may have been engaged 
against the interests of the bank at or prior to the time such bonds were procured. 
It would seem extremely doubtful, in the circumstances, whether the exception to the 
rule of imputed knowledge can be involved. We find it unnecessary to decide this 
point. It is sufficient that the corporation, by giving authority to its officers, put it 
in their power to suppress or misstate material facts to the prospective surety. The 
effect of this principle cannot be avoided by showing collateral frauds against the 
principal by the agent. 

[7] It is said that it does not appear that the board of directors approved the 
bonds. The bonds, with the conditions stated, must be regarded as having been ap- 
proved by the beneficiary. They were retained by the bank, and the bonded persons 
were employed and retained in office. 7 C. J. 524. By bringing suits thereon, the 
receiver, by necessary implication, treats them as having been acceptable to the bank, 
and as binding on the surety. 9 C. J. 19. In Warren Dep. Bank v. Fidelity Co., 116 
Ky. 49, 74 S. W. at page 1113, is said: 

“Appellant asserts, by seeking to recover upon the bond, that the contract was 
made on its behalf, and that it was authorized. It is not claimed, nor is it at 
tempted to be shown, that the board of directors acted at all in that matter, so far as 
any proceeding by their body is concerned. The action of Smallhouse, then, was that 
which represented the bank in that transaction. If the bank would avail itself of the 
benefit of his actions, it must take them subject to his representations and statements 
that induced the execution of the contract by the surety.” 

See Grover v. Zook (Wash.) 87 P. 638, 7 L. R. A. (N. S.) 584, 120 Am. St. Rep. 
1012, 12 Ann. Cas. 192, and note. 

It must not be forgotten that paragraph 6 of the bonds executed by the Dakota 
Trust Company expressly provides that if, after the bond is written, the employer, 
“or any officer of the employer,” acquires notice of facts indicating dishonesty, notice 
must at once be given the surety, and there shall be no liability for acts thereafter 
committed. It is said that the corporation cannot be charged with notice of the acts 
of dishonesty ; but the contract is, that if any officer knows of such act, the employer 
must give notice thereof forthwith. Does this condition of the undertaking become 
inoperative, and is the employer released from the obligation to notify the surety of 
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the acts of dishonesty of a bonded officer or employee, simply because another officer 
or employee, who knows of such acts of dishonesty, either independently or in con- 
cert with the former, is guilt yof a criminal breach of trust towards his principal, 
the corporation? Weibe, as vice president, knew of Peter’s acts of dishonesty. Was 
the bank released from this condition in the bond because Wiebe, singly, or as a 
member of a conspiracy, was systematically embezzling the bank’s property? To 
ask the question is to answer it, and yet it seems that the receiver would release the 
bank from this clause in the bonds because all the directors and active managing 
officers were rogues. There is no stipulation in the bond that the employer shall be 
relieved from this duty if officers or employees, other than the one bonded, should turn 
out to be knaves. In the circumstances, the consequences of official rascality, permeat- 
ing the entire active management of the corporation, cannot be extended so as to de- 
prive parties who have acted in complete good faith and dealt with corporate officers 
in accordance with customary business usages of the benefits of a valid contract. The 
employer, by suing on the bond, is bound by this condition of liability. The corpora- 
tion, in effect, agrees unconditionally to accept full responsibility for, and all the con- 
sequences of knowledge of acts of dishonesty received by any officer, other than the 
one bonded; that is, the bank unqualifiedly agrees that the knowledge of an officer, 
ini this respect, should be imputed to it. All the officers of the bank knew of the 
acts of dishonesty of the bonded employees, not only before the bonds were executed, 
but at the moment of and immediately subsequent to their execution. No notice was 
ever given the surety. Such a stipulation is not onerous, or in any manner contrary 
to public policy; it was made a condition of liability, and we have no right to strike 
it from the contract. We are asked to enforce the bond; we must take it as we find it, 
and give proper effect to all its provisions. 

The receiver relies mainly on American Surety Co. v. Pauly, supra. That case 
is clearly not controlling on any issue necessarily involved in the consolidated actions. 
The statement there relied on by the surety did not purport to come from the bank; 
there was no custom, practice, or usage in the bank to furnish information to pros- 
pective sureties. The absence of such usage is stressed in the opinion (170 U. S. 133, 
18 S. Ct. 552, 42 L. Ed. pp. 985, 986). There was, in short, not the slightest evidence 
of authority, actual or ostensible, in Collins to certify as he did with reference to 
O’Brien’s character or record, and the court held that he did so in aid of his own 
fraudulent schemes against the interests of the bank. 

It has not been easy to find precedents helpful in the solution of the questions 
raised under facts substantially identical to those in the instant cases. Fortunately, it 
is rare, it seems, to find a genius for organization so completely unhampered by the 
simplest scruples of honesty that 80 per cent. of the stockholders, all the managing 
officers, and the entire board of directors of a bank, can be co-ordinated by him into 
a thoroughly harmonious and smoothly operating system of rascality. It was seem- 
ingly the misfortune of the Mohall State Bank to come under the baleful influence 
of such a person. The results of knavery are usually far-reaching and always deplor- 
able; they are both in this instance. The losses occasioned by the faithlessness of 
the bank’s officers must fall on many persons who can ill afford to bear them. The 
heavy burden in this case will probably be borne by the creditors, among whom are, 
doubtless, many depositors. It is not in our power to lessen this burden. We have 
decided these cases on principles, the soundness of which cannot be questioned; we 
believe the facts not only justify but require that they be applied and regarded as 
consenyee The judgment of the trial court, must accordingly be reversed. It is so 
ordered. 


Christianson, C. J., and Birdzell, Nuessle, and Burke, JJ., concur. 


NATIONAL SURETY CO. v. ATASCOSA ICE, WATER & LIGHT CO. 
(No. 423-3519.) 
(Commission of Appeals of Texas, Section B. June 24, 1925.) 
273 Southwestern Reporter 821. 

1. APPEAL AND ERROR—JUDGMENT OF COURT OF CIVIL APPEALS 
ADVERSE TO DEFENDANT IN ERROR FINAL, WHERE DEFEN- 
DANT IN ERROR MADE NO MOTION FOR REHEARING, NOR 
FILED PETITION FOR WRIT OF ERROR. 

Where defendant in error, made no motion for rehearing, nor filed any petition 
for writ of error from adverse judgment of Court of Civil Appeals, such judgment 
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is final, and suit of defendant in error against plaintiff in error stands dismissed by 
final action of Court of Civil Appeals. 


(For other cases, see Appeal and Error, Dec. Dig. § 878[1].) 


2. PARTIES—SUIT BY DEPOSITOR AGAINST BANK FOR CASHIER’S 
DEFALCATIONS HELD PROPERLY JOINED WITH BANK’S CROSS- 
ACTION AGAINST CASHIER’S SURETY. 

In depositor’s action against against bank for deposits wrongfully abstracted and 
misappropriated by bank’s cashier, held that bank was properly permitted by cross- 
action to join surety on cashier’s bond, where, under the pleadings and proof, 
the same evidence which authorized recovery by depositor against bank, likewise 
authorized recovery by latter against surety. 


(For other cases, see Parties, Dec. Dig. § 51[4].) 


Error to Court of Civil Appeals of the Fourth Supreme Judicial District. 

Suit by the Atascosa Ice, Water & Light Company against the Atascosa County 
State Bank, in which defendant filed answer, making the National Surety Company 
a party, and seeking judgment over against it. The Court of Civil Appeals rendered 
judgment (222 S. W. 597), affirming judgment for plaintiff as to the Bank, but re- 
versing as to the Surety Company, and affirming, as reformed, a judgment for the 
Bank against the Surety Company, and the Surety Company brings error. Affirmed. 

E. L. Early and Black & Smedley, all of Austin, for plaintiff in error. 

Jas. A. Walton, of Jourdanton, and Martin J. Arnold, of San Antonio, for de- 
fendant in error. 

PowE LL, P. J. In stating the nature of this case, we quote as follows from the 
opinion of the Court of Civil Appeals, written by Justice Cobbs: 

“This suit was filed in the district court of Atascosa county, Tex., by the Atas- 
cosa Ice, Water & Light Company, originally against only the Atascosa County State 
Bank, plaintiff, seeking to recover from said bank judgment for $7,182 alleged to 
have been deposited by it with said bank, and payment of which amount had been 
refused by said bank. The bank filed its answer, making the National Surety Com- 
pany a party, and seeking judgment over against it for any amount that might be 
recovered against the bank by the plaintiff. Later the plaintiff amended its petition, 
and made the National Surety Company a party. 

“Trial before the court, without a jury, resulted in a judgment in favor of the 
plaintiff, Atascosa Ice, Water & Light Company, against both defendants for the 
sum of $7,036.30, with 6 per cent interest thereon from date of said judgment, and in 
judgment in favor of the defendant, Atascosa County State Bank, over against the 
National Surety Company for so much of the judgment in favor of the plaintiff as 
said bank should have to pay.” 

From this judgment of the district court the bank did not appeal. Plaintiff in 
error alone appealed. Upon that appeal the Court of Civil Appeals in its opinion 
affirmed the judgment of the district court except in the following respect: 

“We do not believe the appellee, the water works company, alleged or proved 
a cause of action against the appellant, the surety company, entitling it to hold appel- 
lant in this suit for any recovery against it, for it is not alleged, claimed, or shown 
that the bank is insolvent and rendered unable to respond and pay its said obligation 
by reason of any of the alleged wrongful acts of Witt resulting in the insolvency 
of and inability of the bank to pay its said obligation. 

“The misapplication or abstraction of the money of the bank would not affect ap- 
pellee’s right to recover from the bank, unless, as stated, it rendered the bank unable to 
pay. In such case it might be held that the acts of Witt caused loss to the depositor ; 
but here, as stated, there is no pleading or evidence to that effect. Therefore this 
assignment is sustained. 

“The judgment in favor of the water works company, appellee, against the 
surety company, appellant, is reversed, and judgment rendered dismissing the suit 
of the water works company against the surety company. In all other respects the 
judgment is affirmed.” 

[1] Upon this adverse judgment of the Court of Civil Appeals defendant in 
error made no motion for rehearing nor filed any petition for writ of error. There- 
fore that judgment is final, and the suit of defendant in error as against plaintiff 
in error stands dismissed by final action of the Court of Civil Appeals. See West 
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v. Carlisle, 111 Tex. 529, 241 S. W. 471, distinguishing Holland v. Nimitz, 111 Tex. 
419, 232 S. W. 298, 239 S. W. 185. 

But plaintiff in error did file a motion for rehearing against aforesaid judgment 
of the Court of Civil Appeals That court, considering that motion, granted it be- 
cause of the error of the trial court in permitting a recovery of a certain sum of 
$1,300 discussed in the opinion. In that second opinion the court modified its former 
judgment to the extent of setting aside the judgment affirming the recovery of the 
bank against plaintiff in error, and remanding the cause for another trial as between 
those two parties. 

Against this second judgment of the Court of Civil Appeals the bank filed a 
motion for rehearing, offering a remittitur covering this $1,300 item. The court ac- 
cepted that offer, and set aside its second judgment just set out by us, and pro- 
ceeded to render judgment for $5,736.30 in favor of the bank and against plaintiff 
in error. All of these opinions of the Court of Civil Appeals can be found in 222 
S. W. 597. 

Against this final judgment of the Court of Civil Appeals plaintiff in error filed 
a motion for rehearing, which was overruled. Thereupon its petition for writ of 
error was granted by the Supreme Court. 

The pleadings of the parties and all details of the case are stated at considerable 
length by the Court of Civil Appeals in its opinion. We shall not repeat that state- 
ment here, but will content ourselves with giving only such statement as affects the 
controlling question now in the case. 

When the bank impleaded the surety company, alleging it had a bond from the 
latter agreeing to pay, up to a certain amount, the bank’s losses due to any wrongful 
abstraction and willful misapplication of money by its cashier, Witt, the surety com- 
pany, in due season, filed the following plea in abatement to such cross-action: 

“Defendant pleads in abatement of the cross-action filed against it by the defen- 
dant Atascosa County State Bank, and shows that said cross-action cannot be main- 
tained in this suit because of the following facts: 

“(a) That this suit was filed by the plaintiff, Atascosa Ice, Water & Light Com- 
pany, against the Atascosa County State Bank to recover $7,132 alleged to have been 
deposited by the said plaintiff in the defendant’s bank in the usual course of business, 
and not withdrawn, and payment of which, though duly demanded, has been refused 
by the bank; that this cause of action asserted by the plaintiff was simply to recover 
a debt alleged to be due by the bank, and to enforce the implied obligation or con- 
tract existing between the plaintiff, a depositor, and the defendant bank; that on the 
other hand the cross-action filed herein by the defendant bank against this defendant 
is based upon the alleged wrongful abstraction and willful misapplication of certain 
moneys belonging to the defendant bank by its cashier, R. L. Witt, said cashier being 
alleged to have been bonded by this defendant; that, in order to show liability of this 
defendant, it will be necessary to prove that its alleged principal, Witt, had committed 
a tort with respect to the money or property of the defendant bank, that is to say, 
had willfully abstracted or willfully misapplied the same; that, as it appears from 
the plaintiff’s petition as well as from the defendant bank’s cross-action, this defend- 
ant has no interest in the plaintiff’s suit against the bank, and there is fio privity be- 
tween the plaintiff and this defendant, and no right of action in favor of the plaitiff 
against the defendant, and the alleged cause of action of the bank against this de- 
fendant on the other are wholly distinct in legal character and arise out of different 
states of fact, depend for their support on different proof, and exist between differ- 
ent parties, and cannot be legally joined or prosecuted in the same action. 

“(b) Wherefore this defendant shows to the court that there is a misjoinder of 
parties and misjoinder of causes of action resulting from the cross-action set up by 
the defendant bank against this defendant, and this defendant accordingly pleads 
said misjoinder of parties and misjoiner of causes of action by way of abatement 
of the said cross-action, and prays that this plea in abatement be sustained, and that 
this defendant be dismissed, and recover of and from the defendant bank its costs 
in the premises and for general relief.” 

[2] This plea in abatement or demurrer was overruled and proper exception re- 
served by plaintiff in error. The surety company was held in the suit by the district 
court, and this action was approved by the Court of Civil Appeals. Still the surety 
company continues to contend that its plea should have been sustained. Whether 
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it should or not is the controlling question upon this appeal. Plaintiff in error con- 
tends that in overruling his plea in abatement the Court of Civil ppeals is in direct 
conflict with the decision of our Supreme Court in the case of U. S. Fidelity & Guar- 
anty Co. v. Fossati, 97 Tex. 497, 80 S. W. 74. Is this contention correct? We think 
not. Why do we reach that conclusion? 


In the Fossati Case the state was plaintiff against a defaulting sheriff and tax 
collector and the sureties on his bond. The sureties impleaded the U. S. Fidelity & 
Guaranty Company, averring “in effect that the sum sued for by the state was covered 
by this bond, and that the same was due the sureties by virtue of the terms of the 
bond in the event the state should recover against the sureties.” 

Upon being so impleaded, the Fidelity & Guaranty Company interposed a special 
demurrer as follows: 

“Because the two cases sought to be tried together, by the action of the sureties 
in calling in this defendant by their cross-action, are distinct and severable causes of 
action, the case made by the state being a simple suit in debt on an account for the 
shortage against W. R. Callender, in which the sureties are made defendants on 
their bond to the state in which they undertake that Callender shall pay to the state 
the money he received, while the suit by the sureties against the defendant is a suit 
upon an indmnity bond, in which this defendant only guarantees against costs, losses, 
damages and expenses which the sureties may suffer by reason of any act of fraud 
or dishonesty of the said Callender, amounting to larceny or embezzlement, and be- 
fore the sureties shall have any right of recovery against this defendant, they are 
required to show crime committed by W. R. Callender, a question which must be 
decided under different rules of evidence from those governing the admissibility of 
evidence in the case brought by the state against the sureties. The cause of action in 
both cases does not arise out of the same act, nor is there any community of liability 
between the defendants in both suits.” 


That demurrer was overruled by the trial court. The Court of Civil Appeals 
certified to the Supreme Court the question: 

“Did the trial court err in overruling the special demurrer interposed by the 
Fidelity & Guaranty Company, as above stated, to the cross-action of the sureties on 
Callender’s bond against it?” 

The Supreme Court answered that question in the affirmative. 

In the Fossati Case the court did not overrule or in any way modify its former 
opinion in the case of Skipworth v. Hurt, 94 Tex. 322, 60 S. W. 423. The personnel 
of the court was exactly the same when these two decisions were written. In the 
latter case the Supreme Court reversed the Court of Civil Appals and affirmed the 
district court, which had ruled there was no misjoinder. After very careful consid- 
eration, we think the case at bar is similar, in all substantial respects, to the Skip- 
with Case rather than the Fossati Case. We have already stated the nature of 
the later. What was the nature of the Skipwith Case? 

Skipwith was county treasurer of Clay county. He failed to pay over to his 
successor the amount of money which his report showed to be due. Whereupon Hurt, 
as country judge, sued Skipwith and the sureties on his bond for this shortage. The 
sureties impleaded the Farmers National Bank of Henrietta, alleging that Skipwith 
had kept his official account with that bank, and that the latter had knowingly applied 
those county funds to the payment of a personal ddebt owing it by Skipwith. 

Although there was no privity of contract in the Skipwith Case between the 
bank and other parties to the suit, the court held there was no misjoinder. As stated 
by the court: 

“When the bank appropriated the money to its own use or to the payment of a 
debt which Skipwith may have contracted in order to receive the money to be 
counted, it rendered itself liable to Clay county for all of the fund so used.” 

Therefore Clay county had the right to sue the bank itself. Not having chosen 
to do so, the sureties had a right, at least in the absence of. any protest by Clay 
county, to bring the bank into the case and settle all questions in which there was a 
community of interest in one suit. In other words, the sureties, as well as the county, 
had a cause of action against the bank, all arising out of the same transaction. That 
transaction was the wrongful taking of the county’s money in Skipwith’s hands. 
The sureties and the bank were all liable for the one subject-matter of the suit—the 
money wrongfully appropriated as aforesaid. The shortage was due to this one act. 
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It could be due to nothing else under the pleadings in the Skipwith Case. Liability 
of sureties necessarily involved liability of the bank. 

This exact situation is true in the case at bar. Both the bank and light company, 
in separate pleadings, alleged that the amount due on the company’s deposit was the 
sum of money paid out by the bank wrongfully on Witt’s checks definitely described. 
In other words, the loss to the light company was due solely and only to the pay- 
ment by the bank of these checks issued fraudulently by Witt in the company’s name. 
Clearly, if the bank owed the company any money, under the pleadings and proof in 
this case, it was the very amount which Witt had wrongfully withdrawn by the 
process he adopted. Against such wrongful withdrawal of funds by Witt the bank 
was insured. And, the polity in suit was not only for the benefit of the bank, but 
expressly also for the benefit of any one else damaged by reason of such wrongful 
withdrawal of funds. The very same proof which showed a given amount due the 
light company necessarily authorized recovery from the surety company by the 
bank. It is not a case, like the Fossati Case, where recovery against the bank might 
or might not have led to recovery by the bank against the surety company. Witt was 
cashier of the bank; in complete charge of its funds. He was also a large stock- 
holder in the light company, and handled its funds. He drew checks in its name. 
His one way to get money fraudulently, so far as the pleadings in this case show, 
was to draw the bank’s money out on checks wrongfully drawn by him in the light 
company’s name. At the very instant he in that way took the money from the bank’s 
vaults wrongfully and appropriated it himself he also damaged the light company in 
that very amount. He seems to have taken several thousand dollars in that way. He 
had left the county, a fugitive from justice, and did not testify. The lower courts, 
so far as the final judgment of the Court of Civil Appeals is concerned, are in accord 
upon the facts. They find that this amount due on the deposit was the result of the 
wrongful withdrawal of funds by Witt. Under the pleadings and proof, the same 
evidence which authorizes recovery by the company against the bank likewise auth- 
orizes recovery by the latter against the surety company. Under the rule laid down 
in the Skipwith Case there was no misjoinder. 

In the case at bar the bank had protected itself against a loss of the kind here 
involved, and also its depositors. Under the contract the bank had the right to have 
the surety company brought into the case and answer to it for a recovery against 
it by a depositor where such recovery was based upon the wrongful acts of its cashier. 
There was a privity of contract expressly provided for in this case. 

It is difficult to lay down a general rule in cases of this kind. In the Skipwith 
Case Judge Brown said: 

“In the case of Love v. Keowne, cited above, the court said: ‘It has been found 
impracticable to lay down any positive general rule as to what will or what will not 
constitute multifariousness, but the courts have wisely life the question as one of con- 
venience, to be decided according to the peculiar circumstances of the case. Every 
case must be governed by its own circumstances, and, as they are as diversified as the 
names of the parties, the court must exercise a sound discretion on the subject.’ The 
general doctrine of our courts is that the rights of all parties in the subject of litiga- 
tion may and should be settled in one suit, within the limitation that parties cannot 
be so introduced as to prejudice the rights of those who have already commenced 
the litigation. In this case the facts are so blended and connected as to the rights 
of the county against these sureties and their rights against the bank that in the 
trial of the case, the fundamental fact of the liability of Skipwith must be established 
in the action by the county against the sureties, which would not bind the bank; and 
if another action‘were brought by the sureties against the bank, the same issue must 
be tried anew, whereas the determination of that issue in this action involves but 
one trial. The act of the bank in misappropriating the money of the county made 
it primarily liable at the option of the county, but the county having elected not 
to sue the bank, the sureties ought not to be required to pay the money and await 
the result of a suit against the bank, but are entitled to settle the whole matter in this 
action. We can see no reason why the bank cannot have as fair and just a trial 
in answer to the plea of the defendants as if it had been an independent proceeding 
by these sureties against it. It will greatly facilitate the administration of justice 
to sustain such proceedings and save much of the time of the courts in the investiga- 
tion of questions of this character, and we believe that upo nthe broad principles un- 
derlying our system of procedure, the action of the district court in overruling the 
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exceptions of the bank was proper and that the Court of Civil Appeals erred in re- 
versing the judgment of the district court upon that ground.” 

We fail to see how the rights of the surety company in the case at bar could 
have been prejudiced by the joinder of all parties at interest. In fact, it seems to us 
that, because of Witt’s connection with all the parties to the action, it was better 
to have every issue between them all settled in one suit. In that way they would con- 
front each other, and promptly pursue any questions which might arise. 

In the Fossati Case Judge Williams merely held one thing as follows: 

“In order to enforce in this case the right contended for by appellees it would 
be necessary to hold, without qualification, that in all cases where a judgment against 
a defendant might give rise to a cause of action in his favor against another he is en- 
titled, as a matter of right, to bring that other into the case. This court has never 
so held.” 

In that case he stated that— 

“The existence and enforcement of a cause of action by the state against ap- 
pellees might or might not give to the latter a cause of action against appellant, and 
this is the only connection between the case of the state against appellees and theirs 
against appellant.” 

That one connection, in the absence of “other considerations,” did not authorize 
the joinder, as a matter of right. This is clearly the ruling in the Fossati Case. That 
ruling does not conflict with the facts or holdings in the Skipwith Case. In fact, 
Judge Williams approves the liberal policy applied in that case. But he states that 
recovery by the State would not necessarily warrant a recovery by the sureties 
against the Fidelity & Guaranty Company. The proof required for each recovery 
might be entirely different. 

Judge Williams goes on to say that his holding in the Fossati Case, already 
quoted by us, would not apply, if other considerations were present. We think other 
circumstances were clearly present in the case at bar, and, as already stated, a recovery 
by the light company against the bank necessarily authorized a recovery by the latter 
against the surety company. In that way, surely, the case is entirely different from 
the Fossati Case. 

It should be observed that Judge Williams held that the joinder in the Fossati 
Case would prejudice the rights of the parties. Where that is true, under the Skip- 
with Case and all others, no joinder would be authorized. Judge Brown clearly shows 
that in his opinion. 

A multiplicity of suits should always be avoided where possible. Since we do 
not believe any prejudice could have resulted from the joinder in the case at bar, 
and since there was a community of interests between the various parties, and since 
the suit was dependent upon the very same transactions by the same man, we think 
the Court of Civil Appeals properly overruled the plea in abatement or demurrer, 
and held there was no misjoinder. 

On pages 7, 8, and 9 of its original opinion, the Court of Civil Appeals gives its 
views as to why the rule in the Fossati Case does not apply here. We concur in those 
views. 

The application contains other assignments. But, we think, they are without 
merit. Most of them raise fact questions. The lower courts are in accord on the 
facts sustaining the final judgment of the Court of Civil Appeals. Against that judg- 
ment, neither the light company nor bank make any protest. We are not prepared 
to say that there is no evidence sustaining those fact findings by the lower courts. 
oe we recommend that the judgment of the Court of Civil Appeals be af- 

rmed. 

Cureton, C. J. The judgment recommended in the report of the Commission 
of Appeals is adopted, and will be entered as the judgment of the Supreme Court. 


MASSACHUSETTS ae ney. ET AL. v. DAVIS, AGENT, ETC. 
oO. , 
(Court of Civil Appeals of Texas. Beaumont. May 2, 1925. Rehearing Denied 
June 10, 1925.) 
274 Southwestern Reporter 230. 

1. DAMAGES—PETITION, IN SUIT FOR BREACH OF CONSTRUCTION 
CONTRACT, HELD SUBJECT TO SPECIAL EXCEPTION FOR FAIL- 
URE TO SET OUT ITEMIZED STATEMENT. 

Petition, in suit by Federal Agent in charge of railroads against contractor and 
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its sureties, for breach of contract in failing to complete construction contract, held, 

subject to special exception, in view of Rev. St. art. 1827, for failure to set out an 

itemized statement, item by item, of all work done by plaintiff in completing contract. 
(For other cases, see Damages, Dec. Dig. § 153.) 


2. DAMAGES—PETITION, IN SUIT BY FEDERAL AGENT IN CHARGE 
OF RAILROADS FOR BREACH OF CONTRACT, HELD INSUFFI- 
CIENT. 

Petition, in suit by Federal Agent in charge of railroads against contractor and 
its sureties, for breach of contract in failing to complete construction contract, held 
insufficient, in view of Rev. St. art. 1827, where allegations did not advise defendant 
of how work was done in completing contract. 

(For other cases, see Damages, Dec. Dig. § 153.) 


3. DAMAGES—PETITION, IN SUIT BY FEDERAL AGENT IN CHARGE 
OF RAILROADS FOR BREACH OF CONTRACT, HELD DEFECTIVE 
FOR FAILURE TO ALLEGE THAT WORK WAS COMPLETED 
ACCORDING TO CONTRACTS. 

Petition, in suit by Federal Agent in charge of railroads against contractor 
and its sureties, for breach of contract in failing to complete construction contract, 
held fatally defective, in view of Rev. St. art. 1827, where it failed to show that work 
was completed by plaintiff according to plans and specifications under which defendants 
had agreed to do the work. 

(For other cases, see Damages, Dec. Dig. § 153.) 


4. DAMAGES—PETITION, IN SUIT BY FEDERAL AGENT IN CHARGE OF 
RAILROADS FOR BREACH OF CONTRACT HELD SUBJECT TO 
SPECIAL EXCEPTION FOR FAILURE TO SET OUT ITEMIZED 
STATEMENT. 

Petition, in suit by Federal Agent in charge of railroads against contractor and 
its sureties, for breach of contract in failing to complete construction contract, held 
subject to special exception, in view of Rev. St. art. 1827, for failure to show scale 
of wages paid by plaintiff in completing work for labor or utensils used, or reasonable 
market value of material used, or market price of labor employed. 

(For other cases, see Damages, Dec. Dig. § 153.) 


5. CONTRACTS—WHETHER CONTRACTORS LET FEDERAL AGENT 
TAKE OVER COMPLETION OF CONTRACTS BECAUSE OF IMPOS- 
SIBLE CONDITIONS BEING IN DISPUTE, DIRECTION OF VERDICT 
IMPROPER. 

In suit by Federal Agent in charge of railroads against contractor and sureties, 
for breach of contract in failing to complete construction work, where evidence was 
conflicting as to whether defendants let plaintiff take over completion of contract 
poser plaintiff imposed impossible conditions, it was error to instruct a verdict for 
plaintiff. 

(For other cases, see Contracts, Dec. Dig. § 323[1].) 


6. DAMAGES—FEDERAL AGENT NOT ENTITLED TO RECOVER DIFFER- 
ENCE BETWEEN CONTRACT PRICE |FOR CONSTRUCTION OF 
RAILROAD AND ACTUAL COST OF COMPLETING WORK. 

Federal Agent in charge of railroads, completing construction work after aban- 
donment of contract by contractors, held not entitled to recover difference between 
contract price and actual cost of completing work, where it abandoned specifications 
and did work in a manner not contemplated by contracts and in a manner vastly more 
costly. 

(For other cases, see Damages, Dec. Dig. § 121.) 


7. DAMAGES—FEDERAL AGENT NOT ENTITLED TO RECOVER, ON 
EXPERT EVIDENCE, DIFFERENCE BETWEEN COST OF FINISHING 
CONTRACT AND CONTRACT PRICE. 

Under provision in contract authorizing Federal Agent to complete work after 
defendants breached contracts, held that, where he did not follow specifications of 
contract in completing contract, he could not recover, on expert evidence, difference 
between cost of finishing contract as measured by expert evidence and contract price. 


(For other cases, see Damages, Dec. Dig. § 121.) 
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Appeal from District Court, Harris County; W: E. Monteith, Judge. 

Action by James C. Davis, Agent for the United States Government, against the 
Massachusetts Bonding & Insurance Company and another. Judgment for plaintiff, 
and defendants appeal. Reversed and rendered. 

Morris, Sewell & Morris, of Houston, and Burgess, Burgess, Sadler, Chrestman 
& Brundidge, of Dallas, for appellants. 

Baker, Botts, Parker & Garwood, and Garrison & Watson, all of Houston, for 
appellee. 

Waker, J. We take the following statement of the nature and result of this suit 
from appellants’ brief; the contents of the exhibits referred to, as far as necessary to 
an understanding of the issues being fully given. 

“John Barton Payne (substituted by James C. Davis), Agent of United States 
Government, herein styled plaintiff, filed this suit in the District Court, Sixty-First 
Judicial District of Texas, at Houston, September 15, 1920, against the defendants, 
W. B. Drake and H. M. Brannum, composing the firm of Drake-Brannum Construc- 
tion Company, herein styled contractors, as principals, and Massachusetts Bonding & 
Insurance Company, herein styled surety, for the alleged breach of two construction 
contracts made by and between the United States Government, which will herein be 
included in the term “plaintiff,” and the contractors, and to recover against said con- 
tractors as principals and the said surety, as surety, upon two bonds, one given to 
secure the performance of each of said contracts, respectively. 

“By original petition, plaintiff alleged that the contractors, by written contract 
dated September 30, 1918, with W. G. McAdoo, Director General of Railroads, agreed 
to do all of the grading, clearing, and grubbing required for the construction of a 
double track branch line of the Houston & Texas Central Railroad, in Dallas County, 
Tex., and complete the same a distance of 2.6 miles, according to provisions of said 
contract and specifications attached, marked Exhibit A, the work to be commenced 
within 10 and completed within 140 days from September 30, 1918 ; that the contractors 
did part. of the work under said contract, but, prior to its completion, wholly aban- 
doned the same and breached the contract; that plaintiff thereupon took over the work 
and completed the same at an excess cost, as shown by Exhibit B attached, “aggregat- 
ing the sum of $32,599.98’ ; that the said contractors, as principals, and said surety, as 
surety, to secure the performance of said contract, gave to plaintiff a bond, dated 
October 4, 1918, in the principal sum of $6,000, a copy of which is attached marked 
Exhibit C; that plaintiff's damages exceeded the amount of said bond, by reasons 
whereof plaintiff is entitled to judgment for the full amount thereof; that by like 
contract, of same date, between same parties, contractors agreed to complete and do 
all of the grading, clearing, and grubbing, required for the construction of a single 
track branch of railroad of Houston & Texas Central Railroad in Dallas County, a 
distance of about 3.2 miles, according to copy of said contract and specifications 
attached, marked Exhibit D, the work to be commenced within 10 and completed 
within 140 days from September 30, 1918; that the contractors did part of the work, 
but, prior to its completion, wholly abandoned same and breached the contract; that 
plaintiff then took over the work, and completed the same, as shown by exhibit E 
attached, at a cost, in excess of the contract price, ‘aggregating the sum of $28,425.44’; 
that the contractors, as principals, and said surety, as surety, to secure the performance 
of said contract, gave to plaintiff a bond, dated October 4, 1918, in the principal sum of 
$6,000, a copy of which bond is attached, marked Exhibit F; that plaintiff’s damages 
under said second contract exceeded the amount of said second bond, by reason 
whereof plaintiff was entitled to judgment for the full amount thereof. By reason of 
all of which allegations plaintiff prayed judgment against contractors and surety for 
the aggregates of the amounts stated against each. 

“By second amended original answer, filed November 20, 1923, the surety inter- 
posed to plaintiff’s petition a general demurrer and six special exceptions, general 
denial, and several special defenses. By like answer, filed the same date, the con- 
tractors interposed to plaintiff’s petition the same general demurrer, special exceptions, 
general denial, and special answers, as were interposed by the surety. The court 
overruled both of said general demurrers and all of said special exceptions, to which 
contractors and surety excepted. 

“The cause was tried before a jury, Decémber 6, 1923, and at the conclusion of 
the evidence, before argument, the contractors and surety requested peremptory in- 
structions in their favor, which were refused. The court then instructed the jury 
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to return its verdict in favor of plaintiff, against the contractors, for $55,350.57, and 
against the surety for $12,000, with interest on each of said sums from September 
1, 1919, at 6 per cent. per annum; verdict was so returned and judgment was rendered 
accordingly, to which judgment, as well as the action of the court in overruling the 
contractors and surety’s general demurrers and special exceptions to plaintiff's petition, 
they excepted.” 

Appellants also quote as follows. from the contracts and bond: 

“In the first contract: (1) Contractors agree that they will do and complete all 
the grading, clearing and grubbing required for the construction of a double track 
road bed 2.6 miles long, and place all 84-inch concrete pipe in the roadbed, remove all 
track material where necessary from old roadbed, in accordance with annexed speci- 
fications; all to be done under direction and to the satisfaction of plaintiff's engineer. 
(2) Contractor to furnish at his own expense sufficient teams, tools, and laborers and 
all other necessary things to complete the construction. (3) Work to begin within 
10 days after dates of contract and be completed within 140 working days from date 
thereof. (11) For the work plaintiff agreed to pay contractors, for clearing, $25 per 
acre; for grubbing, $65 per acre; for. all earth work, 25 cents per cubic yard; for 
placing 84-inch pipe, 85 cents per lineal foot; for dismantling track, 10 cents per lineal 
foot; anything not mentioned in the schedule of prices to be agreed upon. 

“II. Payments to be made the 15th of each month for work done the preceding 
month, when certified by plaintiff's engineer to be in accordance with contract, less 
10 per cent. to be held until final completion and acceptance of work and then paid, 
with any balance owing, upon the certificate of said engineer that the contract had been 
completed as specified. 

“III. (1) Contractors to prosecute work with energy, and in workmanlike man- 
ner, with largest force of all classes of workmen that can be worked with advantage 
and expedition. That if during the work said engineer finds the force employed, the 
quantity and quality of the tools, appliances, or workmen provided, or material furn- 
ished, are not such as will insure completion of work within time stipulated, or not up 
to specifications, written notice will be given contractors ‘to at once apply such increase 
of force, appliance, or tools,’ and improve work or materials to make same conform 
with agreement and specifications, and if, at the end of 15 days, contractor shall have 
failed to furnish and remedy the deficiencies, ‘the company may thereupon employ such 
labor at wages current in vicinity of work, and tools as it may deem necessary for the 
completion of the work “within the time stipulated,’ and deduct cost of same from 
payments then due or thereafter falling due to contractors’; time being of the essence 
of the agreement, and may be extended to contractors even though they fail to com- 
plete work within time limited. (3) Contract provides for payment by plaintiff of 
certain debts of contractor, under certain conditions, but same not involved herein, 
and further that unit prices named shall apply to all work of grubbing or grading 
done, etc., and for anything ‘which cannot be measured or estimated under the terms 
of this contract’ and specifications, said engineer shall fix the prices of same, with 
right in the contractors to perform or decline to perform such work at such prices, 
and in the latter case plaintiff may have it done otherwise, and, where contractors 
perform such extra work, their compensation shall be the prices fixed plus 10 per 
cent. (5) Plaintiff is given the right to change dimensions of the work, but height 
of fills or depth of cuts may not be increased more than 2 feet. (6) No claim for 
extra work allowed, unless done under written order from said engineer, and nothing 
shall be construed as extra which can be measured under the contract. (7) Relates to 
matters not involved. (8) Relieves plaintiff of certain character of damages, but 
provides that ‘it understood and agreed that the contractors shall have such extension 
of time for the completion of the work embraced in this contract as shall be determined 
by the chief engineer as being equal to the time of delays caused by acts of the com- 
pany or delays resulting from the failure on the part of the company to procure 
the right of way, or for any other reason not in control of the contractor,’ provided 
contractor give said engineer notice in writing of the existence and cause of such 
hindrance, delay or detention within 48 hours after the time shall first occur. (9) 
Relieves plaintiff of certain liabilities of contractors not involved. (10) Makes the 
decision of said engineer binding in all matters pertaining to the interpretation of the 
contract, and provides for arbitration in certain cases. Not involved. (11) Relates 
to subcontracts. Not involved. (12) Contractor agrees to execute and deliver to 
plaintiff a surety company bond in the sum of $6,000, ‘for the faithful performance 
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of this contract,’ and for the security of the company against all persons performing 
labor or furnishing materials, and against all persons claiming reparation on account 
of injuries in or upon the work hereinbefore specified, under and by virtue of this 
contract. (13) Not involved. (15) Not involved. 

“Specifications: Only such portion of the specifications, part of first contract, as 
are deemed pertinent to this issue are here stated, in substance, or quoted. (10) 
‘Stumps must be grubbed entirely from all places where excavations occur, including 
grounds from which material is to be borrowed’; and (11) ‘measurements of grubbing 
will be estimated upon all excavations or borrow pits where grubbing is actually done.’ 
(12) The term ‘grading’ includes all excavations and embankments for the formation 
of the roadbed, ditches, etc. (13) All material classified as ‘earth,’ whether in cuts 
or fills. (17) “The material for fills will be borrowed from the right of way.’ (18) 
‘Borrowed pits shall be continuous and connected with ditches, so they will drain to 
the nearest water course when required. Unless directed, material shall not be bor- 
rowed to a depth which will not permit the proper drainage.’ (19) ‘Side slopes of 
borrow pits on the right of way shall be the same as used in the cross-section of the 
adjoining roadbed,’ and providing for a 6-foot berme between embankment and edge 
of borrow pit and a 2-foot berme between outside slope of borrow and right of way 
line, and bermes must not be cut by scrapers or other tools. (20) ‘Borrow pits must 
be taken out uniformly and as shallow as possible, consistent with economical handling 
and width of right of way.’ (21) ‘The existing track on the present grade, at option 
of contractors, is to be either raised vertically as grading work progresses, or track 
dismantled and removed from embankment, and piled in neat piles on the berme.’ 
(22) All grading will be estimated and paid for by the cubic yard, based on actual 
measurements shown by the cross-section notes. (24) Overhaul.—If so directed by 
engineer, contractor will haul material for formation of roadbeds from the designated 
borrow pits on or along the right of way. Material hauled beyond the 300 feet free 
haul shall be paid for at the rate of 2 cents per cubic yard, per 100 feet. 

“Bond: The bond given under the first contract, after reciting the parties and 
the contract, states the obligation of the surety substantially as follows: That, if the 
contractors shall well and truly perform and fulfill each and all of the covenants, con- 
ditions, stipulations, and agreements, in said contract mentioned to be performed by 
contractors, and if contractors shall protect, save harmless, and indemnify plaintiff 
for any amount, they may be compelled to pay in settlement of any claims of what- 
soever character, for which under the said contract the contractors would be liable, 
and shall pay plaintiff for supplies and labor which contractors may fail to furnish 
for completion of said work, and satisfy and discharge all forfeitures, liens, and claims 
of whatsoever character arising under said contract, and for which contractors would 
be liable, the obligation shall be void; otherwise remain in full force and effect. 

“Second contract is in words and general tenor the same as the first contract, 
except that it calls for the construction of a single track railroad dump, and binds 
plaintiff to pay contractors for the work the following prices: For clearing, $25 per 
acre; for grubbing, $65 per acre; for embankment, 20 cents per cubic yard; for ex- 
cavation, class A material, 95 cents per cubic yard, class B, 23 cents per cubic yard, 
and class C material 40 cents per cubic yard, and 2 cents per cubic yard for over- 
haul, as in first contract. 

“Specifications to second contract are substantially the same, in essential particu- 
lars, as specifications to first contract, except that: (4) embankment shall be 17 feet 
wide and excavations 24 feet, including space for ditches. (18) ‘Class A material shall 
comprise all rock lying in solid beds or masses in its original position and in stratas 
of more than 6 inches in thickness, which may be best removed by blasting, and 
boulders or detached rocks measuring one cubic yard or more.’ (19) ‘Class B material 
shall comprise all earth and other materials that can be displaced by a large size rail- 
way plow drawn by 6 good mules or horses of not less than 1,200 pounds in weight; 
plow and teams being manipulated by men experienced in this line of work.’ (20) 
‘Class C material shall comprise all materials that do not come under the classification 
of A or B material.” (21) ‘All borrowed material to be class B.’ (44) Grading 
shall be estimated and paid for by the cubic yard, at the prices specified for the 
respective materials. (45) The contract price per cubic yard shall include the ex- 
cavation of the material by any method whatsoever, the loading, transporation, and 
deposit of*the same in the manner prescribed by these specifications and in the places 
designated, and all other expenses incident to the work of grading. 
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“The second bond, in its obligations, is substantially the same as the first bond.” 

Appellee alleged that the contractors began and did part of the work, but prior 
to its completion wholly abandoned it, thereby breaching the contracts, and that he 
took over the work and completed it. The following statement of the work done by 
the construction company and by the plaintiff was alleged: 

Under first contract: 

Statement of yardage handled by contractor, and by railroad company’s forces 
in grading a new double track line 2.6 miles long in Dallas, Tex. 

Work done by Drake-Brannum Co.: 
18,682.89 cu. yds. embankment at 25c $4,670.72 
4,100 ft. track removed at 10c 410.00 


$5,080.72 
Work done by company forces: 
69,044.62 cu. yds. embankment; 1,700 cu. yds. extra embankment $50,286.14 


Total cost of work January 31, 1920 $55,366.86 
Cost if contract had been carried out: 
87,727.51 cu. yds. embankment at 25c $21,931.88 
1,700 cu. yds. extra excavation at 25c 425. 
4,100 ft. track removed at 10c 410.00 


$22,766.88 


Excess cost of work 
Under second contract: 
Statement showing yardage handled by Drake-Brannum Construction Company 

and by company forces in grading a single track line approximately 3.2 miles long 

near Dallas, Tex. 
Work done by Drake-Brannum Co.: 

43,906 cu. yds. embankment at 20c 

8,164 cu. yds. excavation at 23c 

33,040 cu. yds. overhaul 100’ at 2c 

4.39 acres clearing at $25 

2.09 acres grubbing at $65 


Work done by company forces: 
74,116.45 cu. yds. embankment 
1,983.58 cu. yds. excavation 
672 cu. yds. extra excs. 

196 cu. yds. extra emb. 

21,600 cu. yds. overhaul 100 

1 acre clearing 

.53 acre grubbing 

Total cost of work January 31, 

Cost if contract had been carried out: 
118,022.45 cu. yds. embankment at 20c 
10,147.58 cu. yds. excavation at 23c 
672 cu. yds. extra exca. at 23c 
196 cu. yds. extra emb. at 20c 
54,640 cu. yds. overhaul 100’ at 2c 
5.39 acres clearing at $25 
2.62 acres grubbing at $65 


$27,530.04 
Excess cost of work $28,425.44 


After alleging in general terms his right to recover on the bonds, plaintiff fur- 
ther alleged, in substance, that he was compelled to complete the work, furnishing 
material and labor therefor, at an expense, charge,.and cost greater than that pro- 
vided in said contracts, setting out the excess cost, duly alleging the liability of the 
contractors for such excess; and, by reason of the default of the contractors, and 
breach of the obligations of the bonds, it was further alleged that the surety became 
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liable and bound to pay the plaintiff the full amount of the principal of each of said 
bonds, aggregating $12,000. 

Though plaintiff’s petition showed the total charge and cost to him of completing 
the work, there was no allegation showing the many necessary items of expense 
under the terms of the contracts going to make up the total charges. There was no 
allegation as to the number, quantity, or character of the “teams, tools, and laborers” 
employed by plaintiff in completing the work, nor any of them, or the prices paid for 
same per day, week, or otherwise, so as to show the contractors and the surety the 
separate items making up the total. Though the contracts provided that, in the event 
the contractors made default, the plaintiff might “employ such labor at wages cur- 
rent in the vicinity of work, and tools as it may deem necessary for the completion 
of the work,” there was no allegation that the wages paid were such as “current in 
the vicinity of work.” There was no allegation that the results accomplished by 
plantiff in completing the contracts were produced by the means and under the 
conditions named in the contracts. Again, though the contracts provide “the mate- 
rial for fills will be borrowed from the right of way,” there were no allegations in 
plaintiff’s petition that the material was taken from the right of way, nor was it 
alleged where the material was secured. Again, there was no allegation as to the 
kind or character of tools employed, the charges made, or the money paid for the 
same, or for the use thereof, nor was there any itemization of the means, material, 
or things that were used or went to produce the results for which the gross charges 
against appellants were made. These allegations were subject to the following spe- 
cial exceptions urged by appellants: 

[1] (a) The petition was insufficient because it failed fully to set out an itemized 
statement item by item of all the work done by appellee in finishing the jobs or con- 
tracts out of which this litigation arose. 

[2] (b) The allegations as to the total cost of completing the work were insuf- 
ficient, in that they did not advise defendant of the many items that went in to make 
up the cost, nor was there any allegation as to how the work was done. It was the 
duty of the plaintiff, under appellants’ special exceptions, to specifically designate in 
detail the different items constituting the total cost against appellants. Defendants 
were entitled to have appellee’s account itemized, so that they might be advised 
whether such work was necessary, and whether the charges were reasonable and 
proper, and whether the items charged against them would fall within the terms 
of the contract. 

(c) Appellants’ contract provided compensation for the several items of work 
done and to be done. Appellee grouped his charges for this work. Under the special 
exceptions urged, it was his duty to itemize his statement, and to state separately the 
cost of each item. 

[3] (d) The plaintiff's petition was fatally defective, because it failed to allege 
such facts as would show that the work was done according to the plans and speci- 
fications of the contracts under which appellants had agreed to do the work. 

(e) The petition was further defective in that it did not show whether the work 
was done by day or in what manner it was done, with an itemization of the cost 
thereof. Defendants were entitled to this information in order that they might be ad- 
vised as to the correctness of the charges made against them by plaintiff. 

[4] (f) Again, plaintiff’s petition was subject to special execution in failing to 
show the scale of wages paid for labor, or the utensils used in doing the work, or 
the manner of doing the work, or the reasonable market value of the material used, 
or the market price of the labor employed. 

In Mims v. Mitchell, 1 Tex. 446, tt was said: 

“The object of pleading is to apprise the court and the opposite party of the 
facts on which the pleader intends to rely, as constituting his cause of action or 
grounds of defense. And the averments should set forth the facts relied on with 
such precision, clearness and certainty, as to apprise the opposite party of what he 
will be called upon to answer, and what is intended to be proved, so that the evidence 
introduced may not take him by surprise. Such certainty is essential in order that 
the facts relied on by either party may be understood by the party who is to answer 
them; by the jury who are to ascertain their truth, and by the court who is to give 
judgment upon them.” 

Again, in the cases of Prince v. Blisard (Tex. Civ. App.) 210 S. W. 301, and 
Negociacion Agricola y Ganadera de San Enrique, S. A. v. Love (Tex. Civ. App.) 
220 S. W. 224, very similar general allegations were made with respect to plaintiffs’ 
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causes of action as are made in the instant case by plaintiff, and to which similar 
special exceptions, as in the instant case, were directed and overruled. In each of 
those cases the appellate courts held that the special executions should have been 
sustained. Certainly plaintiff’s petition, in the instant case, does not comply with 
the above rule, or with article 1827, Revised Civil Statutes, which requires that the 
petition shall contain “a full and clear statement of the cause of action.” 

As we understand the statement of the facts from the record, there were possibly 
only three conflicts in the evidence: 

(a) Appellants said that they let plaintiff take over the completion of the con- 
tracts because. plaintiff wanted them to work under impossible conditions, not pro- 
vidd in the contract, while appellee’s witness testified that appellants quit because 
they could not meet their pay roll, and told plaintiffs to take over the work and 
complete it. 

(b) Appellants testified that appellee refused them permission to use either a 
drag line on the right of way or to haul dirt in wagons from off the right of way, 
while plaintiff’s witness testified that they consented to both those requests. 

(c) Appellants testified that appellee’s engineer agreed to finish the work by use 
of teams, scrapers, fresnoes, and wheelers, while the engineer testified for appellee 
denying any such agreement. 

[5] Under these conflicts in the evidence, the trial court erred in instructing a 
verdict for appellee for any sum. If appellants did not breach the contract, but 
if appellee forced them to abandon the work because his agents required the work to 
be done under conditions not imposed by the contract, then appellants were not liable 
for the additional cost incurred by appellee. Again, if appellee’s agents agreed to 
finish the work in accordance with the specifications, he had no cause of action 
against appellants, because it appears that the work was not done according to the 
specifications of the contracts. 

Though the errors we have just discussed would require a reversal and remand- 
ing of this case, yet we believe, on the record, the trial court erred in refusing to 
instruct a verdict in appellants’ favor. 

Again quoting from their brief: 

“Surety answered by general denial and several special pleas, in substance, as 
follows: That when the work was advertised to be let, and contractors bid thereon, 
it was with the specific understanding that all grading would be done, not with ma- 
chinery of any kind, but with teams only; said provision being contained in forms 
furnished contractors by plaintiff on which to make their bids, and said bids con- 
stituted a part of the contracts sued on, and under terms thereof all work of ‘grading 
was to be done by means aforesaid. That contractors did not abandon the contracts, 
but delivered same over to plaintiff with agreement that plaintiff would take over 
the contracts, and complete the work in accordance with plans and specifications, 
and the grading would be done with teams and not with machinery, and all rules of 
economy observed in finishing the work. That, whether said last-mentioned agree- 
ment was made or not, plaintiff was bound to observe the terms of the original con- 
tracts, and finish the: work in accordance with same, including the bids; notwith- 
standing which plaintiff breached every time in the contracts, and did the grading by 
the use of railroad trains, steam shovels, and other appliances, in violation of con- 
tracts and bids, and in violation of the verbal agreement at the time it took over 
the work; and, having breached said contracts, it is not entitled to recover. That 
plaintiff, at time of submission of plans and specifications for bids, by written speci- 
fication required that contractors should bid on all grading work to be done with 
teams, scrapers, fresnoes, and wheelers, and any bid to do the work by another 
method must be plainly so marked. That contractors made their bids on basis that 
same should be done with teams, scrapers, frcsnoes, and wheelers, and no machinery 
work contemplated. That plaintiff accepted said bids, and surety became bound on 
contractors’ bonds on the basis that the contracts, plans, specifications, and the 
terms of the bids, should determine the method of performance by the contractors. 
That, while contractors were performing the work according to contracts, plans, 
specifications, and terms of the bids, all of which constituted one complete contract, 
weather conditions became such as to render impossible performance of the work by 
contractors according to the contracts, and regardless of those conditions, and the 
terms of the contracts, plaintiff refused to permit contractors to perform the work 
by any other method than that stipulated in the bids forming the basis of the con- 
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tracts, and a part thereof. That contractors, being prevented from performance by 
excessive rains, overflows, and natural conditions over which they had no control, 
and though in the written contracts terms excusatory of delay under such circum- 
stances were provided, plaintiff demanded immediate performance. That, after tak- 
ing over the work, plaintiff did not pursue the methods contemplated under the 
contracts, but used different and more expensive methods, in that it used steam 
shovels for handling, and hauled material for building dumps by freight. That, by 
reason of said facts, plaintiff breached its contracts and relieved surety from liability. 
That notwithstanding surety and contractor entered into the contracts under the 
circumstances stated in the preceding paragraph ,and the work was taken over by 
plaintiff as therein stated, and in taking over same plaintiff specially contracted with 
contractors that it would perform the work as economically as possible under the 
terms of the contracts, and agreed to use teams, scrapers, fresnoes, and wheelers 
and not machinery, yet plaintiff breached the same in manner of performance by use 
of machinery, steam shovels, work trains, and other methods not known to surety; 
wherefore the surety should not be held to answer. That, under the terms and 
interpretation of the contracts sued on, contractors were not required to proceed 
in the performance of same at such time as weather conditions and matters over 
which they had no control should render it impracticable to do so. That, while con- 
tractors were doing the work, on account of excessive rain, wet weather, and over- 
flows, and the peculiar condition of the terrain, being that of black, waxy river 
botton land, it was impossible to perform contracts as speedily as plaintiff demanded, 
the incompleted work being in river botton land covered with water, and in such 
condition that neither men nor teams could work on plaintiff’s right of ways, and 
with these conditions existing, in utter disregard of terms of contracts, which stipu- 
lated that plaintiff should give credit to contractors on time required for completion, 
for such days and times as whether conditions rendered work impracticable, plaintiff 
demanded that the work progress; contracts being unable to proceed with work by 
the use of means provided in the contracts, tendered performance of same by use of 
drag lines, wagons, and other means which they then could and would have used, and 
finished the work within time provided and within prices stipulated, but that plaintiff 
refused to permit any deviation by contractors, and insisted upon immediate per- 
formance according to the bids made. That hereupon contractors yielded to plaintiff 
completion of the contracts with the agreement that they should be performed eco- 
nomically by the means demanded by the contractors under terms of the bids and 
at stipulated prices for terms and labor. That, on taking over the contracts, plain- 
tiff immediately breached the agreement with contractors, and breached the terms 
of the contract by using machinery, work trains, steam shovels and other methods, 
and rushing the work so as to render the cost of same largely in excess of what it 
would have cost contractors had they been permitted to pursue the terms of the con- 
tracts, and in violation of plaintiff’s contract made with contractors at the time of 
taking over the work. That surety became surety in contemplation of the terms of 
the contracts, to be done according to the contracts, allowing for delays incident to 
whether conditions, etc., and, plaintiff having disregarded surety’s rights, it should 
not be required to answer further. Contractors interposed the same defenses.” 

The contractor pleaded the same general defense. 

The following facts appear on the record, without dispute: 

(a) The work was let on written proposals stipulating that it should be done 
with “teams, scrapers, fresnoes, and wheelers,” and the bids upon which the work 
was submitted were made on that condition. The proposals and bids were not form- 
ally made parts of the contracts, but, in construing the contracts under the authority 
given him therein, the chief engineer required that the work be done in the manner 
stipulated in the proposals and bids, and all bids dealt with the contracts as if the 
proposals and bids had been formally written therein. 

(b) It began raining shortly after the work was started, and continued almost 
incessantly for a long time. The river overflowed its bottom where this work was 
being done, making it impossible to remove dirt for the fills from the right of way 
with “teams, scrapers, fresnoes, and wheelers.” 

(c) Under the provisions of the contracts, giving the contractors credit for 
delays not under their control, the chief engineer gave them credit for certain of 
these rainy days. 


(d) Notwithstanding the impossible condition of the weather and of the right 
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of way where the contractors were required to work, the chief engineer insisted 
that the work be done with teams, scrapers, fresnoes, and wheelers; that more teams 
be placed on the work; that the contractors rush it to completion; and, notwithstand- 
ing the ground was so soft it would not support the weight of either man or mules, 
the engineer insisted that the work be pushed, or that the contractors proceed with the 
work. But, without further detailing the conditions under which the contractors sur- 
sendered the work, for the purpose of this discussion we will assume that they sur- 
sendered it under conditions constituting a breach of its covenants and obligations. 

(e) After such breach, the chief engineer wrote the bonding company the fol- 
lowing letter: 

“March 22, 1919. 

“Massachusetts Bonding & Insurance Company, Dallas, Texas—Gentlemen: I 
regret to have to inform you that Messrs. B. W. Drake and H. M. Brannum, who, 
on September 30, 1918, contracted to build a belt line at Dallas for the H. & T. C. 
R. R. and made bond in your company, have gotten so far behind with their work 
that it has been necessary for us to put on teams and laborers in order to secure 
the necessary progress. The contractors at present have practically no teams of their 
own or their subsontractors on the work. We hope to handle the work as economi- 
cally as they could have done it themselves and trust that if they suffer and loss at 
all it will not be serious. 

“Yours very truly.” 

Appellee then through his agents took charge of the work and tried to complete 
it “with teams, scrapers, fresnoes, and wheelers,” but, finding that impossible, be- 
cause of the weather conditions and the condition of the right of way, used dirt 
= and steam shovels, bringing the dirt for the fills a distahce of more than 2 
miles. 

(f£) Neither the contractors nor the surety consented to this change in the speci- 
fications, nor were they consulted in relation thereto. 

(g) The cost to appellee in the sum pleaded by him, and the actual cost to him 
above the contract price, was the sum for which the verdict was instructed by the 
trial court. 

(h) But appellee offered no evidence whatever as to the cost of doing the work 
in accordance with the contracts and specifications. However, it appeared from his 
evidence that it could have been done cheaper under the specifications than in the way 
in which it was actually done. Under appellants’ evidence it appeared that the work 
could have been done within the contract price. 

(i) Appellee allowed appellants no credit for the overhaul, which, under the 
contracts, was to be 2 cents per cubic yard per 100 feet beyond the free haul limit 
of 300 feet, and, though a more costly method of construction was resorted to, no 
credit was allowed for the difference in the cost of the two methods of construction, 
and, though the contracts provided that the dirt for the fills should be taken from the 
= of way, no credit was allowed for the extra cost of moving it more than 2 
miles. 


.(j) There was no evidence as to the different items entering into the cost of 
the construction of the work. 

On our assumption that appellants breached their contracts, appellee had the 
right, under the terms of the contracts, to finish the work and to charge against ap- 
pellants the excess in the cost above the contract price. But there was no provisior 
in the contracts authorizing appellee to change the specifications at the expense of ap- 
pellants, by adopting a more costly method of construction. There was no provision 
in the contracts authorizing him to refuse to take the dirt from the right of way, 
and to charge appellants with the cost of moving it more than 2 miles. If appellee 
desired protection under his contracts and bond, he was required by law to proceed 
to finish the work in accordance with the specifications upon which he had agreed, 
and his measure of damages would have been the excess in the cost of finishing the 
work in that manner above the contract price. Appellee seeks to justify his departure 
from the specifications on the ground that it was impossible to do the work in the 
manner called for, because of the impossible weather conditions. This contingency 
was provided for, since, by the express terms of the contracts, appellants were en- 
titled to credit for all delays not caused by them. The chief engineer, representing 
appellee, construed this clause as giving appellants credit for certain of the rainy 
days. Thus it was the clear intent of the contracts that the time for the construc- 





1120 The Insurance Law Journal, Vol. 65 [Dec., 1925 


tion of the work should be extended from time to time so that the dirt could be taken 
from the right of way, thereby relieving the contractors of the expense of moving 
it from a greater distance. Therefore, in finishing the work, appellee rested under 
the duty to appellants to wait until the weather conditions improved, and then to 
proceed according to the specifications agreed upon. 

[6] It is our judgment that, since appellee abandoned the specifications and did 
the work in a manner not contemplated by the contracts, and in a manner vastly 
more costly to appellants, there can be no recovery upon his petition. 

In American Bonding Co. v. United States, 167 F. 910, C. C. A. 310, the 
contractors breached their contract. Thereupon the government had the work 
finished under different specifications. The surety was relieved of liability. This 
is a valuable authority, in that it reviews many of the decisions upon which the 
conclusion was reached. 

City of Milwaukee v. Shailer, 84 F. 106, 28 C. C. A. 286, was a suit for dam- 
ages for alleged breach of a contract for the construction of a tunnel. On the 
theory that the contract was breached, the city took over the work and com- 
pleted the tunnel on a different line from that required of the contractor. On 
the question of liability, the court said: 

“But it necessarily resulted that, when the work was taken out of the hands 
of the contractors, and the board of public works undertook to complete the 
tunnel, it was bound to proceed on the line of the agreement ,and could not then 
charge the contractors with the extra expense of construction. * * * If the 
original line was practicable, the board had its choice to finish the tunnel on that 
line and to look to the contractors for the expense in excess of the contract price, 
or to treat the confract as at an end and do with the work as it saw fit.” 

The contractors were relieved of liability. 

United States v. Weisberger, 206 F. 641, 124 C. C. A. 429, was a suit on breach 
of contract. The government became dissatisfied with the manner in which the con- 
tractor was proceeding, and took over the work and performed it in a different 
manner. Following the case of American Bonding Co. v. United States, supra, 
the court held that the government was not entitled to recovery against the 
centractor and his surety, saying: 

“The work so authorized to be taken over and completed, either by the gov- 
ernment itself or by other parties employed by it, was manifestly the work speci- 
fied in the contract, and not any substantially different work. * * * The law is, 
we think, well settled that where the government undertakes to take over work 
contracted to be done for it, for some breach of the provisions of the contract, 
and itself perform the work, or employ a third party to do so at the expense of 
the former contractor and his surety, the work so to be completed, in order to 
hold the contractor or his surety for the excess of cost, must be in substance the 
work that was contracted for, and must be performed without substantial departure 
from the contract.” 

For other cases, see United States v. U. S. F. & G. Co., 236 U. S. 512, 35 S. Ct. 
298, 59 L. Ed. 696; Chesapeake Transit Co. v. Walker (C. C.) 158 F. 850; Chesa- 
peake Transit Co. v. Mott, 169 F. 543, 95 C. C. A. 41; Fuller Co. v. Doyle et al. 
(C. C.) 87 F. 687; United States v Freel, 186 U. S. 309, 22 S. Ct. 875, 46 L. Ed. 
1177; Lonergan v. San Antonio Loan & Trust Co., 101. Tex. 63, 104 S. W. 1061, 
106 S. W. 876, 22 L. R. A. (N. S.) 364, 129 Am. St. Rep. 803; Albright v. All- 
day (Tex. Civ. App.) 37 S. W. 646; Hines Clark v. Cummings, 84 Tex. 610, 19 
S. W. 798; Lane & Saylor v. Scott & Culver, 57 Tex. 367; Durrell v. Farwell, 
88 Tex. 98, 30 S. W. 539, 31 S. W. 185. 

[7] The contracts provided that appellee should finish the work in the event 
appellants breached the contracts. This was a valuable right to both parties, 
since it removed the issue of damages from the field of speculation and the vary- 
ing testimony of experts, and limited the recovery to the actual cost of actual 
construction. We think it clear, under this provision of the contract that appellee 
could not amend his petition and recover on expert evidence the difference between 
the cost of finishing the contract, as measured by expert evidence, and the contract 
price. even if he were to attempt to do so. 

In American Surety Co. v. Woods, 105 F. 741, 45 C. C. A. 282, discussing a 
similar provision in a contract, it was said: 

“The company is authorized to charge the expense of labor to the contractors. 
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Such cost is to be paid out of the money due to the contractors or to become due 
by the contract. If the expense of doing the work was less than the sum that 
would be due and payable under the contract, the contractors were to receive the 
difference; and, if the expense was greater, the contractors should pay the amount 
of such excess. It is clear, therefore, that the parties to the contract anticipated 
that the contractors might not finish the work, and provided for the measure of 
damages on the completion of the work by the sewerage company at a cost greater 
than the contract price. * * * This provision of the contract cannot be ignored 
in deciding this question. The provision seems to have been made for the benefit 
of both parties. It gave to the sewerage company the right and power to take 
charge of the sewers and finish them on account of the delay or failure of the 
contractors. On the other hand, it secured to the contractors any sum that might 
be left of the unpaid contract price after the sewerage company had paid for the 
completed work. It also fixed and limited their liability for damages on account 
of their failure to finish the work, so far as this item of damages is concerned, to 
such excess as the sewerage company would have to pay over the contract price. 
This clause of the contract, conceding a different rule to prevail in its absence, 
rescued the case from the uncertain and speculative control of expert witnesses, and 
applied it to the practical test of actual cost. This secured to the contractors and 
their surety a valuable right. They should not be deprived of it. From the con- 
tract in this case, having due regard to section 19 of it, we do not think it can 
‘reasonably be supposed’ that the parties contemplated that for a failure by the con- 
tractors to finish the work they were to be held liable for any outlay which might 
be required to complete it, before the sewerage company was at any expense on that 
account.” 

For the reasons indicated, the judgment of the trial court is reversed, and 
judgment is here rendered in favor of appellants. 


FIDELITY & CASUALTY CO. OF NEW YORK v. HARRISON. (No. 11166.) 
(Court of Civil Appeals of Texas. Fort Worth. May 16, 1925. Rehearing Denied 
June 20, 1925.) 

274 Southwestern Reporter 1002 


1. CONTRACTS—STIPULATION IN APPLICATION FOR SURETY BOND, 
AS TO CONCLUSIVENESS OF EVIDENCE AS TO FACT AND EX- 
TENT OF APPLICANT’S LIABILITY, HELD NOT VOID AS CON- 
TRARY TO PUBLIC POLICY. 

Where a stipulation contained in application for surety bond that any proper evi- 
dence of payment by the company of losses shall be conclusive evidence against the 
applicant of the fact and extent of applicant’s liability under the agreement, was not 
void as against public policy, and proof of payment by surety in good faith to assured 
of losses incurred through payment of lost checks, though forged, created defendant’s 
liability thereunder. 

(For other cases, see Contracts, Dec. Dig. § 127[3].) 


2. APPEAL AND ERROR—PRESUMED THAT ASSURED PAID CHECKS 
AND THAT SURETY REIMURSED ASSURED THEREFOR IN GOOD 
FAITH, WHERE SUCH ISSUE NOT RAISED BY PLEADINGS. 

In action by surety company against defendant principal, on principal’s agreement 
to indemnify surety for any loss sustained by it under surety bond to save assured 
harmless from loss in payment of certain lost checks, held, where defendant did not 
raise issue of fraud or want of good faith in pleadings, it will be presumed that assured 
paid for such checks in good faith and that surety reimbursed assured therefor in good 
faith. 


(For other cases, see Appeal and Error, Dec. Dig. § 909[5].) 

4. INDEMNITY—PRINCIPAL HELD PRECLUDED FROM DENYING LIA- 

BILITY TO ASSURED FOR PAYMENT OF FORGED CHECK IN VIEW 

OF AGREEMENT. 

Where, contemporaneously with execution of surety bond, principal agreed to 
hold assured harmless from all loss suffered or incurred by assured by reason of the 
payment of certain lost checks to any one presenting them for payment and asserting 
any right, title, or interest therein, such agreement precluded principal from asserting 
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defense that he was not liable to assured for sums paid on checks, even though forged, 
and such agreement barred suit by principal against assured for paying such checks. 
(For other cases, see Indemnity, Dec. Dig. § 9[1].) 
Appeal from District Court, Tarrant County; Bruce Young, Judge. 


Action by the Fidelity & Casualty Company of New York against Sidney M. 
Harrison, From a judgment for plaintiff, in the sum of only $10, plaintiff appeals. 
Judgment reformed. 


Capps, Cantey, Hanger & Short, W. D. Smith, and Warren Scarborough, all of 
Fort Worth, for appellant. 


Greathouse & Low and Herbert C. Wade, all of Fort Worth, for appellee. 


DunkLIN, J. This suit was instituted by the Fidelity & Casualty Company of 
New York City against Sidney M. Harrison to recover $930, the amount paid out 
by the plaintiff to the American Express Company under and by virtue of the terms 
of an indemmity bond executed by the defendant as principal, and by the plaintiff as 
surety, and from a judgment in favor of the plaintiff for only $10 of the amount 
sued for, plaintiff has appealed. 


During the year 1918, the defendant purchased of the American Express Company 
at its office in Paris, France, travelers’ checks issued by that company payable to 
the legal holders when countersigned by the defendant, in different denominations 
ranging from $10 to $200, each, and aggregating $930. On defendant’s return to 
New York City on his route home to Fort Worth, Tex., he made a written applica- 
tion, dated February 4, 1919, to the American Express Company for the payment 
of the amounts of those checks, which he claimed had been lost or destroyed, and had 
not been disposed of by him. The company agreed to pay the same without surrender 
of the checks at the time, if the defendant would execute to it a bond with the Fidelity 
& Casualty Company of New York as surety to indemnify the express company 
against losses sustained by it by reason of having paid the amount of the checks to 
the defendant without presenting and surrendering them at that time. The indemnity 
bond so required was furnished and, having been accepted by the express company, 
it paid to the defendant the total amount represented by the travelers’ checks which 
the defendant claimed to have lost. Later, 18 of those checks were presented to the 
American Express Company by persons holding them and were paid by that com- 
pany. And on demand therefor the Fidelity & Casualty Company of New York, 
surety on the indemnity bond, reimbursed the express company for the amount so 
paid. This suit was to recover that amount. 


The checks issued by the express company to the defendant contained the genuine 
signatures of the defendant at the top, his signature being written therein at the time 
of issuance. Just above the signatures were the following words: “When counter- 
signed below with this signature.” The name of the payees of the check was left 
blank following the words “Pay to the order of,” and at the bottom the printed word 
“countersigned” was just above a line on which a blank was left for the signature 
of the defendant. The checks were all introduced in evidence, and the originals 
have been brought to this court as part of the record. As written, the name of 
defendant appears on the line just below the word “countersigned,” and after the 
words “pay to the order of,” in the body of the check, the blanks are filled in with 
pen and ink with the names of divers and sundry persons whose names are likewise 
indorsed on the backs of the checks. Those checks aggregate the sum of $930. 

The only defense offered by Harrison to the suit was that the purported signatures 
at the bottom of the checks under the word “countersigned” were all forgeries, and 
the defendant introduced testimony to support that plea, with the exception that he 
admitted on the witness stand that one of the checks for the sum of $10 was not a 
forgery. Defendant, Harrison, made the express company a party to the suit and 
sought a recovery over against it for any sum that might be adjudged against him. 
The plea was based upon allegations that the payments, made by the express com- 
pany on the checks, when presented, were made upon forged indorsements and there- 
fore were unauthorized. 

The case was tried before a jury, and in answer to special issues a verdict was 
returned sustaining the defense of forgery as to all the checks except one for $10, 
which defendant testified was not a forgery. That verdict was the basis of the judg- 
ment from which the appeal is prosecuted by plaintiff. The court further decreed 
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that defendant, Harrison, was not entitled to recover any amount against the express 
company. 

The indemnity bond executed by the defendant with the plaintiff as surety, after 
stipulating that the defendant, Sidney M. Harrison, as principal and the plaintiff 
company as surety are bound to pay the American Express Company of New York 
City, State of New York, the sum of $1,020, contained these further provisions: 

“Whereas, the principal claims to be the owner of the following travelers’ checks 
_— by the obligee. (Here follows the numbers and amounts of the different 
checks. ) 


“Whereas, the principal alleges that the said travelers’ checks have been lost or 
destroyed and cannot be found; and 

“Whereas, the obligee is willing to pay to the principal the amount represented 
by the said checks without first requiring the surrender of the said checks for cancel- 
lation if indemnified against all loss, costs, and expenses which may be occasioned it 
by reason of its so doing. 

“Now, therefore, the condition of the foregoing obligation is such that if the 
above bounden parties shall fully protect, indemnify, and save harmless the obligee 
from and against any and all loss, costs, and expenses, which may be occasioned it by 
reason of its having paid to the principal the amount represented by the said travelers’ 
checks without first requiring the surrender of the said checks for cancellation, then 
this obligation shall be void, otherwise it shall remain in full force and effect.” 

The indemnity bond was executed by plaintiff company upon the defendant’s 
written application therefor. The application embodied a statement by defendant 
that he had lost the checks and had not disposed of them, and further stipulated that: 

“In consideration of the execution by the Fidelity & Casualty Company of New 
York, hereinafter called the Company, of the bond herein and hereby applied for, 
Sidney M. Harrison of Fort Worth, State of Texas, hereinafter called the applicant, 
agrees as follows: (1) To pay on the execution of the said bond $20.40 as the 
premium thereon. (2) To indemnify the Company against any losses, damages, costs, 
charges, and expenses that the Company may in any way sustain, incur; or become 
liable for in consequence of the said bond, or any renewal thereof, or any new bond 
issue in continuation thereof, or as a substitute therefor, and any proper evidence of 
the payment by the Company of any such losses, damages, costs, charges, or expenses 
shall be conclusive evidence against the applicant of the fact and extent of the 
applicant’s liability to the Company under this agreement.” 

Plaintiff furnished proper and conclusive evidence of the payment by it of the 
losses sustained by the express company. 

[1] Plaintiff’s suit against the defendant for reimbursement of the amount it had 
been compelled to pay the American Express Company was not predicated upon the 
common-law rules allowing a recovery by a surety against his principal for amount 
paid by the surety on the principal’s debt, but was based upon his agreement con- 
tained in subdivision 2, copied above, of his written application to the plaintiff to 
sign said indemnty bond as surety. That agreement by the defendant s plain, specific, 
and unambiguous and entitled plaintiff to a judgment in its favor, if given legal effect 
as written, as we believe should be done. 

Appellee insists that since the jury found that the checks when presented were 
paid by the American Express Company upon forgeries of his signature, the loss, 
sustained by plaintiff surety company in reimbursing the express company for such 
payments, was not such a loss as is legally comprehended in the language used in his 
contract of idemnity, referred to above, or in his separate contract with the plaintiff. 
Appellee especially attacks as contrary to public policy and therefore void the lan- 
guage contained in his separate agreement with the indemnity company, to wit: 

“And any proper evidence of the payment by the Company of any such losses, 
aamages, costs, charges, or expenses shall be conclusive evidence against the appli- 
cant of the fact and extent of the applicant’s liability to the Company under this 
agreement.” 

The cases chiefly relied upon by appellee to support that contention are Fidelity & 
Casualty Co. of New York v. Eickhoff, by the Supreme Court of Minnesota, 63 Minn. 
170, 65 N. W. 351, 30 L. R. A. 586, 56 Am. St. Rep. 464; Fidelity & Deposit Co. of 
Maryland v. Nordmarken, by the Supreme Court of North Dakota, 32 N. D. 19, 155 
N. W. 669; Fidelity & Casualty Co. of New York v. Crays, by the Supreme Court of 
Minnesota, 76 Minn. 450, 79 N. W. 531; Guarantee Co. of N. A. v. Charles, by the 
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Supreme Court of South Carolina, 92 S. C. 282, 75 S. E. 387, Ann. Cas. 1916B, 687; 
Jones v. Enoree Power Co., by the same court, 92 S. C. 263, 75 S. E. 452, Ann. Cas. 
1914B, 293. 

The case first cited (Fidelity & Casualty Co. v. Eickhoff) was the earliest of 
those decisions, and it is cited in the opinions in the other decisions. In that case the 
Fidelity & Casualty Company sued Eickhoff to recover the amount it had paid to the 
Red River Elevator Company, Eickhoff’s employer, under an indemnity bond executed 
by Ejickhoff with the casualty company as surety, stipulating that the principal and 
surety would reimburse said employer -for all losses sustained by it by reason of the 
infidelity of Eickhoff as its receiving agent in one of its grain elevators. The bond 
further provided that the voucher, or other evidence of payment by the casualty com- 
pany to the elevator company, should be conclusive evidence of the fact and extent 
of Eickhoff’s liability to the elevator company. The court held that the provision was 
void, because against public policy, using the following language: 

“In the present case the attempt is to provide that, after the alleged cause of 
action has accrued, the plaintiff shall be the sole and conclusive judge of both its 
existence and extent. Such an agreement is clearly against public policy.” 

The other decisions cited above are substantially to the same effect. 

Opposed to the decisions noted above, appellant has cited the following decisions 
in which it was held that a stipulation in an agreement, to the effect that any proper 
evidence of the payment by a surety company would be conclusive evidence against 
the principal on an indemnity bond of the fact and extent of his liability to the payee 
of the bond, is not contrary to public policy, but is a valid and binding agreement. 
Guarantee Co. of N. A. v. Pitts, 78 Miss. 837, 30 So. 758, by the Supreme Court of 
Mississippi; American Bonding Co. of Baltimore v. Alcatraz Const. Co., 202 F. 483, 
123 C. C. A. 225, by the Circuit Court of Appeals; U. S. Fidelity & Guaranty Co. v. 
Baker, 136 Ark. 227, 206 S. W. 314, by the Supreme Court of Arkansas; Illinois Surety 
Co. v. Maguire, 157 Wis. 49, 145 N. W. 768, by the Supreme Court of Wis.; Nat’l 
Surety Co. v. Fulton, 192 App. Div. 645, 183 N. Y. S. 237, by the Supreme Court of 
New York; Nat’l Surety Co. v. Casner, 253 S. W. 1057, by the Supreme Court of 
Missouri; Peay v. Southern Surety Co., 141 Ark. 265, 216 S. W. 722, by the Supreme 
Court of Arkansas. 

In the case of Guarantee Co. of North America v. Pitts, cited above, the Supreme 
Court of Mississippi used the following language: 

“There is nothing wrong or unreasonable, or against public policy, in this stipula- 
tion. Parties sui juris may lawfully make such stipulations, and are bound by them. 
Under such contract the company was authorized in advance, as a condition of guar- 
anteeing, to exercise discretion as to paying any demand made by the holder of the 
guarantee, and was bound only to act without fraud in settling a claim, and, thus pay- 
ing, is entitled to hold the party guaranteed for reimbursement; and the voucher 
proves the claim, if not shown to have been infected with fraud. The expense, delay, 
trouble, and risk of loss to the guarantee company is a sufficient safeguard against an 
unwarranted payment; and, without such a stipulation as complained of here, guarantee 
companies could not safely do business anything like as cheaply as they do, and to 
the evident advantage of the parties and of the general public.” 

[2] The other decisions last cited are substantially to the same effect and upon 
the same reasoning, all of them, however, qualifying the holding with the statement 
that the action of the surety company in making the payment must be in good faith 
and free of fraud. We adopt the conclusion so reached in those decisions, because 
we believe the same is sound, and it is directly applicable to this case. In his plead- 
ings, the applee did not tender the issue of fraud or want of good faith on the part 
of the express company in paying the checks, or on the part of the indemnity company 
in reimbursing the express company for the amount so paid by the latter, and no 
evidence was offered tending to sustain any such contention if it had been made. 
Hence, the presumption must be indulged that the express company paid the checks 
in good faith and that the indemnity company reimbursed the express company for 
such payments in good faith, and without any fraudulent collusion with that com- 
pany or with any one else. 

[3, 4] Since the checks by their terms were payable upon presentation and sur- 
render, it is clear that it was within the contemplation of the parties that they might 
thereafter be presented by persons claiming the right to collect them, and with the 
name of the defendant countersigned thereon at the places provided for his signature 
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by some person other than defendant, if his répresentation made at the time in 
effect that he had not countersigned them was untrue, and that the express company , 
might pay them to such persons and thereby lose what it had already paid to the 
plaintiff on the same checks without requiring him to produce them. It is a matter 
of common knowledge that shrewd business men, even bankers who are supposed to 
be experts on handwriting, are often swindled through the passing of forged instru- 
ments; and even in the present suit the jury found that the checks in controversy 
were forgeries, notwithstanding a striking similarity we observe between the alleged 
forged signatures and those admitted by the defendant to be genuine, and notwith- 
standing the further fact that indorsements on the backs of the checks indicate that 
they were purchased by divers and sundry persons, including banks, upon the belief 
that they had been properly countersigned by the defendant; and which findings by 
the jury of forgeries were not challenged by appellant, either in the trial court or in 
this court. Indeed, contemporaneously with the execution of the bond, defendant, exe- 
cuted a separate written agreement with the express company binding himself to— 
“hold harmless and indemnify the said American Express Company, its successors or 
assigns, from and against any and all liability, loss, costs, damages, or expenses which 
may hereafter be suffered or incurred by the said American Express Company, its 
successors or assigns, for or by reason of the payment of the amount of said 
cheque(s), as aforesaid, or the nonpresentation thereof at the time of such payment, 
or the assertion by any person of any right, title or interest in said cheque(s) or 
of any claim(s) or demands against the said American Express Company, its succes- 
sors or assigns by or under the said cheque(s).” 

It thus appears that the defendant specifically agreed to hold the express com- 
pany harmless for the payment of the checks to any one presenting the same for pay- 
ment and asserting any right, title, or interest in them. And in the absence of fraud 
or bad faith on the part of the express company in paying the checks when pre- 
sented, that language would preclude the defendant from asserting the defense that 
he was not liable to the express company for sums paid on the checks, even if they 
were forged, and would also bar his suit to recover on his plea over against that com- 
pany in any event. Appellee has cited the following cases as being in line with the 
decisions cited by him and already noted, to wit: Soc. Camp, W. O. W., v. Robinson, 
187 S. W. 215, by the Court of Appeals at Dallas; Sup. Lodge, K. of P., v. Wilson, 
204 S. W. 794, by this court, in each of which cases it was held that a stipulation in 
a life insurance policy, to thé effect that the absence or disappearance of a member 
from his last-known place of residence for any ‘length of time shall not be sufficient 
evidence of the death of. such member, and no right shall accrue under his certificate 
of membership to a beneficiary until proof of death be made of the member while 
in good standing, was void, because contrary to a statute of the state. That statute 
provides that: 

“Any person absenting himself beyond sea or elsewhere for seven years succes- 
sively shall be presumed to be dead, in any cause wherein his death may come in 

~ aa. unless proof be made that he was alive within that time.”—Rev. St. art. 

Those decisions have no application to this cause, for the reason that the stipula- 
tion in the policy was clearly in conflict with the statute which fixed a rule of evidence 
for the guidance of courts. 

[5] In addition to the sums paid to the American Express Company, plaintiff also 
sought to recover $250 as attorney’s fees incurred by it in the prosecution of this 
suit, and which was claimed under the terms of defendant’s express contract with the 
plaintiff as a consideration for the execution of the indemnity bond to the express com- 
pany, and plaintiff offered evidence sufficient to prove that the amount so prayed for 
was the reasonable value of such services. However, that issue was not submitted to 
the jury, nor did plaintiff request its submission. Under those circumstances, plaintiff 
waived its right, if any it had, to recover any sum as attorney’s fees. G., H. & S. A. 
Ry. Co. v. Price (Tex. Com. App.) 240 S. W. 524; Tex. City Transportation Co. v. 
Winters (Tex. Com. App.) 222 S. W. 541; Pub. Service Co. v. Tracy (Tex. Civ. 
App.) 221 S. W. 637. 

For the reasons noted, the judgment of the trial court is so reformed as to decree 
a recovery by plaintiff against the defendant Harrison for the sum of $930, with in- 
terest thereon at the rate of 6 per cent. per annum from June 5, 1924, the date of the 
trial in the lower court. In all other respects the judgment is left undisturbed. 
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On Motion for Rehearing. 

In his motion for rehearing, appellee for the first time insists that this court 
should render judgment in his favor over against the American Express Company for 
the same amount which this court has rendered judgment against appellee in favor 
of the appellant Fidelity & Casualty Company of New York. It is insisted in sub- 
stance that since the jury found that the counter signatures of appellee upon the 
checks were forgeries, the express company was not legally liable to pay the same to 
the parties holding them, and that therefore the express company sustained no loss 
by reason of having paid the amounts of the checks to appellee within the meaning 
of the condition of the bond executed by appellee to the express company, and which 
condition is shown in the opinion on original hearing. In that connection, the con- 
tention is made that the express company had no right to demand of appellee or the 
surety company reimbursement for the amounts paid out to the holders of the checks 
when presented, and that therefore appellee should recover over against the express 
company any judgment recovered against him by appellant, Fidelity & Casualty 
Company. 

[6] As pointed out in the original opinion, the trial court expressly adjudged that 
the appellee was not entitled to recover any amount over against the express com- 
pany. The appellee did not appeal from that judgment which was rendered on his 
plea over against the express company, nor did he file any cross-assignment of error 
either in the trial court or in this court. Under such circumstances, the appellee is 
in no position to assert that contention, and the same is overruled for that reason. 
National Bank of Cleburne v. Carper, 28 Tex. Civ. App. 334, 67 S. W. 188; Ander- 
son v. Silliman, 92 Tex. 560, 50 S. W. 576; Farris v. Gilder (Tex. Civ. App.) 115 
S. W. 645; Stewart v. Tolar (Tex. Civ. App.) 250 S. W. 274. 

Furthermore, as pointed out in the opinion on original hearing, contemporaneously 
with the execution of the indemnity bond in controversy, appellee executed a separate 
written agreement with the express company by the terms of which he specifically 
agreed to hold the express company harmless for the payment of the checks to any 
one presenting them for payment and asserting any right, title, or interest in them. 

We have again considered the issues, as between appellee and appellant, and are 
convinced that the conclusions reached by us on original hearing are correct. 

Accordingly the motion for rehearing is overruled. 
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MISCELLANEOUS 


WATSON et at. v. OCEAN ACCIDENT & GUARANTEE CORPORATION, 
LIMITED. 
(No. 2348.) 
(Supreme Court of Arizona. July 23, 1925.) 
238 Pacific Reporter 338. 

2. INSURANCE—ATTEMPTED CANCELLATION OF POLICY BY IN- 
SURER’S SUBAGENT, ON MISREPRESENTATION OF FACTS TO 
PRINCIPAL, HELD INEFFECTUAL. 

Where insurer issued indemnity insurance policy to employer, and its agent 
had sufficient funds of employer to pay premium, an attempted cancellation made at 
request of employer’s subagent, on misrepresentation of facts made by him to his 
principal, was ineffectual. 

(For other cases, see Insurance, Dec. Dig. § 232.) 

3. INSURANCE—NOTICE GIVEN 91 DAYS AFTER LOSS NOT: “IMME- 
DIATE NOTICE.” 

Policy requiring “immediate notice” of loss was not complied with by notice 
not given until 91 days after loss occurred. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

4. INSURANCE—POLICY CONSTRUED MOST STRONGLY AGAINST 
INSURER. 

Insurance policies are construed most strongly against insurer, especially when 
an alleged forfeiture for failure on part of insured to perform a condition subse- 
quent is concerned. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—WHEN FAILURE TO GIVE NOTICE EXPRESSLY MADE 
GROUND OF FORFEITURE, PLAIN LANGUAGE OF CONTRACT 
GOVERNS. 

If failure of insured to give notice of loss is expressly made ground of for- 
feiture, plain language of contract governs, and generally ‘there can be no recovery 
when giving of notice in time and manner specified is made condition precedent 
to liability. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


6. INSURANCE—FAILURE TO GIVE TIMELY NOTICE AND PROOF 
MERELY POSTPONES BRINGING OF SUIT WHEN NOT EXPRESSLY 
MADE GROUND OF FORFEITURE. 

When insurance policy contains no express provision making failure to give 
notice of loss ground of forfeiture, failure to make proof in time required merely 
postpones bringing of suit. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 


7. INSURANCE—INSURED’S FAILURE TO GIVE IMMEDIATE NOTICE 
HELD NOT TO BAR RECOVERY, WHERE NOT MADE EXPRESS 
GROUND OF FORFEITURE. 

There being no provision in policy in question, expressly making failure to 
give immediate notice and proof of loss ground of forfeiture, insured’s failure 
to give notice for 91 days did not of itself bar recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 


8 INSURANCE—INSURED RELIEVED FROM COMPLYING WITH 
ANY FURTHER CONDITIONS SUBSEQUENT AFTER INSURER’S 
REPUDIATION OF LIABILITY. 

Where indemnity insurer repudiated all liability under its policy without rea- 
son, insured was relieved from complying with any further condition subsequent, 
and authorized to settle on best possible terms and recover under terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 395.) 


9. INSURANCE—INSURED ENTITLED TO RECOVER REASONABLE EX- 
PENSES AND ATTORNEY’S FEES, WHERE INSURER REPUDIATED 
LIABILITY WITHOUT REASON. 

On indemnity insurer repudiating all liability under its policy, assigning no rea- 
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son therefor, insured was entitled to recover reasonable expenses and attorney’s 
fees in suit on policy. 


(For other cases, see Insurance, Dec. Dig. § 602.) 
Appeal from Superior Court, Maricopa County; A. S. Gibbons, Judge. 


Action by M. B. Watson and others, co-partners doing business under the firm 
name and style of the Pima Ginning Company, against the Ocean Accident & Guar- 
antee Corporation, Limited. Judgment for defendant, and plaintiffs appeal. Re- 
versed and remanded, with directions. 

Armstrong, Lewis & Kramer, of Phoenix, for appellants. 

Griffith R. Williams, of San Francisco, Cal., J. Early Craig, of Phoenix, and 
Frederick H. Griffith, of Lindsay, Cal., for appellee. 

Locxwoop, J. M. B. Watson, S. J. Jennings, and W. L. Trout, co-partners as 
Pima Ginning Company, hereinafter called plaintiffs, were engaged in the cotton 
ginning business in Maricopa county during 1921 and 1922. At the time E. J. 
Bennitt & Co. were local agents for a number of insurance companies, among 
them the Ocean Accident & Guarantee Corporation, Limited, a corporation, herein- 
after called defendant, with power to place policies, collect the premiums and remit 
them, but not to issue or cancel policies. Frank Mossheimer was manager of 
the insurance department of Bennitt & Co., and conducted all matters involved 
in this action on behalf of Bennitt & Co. and the defendant, except as hereinafter 
set forth. In July, 1921, plaintiffs took out a policy of indemnity insurance in 
Maryland Casualty Company through Mossheimer. The rule with policies of this 
nature in regard to payment of premium was that the policy holders should make 
a deposit of $100 when the policy was issued, and thereafter pay premiums based 
on their pay roll from time to time. The premium on the aforesaid policy was duly 
paid in accordance with this rule to Bennitt & Co. The policy would have expired 
in July, 1922. Some time before that date Mossheimer asked permission of plain- 
tiffs to change the policy for one in defendant company. Plaintiffs were satisfied 
with the Maryland Casualty Company and at first objected, but, on Mossheimer’s 
representation that they could get better service from defendant, they finally agreed 
to the change. The Maryland Casualty Company policy was then canceled and a new 
policy issued by defendant, the material conditions of which, so far as this suit 
is concerned were as follows: 


“B. This policy may be canceled at any time by either of the parties upon 
written notice to the other party stating when, not less than ten days thereafter, 
cancellation shall be effective.” 


“F, This employer, upon the occurrence of an accident, shall give immediate 
written notice thereof. to the company with the fullest information obtainable. He 
shall give like notice with full particulars of any claim made on account of such 
accident. If thereafter suit or other proceeding is instituted against this employer, 
he shall immediately forward to the company every summons, notice, or other 
process served upon him. Nothing elsewhere contained in this policy shall relieve 
this employer of his obligations to the company with respect to notice as hereon 
imposed upon him.” 


“The * * * company * * * agrees * * * to indemnify this em- 
ployer against loss by reason of the liability imposed upon him by law for dam- 
ages on account of such injuries to such of said employees * * * and to pay all 
costs taxed against this employer in any legal proceeding defended by the com- 
pany * * * and all expenses incurred by the company for investigation, nego- 
tiation, and defense.” 


After the cancellation of the Maryland policy there was $100 credit to plaintiff 
on the books of Bennitt & Co., which was the amount necessary to be paid down on 
the new policy; the remainder of the premium accruing from time to time as it 
did under the old. Plaintiffs had instructed Mossheimer to deliver this policy to 
their attorneys, Armstrong, Lewis & Kramer, but he had failed to do so, and 
the policy was held by Bennitt & Co., without either the knowledge or consent 
of plaintiffs. In September, 1922, Mossheimer, having some personal difficulties 
with Mel Fickas, the general agent of defendant, without authority from or the 
knowledge of plaintiffs, ordered the policy issued by defendant to be canceled, on 
the ground of nonacceptance by plaintiffs and nonpayment of premium, and applied 
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for another policy with the Maryland Casualty Company, which had not been 
issued at the time of the fire.. 

On October 10, 1922, a fire occurred at the plant of plaintiffs, in which W. H. 
Early and L. E. Minter, two of their employees, were injured. After the injury, 
and while the fire was still burning, Mossheimer came to the gin, and one of the 
plaintiffs stated to him that he supposed the insurance was all right, whereupon 
for the first time plaintiffs were informed of the cancellation of the policy issued 
by defendant. Mossheimer also told plaintiff of his application for a new policy 
in the Maryland Casualty Company, and that he thought the latter company would 
be liable. Plaintiffs, however, always felt that the liability, if any, was upon de- 
fendant. Apparently no further steps were taken in the matter until Early brought 
suit against plaintiffs for the injuries which he had received during the fire. Plain- 
tiffs addressed a letter to defendant in care of Bennitt & Co. and Mel Fickas, 
which reads in part as follows: 

“You are hereby notified that on October 10, 1922, the ginning plant of the 
undersigned, located in Phoenix, Arizona, was partly destroyed by fire and that 
L. E. Minter and W. H. Early, two of our employees covered by employers’ 
liability insurance policy issued by you in our favor in July, 1922, and expiring 
July 21, 1923, in order to escape death in the fire, were forced to jump from the 
third story of the building to the ground. * * * On the 23d of December, 1922, 
Early filed suit against us, in accordance with copy of summons and complaint 
attached to the duplicate of this letter, which is being delivered to you by seryice 
upon Mr. Fickas, your general agent. We were served on December 28, 1922. We 
trust that you will undertake the defense of this suit, in accordance with the obli- 
gations of your policy. We should be very glad indeed to co-operate with you 
to furnish you with any additional information which you may desire. 

“[Signed] Pima Ginning Company.” 

To this Fickas replied on January 15th in writing as follows: 

“T herewith return the summons and complaint inclosed with your letter to me 
as agent of the Ocean Accident & Guarantee Corporation, Limited, dated January 9, 
1923, for the reason that the Ocean Accident & Guarantee Corporation, Limited, 
denies all liability.” 

Thereafter plaintiffs settled the suit of Early out of court for $788.10. They 
also paid $296.10 for hospital bills and for investigation of the case and an attorney’s 
fee of $500, and after such settlement sued defendant on the policy referred to 
for the amount they had expended as above. 

The case was heard before the court without a jury. The case was not tried 
by the local judge, and therefore a decision was filed under the provisions of 
paragraph 346, R. S. A. 1913 (Civ. Code), and a judgment rendered thereon in 
favor of defendant. From this judgment plaintiffs have appealed. 

[1] The decision of the trial court, filed as above set forth, while instructive 
as to the reasons leading to the judgment, does not take the place of the findings 
of fact required by the statutes. Deatsch v. Fairfield, .26 Ariz, —, 233 P. 887; 
Brown v. Peterson, 26 Ariz. —, 233 P. 895; McClory v. McClory, 38 Cal. 575; 
paragraph 528, R. S. A. 1913 (Civ. Code). Fortunately in this case there is no 
material conflict in the facts, and the questions are of law entirely. 

[2] The first defense is that the policy in question had been canceled. We 
think there can be no question under the undisputed evidence this defense cannot 
stand. The policy was duly issued to plaintiffs, and defendant’s agent held suffi- 
cient funds of theirs, left with him for that purpose, to pay the premium. He 
had been instructed to deliver the policy to plaintiffs’ attorneys, and was never 
given authority by them to cancel it. The attempted cancellation was made at the 
request of defendant’s subagent, on a misrepresentation of facts made by him to 
his principal. The policy was therefore in full force and effect at the time of 
the fire. 

[3] Nor do we understand defendant seriously disputed this. Its real contention, 
as appears from its brief, is that notice was not given of the loss as required by 
the policy, and therefore, under its terms, no liability exists. The policy requires 
that on the occurrence of an accident plaintiffs must give “immediate written notice 
thereof to the company, with the fullest information obtainable. He shall give 
like notice with full particulars of any claim made on account of such accident. 
* * *” No written notice was given for 91 days after the accident, though 
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oral notice thereof was given to Mossheimer immediately. Now while “immediate 
notice” in a clause like this has been construed to mean a varying period of time 
in accordance with the circumstances of the case, we do not think any court would 
go so far as to hold 91 days came within the phrase. What, then, was the effect 
of such failure? 

[4] Insurance policies are invariably prepared by the insurer, and are there- 
fore construed most strongly against it, and especially so when an alleged for- 
feiture for failure on the part of the insured to perform a condition subsequent 
is concerned. 26 C. J. 72-74, and note. 

[5] If the failure to give notice as provided for in the policy is expressly made 
a ground of forfeiture, of course the plain language of the contract governs, and 
generally, though not in all jurisdictions, there can be no recovery when giving of 
the notice, in time and manner as specified in the policy, is made a condition prece- 
dent to liability. White v. Home Mut. Ins. Co., 128 Cal. 131, 60 P. 666; Teutonia 
Ins. Co. v. Johnson et al., 72 Ark. 484, 82 S. W. 840; Davis et al. v. Northwestern 
Mut. Fire Ass’n, 48 Wash. 50, 92 P. 881, 15 Ann. Cas. 333. 

[6] But, where there is no such express provision in the policy, the failure to 
make proof in the time required thereby merely postpones the time of bringing suit, 
and, if notice and proof are subsequently served, the insured may recover, provided, 
of course, the time specified in the policy within which the action may be brought 
has not expired. Connecticut Fire Ins. Co. v. Colorado Leasing Co., 50 Colo. 424, 
116 P. 154, Ann. Cas. 1912C, 597; Southern Fire Ins. Co. v. Knight, 111 Ga. 622, 
36 S. E. 821, 52 L. R. A. 70, 78 Am. St. Rep. 216; Southern Idaho Conference 
Ass’n v. Hartford Fire Ins. Co., 31 Idaho, 130, 169 P. 616; St. Paul Fire & Marine 
Ins. Co. v. Owens, 69 Kan. 602, 77 P. 544. 

[7] We have read the insurance policy in question in this case carefully, and can 
find therein no provision which we think brings it within the first rule, and we 
therefore hold the failure to give the notice for 91 days did not of itself bar 
recovery on the policy. : 

[8, 9] The notice of accident and also of suit, as required by the policy, was 
actually given January 9, 1923, and on January 15, defendant in writing repudiated 
all liability under the policy, assigning no reason therefor. This relieved plaintiffs 
from the requirement of complying with any further conditions subsequent, and 
authorized them to settle the suit on the best terms possible, and to recover under 
the terms of the policy, including their reasonable expenses and attorney’s fees, 
notwithstanding the settlement had not been made by or with the approval of de- 
fendant. St. Louis Beef Co. v. Maryland Casualty Co., 201 U. S. 173, 26 S. Ct. 
400, 50 L. Ed. 712; South Knoxville Brick Co. v. Empire State Surety Co., 126 
Tenn. 402, 150 S. W. 92, Ann. Cas. 1913E, 107. 

For the foregoing reasons the judgment is reversed, and cause remanded, with 
directions to enter judgment in accordance with the prayer of plaintiffs’ complaint. 

McAlister, C. J., and Ross, J., concur. 


HOME INS. CO. v. WOODS er at. (No. 3726.) 
(Springfield Court of Appeals. Missouri. July 1, 1925.) 
274 Southwestern Reporter 520. 
1. INSURANCE—DELIVERY OF POLICY TO BANK CASHIER TRANS- 

ACTING INSURED’S BUSINESS HELD SUFFICIENT DELIVERY. 

In action on installment note given for insurance premiums, where bank cashier 
acted as defendant’s agent in attending to insurance matters, and policies were deliv- 
ered to, and kept by, him, there was sufficient delivery of policies to make defendant 
liable. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

Appeal from Circuit Court, Texas County; W. E. Barton, Judge. 

Action by the Home Insurance Company against N. W. Woods and another. 
Judgment for defendants, and plaintiffs appeals. Reversed and remanded, with di- 
rections. 

J. L. Bess, of West Plains, and W. N. Evans, of Houston, for appellant. 

Bran.ey, J. This is a suit on an installment note given for fire and tornado in- 
surance premiums. Trial was had before the court and a jury. Verdict and judg- 
ment went for defendants, and plaintiff appealed. 
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[1] The petition is in conventional form. The answer admits the execution of the 
note, but pleads failure of consideration. This detense is based upon the contention 
that the policy was never delivered. The answer also contains a counterclaim whereby 
defendants seek to recover $15.12, the amount paid when the application was taken. 
Plaintiff in a reply denied generally the new matter. 

The note was for $60.48, dated February 1, 1922. The four installments for $15.12 
each were due and payable April 1, 1923, 1924, 1925, and 1926. Plaintiff’s evidence 
was to the effect that the application for the two policies for which the note was given 
was received and approved, and that the policies were issued and mailed to defend- 
ants, who are husband and wife. Defendant N. W. Woods sought, through the bank 
at Mountain View, a federal farm loan. He kept his “valuable papers” in the bank. 
June 19, 1922, the cashier of the bank wrote plaintiff as follows: 

“Mountain View, Missouri, June 19, 1922. 

“The Home Insurance Co., Western Farm Department, Chicago, Illinois—Gentle- 
men: We are inclosing you herewith policies F. I. 508211 & B. 477985, N. W. and 
M. D. Woods. Mr. Woods did not secure his federal loan, and you may therefore 


cancel the St. Louis Federal Land Bank mortgage clause and return the policies to us 
for Mr. Woods. 

“Yours very truly, 

“M. L. Landrum, Cashier.” 

Again, on August 9, 1922, the cashier wrote plaintiff as follows: 

“Mountain View, Mo., Aug. 9, 1922. 

“Lesch & Cornell, Managers, Western Farm Department, Home Insurance Com- 
pany, Chicago, Illinois—Gentlemen: We are returning you herewith policies, F. I. 
508211 & B. 477985, N. W. and M. D. Woods, which you returned to us June 27th. 
The Federal Land Bank attorney did not approve this on account of it being based 
on tax sale. Mr. Woods has made new loan of $800 in favor of Ben R. Westcott, 
Monteer, Mo., which we think is for one year. Kindly attach mortgage clauses and 
return policies to us. 

“Yours very truly, 

“M. L. Landrum, Cashier.” 

The cashier’s directions were complied with, and the policies returned to the bank, 
and were produced at the trial by the cashier, who was called as a witness for plaintiff. 
There is no contention that the cashier was not acting for defendants. It is apparent 
that he was, and that the bank’s possession or Landrum’s possession was defendants’ 
posession. It is true that N. W. Woods testified that he “never received the policies,” 
but on cross-examination he stated that he kept his “papers with the bank at Moun~ 
tain View; Mr. aLndrum, the cashier of the bank, looks after my business for me,. 
and my insurance business.” 

Plaintiff contends, and has briefed the proposition, that the policies were in effect 
and binding on plaintiff, even though they were not in fact delivered. We do not 
deem it necesesary to go into this question. There is no substance to the defense; 
there is not even a shadow. 

The judgment should be réversed and cause remanded, with directions to hear- 
evidence on what would be a reasonable attorney’s fees, and to enter judgment on the: 
note for plaintiff for the sum of $60.48, together with a reasonable attorney’s fee, 
the whole judgment to draw 6 per cent. interest from April 26, 1924, the date of the 
trial, and it is so ordered. 

Cox, P. J., and Bailey, J., concur. 


STATE ex ret. HYDE, State SUPERINTENDENT oF INSURANCE DEPARTMENT, V. 
FALKENHAINER, Circuit Jupce. 
(Supreme Court of Missouri, In Banc. July 3, 1925.) 
274 Southwestern Reporter 722. 

1, INSURANCE—STATUTORY RESERVE OF SURETY COMPANY, DE- 
POSITED WITH SUPERINTENDENT OF INSURANCE, HELD WITHIN 
JURISDICTION OF COURT FOR DISTRIBUTION ON INSOLVENCY. 
In insolvency proceedings against a surety company under Rev. St. 1919, §§ 6349, 

6350, 6353, the time set under section 6357 for proving claims had expired, and the 

fund deposited with the superintendent of insurance, under section 6205, “in trust 

for the protection and security of its policyholders” was the only asset of the in- 
solvent company remaining. Held that, such fund being within the equitable juris- 





1132 The Insurance Law Journal, Vol. 65 [Dec., 1925 


diction of the court for distribution in view of sections 6355, 6356, 6357, and 6359, the 
court could direct the superintendent of insurance to sell such securities for the benefit 
of the contract holders whose claims had been approved and allowed, notwithstanding 
section 6345, and although there were bonds still outstanding upon which claims 
might accrue in future. 

(For other cases, see Insurance, Dec. Dig. § 50.) 


2. INSURANCE—UNEARNED PREMIUMS OF SURETY COMPANY, NOT 

PAID AT DATE OF DECREE OF INSOLVENCY, HELD BARRED. 

In insolvency proceedings against surety company under Rev. St. 1919, § 6349, 
premiums paid, but unearned by such surety company at the date of the decree of 
insolvency, were valid claims against the insolvent estate, but were barred where not 
proven within the dates set for the hearing of such claims. 


(For other cases, see Insurance, Dec. Dig. § 51.) 


Prohibition by the State, on the relation of Ben C. Hyde, Superintendent of the 
Insurance Department of the State of Missouri, against Victor H. Falkenhainer, Judge 
of St. Louis Circuit Court. Preliminary rule discharged. 

Jourdan & English, T. M. Pierce, and Samuel H. Liberman, all of St. Louis, for 
relator. 

Fordyce, Holliday & White and Walter R. Mayne, all of St .Louis (Defrees, 
Buckingham & Eaton and Don Kenneth Jones, all of Chicago, IIl., of counsel), for 
respondent. 

Graves, C. J. Original action in prohibition. Relator is the present superinten- 
dent of the insurance department of Missouri, and succeeded in that office one A. L. 
Harty. Respondent is a judge of the circuit court of the city of St. Louis, and at the 
dates covered by this action had jurisdiction over a certain proceeding instituted by 
Ay i. Harty, as the then superintendent of the insurance department of the state of 
Missouri, in July, 1919, against the Equitable Surety Company, being case No. 25929 
of the circuit court of the city of St. Louis. The charge was that the said corporation 
was insolvent, and its financial condition such as to be hezardous to the public and its 
policyholders. The surety company filed answer, and according to the petition and 
return in the instant case the court found the facts to be as charged, and ordered that 
the said Harty take charge of the affairs of said Equitable Surety Company. Relator, 
Ben C. Hyde, succeeded Harty in office, and was substituted as plaintiff in such action, 
in the place of Harty. Hyde took charge of the assets of the corporation, and has 
administered upon the affairs of the corporation since October 31, 192]. The surety 
company was organized under the laws of Missouri. Relator makes a fair statement 
of the present case in this language: 

“The Equitable Surety Company, organized under the provisions of what is now 
section 6205, R. S. Mo. 1919, to do a general surety company business, was on July 
12, 1919, declared insolvent, and its assets and affairs taken over by the insurance de- 
partment of this state pursuant to section 6349, R. S. Mo. 1919, and the same are being 
administered in division No. 1 of the circuit court of the city of St. Louis, Mo. No 
decree dissolving the company has been entered, but the original decree declared that 
the capital of the company was impaired, and ordered the superintendent of the insur- 
ance department to take charge. The company still maintains its corporate existence. 

“Pursuant to section 6357, R. S. Mo. 1919, a commissioner was appointed to 
hear and decide claims against the company. The time for filing claims was limited, 
and after the expiration of the time the commissioner filed his report and judgment 
has been entered thereon in favor of various creditors, including one John A. Mc- 
Cormick, referred to in the record as intervener. 

“Pursuant to order of the circuit court, the general assets of the Equitable Surety 
Company have been sold and, out of the proceeds, the preferred claims have been paid 
in full and a dividend of fifteen per cent. (15%) has been paid on all claims. 

“In the hands of the superintendent of the insurance department there remains 
only the fund deposited by the surety company upon its organization pursuant to the 
provisions of what is now section 6205, R. S. Mo. 1919. 

“John A. McCormick, as a general creditor and intervener, filed his motion to 
compel the superintendent of the insurance department, relator, to sell this legally 
deposited reserve in order to pay the claims of the company which have been filed, 
proven, and allowed, and upon which judgment has been entered by the circuit court 
confirming the report of the commissioner appointed for that purpose. 
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“There are outstanding and uncanceled six hundred twenty-seven (627) bonds 
with a penal sum aggregating over $2,000,000, executed by the company prior to its 
insolvency, being bonds of executors, administrators, and guardians, and bonds guar- 
anteeing the faithful performance of duty and the full performance of contracts. 
The liability on each of these bonds is obviously contingent, and there may and may 
not have accrued liability on the same within the time allowed by the circuit court 
for the filing of claims against the estate of the insolvent Equitable Surety Company. 
On none of these bonds have claims been filed. 

“The intervener, John A. McCormick, filed his motion in division No. 1 of the 
circuit court of the city of St. Louis in which the insolvency proceedings are pend- 
ing, seeking to compel the superintendent of the insurance department, relator, to sell 
the legally deposited reserve of the Equitable Surety Company. Relator filed a return 
challenging the jurisdiction of respondent judge to order the sale of these reserve 
funds, and respondent, as the judge presiding in said division, has overruled a demurrer 
of intervener to said return and has indicated that he will order relator to sell the said 
securities deposited pursuant to section 6205, R. S. Mo. 1919, and respondent has 
further indicated that he will order the same, when sold, to be distributed among those 
creditors who have heretofore filed and proven their claims in the said insolvency 
proceedings. 

“Should the order be made as indicated, relator has admitted that the sale of such 
securities would produce funds sufficient in the amount to pay in full all claims hereto- 
fore filed and proven against the Equitable Surety Company. Relator contends, how- 
ever, that the circuit court of the city of St. Louis, Mo., has no jurisdiction in the 
insolvency proceedings to order the funds held by relator as the legal reserve of the 
Equitable Surety Company to be sold, for the reason that the said funds so deposited 
pursuant to section 6205, R. S. Mo. 1919, are a trust fund for the benefit not only of 
those creditors and obligees on bonds who have proven their claims, but for the benefit 
of all who have, or may have, claims against the company which, at this time, are 
unliquidated or contingent, and relator fears that should such order be actually en- 
tered, and should he comply with such order, he will become liable on his official bond 
to any policyholder or obligee on a bond executed by the Equitable Surety Company 
whose demand may accrue or become liquidated hereafter.” 

The issues are duly made up here by relator’s petition, respondent’s return, and 
relator’s motion for judgment on the pleadings. There are no controversies about 
the facts, as we gather them from all the pleadings. The relator has sold all of the 
general property of the corporation, and with the proceeds has paid all the preferred 
claims, and 15 per cent. of the general claims allowed by the court. Wheeler Collier, 
drainage commissioner of the State of Oklahoma, is a general creditor (by way of 
judgment against the surety company) for some $38,000, and by leave of court was 
allowed to file brief herein. On the state of the pleadings the facts (if any are con- 
troverted) will have to be gathered from respondent’s return. This is a general out- 
line of the case. The questions involved are interesting, but their determination is a 
matter that is of no interest to relator, Hyde, further than our judgment, whichever 
way it goes, would be a protection to him and his bondsmen. As we take it from the 
briefs, he has no personal desire to hold the sureties and funds in his hands, if he can 
legally distribute them as the circuit court desires them distributed. 

It should be stated that the circuit court kept the time for filing claims open 
from 1919 to 1924, a period of five years. It also stands admitted that the surety 
company was on 627 bonds upon which no claims were filed within the time given 
by order of court to file same. These bonds carried a contingent liability of over 
$2,000,000, but there was made no proof of actual liability thereon up to the time 
claims were barred by order of the trial court. The only property now left is some 
securities of the face value of $275,000, but in actual value somewhat less. It stands 
admitted, however, that if the court has the right and power to order these securities 
sold and the proceeds applied to the remaining allowed claims there would be sufficient 
to pay them in full, and to pay the administration costs. These facts, however, add 
but little to the real questions at issue in the case. The contentions of relator are 
three in number, stated in the brief, as follows: 

“TI, The assets deposited by a surety company with the superintendent of the in- 
surance department constitute a trust fund for the benefit of obligees on all bonds, 
irrespective of whether liability on such bonds has matured or been liquidated. 

“II. While unliquidated or contingent claims may not be proven in an insolvency 
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proceeding, such claims are not barred by the order of court limiting the time within 


which claims must be proven, for such order can have no greater effect than a statute 
of limitation. 


“III. Insolvency proceedings against a surety company in the circuit courts of 
Missouri by the superintendent of the insurance department do not vest in that court 
jurisdiction to order the sale of legally deposited reserves held as trust funds for the 
benefit of all policy holders.” 

Respondent’s brief thus outlines the contentions of relators: 


“Petitioner then applied here for a writ of prohibition against the entry of an 
order to that effect, and here contends: First. That the deposit is a trust fund over 
which the courts have no control whatever. Second. That notwithstanding the order 
giving claimants more than five years to file their claims and barring any subsequent 
claims from participation, the securities must be held indefinitely in case any future 
claims should ever develop and be presented. 


“Respondent contends that the securities do not constitute a trust fund, but if it 
should be held that such securities are impressed with a trust that nevertheless the 
trust should be terminated in accordance with the statutes; that the court has un- 
doubted jurisdiction to bar future claims and compel the liquidation and settlement 
of the company’s affairs without further delay and expense of administration.” 

The questions are the same, but somewhat differently worded. Of such questions 
in the following parapraphs: 

I. The jurisdiction of the circuit court to make an order directing the sale of the 
securities held by the superintendent of the insurance department, at this time, and to 
distribute the proceeds, at this time, to the parties having approved and allowed claims, 
and thus excluding contingent and possible claims growing out of 627 outstanding 
bonds or policies, is, we think, the substantial question in this case. The general juris- 
diction of the court over the corporation and its general assets cannot well be ques- 
tioned, either under the statutes, or the general equity powers of the court. Relator’s 
predecessor sought the jurisdiction of the court by filing his petition therein, and the 
relator stands in his shoes. But we do not understand relator to go further than to 
say that the court is exceeding its rightful jurisdiction, in ordering the sale and. dis- 
tribution of the securities placed with the state, as security for all of its policy or con- 
tract holders at this time, and before all the obligations of the corporation have run 
the gauntlet of time, and the exact rights of all thereby determined. 

The petition is broad enough to challenge the right of the court to take over 
these securities, because they constitute a trust fund for a special purpose, and that 
relator is the trustee of such special trust, and therefore should administer the same 
according to contract, and under the statutes, rather than under the directions of the 
court. In the brief such contention is made by the relator’s learned counsel. 

The questions are new and interesting ones, so far as the rulings of this court go. 
It is one of the vital importance to the state department over which relator presides, 
and one which (owing to its effect upon this department) deserves careful considera- 
tion. The situation was such that relator was fully justified in invoking a decision 
of the matter. And this, not only for his own protection, but for the greater reason 
that the rule of law should be settled now and for all time to come. In this spirit we 
shall undertake the discussion of all the pertinent questions. Under the facts pleaded, 
it must not be overlooked that the parties asking for the sale and the distribution of 
the only fund left (the alleged trust fund for contract holders), are themselves con- 
tract holders, with their rights under their contracts adjudicated, either in the present 
proceeding, or in previous court actions. So that the case left is one involving con- 
tract holders or beneficiaries of such contracts. No general creditors, as we gather 
the record, are involved. 

II. A short outline of the statutes involved is proper at this juncture. Section 
6205, R. S. 1919, requires a deposit of securities to be made with the superintendent 
of the insurance department by an insurance or surety company in a stated sum, before 
a license to do business can be issued. This deposit to be, in the language of this 
section, “in trust for the protection and security of its policyholders.” The securities 
sought to be reached in this case were deposited under the terms of this statute, and 
other sections directly connected therewith, pertaining more particularly to the wind- 
ing up of such corporations under given contingencies. Section 6349, R. S. 1919, 
authorizes the superintendent of insurance department, whenever he concludes from an 
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examination “that [among other things] such company is insolvent” to institute pro- 
ceedings in the circuit court— 

to enjoin said company from further prosecution of its business, either temporarily 
or perpetually, or for such injunction and dissolution of said company, and the settle- 
ment and winding up of its affairs, or for any or all of said remedies combined, or for 
such other decrees and relief as, under the provisions of this law, the court shall 
deem advisable.” 

The return of the respondent herein sets out the return or answer of the relator 
to the intervening petitioner. There it is admitted that relator’s predecessor brought 
suit in the circuit court of the city of St. Louis, and that after answer filed and hear- 
ing herein— 

“that thereupon a finding and decree was entered in this cause that defendant (Equit- 
able Surety Company) was insolvent and that the superintendent of insurance take 
charge of the affairs of the defendant company.” 

So that we have in the record an admitted judgment of insolvency, and the plac- 
ing by the court (not by the superintendent, sua sponte, or by the statutes) of the 
assets of the insolvent, in the hands of the superintendent. This relator says his 
predecessor asked, and this he says was done, and further that he succeeded Harty as 
the party (complainant) to the action. 

Section 6353 provides for the hearing of the case, and the judgment. Section 
6350 provides for the contents of the petition. Other sections provide for the pro- 
cess and the return of process. Section 6355 is important, and reads: 

“Upon the rendition of a final judgment dissolving a company, or declaring it 
insolvent, all the assets of such company shall vest in fee simple and absolutely in 
the superintendent of the insurance department of this state, and his successor or 
successors in office, who shall hold and dispose of the same for the use and benefit 
of the creditors and policy holders of such company and such other persons as may 
be interested in such assets.” 

This section would indicate that it took more than the power given by section 
6205, to vest the right of property and the right of distribution in the superintendent 
of insurance. It required (as here indicated) court action. Construing all the sections 
together, it will hardly do to say that these deposits, under the statutes, are beyond 
court control. So much for the statutes so far outlined. But even on the theory 
that there is a specific trust fund, such a fund is not beyond a court of equity. 

By section 6356, “upon the rendition of judgment as foresaid,” the superintendent 
of insurance shall take possession of the assets. By section 6357 the court, not the 
superintendent, “shall limit and may extend the time for the presentation of claims” 
and claimants not presenting their claims within the time limit fixed, or later ex- 
tended, such claimants are debarred from participating in the distribution of assets. 
By section 6359, the distribution of assets in the insovent companies to which such 
section applies, is “under the direction of said court” and not at the will of the 
superintendent. 

Relator, however, urges specifically, section 6345, R. S. 1919, the part more par- 
ticularly applicable being as follows: 

“Whenever any company has been or shall be adjudged insolvent, or shall be or 
has been dissolved, if a distribution of its assets among its policyholders and creditors 
is or shall be decreed, it shall be the duty of the superintendent of the insurance de- 
partment to hold all securities on deposit for the benefit of all policyholders in such 
company, whether the claims of such policyholders are in judgment or not, to reduce 
such securities to money, and when so reduced, to apply the same, less the expenses 
herein provided for, to the liquidation of policy claims pro rate.” 

[1] This section, like all the others we have mentioned, contemplates a court 
proceedings. It seems to contemplate that the securities deposited shall be used for 
the benefit of all the policyholders and creditors whether the claims have been 
reduced to judgment or not. It differs from section 6205, in that we have introduced 
herein creditors as well as policyholders. But even this would not totally destroy 
the idea that the securities deposited should go to policyholders exclusively. Such 
surety company has general property as well as its interest in those special deposits. 
The mention made by creditors in this section is only in this language “if a distri- 
bution of its assets among its policyholders and creditors is or shall be decreed,” 
and then follows language indicating that all securities on deposit shall be for the 
benefit of policyholders. This seems to have been done in this case, and what is 
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called preferred claims have been fully paid out of the general assets, and there being 
more than necessary for the purpose, a payment has been made to general creditors. 
which covered these policyholders. As said the contest here is really between those 
holders of contracts which have come into court, within the time limit, and proved 
their claims, and the superintendent of insurance, who is contending for the undeter- 
mined and contingent rights of the obligees in the 627 outstanding contracts. 

From a reading of all the statutes, we are impressed with the idea that the 
superintendent takes title to the property and the right to distribute only through a 
court action. Simply because under the law he has the possession of the securities 
for a particular class of creditors does not deprive the court of its power over the 
fund, nor over its distribution. Reduced to its last analysis, the single question is 
whether or not the court can, in the course of this equitable proceeding, fix a time 
for closing up the estate, and bar those contingent claims which have not been pre- 
sented within this time limit. Or must, as relator claims, the fund be held until all 
contracts and liabilities thereunder have been determined by lapse of time or other- 
wise? That question we take next, but we now rule that these securities are under 
the control of the court in this court proceeding, and not in the hands of the superin- 
tendent as a mere trustee for all contract holders. In other words, relator is not 
independent of the court, and the court was not exceeding its jurisdiction, under the 
law, when it, jn effect, ruled that relator could not hold and distribute these particu- 
lar assets independent of the court. The court was not without jurisdiction over this 
property herein involved. 

III. The force and effect of what we have ruled, supra, is (1) that while the 
superintendent is a custodian of deposits of securities, he acquires no title thereto, 
and no right to distribute without court action; (2) that while these assets may be 
impressed with a trust, in that they must be paid to contract holders (5 Joyce on 
Insurance [2d Ed.] § 3593), until such are satisfied, yet the administration of the 
estate (as a whole) requires court action; (3) that, independent of court decree, the 
superintendent of insurance has no power to sell and distribute; and (4) that while 
that portion of the petition, which alleges that the superintendent (under the law) 
is vested with the rights herein above ascribed to the court, is a sufficient challenge 
to the jurisdiction of the court to invoke the writ of prohibition, yet such writ 
should be denied upon a fair construction of the statutory scheme. 

The statute provides that these cases shall be heard by the court, without a jury, 
thus recognizing an equitable jurisdiction in the court. With these matters de- 
termined, we reach the other question. Did the court exceed its jurisdiction in order- 
ing the property sold, and the proceeds distributed to those claimants who had made 
proof of their claims during the 5 years time allowed by the court to make such proof, 
and in not awaiting the flux ‘of time to determine whether or not the contingent lia- 
bilities upon the 627 outstanding contracts might bear fruit and ripen into claims 
against the fund now for distribution, under the court’s order, or threatened order. 
If the law contemplates such lengthened time for the closing of the insolvent’s estate, 
then it might be said that the court was in excess of its lawful jurisdiction in now 
ordering the sale and distribution. It is a close question as to whether it would be 
mere error, or an act in excess of jurisdiction. Of course, if the law specifically said 
that no final distribution should be made until all contingencies of contract holders 
had been determined by the lapse of time, and the order was made for distribution 
at this time, the act would be in excess of jurisdiction or power. Relator claims 
that such is the law, but in this we do not concur. As we read these statutes, the 
superintendent of insurance is nothing more than a receiver for a court of equity, 
and his conduct is governed by equitable rules, having of course due regard for the 
statutes. 

The fact that the court should appoint the superintendent of insurance to take 
charge of the assets does not change the situation that he is a receiver of the court, 
and under the court’s control. But to the real issue. Was the court within its lawful 
rights in limiting the time for proving claims, and in excluding a contingent claims 
which were not presented? We think so. There is a diversity in the rulings as to 
when the claims in fact must exist, in order to have them proved. Some cases hold 
that the claim must have been stripped of all contingencies, and subject to proof of 
specific lability when the insolvency is declared. People v. Metropolitan Surety Co. 
et al., 205 N. Y. 135, 98 N. E. 412, Ann. Cas. 1913D, 1180; Boston & A. R. Co. v. 
Mercantile Trust Co. (note and cases cited) 38 L. R. A. loc. cit. 100, and cases cited. 
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Other cases hold that if the claim becomes provable at any time before the order 
of distribution, it is sufficient. By becoming ‘ ‘provable” we mean stripped of all con- 
tingencies. Contingent liabilities are not allowable in insolvent estates. William Fil- 
ene’s Sons Co. v. Weed et al., 245 U. S. 597, 38 S. Ct. 211, 62 L. Ed. 497; Pennsyl- 
vania Steel Co. v. New York City Ry. Co., 198 F. loc. cit. 738, 739, 117 C. C. A. 503. 

The reasonable rule seems to be that if the claim is provable (not merely contin- 
gent), then if proven within the date fixed for concluding’ the hearing of claims 
(which date should be a reasonable time before distribution), then the claim should 
be allowed. Claims which are purely contingent at such date are not provable or 
oe ae on Pennsylvania Steel Co. v. Ry. Co., supra, 198 F. loc. cit. 739, 740, 117 

Courts of equity have the power to fix the time for proving up claims, and the 
further power to debar from the distribution claims not proven within that time. 
Abraham v. Trust Co., 86 Md. 254, 37 A. 646, and cases cited. This is a general 
rule in equity, although some hardships may follow. 

[2] Even in the case of the 627 contracts, many of them no doubt had coming to 
the obligees unearned premiums at the date of the decree of insolvency. Insolvency 
precluded the surety company from making good its contracts, and premiums paid, 
but unearned at that date, constituted valid claims against the insolvent estate, but 
these were not proven, and of course are barred. Upon the whole, we are of opinion 
that — preliminary rule in prohibition should be discharged, and it is so ordered. 

ll concur. 


STEPHEN PEABODY, JR., & CO., INC., v. TRAVELERS’ INS. CO. 
(Court of Appeals of New York. July 15, 1925.) 
148 Northeastern Reporter 661. 
1. INSURANCE—BROKER WITHOUT RIGHT OF ACTION FOR COM- 

PANY’S BREACH OF CONTRACT WITH CUSTOMER. 

Whether contract by insurance company to furnish workmen’s compensation 
insurance at fixed rate, notwithstanding later revision of rates, was legal or illegal, 
its breach of such contract and notice to insurer that it had not so agreed and that 
treatment of insured by the broker respecting such agreement was unethical, dis- 
honest, and wanting in business integrity, gave no right of action to the broker, 
though he might lose his commission, or suffer in his reputation for business acumen 
and judgment; the notice not being claimed to be libelous. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2. INSURANCE—CONTRACT TO FURNISH FIXED RATES ILLEGAL 

AND UNENFORCEABLE. 

Contract by insurance company with broker and his customer to furnish work- 
men’s compensation insurance for a fixed amount, notwithstanding any later revision 
of rates by rating board, held illegal and unenforceable in view of Insurance Law 
§ 67, and section 141 as ‘amended by Laws 1922, c. 660, § 1, and Laws 1923, c. 436, 
§ 1, under which insurance rates were to be approved by state insurance department, 
though Laws 1922, c. 660, § 3, and Laws 1923, c. 436, § 3, adding section 141-b, 
did not apply at that time. 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 


Action by Stephen Peabody, Jr., & Co., Inc., against the Travelers’ Insurance 
Company. From an order of the Appellate Division (210 App. Div. 261, 205 N. Y. S. 
536) reversing a judgment of the Special Term, which denied defendant’s motion to 
dismiss the amended complaint, plaintiff appeals. Affirmed. 

Moses & Singer, of New York City (Julian S. Eaton and Sam L. Cohen, both 
of New York City, of counsel), for appellant. 

William J. Moran, of New York City, for respondent. 

Crane, J. The plaintiff, a domestic corporation engaged in the insurance broker- 
age business, commenced an action against the defendant, a Connecticut corporation 
authorized to do business in the state of New York, which its attorney has been 
pleased to call an action analogous to interfering with trade or calling. On a pre- 
vious appeal from a motion to strike out portions of the complaint, the Appellate 
Division (206 App. Div. 206, 200 N. Y. S. 612) required the plaintiff to serve an 
amended complaint separating its causes of action. It is the amended complaint 
which is before us. The Special Term denied the defendant’s motion to dismiss the 
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amended complaint as insufficient on the face thereof. The Appellate Division has re- 
versed and granted the motion. Does this amended complaint set forth a cause of 
action? 

Counsel for the plaintiff, on the argument and in his brief, has assumed that 
the courts are reluctant to sustain a complaint setting forth a novel cause of action, 
or one that find no precedents in the books. Personally I have recognized no such 
reluctance on the part of any of the courts in recent years. If there be a wrong 
which the law recognizes as such, and which it is possible or practical for the courts 
to redress, the readiness to find a remedy has been manifested. New conditions and 
new circumstances are constantly arising. 

The difficulty with the plaintiff’s situation here is not its novelty; it is its failure 
to suggest any wrong which the defendant has done to the plaintiff. When we speak 
of wrong, we recognize that the word has a much narrower and more limited meaning 
in jurisprudence than it has in morals. The defendant’s conduct may have offended 
the plaintiff ; it may have been mean or selfish; it may have been below the business 
standards maintained among insurance men and insurance companies; it may have 
deprived the plaintiff of a customer; but, unless the word spoken and the things 
done amount to a wrong serious enough for the law to take hold of and redress, 
there is nothing to set the courts in motion. 

What is it that the plaintiff charges the defendant with having done? The New 
York Dock Company was a customer or client of the plaintiff’s pertaining to work- 
men’s compensation insurance. The defendant, as has been stated, was a Connecticut 
corporation authorized to carry on the business of such insurance in the state of 
New York. 

Workmen’s compensation insurance is regulated by the law of this state. Sec- 
tion 67 of the Insurance Law (Cons. Laws, c. 28) provides as follows: 

Sec. 67. Approval of Premium Rates. Every insurance corporation or associa- 
tion, except the state insurance fund as administered by the state Workmen’s Com- 
pensation Commission, authorized to transact business in this state, which insures 
employers against liability for compensation under the Workmen’s Compensation 
Law, shall file with the superintendent of insurance its classification of risks and 
premiums relating thereto, and any subsequent proposed classification of risks and 
premiums together with basis rates and schedules, if a system of schedule rating be 
in use, none of which shall take effect until the superintendent of insurance shall have 
approved the same as adequate for the risks to which they respectively apply. The 
superintendent of insurance may withdraw his approval of any premium rate or 
schedule made by any insurance corporation or association if, in his judgment, such 
premium rate or schedule is inadequate to provide the necessary reserves.” 

The defendant insprance company was required to file with the superintendent 
of insurance its classification of risks and premiums, togethers with basis rates and 
schedules, if a system of schedule rating be in use. The premium and the basis 
rates and schedules must be approved by the superintendent of insurance. Section 
141 of the Insurance Law recognizes the existence of rate-making associations, and 
provides for their supervision by the superintendent of insurance. Every such asso- 
— is to file with the superintendent of insurance its schedule of rates whenever 
called for. 

In 1922 and 1923 (Laws of 1922, c. 660, §§ 1, 3; Laws of 1923, c. 436, §§ 1, 3), 
section 141 was amended and section 141-b added so as to require insurance com- 
panies to comply with the rates adopted by the rate-making organizations, and 
making it an offense for brokers or insurance companies to deviate from the rates 
so fixed. These provisions, however, were not in the Insurance Law as it existed 
in 1919 and in 1920, the times mentioned in the complaint. However, the premiums 
charged by the defendant and the rate basis or schedules adopted by it required the 
approval of the superintendent of insurance according to section 67 of the Insurance 
Law as it then existed. If the defendant were a member of a rating organization 
recognized by section 141 of the law as it existed in 1919 and 1920, the rates of 
such association would have to meet with the approval of the superintendent of 
insurance before they could become effective. 

The complaint alleges: 

“Sixth. Upon information and belief that said New York Dock Company, on 
or about May 15, 1919, requested plaintiff as broker to submit to said New York 
Dock Company renewal rates on workmen’s compensation insurance to cover certain 
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risks and liabilities of New York Dock Company. That prior to June 15, 1919, it 
was known to plaintiff, defendant, and said New York Dock Company that renewals 
of workmen’s compensation insurance were generally issued at a certain base rate, 
which was subject to subsequent revision as to experience. That plaintiff and defen- 
dant thereupon established a custom, dealing and practice between plaintiff as broker, 
and defendant as insurer, covering the New York Dock Company’s workmen’s 
compensation insurance, whereby, in order to permit the said New York Dock Com- 
pany to know in advance that its premium rates would not exceed a certain amount, 
defendant agreed with plaintiff that it would write a policy for New York Dock 
Company at rates not to exceed a certain amount, notwithstanding premium rates 
thereafter to be fixed by the compensation inspection rating board might be higher. 
Thereupon, and in accordance with such practice and agreement, defendant wrote said 
policy for the year commencing June 15, 1919, and plaintiff delivered same to the 
said New York Dock Company.” 

As to the year 1920 it alleges: 

“Tenth. That thereafter and prior to June 30, 1920, defendant duly agreed 
with plaintiff that said last-named policy should be retained by the said New York 
Dock Company and should become binding and effective, pursuant to the custom, 
dealing, and practice between plaintff and defendant hereinabove more fully set 
forth; defendant particularly and specifically agreeing that its premium rates to be 
charged said New York Dock Company for the policy year beginning June 30, 1920, 
would not exceed a certain fixed, definite, and named amount, notwithstanding any 
subsequent revision of rates by the Compensation Inspection Rating Board of the 
state of New York, except that, if said Compensation Inspection Rating Board would 
provide lower premium rates than those expressed in the said policy for the policy 
year beginning June 30, 1920, the defendant would give the said New York Dock 
Company the benefit of said lower premium rates.” 

The gist of the complaint is that the defendant contracted with the plaintiff 
and the New York Dock Company that its premium rates would not exceed a 
certain fixed and definite amount, notwithstanding any subsequent revision of rates 
by the compensation inspection rating board of the state of New York. 

Here was a contract clearly against the spirit if not the letter of the law. Insur- 
ance rates for premiums and basis rates and schedules were to be fixed by the state 
insurance department and not by the defendant. It was the duty of the superin- 
tendent of insurance to see that the rates and premiums were adequate to protect the 
employees insured, and to preserve and provide the necessary reserve funds for this 
purpose. It was impossible for the defendant to fix a rate or to contract to fix a rate 
which did not have the approval of the state authorities. As the Insurance Law 
recognizes the rating association, it is to be presumed that the rates and schedules 
fixed by such an association within the state of New York were properly adjusted to 
the risks, and met with the approval of the superintendent of insurance who was 
given supervision over them. A contract to disregard an increase in such rates 
or basis rate, and to ignore the disapproval of the rating association, and there- 
fore of the superintendent of insurance was against public policy and void. 

The grievance which the complaint sets forth is that the defendant broke this 

alleged contract not to increase the insurance rates for the year 1920, thus injuring 
the plaintiff’s (the broker’s) business and its relations with its customer. It is said 
in the complaint that the defendant— 
“& * * on or about March 17, 1921, in a writing delivered by defendant to the New 
York Dock Company, falsely, willfully, wrongfully, and maliciously represented to 
the said New York Dock Company that the treatment received by said New York 
Dock Company from plaintiff with respect to the delivery to the said New York Dock 
Company of said policy covering the policy year beginning June 30, 1920, and with re- 
spect to the said agreement that the premium rates therefor would not exceed a certain 
amount for the said policy year, was in fact unethical, dishonest, not truthful, and 
wanting in business integrity upon the part of plaintiff; that defendant in said writ- 
ing intended to and did knowingly and falsely convey the intent and meaning that 
it had not agreed with plaintiff and with the said New York Dock Company that 
the premium rates on said policy for the said policy year should not exceed a certain 
amount.” 

The plaintiff disclaims that this action is one for libel. The counsel in his briéf 
frankly states that the letter written by the defendant to the New York Dock Com- 
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pany will not sustain such an action. Wherein then is the wrong which the law 
recognizes ? 

[1] If the defendant made a contract to insure the New York Dock Company 
for a certain premium for the year 1920, and agreed not to change the rate, the 
agreement, if legal, could be enforced by the New York Dock Company. Ii the 
defendant deliberately broke its contract, such breach did not constitute an actionable 
wrong in behalf of the agent who had procured the insurance. He would be entitled 
to his commission and that is all. Should the insurance company claim that its 
contract was made without authority, the question of authority could be tried out in 
an action by the New York Dock Company. Whichever way the question was de- 
cided, the insurance agent would have no cause of action, although he might lose his 
commission or suffer in his reputation for business acumen and judgment should 
the contract have been made without proper authority on behalf of the insurance 
company’s agents. 

[2] On the other hand, the insurance broker is supposed to know the law as well 
as the insurance company, and, if the latter had no right under the insurance laws 
to fix a rate of premium not acceptable to the insurance authorities, the broker 
would have no right to procure from it a contract so to do. In other words, the 
insurance company could not agree with its insured that the premium rate fixed by it 
would not be changed, when the rate-making association under the laws of the 
state of New York demanded a higher rate. Such a contract would be illegal as one 
made in contravention of the laws of the state of New York. The insurance com- 
pany, having made such a contract, could not be held to it, and would violate no 
right of the insurance broker by repudiation. The law favors obedience to its statutes 
rather than the keeping of contracts in violation of them. The law does not recog- 
nize that as a breach which is in obedience to a statute. Whatever may have been 
the motives of the defendant in repudiating the rates for 1920 was entirely immate- 
rial, Even if it acted willfully and maliciously, as the plaintiff alleges, it would not 
be liable, provided it had a just and rightful purpose to serve. Beardsley v. Kilmer, 
236 N. Y. 80, 140 N. E. 203, 27 A. L. R. 1411. There was here no such contract be- 
tween the plaintiff and the New York Dock Company as existed in Posner Co., Inc., 
v. Jackson, 223 N. Y. 325, 119 N. E. 573. 

However we may view the claim put forth by the plaintiff, we cannot see that it 
has stated a cause of action or alleged any wrong recognized by the law. 

There judgment dismissing the complaint should therefore be affirmed, with 
costs. 

Hiscock, C. J., and Cardozo, McLaughlin, Andrews, and Lehman, JJ., concur. 

Pound, J., absent. 

Judgment affirmed. 


WALLACE vy. AMERICAN LIFE INS. CO. OF DES MOINES, IOWA. 
(Supreme Court of Oregon. July 28, 1925.) 
237 Pacific Reporter 974. 

3. INSURANCE--PREMIUM MONEY IN HANDS OF AGENT CONSTI- 
TUTES A “DEBT” IN FAVOR OF INSURANCE COMPANY FOR 
WHOM COLLECTED. 

Insurance money, collected by agent and in his hands, which belonged to and 
was property of insurance company, constituted a debt in favor of insurance com- 
pany against agent, inasmuch as claim could have been discharged by payment of 
certain sum of money. 

(For other cases, see Insurance, Dec. Dig. § 82.) 


4. INSURANCE—COVENANT IN CONTROL BY AGENT NOT TO ENTER 
EMPLOYMENT OF ANOTHER WHILE INDEBTED TO DEFENDANT 
HELD SEPARATE AND INDEPENDENT COVENANT. 

Covenant in contract entered into by plaintiff, whereby he agreed that while 
indebted to defendant insurance company he would not enter the employment of any 
other company or person engaged in the life insurance business, under penalty of 
forfeiting all claims whatever against defendant, held a separate and independent 
covenant made by him without reference to any corresponding or dependent one on 
part of defendant. 


(For other cases, see Insurance, Dec. Dig. § 85.) 
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5. INSURANCE—PLAINTIFF, BREACHING INDEPENDENT COVENANT 
OF CONTRACT ENTERED INTO WITH DEFENDANT, MUST TAKE 
CONSEQUENCES, IRRESPECTIVE OF BREACH OR ACTION BY DE- 
FENDANT. 

Where plaintiff covenanted with defendant insurance company not to enter em- 
ploy of another insurance company while indebted to defendant, performance of such 
covenant was clearly within plaintiff’s own power, and did not depend on and was 
not controlled or affected by any action or breach of defendant company, and if 
plaintiff chose to breach such covenant he must take consequences appended to such 
covenant, viz. to forfeit all claim accruing or to accrue to him against defendant 
under contract. 

(For other cases, see Insurance, Dec. Dig. § 85.) 


6. INSURANCE—ACTION BY PLAINTIFF FOR DAMAGES FOR BREACH 

OF CONTRACT HELD A CLAIM ACCRUING UNDER CONTRACT. 

In action by plaintiff against defendant, plaintiff’s assertion of damages for 
breach of insurance agency contract was a “claim” accruing under the contract, for 
without the contract he would have had no cause of action of any kind. 

(For other cases, see Insurance, Dec. Dig. § 85.) 

Brown, J., dissenting, and Bean, J., dissenting in part. 

In Bank. 

Appeal from Circuit Court, Multnomah County; C. M. Thomas, Judge. 

Action by Lew Wallace against the American Life Insurance Company of Des 
pores Iowa. From a judgment for plaintiff, defendant appeals. Reversed and re- 
manded. 

Joseph, Haney & Littlefield and Guy C. H. Corliss, all of Portland, for appel- 


nt. 

J. M. Scudder, J. Hunt Hendrickson, Coy Burnett, and W. Burnett, all of Port- 
land, for respondent. 

Burnett, J. In this case we are confronted with the evil of a plethoric record, 
when the vital issues in the case are properly condensed within narrow limits. On 
the former hearing the principal things decided were that under the pleadings as they 
then existed there was sufficient evidence to take to the jury the question of defen- 
dant’s breach of the contract, that expert testimony as to the value of the contract 
to the plaintiff was not admissible, and that a certain letter offered in evidence was 
rightly excluded on the ground that it was an offer of compromise. Wallace v. 
American Life Ins. Co., 111 Or. 510, 225 P. 192, 227 P. 465. The cause having 
been returned to the circuit court for new trial, the defendant filed an amended 
answer, raising fresh issues to be tried. Among them was the second affirmative 
defense, reading: 

“Said defendant for a second affirmative defense alleges: 

“TI. That the said contract, Exhibit A, contained, among other provisions, the 
following: ‘Said second party covenants and agrees that he will not during any 
time while indebted to the first party, should such indebtedness arise, enter into the 
employment of any other person or company in the business of life insurance. Any 
violation of this agreement shall cause a forfeiture by the second party to the said 
first party of all claims whatever accrued or to accrue hereunder.’ 

“II. That on or about July 1, 1921, the said plaintiff, while indebted to the 
defendant in the sum of $4,739.34 on account of moneys in the hands of the plaintiff 
belonging to defendant under the terms of said contract, entered into the employment 
of the Canada Life Insurance Company of Toronto, Canada, under an agency con- 
tract entered into between him and the said company, under the terms of which said 
plaintiff was given the agency of said insurance company for the state of Oregon, 
and that the said plaintiff ever since said time has been and still is acting as such 
agent for said company. 

“III. That by reason of the foregoing facts the said plaintiff under the terms 
of said contract forfeited all claims, accrued or to accrue, under the said contract, 
Exhibit A.” 

The reply to this defense is as follows: 

“Replying to second affirmative defense set out in said answer, plaintiff denies 
each and every allegation therein contained, except such thereof as are direct and un- 
qualified admissions of the allegations contained in said amended and supplemental 
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complaint; and in this connection plaintiff further alleges that defendant is estopped 
to make any claim in connection with any employment of plaintiff subsequent to May 
18, 1921, for the reason that, as shown by the records and files in this court and cause 
and otherwise, defendant at the time of its claimed ending of the contract herein 
involved assigned as its reason therefor the failure of plaintiff to pay over certain 
moneys claimed to be due defendant, and assigned no ‘other reason except the arbi- 
trary refusal of its president to carry on the contract with plaintiff, and by reason 
thereof defendant is now estopped to set up any claim of breach, forfeiture, or 
otherwise.” 

The original contract as made by the parties and set up as an exhibit to the 
complaint, is agreed upon, and there is no dispute as to its terms. It will be remem- 
bered that the plaintiff was appointed general agent for the defendant in the state 
of Oregon for the purpose of soliciting insurance upon policies to be issued by it. 
For his compensation, besides an annual salary, he was to receive a percentage, not 
only on the initial premiums paid on certain classes of policies, but also on subse- 
quent renewal premiums. Among other things the contract provided as follows: 

“It is agreed that all moneys, notes, or securities received or collected or at any 
time held by said party of the second part for or on behalf of, or belonging to, 
said party of the first part,-or to the possession of which said first party shall be 
entitled, shall be deemed to be held by him in a fiduciary capacity, and shall be used 
by him for no personal or other use whatever, but shall be by him immediately paid 
over to said party of the first part, unless specially otherwise authorized by the party 
of the first part; and it is especially agreed and stipulated between the parties hereto 
that, in case said party of the second part shall withhold any such moneys, policies, 
receipts, notes, or securities, after demand therefor by said party of the first part, 
this contract may, at the option of the first party, be immediately terminated, but 
such termination shall not affect any claim of said party of the first part against said 
party of the second part, or constitute a waiver of the legal rights of the first party 
in the premises. Such demand may be made by letter sent to said second party at his 
last known post office address.” 

It may well be doubted whether the second affirmative defense is sufficiently 
traversed by the reply, for the reason that the pleading does not specify what is de- 
nied and what is admitted. It is true the plaintiff— 

“denies each and every allegation therein contained, except such thereof as are direct 
and unqualified admissions of the allegations contained ‘in said amended and supple- 
mental complaint.” 

[1, 2] If the denials were more specific, and pointed out what the pleader really 
denied and what he admitted, the court might draw a conclusion different from 
that enunciated in the reply. The attempt to plead an estoppel is abortive, because 
it does not state the facts upon which the pleader bases the plea, but merely refers 
to sources from which evidence might be adduced to support the plea, if well made. 
For the reason that they forbid the party against whom they are invoked even to aver 
the truth, pleadings of estoppel are strictly construed. Moreover, the reason im- 
puted to the defendant by the reply for terminating the contract, viz. “the failure of 
plainiff to pay over certain moneys claimed to be due defendant,” is of the very 
essence of the matter upon which the defendant bases its defense now under con- 
sideration. It is the exact ground upon which the defendant urges the forfeiture 
the plaintiff covenanted to incur if he entered the employment of another insurance 
concern while indebted to the defendant. 

There is no dispute in the testimony that at the time of the breach charged 
against the defendant by the plaintiff he was indebted to the former in the sum 
of $3,739.34, and that this indebtedness continued up to and including the time of the 
trial, resulting in the judgment from which this appeal is taken. Moreover, the jury 
found in favor of the defendant in that sum of money, which they deducted from 
a larger sum which they found in favor of the plaintiff for alleged damages accruing 
to him. At the proper time the defendant moved for a verdict in its favor on the 
plaintiff’s alleged cause of action, and also in favor of the defendant for the amount 
of its counterclaim, but its motion was denied by the trial court. We do not here 
decide whether a breach of the contract by the defendant was shown, but for the 
sake of argument concede that it had breached the contract prior to the commence- 
ment of this action. 

[3] The contention for the plaintiff is that the defendant, about May 18, 1921, 
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refused to employ the plaintiff further or to comply with the terms of the contract, 
and upon this he counts as a breach. So far as mutual and dependent or concurrent 
covenants are concerned, the plaintiff would be entitled to rely upon such a breach 
of the agreement and sue for damages on account thereof; but that principle cannot 
apply to or overturn independent covenants. The plaintiff conceded, and the testi- 
mony is not controverted, that immediately upon the alleged breach, which he charged 
had occurred in May, 1921, he entered into the employment of the Canada Life Insur- 
ance Company, becoming its general agent in the state of Oregon. The indebtedness 
of the plaintiff to the defendant consisted of moneys in his hands which he had 
collected upon premiums due upon policies which the defendant had issued, all of 
which, after deducting the percentages due to the plaintiff, belonged to and was the 
property of the defendant. Inasmuch as this claim could have been discharged by 
the payment of a certain sum of money, it constituted a debt in favor of the de- 
fendant and against the plaintiff. It is said: 

“In a purely technical sense, it [debt] is that for which an action of debt or in- 
debitatus assumpsit will lie; a sum of money due by certain and express agreement, 
as by a bond for a determinate sum, a bill or note, a special bargin, or a rent reserved 
on a lease, where the quantity is fixed and specified, and does not depend upon any 
subsequent valuation to settle it, a sum of money due upon contract, express or im- 
plied. In a larger sense, the word means that which one person is bound to pay 
to another, or to perform for his benefit, a sum of money due from one person 
to another, whether money, goods or services; due; all that is due under any form 
of obligation or promise; anything had or held of or from another, his property or 
right, his due; what one owes; an obligation founded on contract, express or implied, 
for the payment of money or other thing of value; a demand; any kind of just de- 
mand for the recovery of money; a claim; any just claim for the recovery of money; 
liability.” 17 C. J. 1372. 

As said by Mr. Chief Justice Waldo, in Gilliam County v. Wasco County, 14 
Or. 525, 13 P. 324, speaking of the tax due from the county to the state: 

“Although in strict technical language a tax is not a debt, yet in an enlarged 
sense, whenever there is a duty to pay on any ground, there is a debt.” 

In a similar case of State v. Baker County, 24 Or. 141, 33 P. 530, Mr. Justice 
Robert S. Bean quoted with approval the language of Mr. Chief Justice Story in 
U. S. v. Lyman, Fed. Cas. No. 15,647, 1 Mason, 498: 

“By the common law an action of debt is the general remedy for the recovery 
of all sums certain, whether the legal liability arises from contract, or be created 
by statute, and the remedy as well lies for the government itself as for a citizen; 
and where the debt arises by statute an action or information of debt is the appropri- 
ate remedy, unless a different remedy be prescribed by statute.” 

[4] Without doubt or dispute, and according to the verdict of the jury, the 
plaintiff was indebteded to the defendant during the whole course of these proceed- 
ings. We may concede that the obligation of the plaintiff to solicit insurance for the 
defendant, and its obligation to pay him a salary and to allow him a certain per- 
centage of premiums already collected and to be thereafter collected upon policies of 
insurance, constitute mutual and dependent covenants, so that, it either party com- 
mits a breach of them, it abrogated the contract so far as those particular covenants 
are concerned. On the other hand, the covenant made by the plaintiff that during 
the time he should be indebted to the defendant he would not enter the employ- 
ment of any other company or person engaged in the life insurance business, under 
penalty of forfeiting “all claims whatever accrued or to accrue hereunder,” is a 
separate independent covenant made by hira, without reference to any corresponding 
or dependent one on the part of the defendant. It was entirely within his own 
volition whether he would comply with that covenant or suffer the penalty which he 
himself annexed to it. 

“Whether breach discharges the adversary party from further performance 
depends upon the relation, or want of relation, between the covenants entered into and 
broken by the party who breaks the contract, and the covenants entered into by the 
adversary party, for the discharge of which such breach is invoked. Stipulations or 
covenants entered into by the respective parties to the contract may be: (1) Inde- 
pendent of each other; or (2) mutually dependent one upon the other. The question 
of whether covenants are dependent or independent, is a question of the intention 
of the parties as deduced from the terms of the contract. If the parties intend that 
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performance by each of them is in no way conditioned upon performance by the 
other, the covenants are independent. If the parties intend performance by one to be 
conditioned upon performance by the other, the covenants are mutually dependent. 
Covenants which mutually dependent may bear to each other one of two relations: 
(1) They may be the one precedent and the other subsequent; or (2) they may be 
concurrent. If the parties intend that a covenant by A. is to be performed before a 
covenant by B. is to be performed, A.’s covenant is precedent ,and B.’s is subsequent; 
the two being mutually dependent. If the parties intend that A. is to perform the 
covenant on his part at the same time that B. is to perform the covenant on his 
part, A.’s covenant and B.’s covenant are said to be concurrent.” 5 Page on Con- 
tracts, § 2941. 

“If a covenant which is to be performed by one of the parties to a contract 
is to be performed at a given time or on the happening of a given event, and the 
covenant on the part of the adversary party is to be performed on the happening 
of a given event, and there is no necessary relation in time between the events or 
points of time at which such covenants are to be performed, such covenants are 
independent. In some jurisdictions, at least, the nature of the covenants of the con- 
tract as to their relation to one another seems to be determined by their relation when 
the contract is made and not to be affected by the state of performance which has 
been reached when the question of the relation of such covenants arises; and, accord- 
ingly, the fact that in the actual course of performance each party becomes bound to 
perform before either seeks to enforce performance of such covenant, does not pre- 
vent the covenant from being treated as independent.” Id. § 2972. 

“If a contract which is made up of two or more covenants on each side has 
been broken as to one of such covenants only, the question of the effect of such 
breach upon the remaining covenants of such contract may turn in part on the ques- 
tion of the entire or severable character of the contract. Subject to the controlling 
principles, such as the relation of the covenants between themselves, and the rela- 
tion of the covenant which has been broken to the contract taken as a whole, it 
may be said that no recovery can be had upon the covenants of an entire contract 
by a party who has broken a vital precedent or concurrent covenant. * * * 
If, on the other hand, the contract is severable, it is in legal effect a number of 
distinct contracts and a breach of one covenant does not operate as a discharge 
of other covenants between the same parties. * * *” Id. § 2996. 

“The statement is frequently made that the party first in default under a bi- 
lateral contract cannot recover for the subsequent failure of the other party to 
perform. Frequently a party first in default may recover the value of what he 
has done or given. But so far as concerns an action on the contract the state- 
ment is true where the first default is material and there is dependency between 
the performances in question. It is obviously not true of independent promises, 
and even in contracts where there is a general dependency a particular promise may 
be so far independent of a counter promise that breach of one will not excuse 
liability on the other.” 2 Williston on Contracts, § 871. 

It is said in Fresno Canal & Irr. Co. v. Perrin, 170 Cal. 411, 149 P. 805: 

“Where the covenants of the respective parties are to be performed at different 
times, they are held to be independent, and the breach by one party of his cove- 
nant does not excuse the performance by the other of his covenant or relieve him 
of liability for damages for a breach thereof”’—citing numerous authorities. 


The subject is treated by Mr. Justice Robert S. Bean in Pacific Mill Co. v. 
Inman, 46 Or. 352, 80 P. 424, where he inculcates the rule of construction as 
follows: 


“One of these is that, where the contract contains several separate and inde- 
pendent covenants, not covering the whole ground of the contract, and it has been 
executed or performed in part by one of the parties, a covenant of his going only 
to a part of the consideration, a breach of which may be paid for in damages, 
will be regarded as independent, performance of the contract as divisible, and he 
may maintain an action for a breach thereof by the other party without proving 
performance of such covenant.” 


See, also, Tenny v. Mulvaney, 8 Or. 129, 137; Loveland v. Warner, 103 Or. 
638, 204 P. 622, 206 P. 298. 


A case practically parallel with this is Chicago Life Ins. Co. v. Tiernan (C. C. A.) 
263 F. 325, in which the opinion was written by Judge Sanborn, far-famed for 
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his legal ability and clarity of opinion. The principle enunciated in the case is thus 
expressed in the syllabus: 

“Where an insurance agent’s contract provided that, if he were discharged be- 
fore termination of the contract without cause, he should be entitled to commis- 
sions on renewals of the policies secured by him, if he did not engage’ in business 
as agent for another insurance company, the agent could not, after his wrongful 
discharge, disregard the condition and recover general damages for a breach of the 
contract measured by the loss of profits he would have made thereunder. * * * 

“Where a contract provided that an agent should receive certain sums on his 
wrongful discharge by the company on condition that he should not act as agent 
for another company, the agent cannot recover damages for the breach, under the 


rule that the prior breach by the company relieved him from performance of the 
condition.” 


In the body of the opinion it is said: 

“Tt is contended that the stipulations of the contact were mutually executory 
and dependent, that the plaintiffs first breached the contract by terminating it with- 
out cause, and that this breach estopped it from enforcing the condition, on the 
ground that the party who makes the first breach is estopped from recovering or 
defending on the contract. There might, perhaps, have been force in such a con- 
tention, if this contract had not contained the condition. But it does contain it, 
and what counsel call a breach is the very termination without cause which the 
parties contemplated and stipulated the effect of when they made the contract, 
and that stipulation and the plaintiffs’ election not to comply with the agreed con- 
dition of their claimed recovery forbid it. They may not have a recovery upon a 
part of the contract which is forbidden by the whole contract and the admitted 
facts. * * * And the conclusion which argument, research, and meditation have 
forced upon the mind is that with which it was impressed on the first reading of 
this contract, that the parties to it intended to and did agree that, in case of a ter- 
mination of the agency contract without cause attributable to the plaintiffs, they should 
receive on account of that termination the compensation resulting from the renewals 
specified in the contract, on condition that they did not enter into the life insurance 
business in their territory for any other company during five years after the ter- 
mination, and that as they elected, doubtless wisely, not to comply with this condi- 
tion, but to devote themselves to the insurance business for another company, they 
cannot recover in this action’”—citing Chase v. New York Life Insurance Co., 188 
Mass. 271, 74 N. E. 325, 326; Herrick v. N. Y. Life Insurance Co., 202 Mass. 478, 
88 N. E. 1092; Barton v. Travelers’ Ins. Co., 84 S. C. 209, 66 S. E. 118, 119, 120. 

In that case, likewise, the court rejected the claim of the plaintiff for general 
damages for being deprived of his share of the future premiums to be paid on 
policies which he negotiated as in the instant case, and gave judgment against the 
plaintiff for the amount that was owing to the defendant company. 

[5] The performance of the plaintiff’s covenant not to engage in the employ 
of any other company while indebted to the defendant was clearly within his own 
power and did not depend upon and was not controlled nor affected by any 
action or breach of the defendant company. If he chose to enter into the employ- 
ment of the Canada Life Insurance Company, as it is stated by himself that he did, 
while thus indebted, he must take the consequences which he himself appended 
to his covenant, viz., to forfeit all claims accruing or to accrue under the contract. 
The term “claim” is of very wide significance, and includes any demand for damages 
such as the plaintiff here asserts. For instance, in Clayton v. Dinwoodey, 33 Utah, 
251, 93 P. 723, 14 Ann. Cas. 926, the defendant’s testator had conveyed land to 
the plaintiff by a warranty deed covenanting against incumbrances. There were taxes 
on the land due and payable before the death of the testator. After the death his 
grantee was compelled to and did pay those taxes. In an action against the executor 
to recover the amount paid, the question was whether this was a “claim” requiring 
presentation to the executor, and the court said: 

“Plaintiff's claim arose from a breach of a covenant in a deed. It is a claim 
arising on contract.” 

United States v. Milliken Imprinting Co., 202 U. S. 168, 26 S. Ct. 572, 50 
L. Ed. 980, was a case where the company sued to correct a mistake in a printing 
contract and to recover damages for a breach thereof by the government. The 
Supreme Court of the United States held the chose in action to be within the statute 
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giving to the Court of Claims jurisdiction of “all claims founded * * * upon 
any contract, expressed or implied * * * or for damages liquidated or unliquid- 
ated, in cases not sounding in tort,” etc. Mr. Justice Holmes said: 

“A claim for money upon a contract * * * seems to us to fall within these 
words, in their obvious, literal sense.” 

[6] The deduction is that the plaintiff’s present assertion of damages is a 
“claim” accruing under the contract. This must be so, for without the contract he 
would have no cause of action of any kind. What he asserts here is the very 
thing he agreed to forfeit if he entered the service of another insurance company, 
as he did while yet indebted to the defendant as he was. The effect of his covenant 
is to require us to hold that he cannot “be off with the old love and on with the 
new” while he is yet indebted to the company. 

It is the plain language of his own covenant which must be enforced against 
him, with the conclusions that there was no ground for any verdict in his favor. 
The testimony is uniform, and it was so found by the verdict that he was in- 
debted to the company in the sum mentioned. Neither is there any dispute in the 
testimony but that he entered the service of a rival insurance company while thus 
indebted. In the voluminous record there are many other assignments of error, 
_ it is unnecessary to consider them, because the one discussed is conclusive of 

e case. : 

The result is that the judgment of the circuit court is reversed, and the 
cause is remanded, with directions to enter a judgment against the plaintiff and in 
favor of the defendant on the verdict for $4,739.34, together with the costs and 
disbursements of this action. 

McBride, C. J., and Rand, Coshow, and Belt, JJ., concur. 

Bean, J., concurring in part and dissenting in part. The plaintiff should have 
judgment for the sum of $14,859.21. 

Brown, J., dissents. 


MANN v. LIFE & CASUALTY INS. CO. OF TENNESSEE et at. (No. 11803.) 
(Supreme Court of South Carolina. July 15, 1925.) 
129 Southeastern Reporter 79. 
5. INSURANCE—INSURANCE COMPANY HELD LIABLE FOR SLANDER- 

OUS REMARK OF SUPERINTENDENT OF AGENTS. 

Insurance company held liable to former agent for slanderous remark made by 
its superintendent of agents at meeting of agents, while discussing collection by 
agents of payments due on industrial insurance, regardless of whether it had rati- 
fied the slander; the remark having been made while superintendent was engaged 
in employer’s business. 

(For other cases, see Insurance, Dec. Dig. § 55.) 

Jud Appeal from Common Pleas Circuit Court of Richland County; M. L. Bonham, 
udge. 

Action by R. F. Mann against the Life & Casualty Insurance Company of Ten- 
nessee and George A. Smith. Verdict for plaintiff, and from an order granting a 
new trial as to the insurance company, the plaintiff and defendant Smith appeal, 
and from an order refusing to grant a nonsuit, and to direct verdict, the defendant 
insurance company appeals. Order refusing to grant nonsuit and to direct verdict 
affirmed, and order granting new trial reversed. 

Defendant Smith was superintendent of a district office of the defendant in- 
surance company, and, as such, supervised the work of 17 or 18 agents, who sold 
industrial insurance and collected the weekly payments thereon. 

The alleged slanderous remark was made at a meeting of the agents, which the 
evidence showed was attended by 12 agents. A number of the agents, who had 
been present at the meeting, testified that defendant Smith, in discussing collections, 
referred to the “debit” plaintiff's successor was collecting, and stated that an agent, 
who had left the service of the company, had not turned in money collected, and 
that money not so turned in had been stolen. 

A. F. Spigner and D. W. Robinson, both of Columbia, for appellant. 

Benet, Shand & McGowan, of Columbia, for respondents. 

Watts, J. This was an action commenced March 5, 1923, for damages for 
slander uttered by the defendants. The action was tried before Judge Bonham and 
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a jury February 15, 1924, and resulted in a verdict for the plaintiff for $3,500. 
Subsequent thereto, upon motion of counsel for defendants, the court set aside the 
verdict as to defendant Life & Casualty Insurance Company of Tennessee, upon 
the grounds set forth herein below. From this order the plaintiff appeals, and 
also the defendant G. A. Smith appeals. The defendant Life & Casualty Insurance 
Company of Tennessee appeals from the refusal of the Circuit Judge to grant a 
nonsuit and to direct a verdict. 

The three exceptions raise two points: First, the trial judge erred in setting 
aside the verdict as to the defendant, the insurance company, the alleged error 
being that the verdict was supported by the evidence; and, second, that the judge 
erred in construing the law to be that there was no liability on the part of the 
defendant, the insurance company, because its employee, Smith, had been entrusted 
with no duty in regard to Mann, who had left the company’s employ before Smith 
came to Columbia, unless the company ratified Smith’s acts, and that there was no 
evidence that the company had knowledge of the incident or had ratified the same. 
The insurance company’s exceptions raise the questions that his honor was in error 
in not granting a nonsuit, or directed verdict as asked for by it. 

[1] Smith’s exceptions question the correctness of his honor’s ruling as to not 
granting a new trial as to him along with the insurance company as the action was 
for a joint tort. The evidence in the case satisfies us that the remark of Smith 
was slanderous and that Smith was acting in the scope of his employment. Smith 
was at the meeting called by him in the actual discharge of his duty to the com- 
pany. He was speaking of the agents’ duty to the company, urging them to collect 
the balances due the company on the various debits, charging them with honesty and 
loyalty to the company. Smith’s testimony shows that his address to the agents was 
in his discharge of his duty to the company. The testimony shows that Smith was 
adjusting the accounts of debits between the company or Hollingsworth and Mann. 

[2] Mann had left the employment of the company at the time the alleged 
slanderous remarks were made, but he had not had a final settlement with the 
company. 

There was evidence to submit it to the jury for their determination whether 
Smith’s remarks were made about Mann and there was some evidence of ratification 
to go to the jury. Smith is still in the employment of the company. There are no 
exceptions to rulings on evidence of his honor’s charge. 

[3] A master is liable for the slander uttered by his servant if at the time of 
uttering the slander the servant was engaged in the discharge of his duties intrusted 
to him in reference to the particular matter in hand and acting within the scope 
of his employment. Jenkins v. Ry. Co. (S. C.) 125 S. E. 912; Hypes v. R. R. Co., 
82 S. C. 315, 64 S. E. 395, 21 L. R. A. (N. S.) 873, 17 Ann. Cas. 620; Nunnamaker 
v. Smith, 96 S. C. 294, 80 S. E. 465; Lee v. McCrory Store Corporation, 117 S. C. 
236, 109 S. E. 111; Courtney v. American Express Co., 120 S. C. 511, 113 S. E. 332, 
24 A. L. R. 128. 

We see no error on the part of his honor in not granting a nonsuit or directed 
verdict on the part of the defendant insurance company, or in not granting a new 
trial as to Smith. 

We do think he was in error in granting a new trial as to Life & Casualty Com- 
pany of Tennessee on the grounds that he did, as being in conflict with the de- 
cisions of this court. 

The exceptions of the defendants are overruled, and the plaintiff’s exceptions 
are sustained. The order of Judge Bonham granting a new trial as to the insurance 
company is reversed. 

Gary, C. J., Cothran and Marion, JJ., and Purdy, A. A. J., concur. 

On Petition for Rehearing. 

CoruraANn, J. Upon the petition of the insurance company for a rehearing, I 
have this to say: I think that the statement in the opinion of Mr. Justice Watts, 
“there was some evidence of ratification to go to the jury; Smith is still in the 
employment of the company,” should be stricken out as an incorrect statement of the 
law applicable to the facts of this particular case and unnecessary to the determina- 
tion of the appeal. 

[4] It is an exceedingly harsh rule that the retention of a servant who has com- 
mitted a tort within the scope of his employment, after discovery by the master of 
such tort, is some evidence of ratification by the master of such tort. It certainly 
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does not apply where the master has no knowledge of the tort. In the case at bar 
there is no evidence of such knowledge, and for that reason I do not think that the 
retention of Smith in the company’s employment is any evidence of ratification of 
his alleged slander. 

[5] The petition for a rehearing discloses a misapprehension of the court’s 
position. The liability of the corporation for the alleged slander is based, not 
upon the fact that Smith was at the time engaged in some matter of business be- 
tween Mann and the corporation, but in a matter of business between Smith and 
the corporation, the instruction of subordinate agents under his supervision. In 
this view of the matter it was immaterial whether the corporation ratified the slander 
or not. The above statement as to the ratification was therefore unnecessary to a 
determination of the appeal. In other respects I adhere to my concurrence and think 
that the petition should be dismissed. 

A majority of the court agreeing hereto, the modification suggested is ordered. 

Gary, C. J., Marion, J., and Purdy, A. A. J., concur. 


SAN JACINTO LIFE INS. CO. v. BROOKS et at. (No. 11185.) 
(Court of Civil Appeals of Texas. Fort Worth. May 30, 1925.) 
274 Southwestern Reporter 648. 

1, INJUNCTION—PETITION TO ENJOIN INSURER FROM PAYING 
PART OF PREMIUM TO LOCAL AGENTS HELD INSUFFICIENT AS 
SHOWING NO CONTRACTUAL RELATION BETWEEN PLAINTIFFS 
AND INSURER. 

Petition to enjoin life insurance company from transferring premium note or 
paying local agents any part of premium paid by insured, introduced by plaintiffs to 
such agents in consideration of latter’s agreement to divide their portion of premium 
with plaintiffs, held insufficient, as evidencing no contractual relation of plaintiffs 
as agents or representatives of insurer, their position being no better than that of 
broker. 

(For other cases, see Injunction, Dec. Dig. § 118[2].) 


3. INJUNCTION—PETITION TO ENJOIN INSURER FROM PAYING COM- 
MISSION TO LOCAL AGENTS, AGREEING TO DIVIDE WITH PLAIN- 
TIFFS INTRODUCING INSURED, SHOULD AFFIRMATIVELY SHOW 
THAT PLAINTIFFS WERE AUTHORIZED TO ACT AS BROKERS. 

It should affirmatively appear from allegations of petition to enjoin life insur- 
ance company from transferring premium note or paying local agents any part of 
premium paid by insured, introduced to them by plaintiffs in consideration of agents’ 
agreement to divide commission with plaintiffs, that later were authorized to solicit 
insurance and act as brokers, as required by Penal Code, 1911, arts. 642, 689. 


(For other cases, see Injunction, Dec. Dig. § 118[2].) 


4. INJUNCTION—PETITION TO ENJOIN INSURER FROM PAYING COM- 
MISSIONS TO LOCAL AGENTS, AGREEING TO SHARE WITH 
PLAINTIFFS, HELD INSUFFICIENT AS NOT SHOWING INADE- 
QUACY OF 'LEGAL REMEDIES. 

Petition to enjoin life insurance company from transferring premium note or 
paying any part of premium to local agents, who agreed to divide their share with 
plaintiffs in consideration of latter introducing insured to them, held insufficient as 
not showing that company knew of such agreement and accepted note without plain- 
tiffs’ knowledge and acquiescence, that premium included agents’ commissions, or, if 
so, was due, or that plaintiffs could not impound sum by garnishment proceedings 
or execution against insurer’s property. 

(For other cases, see Injunction, Dec. Dig. § 118[4].) 


Appeal from District Court, Tarrant County; R. E. L. Roy, Judge. 

Suit by G. V. Brooks and another against the San Jacinto Life Insurance Com- 
pany and others. From an order granting a temporary injunction, the named de- 
fendant appeals. Reversed, writ vacated, and cause remanded. 

Oliver J. Todd, of Beaumont, for appellant. 

Burns, Christian, Gumm & Gordon, of Fort Worth, for appellees. 

Conner, C. J. This is an appeal by the San Jacinto Life Insurance Company 
from an order of the district court of the Seventeenth judicial district granting a 
temporary writ of injunction. The writ was granted upon the petition therefor on 
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the 2d day of August, 1924, without notice and without a hearing. It is evident, 
therefore, that the question of whether the court’s order shall be set aside is depen- 
dent upon the allegations of the petition for the writ. The petition was duly veri- 
fied by one of the appellees on the 2d day of August, 1924, and reads as follows: 

“In the District Court of Tarrant County, Texas, Seventeenth Judicial District. 

“To the Honorable R. E. L. Roy, Judge of the Said Court: Come now G. V. 
Brooks and W. T. Blakeney, hereinafter styled plaintiffs, complaining of-San Jacinto 
Insurance Company, J. F. Thomas, and J. L. Godchaux, hereinafter styled defen- 
dants, and for cause of action would show to the court: 

“(1) That plaintiffs are resident citizens of the county of Tarrant, state of 
Texas; that the defendant San Jacinto Life Insurance Company is a corporation 
hereto fore duly and legally incorporated, having its principal offices and place of 
business in Beaumont in Jefferson county, Texas, and that the defendants J. F. 
Thomas and J. L. Godchaux are resident citizens of Tarrant county, Tex. 

“(2) That heretofore, to wit, on or about the Ist day of May, 1924, the plain- 
tiffs, who were then engaged in the insurance business in the city of Fort Worth, 
Tex., as insurance agents and solicitors, made an agreement and contract with 
the defendants J. F. Thomas and J. L. Godchaux, by the terms of which the said 
defendants, in consideration of the fact that the plaintiffs introduced to the said de- 
fendants one Brooks Thompson, who was an applicant for life insurance, and in 
consideration of the plaintiffs’ placing the said defendants in touch with the said 
Brooks Thompson, who was an applicant for life insurance, the said defendants, 
who were then the local agents in Fort Worth, Tex., for the defendant San Jacinto 
Life Insurance Company, agreed with plaintiffs that they, the said defendants, would 
divide with plaintiffs the agent’s portion of the premium to be paid by the said 
Brooks Thompson for the said insurance if he should make an application to the 
said San Jacinto Life Insurance Company and said application should be accepted. 
The defendants agreed to pay plaintiffs for the said consideration, two-thirds of the 
agent’s part of said premium. 

“(3) That the defendant San Jacinto Life Insurance Company was at that time, 
and is now, an insurance corporation engaged in the business of writing life insur- 
ance, and that the defendants J. F. Thomas and J. L. Godchaux were the local 
agents of the San Jacinto Life Insurance Company in Forth Worth at said time, 
authorized to bind the said insurance company in transactions such as the said trans- 
action between plaintiffs and the defendants, and that by the said defendants J. F. 
Thomas and J. L. Godchaux, acting as agents for the defendant San Jacinto Life 
Insurance Company the said life insurance company became bound and obligated to 
pay plaintiffs two-thirds (34) of the agent’s portion of said premium. 

“(4) That by said agreement two-thirds (34) of said premium was assigned 
to plaintiffs, and plaintiffs became the assignees and owners of two-thirds (24) of 
the agents’ portion of said premium, and all of the defendants herein became jointly 
and severally liable to plaintiffs for said portion of said premium. 

“(5) That thereafter, the said Brooks Thompson made an application for an 
insurance policy in the sum of $100,000 to the said defendant San Jacinto Life In- 
surance Company, and said application was accepted by said company, and the policy 
of said company for $100,000 upon the life of said Brooks Thompson was issued by 
the said insurance company and delivered to the said Brooks Thompson; that two- 
thirds (24) of the agent’s portion of the premium for said life insurance amounts 
to $2,050, to which amount plaintiffs became entitled by reason of said agreement, 
and by reason of the issuance of said life insurance policy to said Brooks Thompson. 

“(6) That the defendant San Jacinto Life Insurance Company accepted from 
said Brooks Thompson his promissory note, payable to the order of said life insur- 
ance company for the amount of said premium, and plaintiffs have an interest in 
said note to the extent of $2,050, the portion of said premium to which plaintiffs 
are entitled. 

“(7) That the defendants J. F. Thomas and J. L. Godchaux are not in possession 
of property over and above exemption sufficient to satisfy plaintiffs’ said claim 
against said defendants, and if the agent’s portion of said premium should be paid 
by said San Jacinto Life Insurance Company to said defendants, or if the said note 
of Brooks Thompson to said life insurance company should be transferred and nego- 
tiated, pledged or hypothecated by said life insurance company, then, in any of said 
events, plaintiffs would suffer an irreparable injury, for which they would have no 
adequate remedy at law. 
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“(8) That defendant San Jacinto Life Insurance Company has heretofore been 
notified by plaintiffs of plaintiffs’ interest in said premium and in said note, and 
plaintiffs have made a demand upon each and all of said defendants for their pro- 
portionate part of said premium, but defendants, and each of them, have heretofore 
failed and refused and still fail and refuse to pay plaintiffs their said portion of 
said premium or any part thereof, to plaintiffs’ damage in the sum of $2,050. 

“Wherefore, premises considered, plaintiffs pray for the issuance by this court of 
a writ of injunction, enjoining and restraining the defendant San Jacinto Life In- 
surance Company from paying to the defendants J. F. Thomas and J. L. Godchaux, 
or either of them, any part of said premium until otherwise directed by this court, 
and restraining and enjoining the defendant San Jacinto Life Insurance Company 
from transferring, negotiating, pledging, or hypothecating the said promissory note 
of Brooks Thompson to said company until otherwise directed by this court, and that 
upon final hearing of this case the said injunction be made permanent, and plain- 
tiffs pray for the issuance of citation for the defendants to appear and answer 
herein and upon final hearing of this cause for judgment against said defendants, 
jointly and severally, for $2,050 interest, and cost of suit, and for such other and 
further relief, both special and general, in law and equity, to which plaintiffs may be 
justly entitled.” 

[1, 2] The petition evidences no contractual relation as agents or represen- 
tatives of appellant insurance company. On the contrary, accepting the allegations 
of the petition, J. F. Thomas and J. L. Godchaux were the local agents of the appel- 
land company. Those local agents are the ones who accepted the application of the 
insured, transmitted that application to the appellant company, and for the appellant 
company delivered the policy of insurance to the insured. The position of appellees 
in relation to this transaction cannot be given greater dignity than that of a broker. 
A broker is a mere negotiator between other parties, and does not act in his own name. 
Henderson v. State, 50 Ind. 234. Brokers are persons whose business it is to bring 
buyer and seller together ; they need have nothing to do with negotiating the bargain. 
Keys v. Johnson, 68 Pa. 42. In Black’s Dictionary, under the head of “Broker,” it 
is said that insurance brokers are those “who procure insurance for those who em- 
ploy them, and negotiate between the parties seeking insurance and the companies 
as their agents.” 

In Cooley’s Briefs on Laws of Insurance, vol. 1, page 68, it is said: 

“An insurance broker is ordinarily one who is engaged in the business of pro- 
curing insurance of such persons as apply to him for that service. He is therefore 
usually the agent of the insured, and will be so considered, though a statute may 
declare that whoever in any manner aids or assists in making a contract of insur- 
ance on behalf of any insurance corporation or property owner shall be held to be 
an agent of the corporation for all intents and purposes.” 

The same author, in volume 2, page 917, says: 

“A broker, who procures insurance is a mere ‘go-between,’ and is not liable 
for a premium on a policy procured by him for another, unless he acts under a del 
credere commission.” 

[3] Such being the position of appellees in relation to the transaction detailed 
in the petition, appellant invokes, as one objection to its sufficiency, articles 642 and 
689 of our Penal Code, which read as follows: 

Article 642: “If any person shall transact the business of life, fire or marine 
insurance in this state, either as agent, solicitor or broker, without his, or the com- 
pany or association he represents, first obtaining a certificate of authority therefor 
from the commissioner of insurance and banking, he shall be punished by fine not 
less than five hundred nor more than one thousand dollars, and by imprisonment in 
the county jail not less than three nor more than six months.” 

Article 689: “Any person who, for direct or indirect compensation, solicits in- 
surance, in behalf of any company, or transmits for a person other than himself, 
an application for a policy of insurance to or from such company, or assumes to 
act in negotiation of insurance without a certificate of authority to act as agent 
or solicitor for such company, or after such certificate of authority shall have been 
canceled or revoked, shall be guilty of a misdemeanor, and, upon conviction, shall 
be punished by a fine of not less than one hundred dollars.” 

The statutes indicate that it is the legislative policy of this state to require 
either an agent, solicitor, or broker, before transacting the business of life, fire or 
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marine insurance, to obtain a certificate of authority therefor, and it is nowhere 
alleged in plaintiff’s petition that appellees, by certificate, as required in the articles 
of the penal code quoted, were authorized to transact business as insurance brokers. 

In the case of Craig v. State of Missouri, 4 Pet. 410, 7 L. Ed. 903, the Supreme 
Court of the United States, in discussing the consideration of a note involved in the 
controversy, among other things, stated the general doctrine thus: 

‘It has been long settled, that a promise made in consideration of an act which 
is forbidden by law is void. It will not be questioned, that an act forbidden by the 
Constitution of the United States, which is the supreme law, is against law. * * * 
It has never been doubted, that a note given on a consideration which is prohibited 
by law, is void.” 

In the case of Converse v. Miller, 33 Tex. 219, the same general principle was 
announced in the following language: 

“There can be no binding contract, express or implied—no obligation, stipulating 
for iniquity, as all contracts are regarded, which are in violation of positive law, 
however dim and shadowy may be the moral turpitude involved in them. The courts 
will not lend their aid to any party who bases his cause of action upon any illegal 
ae The moral maxim of the law is, ‘no polluted hand shall touch the pure fountain 
of justice.’ ” 

See, also, Republic Trust Co. v. Taylor (Tex. Civ. App.) 184 S. W. 772, where 
a corporation sold stock on credit in violation of the law, and it was held that a 
— given for the stock was illegal and void even in the hands of an innocent pur- 
chaser. 

Appellees answer that it does not appear from their petition that they “had not 
obtained the permit required by the statutes of the state of Texas, and therefore 
the said petition does not show that appellees were acting unlawfully, or that the 
contract set up by them was illegal.” 

In the case of Emde v. Johnson (Tex. Civ. App.) 214 S. W. 575, writ of error 
refused, in an opinion by Mr. Justice Buck, the following is said: 

“In a petition for injunction, the averments of material and essential elementa 
must be sufficiently certain to negative every inference of the existence of facts 
under which petitioner would not be entitled to relief. Gillis v. Rosenheimer, 64 
Tex. 246; Birchfield v. Bourland (Tex. Civ. App.) 197 S. W. 422.” 

In the case last cited, Birchfield v. Bourland, this court, in an opinion by Mr. 
Justice Dunklin, quoted with approval the following from Gillis v. Rosenheimer, 
64 Tex. 246: 

“The rule is correctly stated in Harrison v. Crumb, 1 White & W. Civ. Cas. 
Ct. App. § 992, as follows: ‘The rule of pleading, that the statements of a party are 
to be taken most strongly against himself, is reinforced in injunction suits by the fur- 
ther requirement that the material and essential elements which entitle him to relief 
shall be sufficiently certain to negative every reasonable inference arising upon the 
facts so stated, from which it might be deduced that he might not, under other sup- 
posable facts connected with the subject, thus be entitled to relief.’ See Carter v. 
Griffin, 32 Tex. 212; Martin v. Sykes, 25 Tex. Supp. 197; Forbes v. Hill, Dallam, 
Dig. 486; Ballard v. Rogers, Dallam, Dig. 460; Smith v. Frederick, 32 Tex. 256.” 

Applying the rule of construction indicated by these authorities, we think it 
should affirmatively appear from the allegations of plaintiff’s petition that, in soliciting 
the insurance and in acting as brokers, as they did, they were authorized to so do 
under our laws, thus negativing an easily supposable state of facts, which would 
defeat the right they assert. 

[4] Appellant makes yet another objection to the court’s orders, which is per- 
haps of more force than that which we have just discussed. In the case of G., C. & 
S. F. Ry. Co. v. Shields, 56 Tex. Civ. App. 7, 120 S. W. 222, by the Austin Court 
of Civil Appeals, writ of error refused, it was said, quoting from the headnote: 
“Tt is dlways necessary to exhaust all legal remedies before an injunction will be 
granted.” 

In Frazier v. Coleman, 111 S. W. 662, it was said by the Dallas Court of Civil 
Appeal, quoting from the headnote that: “An injunction will not be granted where 
the law provides a full, complete, and adequate remedy.” 

The same general principle has been recognized by this court. See, Mercer v. 
Fitzhugh, 261 S. W. 819. 

In Long v. Smith, 39 Tex. 161, it was held, in effect, that the equitable remedy 
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of injunction cannot be substituted for the legal remedy of appeal. The same prin- 
ciple was announced by the Texarkana Court of Civil Appeals in the case of Turner 
v. Patterson, 54 Tex. Civ. App. 581, 118 S. W. 565, and by this court in Eppler v. 
Hilley (Tx. Civ. App.) 166 S. W. 87, and Race v. Decker, 214 S. W. 709. In the 
case of Kyle v. Aichardson, 31 Tex. Civ. App. 101, 71 S. W. 399, by this court, writ 
refused, it was held that a failure to pursue a remedy by appeal or certiorari gives 
no right to substitute a suit by injunction. In Cargill v. Dennis, 86 Tex. 386, loc. 
cit. 395, 22 S. W. 1015, 1019 (24 L. R. A. 183, 40 Am. St. Rep. 853), it was said that: 

“Our statutes have largely extended the legal remedies of judgment creditors, 
as recognized at common law. Under execution they may levy upon and sell the 
interest of the defendant, whether legal or equitable, in both his real and personal 
property. They may subject by process of garnishment his choses in action and his 
shares in incorporated companies to the satisfaction of their judgment.” 

With the principle announced by the foregoing cases in mind, we thing appel- 
lees’ petition fails to show they they are entitled to the remedy of injunction. They 
allege that the agreement for the division of commissions was made with Thomas 
and Godchaux, appellant’s agents. There can be no pretense that the petition shows 
that, at the time of the agreement, the appellant company had any knowledge thereof. 
It is alleged, however, that said agents were authorized to make such agreement. 
Assuming for the purposes of argument that the company could so empower its local 
agents, the effect of the agreement would be merely to create the relation of debtor 
and creditor between the insurance company and appellees. It is not alleged that 
the appellant company is insolvent, and no ‘reason is assigned why, if an indebted- 
ness on the part of the insurance company exists, appellees may not pursue the legal 
remedy of suit and judgment, followed by an execution. It is alleged that the com- 
pany accepted the promissory note of insurance for the first premium, but it is not 
alleged that this was not done with the knowledge and full acquiesence on the part 
of appellees, nor it is alleged, except possibly by inference, that the first premium 
included the commissions due from the company to its local agents, or that they had 
not in fact been paid their commissions. But if it be assumed that the note included 
the commissions due the local agents under the terms of their agreement with the 
insurance company, and that by virtue of the transaction plaintiffs became in equity 
party powers of the note, and the insurance company thus retained control of the 
commissions, it would follow that no legal demand therefor could be made until the 
note by its terms was due and collectable and in fact collected. The petition fails to 
state the due date of the note. The petition alleges that the insurance company was 
given notice of the agreement upon which appellees rely, and should the insurance 
company collect the note in question and fail to pay appellees the proportion of the 
commissions to which it is alleged they are entitled under their agreement, then no 
reason appears why appellees may not impound the sum to which they are so entitled, 
if at all by pursuing the legal remedy of garnishment, or, as just indicated, by insti- 
tuting suit upon their demand, recovering judgment, and satisfying the same by 
execution against the property of the insurance company not alleged to be insolvent. 

We conclude that upon no theory of the case as presented by the petition were 
appellees entitled to the writ of injunction, and it is accordingly ordered that the 
judgment below be reversed, the writ of injunction vacated, and the cause remanded 
for further proceedings not inconsistent with this opinion. 


HUBBARD v. HARTFORD FIRE INS. CO. (No. 19198.) 
(Supreme Court of Washington. Aug. 19, 1925.) 
238 Pacific Reporter 569. 

1. INSURANCE—EVIDENCE OF AGENCY OF ADJUSTER FOR INSUR- 

ANCE COMPANY SUFFICIENT FOR JURY. 

In action on policy on airplane, evidence of an adjuster’s agency to act, for in- 
surer held sufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 
2. INSURANCE—WAIVER BY AGENT OF CONDITIONS IN POLICY 

WITHIN APPARENT AUTHORITY. 

Any waiver by adjuster, appointed agent of insurer of compliance with require- 
ments of policy for presenting proofs of loss held within agent’s apparent authority. 

(For other cases, see Insurance, Dec. Dig. § 556[2].) 





Misc. ] Hubbard v. Hartford Fire Ins. Co. 1153 


4. INSURANCE—EVIDENCE OF WAIVER OF REQUIREMENTS OF 
POLICY FOR JURY. 


_ In action on policy on airplane, where answer set up failure to comply with re- 
quirements of policy in presenting proofs of loss, evidence of waiver by adjuster 
appointed as insurer’s agent held sufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


5. INSURANCE—INDORSEMENT OF ASSIGNMENT OF POLICY, WHICH 
WAS NOT ACCEPTED BY INSURER NOR DELIVERED TO AS- 
SIGNEE, HELD NOT TO AFFECT OWNERSHIP. 

: In action on policy of airplane, where answer denied plaintiff's ownership, change 

in ownership held not shown by indorsement of assignment to company repairing 

plane, where assignment was not accepted by insurer nor delivered to assignee. 
(For other cases, see Insurance, Dec. Dig. § 328[8].) 


6. INSURANCE—METHOD OF FIXING DAMAGE TO AIRPLANE BY RE- 
PAIR BILLS, IN ACCORDANCE WITH APPLICATION FOR POLICY, 
HELD PROPER. 

In action on policy on airplane, method of fixing loss or damage to plane by 
repair bills, in accordance with provision of application for policy attached and made 
part thereof by actual cost of materials, plus one and one-half times actual labor 
costs at current rates, exclusive of extra payment for overtime and overhead, held 
proper. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

Department 2. 

Appeal from Superior Court, King County; Ralston, Judge. 

Action by Edward Hubbard against the Hartford Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Roberts & Skeel, of Seattle, for appellant. 

Donworth, Todd & Higgins, of Seattle, for respondent. 


Hotcoms, J. This is an action upon an insurance policy issued by appellant to 
respondent on September 1, 1922, in the sum of $5,000 upon a seaplane, conditioned, 
among other things, that no liability should accrue on the policy unless the loss or 
damage amounted to 95 per cent of the policy. On March 29, 1923, while the policy 
was in force, respondent had an accident, which, he alleged in his complaint, damaged 
the plane in excess of the insurance. It was also alleged that respondent performed 
every condition upon his part to be performed, and appellant refused to pay. 

Appellant denied liability; denied that respondent had performed all the condi- 
tions upon his part to be performed; denied that he had made proof of loss; denied 
that he had sustained the amount of damage alleged; denied that he had furnished 
log books as agreed in the policy upon loss; denied respondent’s ownership of thé 
plane; and denied that he had performed any of the conditions upon his part to be 
performed. 

There was no allegation of waiver or estoppel on the part of appellant to deny 
the loss in the complaint of respondent, nor did respondent reply to appellant’s 
answer and make such averments. 

At the trial to the court and a jury respondents claimed that there was a waiver 
by one Ensign, an insurance adjuster of Seattle, appellant vigorously contending 
that Ensign was not an authorized agent of appellant to do anything constituting a 
waiver or estoppel on the part of and binding appellant, and appellant objected to any 
proof of waiver of any kind because it had not been pleaded. These issues were 
constantly and hotly contested throughout the trial. The trial court overruled all ob- 
jections and submitted the case to the jury, which returned a verdict for the amount 
of the insurance. Motions for directed verdict at the close of plaintiff’s evidence, 
and also at the close of all the evidence, were denied, as were also motions for judg- 
mnt n. o. v., and in the alternative for a new trial. 

[1] As to the authority of Ensign, the adjuster who operated with, or uuder, 
the name of the Pacific Coast Adjustment Bureau of Seattle, there is evidence in the 
record that the local agency of Briggs, Harper & Co., of Seattle were advised on 
March 31, 1923, by the general office of the company, through one Barber, who is 
known as the underwriting agent of appellant, that the Pacific Coast Adjustment Bur- 
eau of Seattle had been instructed to act for the insurance company. On the same 
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day the general office, through Barber, instructed the Pacific Coast Adjustment Bur-: 
eau, represented by Ensign, to see Briggs, Harper & Co. as to the, extent of the air- 
craft injury, and to secure evidence as to the amount of damage to each part listed, 
and advised that the assured must not abandon the aircraft to the company, but 
must take the same precaution to avoid further damage as if it were not insured. 
On April 2, 1923, Ensign wired an answer to the general office of the appellant com- 
pany, aviation department, acknowledging the telegram to him, and stating that the 
loss. would receive immediate attention. Other messages and letters are in the rec- 
ord between appellant’s general office and Ensign referring to the Hubbard matter. 

The evidence shows that Ensign then called on respondent within two or three 
days after the accident, and told respondent that he was an adjuster representing 
appellant, and had telegraphic authority. He asked respondent for a detailed report 
of the accident, which was given him. He again called on respondent a few days 
later, and asked him what he was going to do with the plane. Respondent told him 
he was going to take it to the Boeing Airplane Company and‘have it repaired; and 
Ensign advised him that he was doing the right thing—to act as though he had no 
insurance. Hubbard testified that he told both Ensign and a representative of the 
local agents of appellant about that time that he did not know whether he would have 
a ‘claim or not—that it’was impossible then to determine (the loss being thought at 
the time insufficient). After respondent had taken his plane to the Boeing Airplane 
Company to have it repaired, it was found upon detailed examination that the damage 
to the plane had been much greater than at first thought. Respondent notified Ensign 
of this fact, and told him that it looked as if there would be a claim for damages 
under the policy. Ensign asked Hubbard to go with him to the Boeing Airplane 
Company to look over the airplane, which he did. The manager of the Boeing. Air- 
plane Company pointed out to them the way in which the different parts of the 
plane had been damaged. Ensign then stated to respondent that, as respondent could 
only have a claim if the amount of the damages was 95 per cent of the insurance on 
the plane, the insurance company could do nothing about it until .the cost of the 
repairs was known, and that they would have to let the matter rest until they got the 
bill for repairs. About a week later respondent went to get the policy from Ensign, 
to whom he had delivered it, and asked Ensign’ if he should file a claim and Ensign 
tald him, “No”; that it was not necessaty, as the company had been notified by their 
agents in Seattle, and the fact that they had appointed him, Ensign, to represent them 
made it ‘unnecessary for respondent to file a claim. 5 

‘The last-mentioned evidence is denied by Ensign, testifying as a witness for 
respondent, but it presents a clean-cut question’ of fact for the jury to determine. 
Respondent apparently acted throughout in the utmost good faith and honesty, of 
which conduct, at least, the jury were entitled to judge. 

When the plane had been repaired, Hubbard secured the bill of the same from 
the Boeing Airplane Company, which is dated June 13, 1923, showing the cost of 
repairs itemized as to the various parts of the plane. This was: delivered to Ensign 
at his request. Ensign told respondent that the statement was not sufficiently detailed, 
and respondent then asked the Boeing Airplane Company to furnish a more detailed 
statement of the cost of repairs to the machine to Mr. Ensign. This was done on or 
about June 26, 1923; the same being sent directly to Mr. Ensign by the Boeing Air- 
plane Company. After the segregated amount had been furnished to Ensign, he 
received from appellant a communication dated September 17, 1923, instructing him 
in the event if any further demand in connection with the matter to state to the 
assured that they could not admit of any liability under the policy contract. He 
was also instructed that, if suit was threatened, he (Ensign) should refer the mat- 
ter to Mr. Roberts of the firm of Roberts & Skeel, lawyers of Seattle, and “at the 
same time telegraphing us so that we may at once forward to Mr. Roberts a copy 
of. the before-mentioned legal opinion and a copy of our claim file. We think that 
in the meantime you should let the matter rest and make no communication to the 
assured unless and until you receive a demand from them in connection with it.” 

[2] There can be no question that under these facts there was a question of 
fact to go to the jury as to the authority of Ensign to represent the company in the 
matter of the adjustment of the insurance under the contract, and any waiver by him 
of compliance with the requirements of the policy would be within his apparent auth- 
ority, on which theory the jury was charged. . , : 

[3] Appellant most emphatically contends that the trial court erred in permit- 
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ting the introduction of any evidence tending to show a-waiver on the part of appel- 
lant or its agent over the continual objections of appellant. It is insisted that there 
is no authority in this state or elsewhere: going to the length of holding that non- 
conformity of proof to pleadings is not fatal where seasonably objected to, especially 
in a case at law tried to a jury. 


There is no doubt that, as we said in Matzger v. Arcade Building & Realty 
Co., 80 Wash. 401, 141 P. 900 L. R. A. 1915A, 288: 


“Had the court sustained the objection, and were the case here on an appeal by 
the other side, we would say unhesitatingly that no error had been committed. »But 
a different rule obtains when the trial court treats a defective complaint as sufficient 
and permits each side to fully present his evidence upon the real issue in the case. 
In such instances, this court is enjoined by statute to hear such causes upon their mer- 
its, disregard all technicalities, and to consider all amendments which could have been 
made as made. Rem. & Bal. Code, § 1752. [Rem. Comp. Stats. § 1752.] True, if 
it appears that the complaining party has been surprised or misled by the want of 
sufficient allegations in the pleadings, and has thereby been prevented from fully 
presenting his case to the jury, the error is fatal to the record, but nothing of this 
sort appears in the present record.” 


We have followed that rule as to jury cases in Wright v. Seattle Grocery Co., 
105 Wash. 383, 177 P. 818; Hahn v. Brickell, 237 P. 305. In the last case we said: 


“That the complaint was defective in the respect mentioned cannot be denied. 
It is well settled that, where fraud is charged, the complaining party must allege and 
prove reliance upon the misrepresentations. The demurrer should have been sustained 
as well as the objection to the introduction of evidence, because the complaint was 
defective. It does not follow, however, that the judgment should be reversed for this 
reason. The defect in the complaint was such as could have been cured by a trial 
amendment without prejudice to the appellant. Upon the trial neither party was de- 
nied the right to introduce evidence because of the defect, and the case was com- 
pletely tried apparently without prejudice on account of the defective complaint. In 
such a case it would appear that there could not be any good reason to reverse the 
judgment and sent it back for a new trial, where, after the complaint having been 
amended, in all probability exactly the same evidence would be introduced.” 

We then cited and quoted from Wright v. Seattle Grocery Co., supra. 

See, also, Sjong v. Occidental Fish Co., 78 Wash. 4, 138 P. 313; Carlson v. 
Druse, 79 Wash. 542, 140 P. 570. 

[4] If the evidence of respondent is to be believed, his failure to present proofs 
as required by the policy was due to the misrepresentations of the agent of appellant. 
Thus was presented a question of fact for the jury. Although it is argued by appel- 
lant that the terms of the policy cannot be modified other than in the manner therein 
specified, that is, by writing, it is, as was said in Walton v. American Central Insur- 
ance Co., 115 Wash. 103, 196 P. 588, not a question “of modification, but whether 
the company will be permited to take advantage of a wrong committed by its agents 
upon the assured. The case is not different from a number of other cases which have 
been before this court, and the question was properly submitted to the jury.” 

[5, 6] As to the question of ownership, which was denied by appellant, it appears 
that the insurance policy bears an indorsement on the back of an assignment to the 
Boeing Airplane Company of the insured’s insurance due or to become due on the 
policy. The undisputed evidence of respondent is that the Boeing Airplane Company 
had the policy long enough for respondent to try to make an assignment to insure 
the payment of its charges for the repairs, but appellant company refused to accept 
the assignment, and respondent took the policy away from the Boeing Airplane 
Company. All the other evidence in the case from the time the application was made 
by respondent for the insurance on August 12, 1922, until the trial refers to respon- 
dent as the owner of the plane. The instrument made by him to the Boeing Airplane 
Company was not followed by delivery of the policy, and therefore was never effec- 
tuated. Appellant also attacks the method of fixing the loss or damage by the repair 
bills made by the Boeing Airplane Company. ; 

The application for the policy, attached to and made a part thereof, contains a 
provision as follows: F 

“19. As the cost of repairs is a material factor in calculating the premium, 
state (a) the terms you agree to. N. B. Terms agreeable to the company are actual 
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cost of materials plus one and one-half times the actual wages paid for labor at 
current rates, exclusive of extra payment for overtime and overhead charges.” 

The repair bill of the Boeing Airplane Company furnished respondent and ap- 
pellant shows the items of charge in exact accordance with these conditions of the 
application. The evidence of the manager of the Boeing Airplane Company was un- 
disputed on the repair bill. 

The instructions given by the court were in harmony with our decisions on insur- 
ance liability, and those refused were not in accord therewith. 

We find no reversible error available to appellant, and the judgment is affirmed. 

Tolman, C. J., and Fullerton and Main, JJ., concur. 
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TOPICAL INDEX 


I. Control and Regulation in General. 


$4. CONSTITUTICNAL AND STATUTORY PROVISIONS. 
4—Statute requiring bonding company to give written statement of grounds for cancellation 


or refusal to renew bond, held subject to constitutional objections. Fidelity & Deposit 
Co. of Maryland, v. Pence. (Texas) 


§ 7. LICENSE FEES AND TAXES. 

7—Insurance Commissioner liable for interest on account, though default due deputy. Insur- 
ance Commissioner liable for interest only on taxes collected from time settlements were 
due therefor. Miller, State Revenue Agent, v. Henry, Ins. Commissioner. (Mi 

$12. REGULATIONS OF AGENTS AND BROKERS. 

12—Secretary to Bankers’ Association held not disqualified from receiving license as insurance 
agent,, .Gautiag. Ine. Cots's v. Sate etal: GG) ios scondcscinpauieeacdawanekal cumees 

12—Trust company not prevented from acting as insurance agent because of dual agency. 
Trust company not prevented from acting as insurance agent because stock held, under 
trust agreement with stock of national bank. Saufley, Ins. Com’r v. Botts, et al. (Ky.).. 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 
20. —— LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 

20—Certificate from state from state insurance superintendent, showing payment of privilege 
tax, is condition —— to doing business in state by foreign insurance company. Tax 
on net receipts of foreign insurance companies need not be equalized with personal property 
tax. Statute taxing net receipts of foreign insurance corporation held privilige and not 
property tax. Statute ime foreign corporations for right to do business in state held not 
unconstitutional. Hanover Fire Ins. Co. v. Carr. (Ill. 

§ 24. EFFECT OF NON-COMPLIANCE WITH LAW. 

24—Action on policy of burglary insurance not barred by two-year limitation. American 
Surety Co. of New York v. Blaine. (Texas) 


Il. Insurance Companies. 
(A) STOCK COMPANIES. 


§ 41. INSOLVENCY AND DISSOLUTION. 

§ 43. RIGHTS OF POLICYHOLDERS ON INSOLVENCY. 

43—Surety Company liable for loss assumed by it under bonds up to adjudication of its 
insolvency. Fidelity & Deposit Co. v. Poe. (Md.) s 
50. —— ASSETS AND RECEIVERS. | 

50—Retention from surety in hands of receivership of premiums collected by co-surety held 
inequitable. Requested prayer held properly refused as being without evidentiary support. 
— alteration in contractor’s contract, to which cosurety did not consent held not to 
entitle originating surety to retain as against cosurety premiums collected. Evidence 
held sufficient for jury on question of cosurety’s right to recover share of emiums 
collected by originating surety. Fidelity & Deposit Co. of Maryland v. Poe. (Md.).... 

50—Surety company as reinsurer of originating surety, held not entitled to set off amount 
owing by cosurety to originating surety by virtue of part reinsurance agreement. Fidelity 
& Deposit Co. of Maryland v. Poe. (Md.) . ji 

50—Statutory reserve of surety company, deposited with superintendent of insurance, held 
within jurisdiction of court for distribution on insolvency. State ex rel. Hyde, State 
Superintendent of Insurance Department, v. Falkenhainer. (Mo.)............0.eeeees 1131 


(B) MUTUAL COMPANIES. 


§ 51. PRESENTATION AND PAYMENT OF CLAIMS. 

51—Unearned premiums of surety company, not paid at date of decree of insolvency, held 
barred. State ex rel. Hyde, State Superintendent of Insurance Department, v. Falken- 
hainer. (Mo.) 

§ 55. MEMBERS. f 

55—Insurance company held liable for slanderous remark of superintendent of agents. 
Mann. v. Life & Casualty Ins. Co. of Tennessee et al. C3 


Ill. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 


§ 75. IMPLIED AGENCY. c f i 

75—Insurer held charged with notice as to assumed authority of person to act as its agent 
Germania Fire Ins. Co. v. Fort Worth Grain & Elevator Co. (Tex.).......cesceeeeees 345 

§ 79. DURATION AND TERMINATION OF AGENCY. 

79—Contract for insurance agency held terminable at will. Agent held to have breached 
contract under evidence. Standard Life Ins. Co. v. Carey. (Pa.)....sessceseerceseeee 246 

§ 81. INDIVIDUAL INTEREST OF OFFICER OR AGENT. | at 3 

81—Agent interested as owner of insured property cannot bind his ee al, ignorant of 
such fact, by contract of insurance. ertney v. National Fire Ins. Co. of Hartford, os 


Conn. (la.) 

§ 82. ACCOUNTING BY AGENT. ¥ Paes , 

82—-Premium money in hands of agent constitutes a “debt” in favor of insurance 
company for whom collected. Wallace v. American Life Ins. Co. of Des Moines, 
Iowa. (Oregon) : . : bias 

82—German agents of Russian insurance company, for whom portion of commissions earned 
by agent in United States, to which company made colorable transfer of agency to 
avoid effect of ukase, was set aside, could sue United States ogee for accounting and 
payment over of fund. Second Russian Ins. Co. v. Miller (U. S.) 
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§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 
(1). In general. 
83(1)—Defendant held entitled to assert defense of abritrary cancellation of policy only 
by special plea in answer. Agent and sureties asserting arbitrary cancellations of 
fire insurance policies held to have burden of establishing that fact. Bond, given 
by insurance agent to insurer to return money due insurer, construed. National 
Ton: Wie: sen: Oe 1.  Beeeee ct al. - Cie) 60 ics edie can Ves twiud obs sone bWekew vake 
§ 84. COMPENSATION OF AGENT. 
(1). In general 
84(1)—Recovery from discharged agent of commissions on canceled policies did not re- 
quire showing of validity of cancellations, unless terms of licies necessitated such 
showing. National Union Fire Ins. Co. v. Nevils et al. Mo.) 
’ 84(1)—Advances of company to agent held drawing account and not fixed salary. Standard 
Life Ins. Co. v. Carey. (Pa.) 
(2). Right to commissions. 
84(2)—When insurer returns to insured unearned portion of premium paid on canceled 
policy, insurer’s agent entitled to retain commission only on amount of premium re- 
tained by insurer. National Union Fire Ins. Co. v. Nevils et al. (Mo.)............ 
§ 85. BREACH OF CONTRACT BY PRINCIPAL. 
85—Covenant in control by agent not to enter employment of another while indebted to 
defendant held separate and independent covenant. Pilaitiff, breaching independent 
covenant of contract entered into with defendant, must take consequences, irrespec- 
tive of breach or action by defendant. Action by plaintiff for damages for breach 
of contract held a claim accruing under contract. Wallace v. American Life Ins. 
Co. of Des Moines, Iowa. (Oregon) 
§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. © 
§ 87. —— IN GENERAL. . 
87—Assumption by employee of insurer of authority to act for insurer as agent held not 
itself sufficient to bind insurance. Ozark Mutual Life Assn. v. Dillard. (Ark.)...... 
§ 89. ASSISTANTS AND CLERKS OF AGENTS. 
89—-When statement of insurer’s employee to insured would and would not bind insured 
stated. Gansk. Boat Tate Ane. wv. tend. « GASE.) 6 ici cccccscucceevasectcucesvecs 
§ 92. EVIDENCE AS TO AUTHORITY. 
92—Evidence held to show that agent had authority to fix date in which insurance should 
become effective; correction of date on_which insurance became effective held proper. 
Chambers v. North American Acc. Ins. Co. (Kas.)........ Ceecsececs tec eeeescccccsces 
92—Evidence of powers of insurance agents held admissible to interpret given particular 
agent. Indemnity Mut. Marine Assur. Co., Ltd., v. Powell & O’Rourke rain Co. 


(Mo.) bn 099s 6060s Cv see Choos Ue bee coentsauece TOCPETrerTrrrrre rrr rer 
§ 94. RATIFICATION. 


se a by insurer_in acts of agent held to make contract executed by agent 


binding. Chambers v. North American Acc. Ins. Co. (Kas.) ise whass' as eae 
94—Fair dealing required insurer to repudiate wrongful assumed agency of individual with 
whom insured dealt. Germania Fire Ins, Co. v. Fort Worth Grain & Elevator.Co. (Tex.) 
§ 95. NOTICE TO AGENT. ees 
95—Notice to agent taking insurance application and purchasing notes held notice to defend- 
ant and insurer. Commercial Credit Co. v. Aisenhouer (Ariz.)........... 
95—Information of soliciting agent is not attributable to insurer, unless imparted to agent in 
course of agency; answers to questions concerning previous or existing ailments are 
—w of functions of soliciting agent. Shaughnessy v. New York Life Ins. Co. 
BD.) aa sak vk oe wanenvenkeae Re eter sence SSGUR ROK Ga pvntkheonteegaeses ee 
(B) AGENCY FOR APPLICANT OR INSURED. 


§ 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL. 
96—Agent negotiating peemeery contract for fire insurance held not to be agent for 
insured. "Sanna v. National Fire Insurance Co. of Hartford, Conn. (Ia.) oe 
96—Person to whom insurer’s agents mailed licies and who delivered policies to insure 
held broker. Whether broker is agent of insured or of insurer depends on facts of 
rticular case. That one is insurance agent for other companies does not prevent him 
rom being insurance broker. Wolf v. Hartford Fire Ins. Co. (Mo.)... 
§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 
98. IN GENERAL. 
98—Generally same person cannot act as agent for both insurer_and insured, unless with 
consent of both, and if he does insurer may avoid contract.—Dual agency does not arise 
because agent is employee of insured as to other matters. Nertney v.. National Fire 
Ins. Co. of Hartford, Conn. (Ia.) ics geatasus 9 thik G min dt a een ae bbb aae8 0 
§ 104. AGREEMENTS TO PROCURE INSURANCE AND LIABILITY THEREUNDER. 
104—Covenant to insure does not run with land. Grantee of equity of redemption not assum- 
ing mortgage, not bound by covenant to insure. Promise by transferee of equity of re- 
demption to insure for benefit of mortgagee held not supported by sufficient consideration. 
Agreement to forbear foreclosure and actual forbearance, are sufficient consideration for 
promise to insure for benefit of mortgagee. Spillane v. Yarmalowicz. (Mass.).......... 
104—Assignee of purchase-money note given for automobile held not liable for refusal to have 
insurance policy transferred to subsequent purchaser. Rheuban v. Commercial Invest- 
ment Trust. (N. H.) ..cscesecseeccsccesesececerecess eeccecoes Cxedbbeabsavetaasece 
104—Holder of deed of trust held entitled to benefit of — issued in another company 
by local agent on cancellation of policies, though it did not know of custom. 


Semen ee eweareee 


Atttjeans tan, Co. vy. Continental Gin. Co: 4 al. Chemin. vecccvctiocsdiccsscnveasecac 1 


§ 112. RATIFICATION. | : : 
112—Issuance of new policies after cancellation held subject to ratification, and _ratified,- 
after loss. Alliance Ins. Co. v. Continental Gin Co. et al. (Tex.)........ 
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IV. Insurable Interest. 


§ 114. NECESSITY IN GENERAL. 
114—Not necessary that beneficiary in life policy shall have insurable interest. Equitable Life 
Ins. Co. of. lown-e Cue: Gi Giboieiiick cd. ciwids Aldo cbeeaasiecd Se tdes awed - 249 


§ 115. = CONSTITUTES INTEREST IN PROPERTY. 
(1). Nature and extent of interest. 

115(1)—Error in computation of amount due will be corrected on appeal and judgment 

— accordingly. Brown v. Hartford Fire Ine. Co; (Olin iciscciccidedescvctccccce 103 
) Persons having insurable interest in general. 

115(2)—One who has built on lands of another with that other’s permission has insurable 
interest therein.—Insured had insurable interest in store building located on land belong- 
ing to ward. Mutual Fire Ins. Co. of Montgomery County v. Owen (Md.)........... - S2t 

(5). Mortgagor and mortgagee. 

Mortgagor after transfer had insurable interest; insurer’s payment to mortgagee 
held to have been payment on policy to insured, which latter could assert as pay- 
ment of debt when sued thereon by insurer. Pike v. American Alliance Ins. Co. (Ga.) 973 

115(5)—Mortgagee has separate insurable interest; mortgagor and mortgagee may take out sepa- 
rate policy. Thompson v. National Fire Ins. Co. of Hartford, Conn. (S. D.)..... wanes) Gan 

115(S)—Person mortgaging property and then conveying to grantee, who assumes and agrees 
to pay mortgage, has insurable interest. Baughman et al. v. Niagara Fire Ins. Co. (Minn.) 806 
- Vendor and purchaser. 

115(6)—Conditional sellers of truck indorsing urchaser’s notes had insurable interest, for pro- 

a against liability as indorsers. nion Ins. Soc. of Canton, Ltd., v. "Sudduth. 





(Ala.) 
115(6)—Purchaser in possession of land under executory contract has insurable interest. 
Cotoeinn wv. St 66S. CEs 00 06 ah 8e caenka Canam itad 60068 > cadens Sennen kee 808 
115(6)—Purchaser of second-hand automobile, who failed to comply with statute, and his 
vendee, held not to have title or insurable interest. Hennessy v. Automobile Owners’ 
Ins. Ass’n. CRN Ase Cadachund +4000 eden ea ena knee Et Oe cea entaeak cee kee 1064 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


§ 124. NATURE OF THE CONTRACT. 
124—Policy constitutes contract provisions of which are binding, unless waived or annulled 
for lawful reasons. Orenstein v. New Jersey Ins. Co. of Newark, N. J. (S. C.)........ 340 
124—Policy constitutes a contract between insured and insurer. "International Traveler’s 
i. S. GERM. ME. wns 6.005 004 cc ede mhan soabaen ea PARRA Ree AAe Ae Ome eae 133 
124—Insurance companies may by contract limit their liability as they please. Speelman v. 
lots Sie Travers Meee se Pee. CC. SS. vcecsseccccctcccccscsedecenass pcccceteds SGm 
§ 125. WHAT LAWS GOVERNS 
(2) Place of contract. 
125(2)—Nature, validity and interpretation of policy governed by law of State in which 
delivered and first premium paid. Waddell v. New England Mut. Life Ins. Co. of 


ee a "Pr Pore eC rere ee a ree eee ee eee 467 
125(2)—Fire policies on hive stock in stockyards held Kansas contracts. Wolf v. Hartford 

ware keen: : Ges - SRA): vee cnyewewesnpewen gs anes peewee déckecvtasadelsensbetieneias 90 
125(2)—Rights and obligations of party under Kansas insurance policy determined by laws of 

Kansas. Lowry v. Fidelity Phenix Fire Ins. Co. (Mo.).........cccecceccccccccsesece 664 


§ 127. EXISTENCE AND CONDITION OF SUBJECT- MATTER. 
127—When both parties to bank depository bond are under mutual mistake as to existence 
of material facts, there is no contract. Union Life & Accident Ins. Co. of Lincoln, 
Nebr., v. American Surety Co. of New York. (Nebr.)..........0ccceeeeee waceemmintics ots 214 
§ 128. EXECUTORY AGREEMENTS TO INSURE. 
(1). In general. 
128(1)—For contract of insurance to be obligatory in advance of issuance of policy, it 
must in itself be complete and unconditional. , Smith Lumber & Shingle Co. v. 
Netherlands Fire @ Life Ine: Co. et::ah: -.. CWeds) side iewiee wie bogie ies ccc eseieseces 1017 
§ 129. POWERS OF AGENTS IN RESPECT OF “CONTRACT IN GENERAL. 
129—Where insurer’s custom is to issue policies covering period from date of eeeceen. 
agent taking —— has authority to make valid prelmiinary contract. ertney v. 
ation: 


al Fire Co. of WeartnorG, Colle. Cia <cnindicdvadecanschncadedatewis hess 516 
129—Casualty company held bound by surety bond executed by its agent within apparent 

scope of his authority. Maryland Lee CC SO COMED wcemanbecopecneechneces 583 
129—Company bound by agent’s contract within scope of real or apparent authority, 5 = 

less of violations of private instructions. Cline v. Fidelity Phenix Fire Ins. Co. eb.) 329 


§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(2). Necessity of acceptance and approval. . 
130(2)—Substituted policy, offered by company, held not accepted by insured. Smith v. 
Metroportan Life Wiss Co. CRY) ib. cogcc  caddncectuapunecdesee ccdeustatarecdpaeens 16 
(4). Effect of delay. 
130(4)—Application must be accepted within reasonable time or treated by ‘applicant as having 
been rejected; insurer, by remaining silent for six ee. conclusively presumed to have 
rejected application. Home Ins. Co. v. Swann. (Ga.) .......eesseeees ibava “64th ones 649 
7). Offer to insure and acceptance. 
130(7)—Meeting of minds held insufficiently shown to establish binding contract of insurance. 
Hydrick v. Rhode Island Ins. Co. (So. Car.)....... wtine HES RaeM Eh beds ktde se conan v10 
$ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
131(1)—Oral contract certain as to pereiete time, amount, rate, and property, is valid. Cline 
v. Fidelity Phenix Fire Ins. Co. (Neb.).......cccceccccccccevevcece CcecSocccceccceses 329 
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131(1)—Unless prohibited by statute, valid contract of insurance can be made by parol. 


Duration of and premium payable under parol insurance contract held sufficiently estab- 
lished. Hartford Fire Ins. Co. v. Tatum. (U. S.) 


131(1)—Issue and delivery of policy is not essential to liability under insurance oem 
which may rest in parol. De Noya v. Fidelity Phoenix Ins. Co. (Okla.). 
(2). Authority of agent. 
131(2)—Agent held general agent, authorized to enter into oral contract of insurance binding 
on principal. De Noya v. Fidelity Phoenix Ins. Co. (Okla.) 
(3). What constitutes acceptance. 
131(3)—If loss not covered by written policy as claimed to be covered yb oral contract, no 
recovery can be had, unless pleading and proof show plaintiff is entitled to reformation 
of policy. Oral contract merged in policy; granting plaintiff new trial, because verdict 
to which defendant insurer was entitled was influenced by incorrect charge, was error. 
Lundman v. United States Fidelity & Guaranty Co. (Minn.)...... ne 
§ 133. FORM AND REQUISITES OF POLICY. 
(1) In general. 
133(1)—Upon approval of short form of policy by insurance commissioner, its terms govern 
instead of standard form of policy. Brown v. Hartford Fire Ins. Co. (Okla.).......... 
133(1)—Standard form of policy not a statutory policy in sense that terms provided by 
direct legislative enactment; Rant froms presumed based on judicial construction of 
provisions. St. Paul Fire & Marine Ins. co. v. Kitchin (Tex.) 
133(1)—Contract may be Pslihed in any manner not inconsistent with conditions of stand- 
ard form or contrary to public policy. Isaacson v. Wisconsin Casualty Co. (Wisc.).... 
(2) Style and size of type. 
133(2)—Exception to sick benefit in paragraph printed in smaller type void. Isaacson v. 
Wisconsin Casualty Assn. (Wisc.) 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)—Insurer held not liable when policies not delivered and old policies not cancelled 
until after loss. McGill et al. v. Commercial Union Assurance Co., Ltd. (U. S.) 
(2) Sufficiency and effect of delivery. 
136(2)—Delivery of policy to bank cashier rasesiog insured’s business held sufficient 


794 


delivery. Home Ins. Co. v. Woods etial: » CMO.) )5 5 cnc scen sess bbb occlddve fois dee 1130 


136(2)—Delivery of fire insurance policies to broker held delivery to agent of insured. 
Michelson v. Franklin Fire Ins. Co. of Philadelphia ( Mass.) 
136(2)—Mailing of fire policies to ae who was insureds’ agent held delivery to” yen. 
Wolf v. Hartford Fire Ins. Co, Mo.) 
(4). Effect of condition as S delivery while insured is in “good” health.” 
136(4)—Life policy held never in effect, where insured was not in sound health at time of 
application. American Nat. Ins. Co. v. Crystal. (Texas) 
‘§ 137. PAYMENT OF PREMIUM OR DUES. 
(1) Necessity of payment to bind company. 
137(1)—Provision that fire policy shall not attach until payment of Seeman cannot be im- 
plied. Michelson v. Franklin Fire Ins. Co. of Philadelphia (Mass.).. ohneus 
137(1)—Action for loss cannot be maintained on ad on failure to pay premium “by agreed 
date, which was ground for qnanelatvent of policy. Gould Land & Cattle Co. v. Commer- 
cial Union Assur. Co. (Neb.) Sanereeeee 
(3). What constitutes payment in * general. 
re construed, and first a held payable in installments at option of in- 
sured. Ponder v. Lamar Life Ins. Co. (U. S.) 
$ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—Insurance policy covering liquor bought before taking effect of national prohibition 
act, and while war-time prohibition act was in force, held valid. Kistenmacher v. 
Travelers’ Indemnity Co. (Mo.) 
138(1)—Contract to furnish fixed rates illegal and unenforceable. 
Co., Inc., v. Travelers’ Ins. Co. (N. Y.) 
138(1)—Failure of assured to read policy, before acceptance, negligence preventing recovery. 
Hardin v. Liverpool & London & Globe, Ltd. (No. Car.).. 
138(1)—Conditions in policy not contained in statutory form will not be enforced. Security 
Ins. Co. v. Baldwin. (Okla.) 
§ 139. LEGALITY OF OBJECT 
139—Policy insuring vendor of automobile against its confiscation for violation of prohibition 
act not void as against public policy. Midland Motor Co. v. Norwich Union Fire Ins. 
Soc., Ltd. (Mont.) 
139—Exclusion of evidence in contest over right to * proceeds of life policies heid ‘not error. 
Equitable Life Ins. Co. of Iowa v. Cummings. (U. S.)......cceesecccccccees 
§ 140. PARTIAL INVALIDITY. 
140—Insurer cannot recover amount paid on policy in proportion to partial premium paid. 
Russell v. Washington Fire Relief Assn. (Wash.)..........cceccecceecevecs pb aek sé 
§ 141. en of WAIVER AS TO DEFECTS OR OBJECTIONS. 
ql) n genera 
141(1)—Rule as to principal’s liability for acts of estes agent stated; insurer not bound 
by unauthorized delivery of policy by agent without payment of premium; insurer may 
waive condition requiring payment of premium before delivery of policy; insurer may 
become bound by unauthorized act of agent by subsequent ratification; insurer held to 
have waived compliance with condition requiring payment of premium before delivery 
of policy; agent could waive condition of delivery only on payment of premium. Penn 
Mutual: ‘Life Ins. Coi:'v. Blount (Gai)... iccscicccccninsccdcesceccveces . 
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(2) Payment of first premium. 
(3) -——- By acknowledgment of receipt of premium. 
141(3)—Rule as to principal’s liability for acts of general agent stated; insurer not bound 
by unauthorized delivery of policy by agent without payment of premium; insurer may 
waive condition requiring payment of premium before delivery of policy; insurer may 
become bound by unauthorized act of agent by subsequent ratification; insurer held to 
have waived compliance with condition requiring payment of premium before dleivery 
of policy; agent could waive condition of delivery only on payment of premium. Penn 
SEO -Eide Fis. 'Co.' @: BN CGR Sas oe COS yc kU Eee ee hE ee ee ta esk essere 


(4). Estoppel of insured. 
141(4)—One failing to read insurance application or policy issued pursuant thereto, estopped 


from alleging fraud as to amount of liability insured against. Snyder v. Wolverine 
Mutual “Biotor ‘Ine: Go. - CRE is cei 0 Fe U se eie es Che vace eee aes sO er eeects 


§ 142. RATIFICATION OF DEFECTIVE OR INVALID CONTRACT. 

142. Rule as to principal’s liability for acts of general agent stated; insurer not bound by 
unauthorized delivery of policy by agent without payment of premium; insurer may waive 
condition requiring payment of premium before delivery of policy; insurer may become 
bound by unauthorized act of agent by subsequent ratification; insurer held to have 
waived compliance with condition requiring payment of premium before delivery of policy; 
agent could waive condition of delivery only on payment of premium. Penn Mutual 
caee Te CO. Mi PE” CU co oun cctcatevesesamawcce calechabeeouradanes Sues tesuad 

§ 143. REFORMATION. 

(3). Fraud and mistake in general. 

143(3)—Policy accepted by insured, in erroneous belief that it conforms to contract will be 
reformed by court of equity. Mutual mistake on one side and fraud on other necessary 
to justify reformation of policy. Brodie et al. v. Atlas Assurance Co., Ltd. (La.)...... 

( As to title of insured. 

143(5)—Reformation of policies for mutual mistake fraud in issuing them, in name of one 
not sole owner of goods insured, held warranted. Brodie et al. v. Atlas Assurance 
Co., Ltd. (La.) 

143(5)—Owner of insured automobile held entitled to have ro reformed to express real 
intentions of parties. American Ins. Co. v. Jueschke. (Okla.) 

§ 144. MODIFICATION. 

1). In general. 

144(1)—Subsequent mutual agreement modifying appraisal provision of policy, need not be in 
writing. Offcutt v. National Fire Ins. Co. of Hartford, Conn. (Mo.) 

144(1)—Modification, omission, or enlargement of terms of policy as written and accepted, 
except in manner stipulated held precluded. United States Casualty Co. v. Medcalf & 
Thomas. (Texas) 

144(1)—Correspondence held not to constitute cotract of insurance. M. R. Smith Lum- 
ber & Shingle Co. v. Netherlands Fire & Life Ins. Co. et al. (Wash.)............. 

§ 145. RENEWAL. 

(2) Powers of agents. 

145(2)—Agent’s agreement to renew policy contrary to instructions not binding.—Agent’s 
agreement to renew in some good company not es on any company. — & 
London & Globe Ins. Co. v. Cabler (Tex.)........... dis é 

(3). Payment of premium. 

145(3)—Provision of accident policy held continuing offer to renew policy whenever additional 
premium was paid in advance, ws on failure to pay premium policy terminated. Raynor 
v. National Casualty Co. (N. Y.) 

(B) CONSTRUCTION AND OPERATION. 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1) In general. 
146(1)—Plain and unambiguous terms of contract cannot be changed by judicial construc- 
tion. Just interpretation of contract arises on whole subject matter. ockran v. Standard 
Acc. Ins. Co. of Detroit, Mich. (Mo.) 
(2). Language of policy. 
1 of parties controls construction. Jacksonville Oil Mills v. Stuyvesant Ins. 
o. ( 


serene een ennes PO eee ee ee eee eee ee eee eee 


146(1)—Rule of construction of contract stated. Ponder v. Lamar Life Ins. Co. (U. S.). 

146(2)—Automobile collision policy construed according to parties’ evident intent. Wood v. 
Southern Casualty Co. (Tex.) 

146(2)—Contract will be enforced like any other contract on ascertainment if its” meaning. 
International Travelers’ Asen. vi ._Gunthats CTO) és cicc cccvvtvctcececdiwesesosescecs 

Liberal or strict construction. 

146(3)—Policy construed most strongly against insurer. Watson et al. v. Ocean Accident 
& Guarantee Corporation, Limited. | (ATriz.) «0.6... eee e eee eee e eee e eee eeeeeeeesens 

146(3)—-Anaty in policy resolved in favor of insured. Western Assurance Co. v. Bron- 
stein. (Colo.) 

146(3)—Not every doubt in language of policy construed against insurer, but words must be 
interpreted in their ordinary and obvious meaning, in light - surrounding facts. National... 
Optical Co. v. United States Fidelity & Guaranty Co. (Col.) 

146(3)—Provisions of policy affecting payment of premiums and forfeiture held not in such 
language as ~ require construction favorable to insured. Home Beneficial am- v. 
Lomax. (D. of C.) 

146(3)—Construction poet favorable to insured placed on policy. 
Co. v. Milton. (Ga.) 

146(3)—Ambiguous phraseology or uncertainty of interpretation in contract is generally deter- 
mined against —— which prepared and used language. National Fire Ins. Co. v. 
Edgewood Co. 
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146(3)—Provisions in insurance policy, breach of which involves forfeiture, strictly construed. 
Construction favorable to insured adopted, wheer policy capable of two reasonable interpre- 
tationa. Doubts in meaning of insurance policy resolved against insurer. Concurrent 
insurance provision, if ambiguous, construed most strongly against insurer. Corporation 
of Roman Catholic ‘Church of Eunice v. Royal Ins. Co. 
166) ieee of policy is to be liberally construed. Griffin v. General Casualty & Surety 
Co. (Mich.) 
146(3)—Contract susceptible of two different constructions construed most ” favorably to in- 
sured.—Construction of contract in favor of insured must be logical. Cockran v. Stand- 
ard AoC. ams, Co. OF Detroit, Bact, CMO)... 650s e canes sieimains.s dais me esingw's odhes 2 6.0:6:0 559 
146(3)—Ausbiguons provisions resolved most strongly against. insurer. American Trust Co. 
v. American Central Life Ins. Co. (Tenn.) 
146(3)—Automobile collision policy construed most nee to insured. Wood v. Southern 
Casualty Co. (Tex.) .ooccccccecesescescevecccscccensepecnccecces seerdweoheews ose cee 
146(3)—Construction in favor of insured. Piper et al. ¥. Dennis Ie Ey 1065 
146(3)—Contract strictly construed against insurer.—Clause of forfeiture in insurance con- 
tract construed against forfeiture. International Travelers’ Assn. v. Gunther. (Tex.)... 133 
146(3)—Contracts always construed against insurer. Conditions of insurance policies construed 
against those for whose benefit they are reserved. Forfeiture clauses not strictly paren 
in favor of insurer. International Travelers’ Assn. v. Melaun. (Tex.) . 393 
146(3)—Insurance contract construed in favor of insured and against insurer. 
Prudential Ins. Co. v. Sorley. (Texas) 636 
146(3)—Rule of construction of policy against insurer not applied so “as “to destroy plain 
apeong or make new contract. United States Casualty Co. v. Medcalf & —— 00 
(Texas) 1 
146(3)—Term construed in favor of insured only in case of doubt. 
Casualty Co. (Wisc.) 
146(3)—Ambiguitious in policy construed most favorably to insured. Jacksonville Oil Mills v. 
Stuyvesant Ins. Co. U. S.) 69 
146(3)—Ambiguous aes in insurance policy constructed most strongly — insurer. 
American Central Life Ins. Co. v. American Trust Co. (U. S.) 
146(3)—Indemnity bond construed most strongly against insurer. 
antee Corp., Ltd., v. Old National Bank. (U. S.) 
(4). Standard policy. 
146(4) Policy containing illegal clause will be enforced with such clause stricken. Scottish 
Union & National Ins. Co, v. Phoenix Title and Trust Co. (Ariz.)...... oyaness 
146(4)—Standard form of policy provided by statute does not affect its status "as "contract 
between parties. Chauvin v. Superior Fire Ins. Co. (Pa.)...-.-seeseeeeccsecerrsecees 
146(1)—Forfeiture will not be declared on matters arising from implication. First object of 
construction is to ascertain intention of ot and to arreS or thereby. —_ 
national Travelers’ Assn. v. Gunther. 
146(1)—Policy interpreted as valid, if possible 
v. Queen City Bus & Transfer Co. (U. S.) 


New Amsterdam Casualty Co. v. Central Nat. 
§ 147. WHAT LAW GOVERNS. 
(1) In general. 
147(1) Construction of Illinois Contract governed by Illinois laws. Eichwedel v. Metro- 
OR Pate 20 A.” CORR). oo 5 50.0 see chen tens sdeengesthases se ped segaees noes eas 
(2) Place of contract. 
147(2)—Nature, validity and interpretation of policy governed by law of State in which deliv- 
ered and first premium paid. New England Mut. Life Ins. Co. v. Waddell (Ind.)...... 
147(2)—lIllinois policy construed according to laws of Illinois. Shoemaker v. Central Business 
Meee BO CIN 5 15 os ook 5 Pca FER «Pe Libis cok ORS WOR be bbe CEE DEE O06 Shae keene 5 
147(2)—Policy is contract of State in which application made, premiums paid and policy deliv- 
ered, and must be construed according to its laws. Stephan v. incuind Life rams a 
(Nebr.) 
147(2)—Provisions of insurance contract iro a under laws of this ‘state. 
Equitable Life Assur. Soc. et al. 
§ 150. MATTER ON MARGIN OF, OR SLIP ATTACHED TO, POLICY. ‘ 
150—Rider in policy created new and different contract from original policy. Pennsylvania 
Fire Ins. Co. y. Johnson. (Arizona) 
150—Ride provision in policy controls, where irreconcilable conflict between_it and body of 
policy. Corporation of Roman Catholic Church of Eunice v. Royal Ins. Co. (La.) 
§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF IN- 
SURER AS PART OF POLICY. 
152(3)—What was included in “New York Standard” fire insurance policy, when adopted by 
state statute, stated. Scottish Union & National Ins. Co. v. Phoenix Title & Trust Co. 
(Ariz.) 306 
(3) Statutes and ordinances. 
152(3)—Contract of insurance held subject by implication to statute giving railroad benefit of 
insurance on property destroyed by fires. tasuser cannot complain of statutes governing 
its contract at time it wsa made. Boston & M. R. R. v. Hartford Fire Ins. Co. (Mass.).. 528 
152(3)—Laws of Kansas where insurance contract aa entered into became part of contract. 
Lowry v. Fidelity Phenix Fire Ins. Co.. (Mo.) 664 
152(3)—Contract of insurance includes within terms, by implication, terms and conditions 
of standard policy. De Noya v. Fidelity Phoenix Ins. Co. ( Okla.) 817 
152(3)—Insured and insurer presumed to have contracted in contemplation of statute relating 
to extended term insurance. First Texas Prudential Ins. Co. v. Sorley. (Texas).. 636 
152(3)—Statute providing that no statement, representation or warranty shall avoid policy, 
except in certainc ases, must be construed with contract. Olson v. German Farmers’ 
eee Teade Ck GE OE. CUPU Ds cy ccc se nedes Ses Sb ca0N 6648 080 CSO o PENNS 64 oA SE RALD EOS 539 
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§ 153. USAGES OF BUSINESS. 
153—Evidence of custom of local insurance agent on cancellation of policies to take out 
other insurance without application held admissible. Alliance Ins. Co. v. Continental 


Cit Gas RRR CRE Fcc cnc cea watamawmp eae 6 6o6 ne hs Geko oki eee 1010 


§ 155. EVIDENCE TO AND CONSTRUCTION. 

155—Offer of expired policies to pave intention of parties as to policy in question held prop- 
erly excluded. Corporation of Roman Catholic Church of Eunice v. Royal Ins. Co. fia’) 

§ 156. — hk TO CONTRACT AND RELATIONS BETWEEN THEM. 

- In general. 

156(1)—Term the “Insured,” used in standard policies of fire insurance referred to owner of 
pone insured to whom policy is issued and by whom premium is paid; acts prohibited 
y policy done by one to whom policyholder gives contract for deed of property insured 
do not affect rights of policyholder; there vendee under contract for deed of property 
insured is merely appointee entitled in case of loss to receive stipulated part of proceeds. 
Kierce v. Lumbermen’s Ins. Co. of Phila. (Minn.)....... adanche Code mecennenaae aname 


§ 161. at ih BY INSURANCE AGAINST FIRE OR OTHER CAUSE 


§ 163. —— DESCRIPTION OF PROPERTY. 
(¥%) In general. 
163(%4)—Indemnity bond, insuring bank against loss by theft of certain designated property 
and “other similar securities” held applicable to bills of lading. Ocean Accident Guarantee 
Corp., Ltd., v. Old National Bank. (U. S.) ° 
(1). _ Buildings and appurtenances. 
163(1)—Policy insuring building occupied as day school and dwelling held to apply to_con- 
— bag ut . day school. Corporation of Roman Catholic Church of Eunice v. Royal 
ns. Co. a. 


§ 175. COMMENCEMENT OF RISK. 

175—Insurance held to have become effective from time application was signed by insured 
and properly mailed. Nertney v. National Fire Ins. Co. of Hartford, Conn. (Ia.) 

175—Provision that policy shall be effective on certain date prior to date of issuance valid. 
Martin v. New York Life Ins. Co. (N. M.) 


§ 176. TERM AND DURATION OF RISK. 

§ 177. TERM FIXED BY POLICY IN GENERAL. 

177—Policy, issued jointly to vendor and vendee on automobile, not terminated by vendor’s 
foreclosure to secure purchase price. Pennsylvania Fire Ins. Co. v. Johnson. (Arizona).. 

177—Receipt of annual premium on indemnity bond held to serve only to extend for new 
period of time indemnity provided by or original bond. State ex rel Freeling v. New 
AmiesGees. Coasts Ce... . Ca Kin wncnas Ketdn dt ands tosscoxsuenes bea eans cuveneowes 


§ 179. ENTIRE OR SEVERABLE CONTRACT. 
179—Each covering note under general open policy insuring cars against fire held individual 
policy. Walker v. Firemen’s Fund Ins. Co. (Ore.).... 


seme neeeee eeeee 


VI. Premiums, Dues and Assessments. 


§ 186. PAYMENT OF PREMIUMS. 
(3) Payment to agent or broker. 
186(3)—Effect of checks as payment to company not destroyed by wrongful _indorsement of 
agent. Indemnity Mut. Marine Assur. Co., Ltd, v. Powell & O’Rourke Grain Co. (Mo.) 


§ 187. NOTES FOR PREMIUMS. 
(3). Want or failure of consideration. , 
187(3)—Beneficiary held not to have waived right to question regularity of note executed 
by insured by a conditional offer to insure, which was definitely rejected. First Texas 
Prudential Ins. Co. v. Sorley. (Texas) 
§ 188. ACLIIONS FOR PREMIUMS. 
(2). Pleading and evidence. 1 
188(2)—In suit on premium note, plea of nudum oo held good as against general de- 
murrer; demurrer attaching plea as benig insufficient in law is general. demurrer; ques- 
tioning only substance of plea; allegation that there was no delivery held equivalent of 
allegation of no legal declaration of intention to rescind contract; plea was setting up 
defense only that insurer rescinded contract by writing letter held demurrable. ome 
Ins. Co. v. Swann. (Ga.) : . 
(3) rial, judgment and review. 4 3 
188(3)—Whether agent had authority to indorse checks held for jury. Indemnity Mut. 
Marine Assur. Co., Ltd., v. Powell & O’Rourke Grain Co. (Mo.)...........cseeeeees 
§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(5). Avoidance or forfeiture of policy. | : : 
198(5)—Cancellation of membership certificate, application for which, as to age of beneficiary, 
was made in good faith, entitles person paying assessments to recover them. Ozark 
Mutual Life Assn. v. Dillard. (Ark.)..........++ pe seeceseece See pbeeees 
198(5)—Recovery on fire policies, void because of misrepresentation as to cost of insured 
property, held limited to premiums paid, with interest. 
of New York v. Queen City Bus & Transfer Co. (U 
(6). Actions. : m 
198(6)—Whether insurer had clothed its employee clerk with apparent authority to make con- 
tract with beneficiary held tor jury. Ozark Mutual Life Assn. Dillard. (Ark.)...:... ‘ 


VII. Assignment or Other Transfer of Policy. 
§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICIES. 
203—Policies payable to estate could be assigned. Hay v. Billeter. (Ind.).......-..++-: ‘ 


1175 


654 


138 


763 


625 





The Insurance Law Journal, Vol. 65 


§ 207. Comsat OF INSURER. 
(2). Sufficiency and effect of consent. 
207(2) Effect of assignment of fire insurance policies with consent of insurer stated. First 
National Bank of Dublin vy. Colonial Fire cae Ins. Co. (Ga.) 
§ 218. RIGHTS AND LIABILITIES OF ASSIGNE 
§ 222. ——TRANSFER OF COLLATERAL SECURITY. 
222—Taking of fire insurance policy as collateral security does not make mortgagee party 
to insurance contract. Taking a fire policy as collateral security does not ipso facto create 


eee ween eeeeeee 


a & out and assignee. Orenstein v. New Jersey Fire Ins. Co. of Newark, 
« Je as Aped 


Vill. Cancellation, Surrender, Abandonment or Rescission of Policy. 

§ 228. RIGHT OF INSURER TO CANCEL. 

228—Policy held to sufficiently provide for cancellation in event of default and for reinstate- 
ment only at discretion of insurer. Cancellation of policy can only be executed on strict 
compliance with terms of policy. Capital City Ben. Soc. v. Travers. (D. of C 

228—Fire insurance policy canceied without consent of insured only by observing policy 
provisions. Mixhelson v. Franklin Fire Ins. Co. of Philadelphia ”(Mass.), 


228—Cancellation clause of short form of policy, approved by insurance commissioner, controls. 
Brown v. Hartford Fire Ins. Co. (Okla.) 


§ 229. NOTICE TO CANCEL. 
(2). Sufficiency of notice in general. 
229(2)—Form of notice of cancellation of ater. -, material, if it gives definite notice of 
cancellation. Plotner v. National Fire tas. Co. of Hartford, Conn. (Kan.) 
§ 232. ACTS CONSTITUTING CANCELLATION. 
232—Attempted cancellation of policy by insurer’s subagent, on misrepresentation of facts 
to principal, held ineffectual. Watson et al. v. Ocean Accident & Guarantee Corpora- 


315 


tion, Limited. CNG DS bio nb io nb0.00. 0s mee bk sa4 eee SUC e CLUE dee bee ak thie ies 1127 


§ 237. REMEDIES FOR WRONGFUL CANCELLATION, 

237—Measure of damages for ww dy wrongful cancellation of policy stated. Capital ested 
eh: Bees mi ee CER. ECs dn sn .65: oe. can awoleeniar occ diva cdic kes aanien ss kangeae 

237—Broker without right of action for company’s breach of contract with customer. 
Stephen Peabody, Jr., & Co., Inc., v. Travelers’ Ins. Co. (N. 

237—Statute for benefit of principal requiring surety to state reasons “for cancellation or 
refusal to renew bond may be waived by principal. Exception to special answer in prin- 
cipal’s action to recover statutory penal. - surety held erroneously sustained. Fidelity 
& Deposit Co. of Maryland v. Pence. as) 

$ 238. RIGHT OF INSURED TO SURRENDER IN GENERAL. 

(1) In general. 

238(1)—Sellers of automobile under conditional sales contract entitled to subrogation to 
rights of purchaser under policy on payment of notes to assignee; assignee not entitled 
to surrender policy. Commercial Credit Co. v. Eisenhouer (Ariz.) 

(2) Authority of agent. 

238(2)—Agent to procure insurance not ipso facto authorized to effect cancellation of policy. 
Michelson v. Franklin Fire Ins. Co. of Philadelphia ( Mass.) 

§ 247. RESCISSION BY INSURER. 

247—Insurer’s letter as to non-payment of premium note held not declaration of intention to 
rescind contract; plea setting up defense only that mare rescinded contract by writing 
letter held demurrable. Home Ins. Co. v. Swann. 

§ 248. RESCISSION BY INSURED OR BENEFICIARY. 

248—Tender of consideration paid in petition to cancel bank depository bond executed under 
mutual mistake of existence of material facts is sufficient. Union Life & Accident Ins. 
Co. of Lincoln, Nebr. v. American Surety Co. of New York. (Nebr.)....... deers 


sete eeee eee eeeeees 


214 


1X. Avoidance of Policy for Misrepresentation, Fraud, or Breach of Warranty 


or Condition. 
(A) GROUNDS IN GENERAL. 


§ 252. REPRESENTATIONS. 

§ 253. IN GENERAL. 

253—Representations to avoid standard policy, must be made with fraudulent intent and be 
material to risk. Thompson v. National Fire Ins. Co. of Hartford, Conn. (S. D.) 

$ 252. REPRESENTATIONS. 

§ 253. —— IN GENERAL. 

253—Representations and statements in application for life insurance not amounting to war- 
ranties will not avoid policy. unless material and substantially untrue. New York Life 
Tete, Cc B.S Ca) cca secec can cque ees twasnch Pe nbeteeheeds vee dsdisetwcb¥okeocs 
255. —— MATERIAL ITY, 

255—Untrue answer to specific inquiry concerning risk avoids voles *g os of materiality. 
Bella S. S. Co. v. Insurance Company of North America 
256. ——EFFECT OF MISREPRESENTATION. 

(1). In general. 

256(1)—False representation as to material feature of risk avoids policy. Bella S. S. Co. v 

Insurance Company of North America. (U. 
(2) Knowledge and intent of applicant. 

256(2)—Representations by insured to be defense for insurer must be wilfully false, fraudu- 
lent, misleading and made in bad faith, New York Life Ins. Co. v. Clark (Okla ) 

§ 257. CONCEALMENT. 

§ 260. MATERIALITY. 

260—Failure to inform agent that there was paid mortgage on records held not fraudulent 
concealment so as to void policy. Walker v. Fireman’s Fund Ins. Co. (Ore.) 
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§ 262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. 
262—Where insurance was effected before loss policy is effective, though not issued until after 
loss. George A. Moore & Co. v. Eagle Star & British Dominions Ins. Co., Ltd. (U.S.) 
§ 263. WARRANTIES. 
§ 264. —— IN GENERAL. 
(1). In general. 
264(1)—Doctrine of ae warrantie 
v. Fireman’s Fund Ins. Co. (Ore.) 
(2). Construction. 


264(2)—Statement of material fact, in written application construed as warranty. Walker 
v. Fireman’s Fund Ins. Co. (Ore.) 


§ 265. DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—Action cannot be maintained for death or disability resulting directly or indirectly from 
conditions warranted not to exist by answers in application made part of policy. Fraternal 
Aid Union v. Miller. (Okla.) 

265—Distinction between breach of “‘warranty” and “false representation” stated. Walker v. 
Fireman’s Fund Ins. Co. (Ore.) 

$ 266. WARRANTIES AS PART OF CONTRACT. 

266—Representations in covering notes, issued in connection with open policy on number of 
cars, held not “warranties.” Walker v. Fireman’s Fund Ins. Co. (Ore.)...........0++ 

§ 268. ——EFFECT OF BREACH. 

268—Material misrepresentation as to any one of many cars, insured, would defeat recovery 
only for that one. Walker v. Fireman’s Fund Ins. Co. (Ore.)......ceceeseecceeees a 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 272. SUBJECTS OF MARINE INSURANCE IN GENERAL. 

272—False representation that vessel had profitable charter giving her value in excess of her 
market value held material and sufficient to invalidate policy. Bella S. S. Co. v. Insur- 
ance Company of North America. (U. S.) 

§ 273. SEAWORTHINESS OF VESSEL. 

273—Marine policy insuring against liability for loss or damage to cargo held not to imply 
warranty of seaworthiness. George A. Moore & Co. v. Eagle Star & British Dominions 
Ins. Co., Ltd. (U ) 

§ 280. DESCRIPTION AND CONDITION OF GOODS. 

280—Place of storage of insured cars not misrepresented, though removed. Walker v. Fire- 
man’s Fund Ins. Co. (Ore.) 

§ 281. AMOUNT OR VALUE. 

281—Provision voiding policy for misrepresentation of value, if applicable where agent fixed 
value, held evasion of statue. Contention of false swearing as to value of property 
destroyed held untenable where loss was total and original valuation was by agreement. 
Smith v. AZtna Ins. Co. (Mo.) « 

281(1)—Sole ownership clause not contrary to public policy and binding on insured. Pur- 
chaser of property under voidable mortgage foreclosure sale held entitled to recover 
against insurer for destruction thereof notwithstanding sole ownership clause. Wilson 
v, Pavewtens Pend ei: Ce COR ai ntade thie 02s oceans ese er eewatnes oe Se 1006 


§ 282. TITLE OR INTEREST OF INSURED. 
(2). Character of title or interest in general. 
282(2)—Inaccurate statements by insured as to ownership of property held not to render 
policy void. Plotner v. National Fire Ins. Co. of Hartford, Conn. (Kan.)........... . 315 
(6)—Effect of mortgage or other lien. 
282(6)—Fire —— invalidated by issuance in ignorance of outstanding deeds of trust. 
Hardin v. Liverpool & London & Globe Ins. Co., Ltd. (No. Car.).......ccececeeenceees 
(7). Purchaser at foreclosure sale. 
282(7)—Insurer cannot question insured’s title to insured property, in absence of fraud ro 
bad faith on part of insured. Wilson v. Fireman’s Fund Ins. Co. (Tex.).......... 1006 
(8) Vendor and purchaser of real property. , F 
282(8)—When possession under land contract constitutes ownership in fee simple, within policy, 
stated. Concordia Fire Ins. Co. of Milwaukee, Wis., v. Sudduth. (U. S.)............ 300 


§ 283. INCUMBRANCES. oils 
(2). Effect of statutory provisions. : 
283(2)—Policy rendered void by mortgage on personal property contrary to by-law contained 
in policy. Akers v. Farmers’ Alliance Ins. Co. (Kan.) és 
283(2)—Provision against liability for loss of property while incumbered by lien or mortgag 
void. Breach of condition against incumbrance of property by lien, no defense whether it 
contributed to loss or not. Hartford Fire Ins. Co. v. Owens. (Texas) 
(3). Existence and nature of incumbrances. : : 
283(3)—Policy held to mean that anv mortgage on property, except that mentioned in policy, 
would avoid it. Fidelity Phenix Fire Ins. Co. of New York v. Queen City Bus & Transfer 
Co. (U. S.) 
§ 288. OTHER INSURANCE. 
(1). In general. c 7 t 
288(1)—Conditions necessary to create’ double insurance, stated. National Fire Ins. Co. of 
Hartford, Conn., v. Thompson. (S. D. S. C,)... . . > 
288(1)—To constitute “‘other insurance” or “contributing insurance’’ policy must cover same 
interest, property and risk. Turk v. Newark Fire Ins. Co. (U. S.)........--+e0- ceoe’, 8 
(2). Concurrent insurance. 7 7 f 
288(2)—Ambiguous rider held to permit additional concurrent insurance not exceeding stated 
amount. Corporation of Roman Catholic Church of Eunice v. Royal Ins. Co. (La.).... 654 
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(C) MATTERS RELATING TO PERSON INSURED. 


§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. 

291(1)—False answer that applicant was not pregnant, held to preclude action for death 
caused directly or indirectly by pregnancy. False answer that applicant was not pregnant 
held defense to insurer against action on policy for death or ae sone from 
pregnancy. Fraternal Aid Union v. Miller. (Okla.).. vs Ws 

291(1)—Representations as to prior state of health held material and to 
of policies. Keeton v. Jefferson Standard Life Ins. Co. (U. S.) 

§ 292. MEDICAL ATTENDANCE 

292—If answers to questions relative to medical consultations and treatment are false, policy 
may be avoided; applicant not required to disclose medical consultations or treatment for 
slight or temporary ailments. Material misrepresentation as to medical consultations and 
treatment is bar to recovery, although not made with intent to deceive. Shaughnessy v. 
New York Life Ins. Co. (ifinn.) Fenwa Panes 50d0ebe eae cea BhSe. eS bs BS venis ptuncberiens 496 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, or 
Condition Subsequent. 

(A) GROUNDS IN GENERAL. 

“g§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 


. Non-payment of premiums or assessments. 
310(2)—Failure to pay premium held ipso facto to bei complete ee under policy. 
Provident Life & Accident Ins. Co. v. Hollums. (Ala.) 
§ 311. PARTIES AFFECTED BY FORFEITURE oF “POLICY.” 
(1). In general. 
311(1)—Term the “Insured,” used in standard policies of fire insurance referred to owner of 
property insured to whom peer is issued and by whom premium is paid; acts prohibited 
by policy done by one to whom policyholder gives contract for deed of property insured do 
not affect rights of policyholder; there vendee under contract for deed of property insured 
is merely appointee entitled in case of loss to receive stipulated part of proceeds. Illicit 
manufacture of intoxicating liquor held not to defeat recovery by vendor of loss caused 
by fire from implements used therein unless vendor had knowledge of vendee’s acts. 
Kierce v. Lumbermen’s Ins. Co. of Phila. (Minn.) 
(3) Mortgagees and their assignees. 
311(3)—Under standard loss payable clause mortgagee’s rights not affected by neglect of in- 
sured. Orenstein v. New Jersey Fire Ins. Co. of Newark, N. J. (S. C.)...-.esseeeees 
311(3)—Blestonnes of car merely oa to receive insurance in event of loss.—Recovery 
mortgagee of car on fire policy precluded by mortgagor’s violation of incumbrance 
clause. Inland Finance Co. v. Home Ins. Co. (Wash.).............+ Cee cmaciene 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 323. BUILDING BECOMING VACANT. 
(3). What constitutes vacancy or unoccupancy. 3 
323(3)—Property not “‘Unoccupied” although occupied only on occasional rainy days. Smith 
v. 4Etna Ins. Co. (Mo. 
$ 327. REMOVAL OF GOODS. 
ee not void as extended by rider, though previous conditions violated. Pennsylvania 
Fire Ins. Co. v. Johnson. (Arizona) 
§ 328. CHANGE OF TITLE OR INTEREST. 
(2). What constitutes change of title or interest in general. 
328(2)—Change of title held sufficient to defeat claim of equitable owner under policy. 
Macomber v. Minneapolis Fire & Marine Ins. Co. (Wisc.) 
(8). Invalid or inoperative conveyance. 
328(8)—Indorsement of assignment of —, which was not accepted by insurer nor 
delivered to sare, held not to affect ownership. Hubbard v. Hartford Fire Ins. 
Co. as 
" Pereutaks transactions. 
328(9)—Sale i — of interest in insured property to another is not change of title and 
possession. hange of title to partnership property held not such as to avoid fire insurance 
policy. Germania Fire Ins. Co. v. Fort Worth Grain & Elevator Co. (Tex.)......... 345 
$§ 330. INCUMBRANCES. 
(1). In general. 
330(1)—Provision against liability for loss of property while incumbered by lien or mortgage 
void. Breach of condition against incumbrance of property by lien, no defense whether it 
contributed to loss or not. artford Fire Ins. Co. v. Owens. (Texas)...... bibés Hed ne 881 
(5). Entire or severable contracts. 
330(5)—Condition against incumbrances of insured ,Property as entirety not broken by in- 
cumbrance of part only; “subject of insurance.’’ Western Assurance Co. v. Bronstein. 


(Colo.) 
$ 334. PRECAUTIONS AGAINST LOSS. 
(1). In general. 
334(1)—Breach of warranty as to sprinkler system will defeat recovery on fire policy. 
M. a Smith Lumber & Shingle Co. v. Netherlands Fire & Life Ins. Co. et al. 


h.) 
§ ssn KEEPING BOOKS, PAPERS AND SAFE. 
(1). Nature, validity, and operation in general. 
335(1) Conditions subsequent are binding on insured. Hanover Fire Ins. Co. v. Wood (Ala.) 504 
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335(1)—Iron safe clause held warranty binding insured and stipulations thereof conditions 
precedent to suit on policy; failure to observe iron safe clause precludes recovery. 
4Etna Ins. Co. v. Goldman (Ga.) 

335(1)—Breaches of iron safe clause, and of warranties as to inventories and keeping of books, 
— pepavers unless excused. Germania Fire Ins. Co. v. Fort Worth Grain & Elevator 


(Tex.) 
335(1)-—Failure to comply with either section of record warranty clause forfeited right to 
recover for loss of stock insured, regardless of waiver of. other grounds of forfeiture. 
German Alliance Ins. Co. v. Fort Worth Grain @ Bievater Cac CEG icdec vss weseeccve 
(2) Taking inventory. 
335(2)—Inventory showing original purchase price of goods but not their value at time of 
inventory held not inventory cenit under iron safe clause prevents recovery on policy. 
fatth Tos. Ce. ve Goldman: (Geads dio ois citliaweicce dvckwcese chines bieeees ° 
(3). Keeping books a account. 
335(3)—Requirement on fire policy on_stock of goods as to keeping of books requires no 
particular form of bookkeeping. Requirement of insurance policy on stock merchan- 
dise as t keeping of ‘‘books” held not complied with. Hanover Fire Ins. Co. v. Wood. 


(Ala. 

335(3)—Sufficient written evidence must be produced to enable ordinarily intelligent person, 
familiar with accounts, to determine amount of liability under burglary policies. Insured 
held not to have complied with stipulation that he keep books and accounts. Gorson v. 
7Etna Accident & Liability Co. (Pa.) 


$ 336. i hoe INSURANCE. 
1 


. In general. 
336(1)—To contitute “Other insurance” or “contributing insurance” policy must cover same 
interest, property and risk. Turk v. Newark Fire Ins. Co. (U. S.) 
(3). Identity | of property or interest. 
336(3)—Policy in owner’s name not additional insurance within inhibition of policy payable 
to mortgagee. Mortgagee has separate insurable interest; mortgagor and mortgagee may 
take out separate policy. Conditions necessary to create double insurance stated. Thomp- 
son v. National Fire Ins. Co. of Hartford, Conn. (S. D.)......ceceeeeeeecces bweey 
(D) ASSIGNMENT OF POLICY. 


§ 345. NECESSITY OF CONSENT OF INSURER. 
345—Question as to accuracy of verdict should be raised before jury is discharged. Williams & 
Miller Gin Co. v. Baker Cotton Oil Co. (Okla.)..... is ERs e Ueee Te 08 (lie winkntes 


(E) NON-PAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 

349(1)—Insurer held not liable on fire policy where check | for cash premium was dis- 
honored. Ratliff v. St. Paul Fire & Marine Ins. Co. (Ky.) 

349(1)—Anniversary of policy as respects computation of period for payment of cam 
held date of its delivery to insured. Myers v. Jefferson Standard Life Ins. Co. (Tex.). 

349(1)—Policy held lapsed for non-payment of premium. Pacific Mut. Life Ins. i of 
California v. Davin. (U. S. 

349(1)—Policy held forfeited by failure of insured to make re 
ee & Brough Co. v. St. Paul Fire & Marine Ins. Co. 

Non-payment of note given for premium. 

349(3)—Policy forfeited by non-payment of note in absence of waiver or estoppel. Harvey 
v. Philadelphia Life Ins. Co. of Phila. (S. Car.) 

§ 351. WHAT LAW GOVERNS, 

351—Terms Vi policy containing substantial New Ena of statutes as to extended insurance 
seer ees parties’ rights. Waddell v. New England Mut. Life Ins. Co. 

' 352. OTICE OF TIME FOR PAYMENT 
353. 


(1). In general. , 

353(1)—Attempted o_o for payment of assessment held illegal. (Capital City Ben. 
Soc. v. Travers. (D. 

§ 354. —— SUFFICIENCY. 

(1). In general. 

354(1)—Letter to insured held ee notice of dishonor of check. Ponder v. Jefferson 
Standard Life Ins. Co. (U. §S 

§ 356. EXTENSION OF TIME POR PAYMENT. 

§ 354. IN GENERAL. 

357—Statement in letter notifying insured of dishonor of premium check held not binding 
because without consideration. Ratliff v. St. Paul Fire & Marine Ins. Co. y.) 

§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 

§ 360. —— IN GENERAL. 

(1). In general. 

360(1)—Payment of installment of premium held to continue policy in force only during 

time paid for. Ponder. v. Lamar Life Ine. Col (CU. Si) ieinicc ccc isecasepenissiasesccns 
(4). Payment by check, draft or order. 

360(4). Forfeiture for non-payment of premium waived by acceptance of worthless check. 
Receiving worthless check not waiver of right of forfeiture for non-payment. Martin v. 
New York Life Ins. Co. (N. M.) 

§ 362. EXCUSES FOR NON-PAYMENT. 

362—Forfeiture of policy for non-payment of premiums held justified, notwithstanding agents 
failure to collect. Home Beneficial Assn. v. Lomax. (D. of C. 

362—Time held not essence in furnishing proof of insured’s total disability, and compan 
liable where liability denied before reasonable time for furnishing proof had elapsed. 
Metropolitan Life Ins. Co. v. Carroll. (Ky.) 
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362—Failure of insured to pay quarterly premiums after erroneous notification of his default 
held not waiver or abandonment of policy. Myers v. Jefferson Standard Life Ins. Co. 


(Tex.) 
362—Policy held not forfeited by non-payment of premium note before’ maturity when insured 
me insane. State Life Ins. Co. v. Fann. (Texas)........ccccccseees sod 
§ 363. RIGHTS OF INSURED AFTER DEFAULT. 
§ 364. IN GENERAL. 
364—Original insurer, having reinsured policy as to which insured permitted premiums to 
lapse, liable for amount of reinsurance, if policy in force under extended or automatic 
premium loan clause. Empire Life Ins. Co. v. Landman. (Ala.) 
§ 365. —— REINSTATEMENT. 
(2). Condition of reinstatement. 
365(2)—Insurer held not liable on policy, application for reinstatement of which had only been 
Bam's. Cy) accepted at time of insured’s death. The New York Life Ins. Co. v. Duft’s 
m’r 
, of property. 
365(3)—Pastial Bo mere of premium revives lapsed policy only to proportionate extent. 
Russell v. shington | Fire Relief Assn. (Wash.) 
$ 367. INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general. 
367(1) Policy held not to provide for unconditional epngeeeien for paid-up insurance on 
default. Hickey v. Metropolitan Life Ins. Co. (Mo.) 
367(1)—Insured held entitled to proportionate extended term of insurance for ‘additional six 
ates where premiums paid quarterly. First Texas Prudential Ins. Co. v. Sorley. 
exas) 
367(1)—Paid-up and extended insurance provisions held inap, licable to policy having no 
reserve value. Where policy had no value at time of default, provision relating to 
urchase of other insurance held inapplicable. Correspondence between insurr and 
insurd held not to show waiver of forfeiture, or acknowledgment of liability. Gilley v. 
Missouri State Life Ins. Co. (Tex.) 
(2). Amount available to ne extendedin insurance. 
367(2)—Deduction of existing indebtedness to insurer from cash value in computing term of 
—— insurance held not authorized. Waddell:v. New England Mutual Life Ins. Co. 


XI. eee: Waiver, or Agreements Affecting Right to Avoid or Forfeit 
Policy. 


§ 371. APPLICATION OF ESTOPPED AND WAIVER. 
371—Waiver, though without consideration cannot be retracted. Hemmings, v. Home Mut. 
Ins. Assr. of Iowa. (lIa.) 
371—“‘Waiver” and “Estoppel”’ not interchangeable as used _in law of insurance. Insured 
held ost * — waived right on estoppel of insurer. Harvey v. Philadelphia Life Ins. 
Co. ar 
371—Doctrine of a not available to claimant. 
Ins. Co. (Wis 
§ 372. WHAT CONDITIONS MAY BE WAIVED. 
372—Provision for forfeiture on default of payment of premium may be waived by insurer. 
Martin v. New York Life Ins, Co. (N. } 
372—Fire policy provision, requiring insured to keep books in fireproof safe at night, may 
be waived by insurer. Insurer may waive provisions of policy in form — by 
State Insurance Commission. Detroit Fire & Marine Ins..Co. v. Wright. (Texas) 
372—Insurer may waive provisions of policy in form Prescribed by State Insurance Com- 
mission. Central States Fire Ins. Co. v. Wright. ‘exas) 
372—Ownership clause in statutory fire policy may be Suead by insurer. 
Marine Ins. Co. v. Kitchen (Tex.) 
§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 376. —— EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Cashier of a branch office of an insurance company held without power to waive 
lapse of policies. Ponder v. Jefferson Standard Life Ins. Co. U. S.) 
(2). Conditions to which restrictions apply. 
376(2)—Acceptance of overdue premiums by unautorized agent held not to reinstate policy. 
Commonwealth Life Ins. Co. v. Vanhoose. (Ky.) 
§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. 
377(1)—There can be no “waiver” of provision without knowledge and intention. Hardin 
v. Liverpool & London & Globe Ins. Co., Ltd. (No. Car.) 
377(1)—Insured claiming waiver must show insurer knew facts entitling it to forfeiture. 
German Alliance Ins. Co. v. Fort Worth Grain & Elevator Co. (Tex.) 
§ 378. KNOWLEDGE OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—Agent’s Sealaiaien of matters affecting risk or conditions a 
insurer. Mutual Fire Ins. Co. of Montgomery County v. Owen 
378(1)—Knowledge as to status of legal title of automobile ac aod - insurance agent, 
imputed to insurance company issuing policy. American Ins. Co. v. Jueschke. (Okla.).. 
378(3)—Information of soliciting agent is not attributable to insurer, unless imparted to agent 
in course of agency; answers to questions concerning previous or existing ailments are 
beyond scope of functions of soliciting agent. Shaughnessy v. New York Life Ins. Co. 
Minn. 
378(1)—-Misrepcesentation of insured to agent of insurer who examined and described property 
held not to void policy except for bad faith. Local agent acting within scope of authority 
in examining automobiles to ascertain value and year model. Walker v. Fireman’s Fund 
Ins. Co. (Ore.) 
(3). Nature of agency and authority of agent. 
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378(3)—Information acquired by agent “43 getiey is meee to insurer. Midland 
Motor Co. v. Norwich Union Fire Ins. Co. td. (Mont.) 

378(3)—Knowledge of insurer’s agent not imputed to msm 
Life Ins. Co. 


4 
INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR UNDER 


HIS DIRECTION 
(1). In general. 
379(1)—Insurer bound by valuation of agent at time of issuance of policy. Insurer estopped 
to deny valuation fixed by agent.. Smith v. A2tna Ins. Co. (Mo. 
379(1)—Insured Ee liable for mistaken representations of insurer’s agent. Walker v. Fire- 
ay Wed Tee Ce. COED oo acs cc daeen spaced Seeas's Sovetaseee Se metesadecaqcesecs 
(2). Statements as to title. 
379(2)—Insured not bound by agent’s act if without knowledge thereof. Mutual Fire Ins. 
Co. of Montgomery County, v. Owen. (Md.) 
(5). Good faith of insured. 
379(5)—Policy obtained by fraud not sustained because of agent’s information or writing of 
answers by him. Keeton v. Jefferson Standard Life Ins. Co. (U. S.) 
379(5)—Insurere cannot defeat recovery on policy because of error in application which in- 
om — no opportunity to read.-Olson v. Herman Farmers’ Mutual Ins. Co. et al. 
CWisc. 
FORM AND RE — OF EXPRESS WAIVER. 
§ 383. —— ORAL WAIV 
383—Condition not waived a ae agreement to insure against fire unconditionally. Hardin 
v. Liverpool & London & Globe, Ltd. (No. Car 
384. WAIVER IN WRITING. 
384—Provision requiring waiver to be in writing attached to policy is valid and wating on 
insured. Christian & Brough Co. v. St. Paul Fire & Marine Ins. Co. (U. 
385. —— INDORSEMENT ON POLICY. 
385—Verbal waiver by insurer’s soliciting agent of removal of insured jewelry from address 
given in policy held not to bind insurer. United States Fidelity & Guaranty Co. v. 
Taylor. (Texas) 
385—Parol evidence of insurance agent’s waiver of warranty of cost of insured property held 
incomes Fidelity Phenix Fire Ins. Co. of New York v. Queen City Bus & Transfer 
0. S.) 

§ 387. CONSTRUCTION AND ADOPTION OF EXPRESS WAIVER. 
387—Statement of insurer’s agent held not a waiver of stipulation requiring insured to keep 
books theory of case below binds on appeal. Hanover Fire Ins. Co. v. Woods. (Ala.) 

§ 388. IMPLIED WAIVER IN GENERAL. 
(1).. In_ general. 
388(1)—Assertion by insurer of unwarranted claim of forfeiture for damages to part of 
indivisible claim constitutes admission of liability for loss to entire stock, and waives right 
to assert forfeiture of entire claim. Marblestone Co. v. Phoenix Assurance Co. ( Minn.) 
388(1)—Knowledge agreement, and conduct of local agent held to amount to verbal assent of 
i ky company to transfer of property. Baughman et al v. Niagara Fire Ins. Co. 
( Minn.) 
388(1)—Waiver of past forfeiture does not require waiver of future ones. 
Brough Co. v. St. Paul Fire & Marine Ins. Co. (U. S.) 
388(1)—Willingness of insurer to name new mortgagee under mortgagee clause not waiver of 
any right against owner of property. Turk v. Newark Fire Ins. Co. (U. S.) 
(2). Statements of officers and agents. 
388(2)—Forfeiture of rights not waived by reminder letter or statement to plaintiffs attorney. 
Provident Life & Accident Co. v. Hollums. (Ala.) 
388(2)—Insurer held estopped to set up forfeiture for non-payment of premium. 
Hartford Fire Ins. Co. (Mo.) 
(3). Acts and conduct of insurer or agents in general. 
388(3)—Facts held not to show waiver or estoppel to deny waiver of forfeiture for non- 
payment of premiums. Daley v. Metropolitan Life Ins. Co. 
388(3)—Provision limiting total fire insurance to amount of policy “held ‘waived by insurer. 
Detroit Fire & Marine Ins. Co. v. Wright. (Texas) 
388(3)—Insurer by course with mortgagee under mortgagee clause held not estopped to set 
up, ol change of ownership against purchaser of property. Turk v. Newark Fire Ins. Vo. 


By. Custom and cause of dealing as to payment of premiums. 
388(4)—Test in determining apparent waiver of payment of premiums stated. Daley v. 
Metropolitan Life Ins. Co. (N. H.) 
5). Guaranty and indemnity insurance. 
388(5)—Refusal of insurer to defend suit waiver of requirement of pyc of judgment 
before recovery against former. Hinnan v. Charles B. Hurst Co. (Ill 
388(5)—Insurer held not to have waived right to claim exemption from liability from defending 
suit nae ineares given ful notice. Fidelity Casualty Co. of New York v. Stewart Dry 
Goods Co. ( ) 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches ~~ at time of issuance or delivery in general. 
389(1)—When insurer estopped from asserting breach of condition of policy, stated. Insurer 
estopped from using as defense alleged falge misrepresntations as to model of automobile 
insured. Midland Motor Co. v. Norwich Union Fire Ins. Soc., Ltd. (et) 
(2). Condition as to title. 
389(2)—Insurer cannot question condition of title or other matters material to " tek, where 
having knowledge thereof when policy was issued. Mutual Fire Ins. Co. of Montgomery 
County v. Owen. (Md. 
389(2)—Insurance company whose agent, knowing status of legal title, issued policy on 
automobile held estopped to defend on ground that legal title was not in name of person 
assured. American Ins. Co. v. Jueschke. (Okla.) 
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389(2)—Provision avoiding policy, if insured not conditional owner, eld waived. St. Paul 
Fire & Marine Ins. Co. v. Kitchin, (Tex.) 


(4.) Condition as to other insurance. 
389(4)—Insurance companies represented by one agent, and not issuing policies containing 


concurrent insurance clause, held to have waived such provision. Corporation of Roman 
Catholic Church of Eunice v. Royal Ins. Co. La.) 


(6). Demand and acceptance after loss. . 
389(6)Insurer held estopped to set up defense that insured failed to keep books in fireproof 
safe at night. Central States Fire Ins. Co. v. Wright. (Texas) 
(7). Failure to make or follow up inquiry. 
389(7)—Failure to inquire as to outstanding mortgage no waiver of peeeee of sole owner- 
ship. Hardin v. Liverpool & London & Globe Ins. Co., Ltd. (No. C 


§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND POLICY. 

390—Alleged false statements of plaintiffs, as to condition and model of cars insured, held no 
defense to action on policy. Fire Assn. of oe - v. Moss et al. (Texas) 

§ 391. ADMISSION OF LIABILITY ON POLICY 

391—Insurer’s letters held to show waiver of provisions invalidating policy if property was 
incumbered without insurer‘s consent. Hemmings v. Home Mut. Ins. Assn. of Iowa. 


(Ia.) 


$ 392. OEMARD, aa OR RETENTION OF PREMIUMS OR ASSESSMENTS. 
ah n genera 
392(1)—Acceptance of past-due gee waiver or forfeiture on a known to ee 
Supreme Lodge of Fraternal Brotherhood v. Grijalva. (Ariz.) - 351 
392(1)—lInsurer accepting assessments from purchasers held esto ped to oe 
policy was payable to vendor. Brethren’ sMut. Ins. Co. v. Hayes. 73 
392(1) Insurance company, knowing of transfer of property and on Sacha as " valid, 
held liable on policy. Baughman, et al. v. Niagara Fire Ins. Co. (Minn.) 
392(1)—Insurer cannot accept and retain _—— with knowledge of breach of condition, and 


avoid liability on the ground of such breach. Concordia Fire Ins. Co. of Milwaukee, 
Wis,, v. Sudduth. (U. S.) ‘ 


(10). Retention and enforcement of note. 
392(10)—Mere retention of premium note after non-payment has worked forfeiture is not 
waiver thereof. Provident ife & Accident Ins. Co. v. Hollums. (Ala.) 
392(10)—Granting of extensions for payment of premiums alone insufficient to show waiver of 
rovision for 3 of policy for subsequent nonpayment. Harvey v. Philadelphia Life 
RS Se ee ND A ake liccude Pista cdscegee cE StS Ga vs Che cae hater COreKeS LAEt Tarn Re ae 
(11). Offer to return. 
392(11)—Failure to return or tender premiums upon notice of breach no waiver, where seed 
not surrendered. Hardin vy. Liverpool & London & Globe Ins. Co., Ltd. (No. Car. 
§ 394. PROMISE TO PAY LOSS. 
394—Insurer did not waive right to insist on forfeiture for breach of warranty by ad- 
juster’s promise to pay loss, without a showing that he knew of the breach. Germania 
Fire Ins. Co. v. Fort Worth Grain & Elevator Co, (CT ex.) 00.02 ccccnvcrvcsccnccsece 1003 
394—Waiver of forfeiture as to known ground no waiver as to unknown grounds. German 
Alliance Ins. Co. v. Fort Worth Grain & Elevator Co. (Tex.) 


§$ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. : 

395—Insured relieved from complying, with any further conditions subsequent after in- 
surer’s repudiation of liability. Watson et al. v. Ocean Accident & Guarantee Cor- 
poration, Limited. (Ariz.) 

395—All defenses in suit on life insurance policy, except those stated in notice of rescis- 
sion, were waived. Travelers’ Ins. Co. v. Fletcher American Nat. Bank of Indian- 
apolis. (Ind.) 


$ 396. REQUIRING, eens OR RETAINING PROOFS OF LOSS. 
(1). In genera 

396(1)—Violation of stipulation in policy not waived by proof of loss not made on insurer’s 
demand. Webber v. Fidelity Lloyds of America. 

§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

397—Non-waiver agreement sufficient. Equivocal conduct of adjuster not sufficient to permit 
eimplication of waiver. Adjuster may make examination without waiving breaches, even 
though known to him. Non-waiver agreement held not to prevent subsequent waiver. 
Treatment of policy as valid or in force by adjuster will waive breaches. Conduct relied 
on as waiver of breaches must be inconsistent with denial of validity of policy. Tedder 
S, eae. Gk Roe.) EMER no o's a cee scam cpitee cums rn mene baw ce nase ate 

397—Adjuster held to have waived provision of policy or by-laws; invalidating it if property 
was incumbered without insurer’s consent. Hemmings, v. Home Mut. Ins. Assn. of lowa. 


2. 

397—Insurer who, after sale of portion of stock damaged by smoke, submitted loss to arbitra- 
tion waives conditions to take property at appraised value, and is estopped to complain of 
award because of irregularity in procedure. Marblestone Co. v. Phoenix Assurance Co., 
Ltd. (Minn.) 

§ 399. PAYMENT OF LOSS. 

399—Insurer paying mortgagee part of loss held to have waived insured’s violation of stipu- 
lation in policy. Payment of part of loss to mortgagee is payment to insured as rere 
waiver of violation of stipulation in policy. Webber v. Fidelity ae of America. (Tex.) 

$ 400. PROVISIONS OF POL ICY AGAINST FORFEITURE : 

400—Court’s duty to ascertain parties’ intention respecting incontestability clause from plain 
and unambiguous language of policy. Incontestability clause held not to prevent insurer 
from showing santicale ar alternative benefit which insured is entitled to receive. Insurer 
held not prohibited by incontestability clause from denying double liability for death in- 
flicted by another. Sanders v. Jefferson Standard Life Ins. Co. (Miss.)...........+++++ 358 
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400—Incontestability clause held sufficiently complied with ———- insured to interpose de- 


fense of fraud after contestable period had expired. ichwedel v. Metropolitan Life 
Be COR: . SERB isin an cond ewalabaceyeiesdidsewecteades ULDeuaas eoled VED Gawd Oe sincwde 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE. 


§ 403. Loss of cargo due to improper loading held not caused by“Perils of the seas.” 

Oly ympie Canning Co. v. Union Marine Ins. Co., Ltd. (U. S.) 

416. EGLIGENCE OF OWNERS, MASTER OR CREW. 

die: Serine cargo policy held not to cover loss through negligent loading. Olympia Canning 
Co. V.. Urine semen Fem Ce. Tae OG. Sys ancscncensuchsnnecas ; 


(B) INSURANCE OF PROPERTY AND TITLES. 

§ 421. FIRE. 

421—Insured held entitled to recover for loss of car by fire while in pean of thief. 
Hartiord Fire Tua. Co... v. Gwent. (Texts). scccciccdeecvccsssccce seu 

§ 424. ACCIDENT. 

424—Evidence of collision with stump in making detour held to show “accidental collision” 
warranting denial of defendant’s affirmative charge. Yorkshire Ins. Co. v. Bunch-Morrow 
Motor Co. (Ala.) 

424—Contact with banks of rut causing automobile to skid into ditch and overturn held “col- 
agg aia “object’’ within automobile collision policy. Wood v. Southern Casualty 
0. Tex 

424—Confiscation of automobile in January, 1921, held to have been under national ‘pro- 
hibition act. Midland Motor Co. v. Norwich Union Fire Ins. Soc. (Mont.) 

424—Loss of automobile running off ferry held not covered by insurance policy. Johnson v. 
Glens Falls Ins. Co. (So. Car.) 

§ 425. THEFT. 

425—“Theft,”” as used in policy, construed. Fraudulent transaction perpetrated by vendee 
of automobile held not “‘theft,’’ within indemnity policy. Royal Ins. Co., Limited, v. 
Jack. (Ohio) 

425. Appropriation of auto by conditional vendee, or one in possession under him, not theft 
within insurance policy. Continental Ins. Co. v. Dillow et al. (Texas) 

425—Sellers’ policy on car held to cover loss for disappearance of purchaser with car. 
Pipe. 0 aL. 9... PO GE OE, CER) ce kecaharctestns obese tice Cnet baascouaveres 10 

425—Indemnity policy held to include loss by voluntary payment without adjudication of lia- 
bility or value of bills of lading stolen, Substitution of fictitious bills of lading for 
genuine bills attached to drafts during inspection by drawee’s bookkeeper held “theft” 
within indemnity bond. , Loss through theft of bills of lading held sustained while bills of 
lading were ‘in transit.” Conviction of drawee for forgery of bills of lading substituted 
for genuine bills attached to drafts held not conclusive that bank’s loss was effected by 
means of forgery. Bills of lading, handed by bank collector to drawee of attached drafts 
for inspection, were not delivered to bookkeeper, within provision of indemnity bond. 
Ocean Accident & Guarantee Corp., Ltd., v. Old National Bank. (U. S.)............ 426 

425—Vendee’s removal of car from state held not to entitle seller to recover under 
policy; “disposal or concealment.” Seattle Dodge Service Co. v. Royal Ins. 
(Wash.) 

§ 429. WRONGFUL ACTS OF INSURED. 

429—Incendiarism of mortgagee owning one-fourth of capital stock in mortgagor corporation 
held not imputable to mortgagor. Fidelity Phenix Fire Ins. Co. of New York v. Queen 
City Bus & Transfer Co. (U. S.) 

(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 430. DEFAULT OR OTHER MISCONDUCT OF OFFICER OR EMPLOYEE. 

430—Street robbery resulting from information received from plaintiffs’ head runner held 
“Joss from employee’s dishonest act” within indemnity obnd.—Plaintiffs held negligent 
in permitting bonds belonging to customer to be transported without adequate guard. 
Kean et al. v. National Surety Co. - 

430—Insurance agent’s failure to remit collected premiums held to constitute “fraud” ana 
“dishonesty” within meaning of indemnity bond. Insolvency of insurance agent failing to 
remit collected premiums no defense in action on bond, where agent mingled such funds 
with his own without knowledge of = National Surety Co. v. McCutcheon. (Tex.) 

§ 432. NON-PAYMENT OF DEBT OF INSURED 

432—One who has sold and transferred certificate of deposit is not thereafter depositor within 
bank depository bond because of liability as indorser on certificate. Only deposits be- 
longing to obligee in bond securing bank deposit when bank suspends payment are entitled 
to protection of bond. Union Life & Accident Ins. Co. of Lincoln, Nebr. v. American 
Surety Co. of New York. (Nebr.) 

432—Bond to indemnify purchaser of notes and conditional sales agreements held not to protect 
against forgery of notes by seller of automobile. Harry M. Lasker v. National Surety 
Co. (U. S.) 

§ 435. LIABIL ITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—‘‘Adjacent” defined. Exception from coverage of accidents caused by drivers away from 
insured’s premises held not necessarily to imply inclusion of all other accidents happen- 
ing away from premises. National Optical Co. v. United States Fidelity & Guaranty 
Co. (Col.) 

(D) LIFE INSURANCE. 

§ 438. CAUSE OF DEATH IN GENERAL. 

438—No indemnity recoverable for death from disease caused by syphilis, under policy 
exempting liability for death from venereal disease. Rodgers v. National Life & Acci- 
dent Ins. Co. of Nashville, Tenn. (Mo.)............. . 
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§ 443. DEATH IN VIOLATION OF LAW. 

443—Abortion by insured on herself, causing her death, held not violation of law within 
life policy. Nichols v. Supreme Tribe of Ben Hur. 

§ 444. SUICIDE. 


§ 445. —— IN GENERAL. 
(2). Statutory , Provisions. 
445(2)—“First policy year” in statute eliminating suicide after such year as defense means 
year for which policy annually renewed was first issued. Carter v. Standard Acc. 
Ins. Co. (Utah) 


446. EFFECT OF INSANITY. 
446—Allegation that insured was so insane at time of suicide he did not realize consequence of 
act was good plea of avoidance. Penn Mutual Life Ins. Co. v. Roberts. (Ky.)......... 


(E) ACCIDENT AND HEALTH INSURANCE. 


§ 451. ore EECEPTIONS IN POLICY IN GENERAL. 
1 n general, 
451(1)—Insured riding in aeroplane as —— held “engaged in aviation’ within exception. 
Jackson v. Masonic Accident Ins. Ind.) «...cceeee weameris 
451(1)—Exception in accident = A insurer from “liability for injuries to insured 
from firearms construed. ckran v. Standard Acc. Ins. Co. of Detroit, Mich. (Mo.).. 


§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 

452—Aeroplane held not “Public conveyance provided by a common carrier for passenger 
service only” within accidental policy. Aeroplane operator's duty toward passengers held 
not to render aeroplane “common carrier” within accidental death policy. North Ameri- 
cnn peident scars: WS * CADE). Sais s oes fe peeks bo we ew hde en GWGAN S He wanes votes 

452—Operators of bus line held private and not “common a within accident policy. 
Chenery v. Employers’ Liability Assur. Corp., Ltd. (U. S.) 


§ 455. EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS OF INJURY. 
on a gas held not “external, violent and accidental.” Ferris v. Southern Surety 
0. 

455—Death from consequences of tooth extraction held not an accident’ without policy. Acci- 
dent policy held to insure against blood poison only when suffered from accidental means. 
Zach v. Fidelity & Casualty Co, of New York. (Mo.) 

455—When result of act causing injury is accidental stated. Death of insured while fleeing 
from officers held accidental within meaning of policy. Death of insured while fleeing 
from officers, held “accidental” within policy, notwithstanding he possessed a bad 7 
tation. McKeon y. National Casualty Co. (Mo.) 

455—Recovery for “accidental edath” held not precluded by policy insuring against death 

' by accidental means.” Carter v. Standard Acc. Ins. Co. (Utah) 


§ 458. INHALING GAS. 

458—Death from gas held not within policy. Ferris v. Southern Surety Co. (La.)........ 

§ 462. VIOLATION OF LAW. 

462—Exemption of insurer from liability for injuries from violating “laws or rules of 
corporation or firm’’ for safety held not to include injuries sustained while violating 
state law as to driving automobile. Jennings v. ae Equitable. (Minn.)........ 

§ 465. SUICIDE OR SELF-INFLICTED INJURIES 

465—Insurer held not liable where insured committed suicide, though incapable of compre- 
hending act. Shoemaker v. Central Business Men’s Ass’n (Mo.) 

465—Accident insurance company insuring against accidental death, is “Life Insurance Com- 
pany.” Construction of suicide provision of Utah statute held not affected by subsequent 
act. Statute held to become condition of all life policies thereafter issued. Continental 
Casualty Co. v. Agee. (U. S.) 

465—Statute eliminating suicide as defense applicable to accident insurance companies. 
Evidence of suicide in rebuttal of prima facie case of accidental death barred by 
statute. “First policy year” in statute eliminating suicide after such year as defense 
means year for which policy annually renewed was first issued. Carter v. Standard 
Acc. Ins. Co. (Utah) 

§ 466. PROXIMATE CASE OF INJURIES OR DEATH. 

466—Plaintiff entitled to recover if injury caused edath, notwithstanding insured was afflicted 
in some other way. Beckerleg v. Locomotive Engineers’ Mut. Life & Accident Ins. 
Ass'n. (Mo.) 

466—Death from accident co-operating with disease held not within terms of policy insuring 
against accidental death. Smith v. Federal Life Ins. Co. (U. S.) 


XIII. Extent of Loss and Liability of Insurer. 
(A) MARINE INSURANCE. 


§ 468. ACTUAL TOTAL LOSS. 
468—Liability of underwriters held not limited to amount required to be paid by insured “a 
in limited liability proceedings. Marine Ins. Co., Ltd., et al. v. McLanahan et a 


(U. S.) 

§ 471. PARTIAL LOSS IN GENERAL. 

471—Fracture of steamer’s paddle shaft from latent defect held not damage to machinery 
through latent defect within marine policies. Borland v. Standard Marine Ins. Co., 
Limited. (N. Y.) - 

§ 473. VALUE OF SUBJECT-MATTER. 

§ 475. —— VALUED POLICIES : ; 

475—Policy held to entitle insured $150 r day Gating = riod it was deprived of the use 


and occupancy, regardless of fm which mig! - have made. Jacksonville Oil Mills 


v. Stuyvesant Ins. Co. (U 


128 


679 
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(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. TOTAL LOSS. 

493—Definition of total loss as applied to buildings not applicable to personal property. State 
ex rel. North British & Mercantile Ins. Co. v. Cox. (Mo. 

493—“Total loss” defined. Lowry v. Fidelity Phenix Fire Ins. Co. 

§ 494. PARTIAL LOSS IN GENERAL, 

494—Statute held applicable where destruction of insured personal property is only partial. 
Offutt v. National Fire Ins. Co. of Hartford, Conn. (Mo.) 


§ 495. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY, BY-LAWS, 
OR CHARTER. 
(1). In general. 
495(1)—Clause of policy limiting recovery held to apply to containers of whiskey insured. 
National Fire Ins. Co. v. Edgewood Co. (Ky.) 
(2). Burglary insurance. 
495(2)—Insurer held liable for loss of articles outside inner burglar-proof chest of safe only 
up to 10 per cent. of face of policy. National Surety Co. v. First State Bank of Hawley. 


(Texas) 

§ 502. AMOUNT OF DAMAGE TO PROPERTY. 

502—Instruction on damages authorizing recovery of reasonable value of automobile without 
considering value of salvage, held reversible error. Rule of damages, in suit on insur- 
cane policy for fire loss of automobile stated. Jarnagin v. Queen Ins. Co. of America. 

0. 

502—Method of fixing damage to airplane by repair bills, in accordance with application for 
policy held proper. Hubbard v. Hartford Fire Ins. Co. (Wash.)...........ceees 

§ 504. EFFECT OF OTHER INSURANCE. 

504—Owner accepting 80 per cent. of specific policies held not entitled to recover excess from 
insurer under blanket policy, if specific insurers were liable for full amount of policies. 
Coinsurance clause of fire policy on live stock which reduced amount collectible to 80 
per cent. held valid in Kansas. Under Kansas fire policy on live stock containing coinsurance 
clause, insureds held entitled to recover 80 per cent. of politicies only. Wolf v. Hartford 
Fire Ins. Co. (Mo.) ‘ . 

504—Policy placed by vendor and not assigned, not contributing insurance with that placed 
by purchasers, the cause of insurer’s subsequent indorsement, with knowledge, changing 
mortgagee’s interest. To constitute “other insurance” or “contributing insurance” policies 
must cover same interest, property and risk. Policy on signal tract to be exhausted 
before calling on policy on that and other tracts. Turk v. Newark Fire Ins. Co. (U.S.).. 

§ 507. LOSS OF RENT AND PROFITS. 

507—Loss recoverable under policy insuring profits held not limited by temporary operations 
producing no profit. Hartford Fire Ins. Co. v. Wilson & Toomer Fertilizer Co. 
(U. S.) 

(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 513. EXPENDITURES. 

513—Costs of suit and interest on judgment against insured held recoverable from insurer. 
United States Fidelity & Guaranty Co. y. Williams. (Md.)............ cc cece eeeees ee 

§ 514. DAMAGES INCURRED OR PAID. 

514—Liability indemnity policy held to provide only for reimbursement of actual payment of 
judgment. Hinnan v. Charles A. Hurst Co. (IIl.) 

514—Insured could not fail to make settlement with insured employee and then hold insurer 
liable for additional amount recovered by employe@. Fidelity & Casualty Co. of New York 
v.. Stewart Dry Goods Co. (Ry.)..c.cocccccecs eee cece cence cececereeeseceteecccocs 

514—Policy limiting liability to actual loss from claims for damages construed according to 
terms. Party recovering judgment against insured, who never paid it held not entitled to 
recover amount from insurer. Transylvania Casualty Ins. Co. v. Williams. (Ky.).... 

514—Amount of judgment against insured not recoverable from insurer as garnishee in 
attachment proceedings, under policy indemnifying against loss. Amount of judgment 
against insured not recoverable against insured from insurer under policy insuring against 
loss arising from claims on insured for damages; “insure”; ‘‘indemnify.” United States 
Fidelity & Guaranty Co. v. Williams. (Md.).............+5. See enecsigcrerssechnasse 
514—Company insuring automobile owner and defending personal injury action against him 
held liabile on policy for judgment to pay which insured had given note although note had 
been paid. Griffin v. General Casualty & Surety Co. (Mich.)........... ese eeeeceneeee 

514—Ordinarily contract is one of indemnity. Ocean Accident & Guarantee Corp., Ltd., v. 

Hooker Electro-Chemical Co. (N. Y.) 
514%. 

§ ase AWhere insurer liable on one ground of recovery and insured liable on other neither can 
exclude other from participating in defense.—Where liability of insurer and insured under 
accident policy incompatible each may protect its own interest. Fidelity & Casualty Co. 
of New York v. Stewart Dry Goods Co. (Ky.)......... eceseccees , 

514%4—Insured bound by co-operation clause in policy to assist in trial of suit defended 
for him by insurer. United States Fidelity & Guaranty Co. v. Williams..(Md.)........ 


(D) LIFE INSURANCE. 


§ 515. AMOUNT PAYABLE ON DEATH. . : 

515—Military service provision of insurance policy held not void for uncertainty. Death from 
infection of amputation wound made necessary by wound received in battle, held result of 
engaging in military service within terms of insurance policy. Liability of insurer for 
death from infection of amputation wounds of soldier limited to cash surrender value of 
policy at date of death, with interest. Lofstead v. Bank Savings Life Ins. Co. (Kans.).. 

515—Under lowa law, company liable for death from influenza in military service. Stephan 
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vy. Prairie Life Ins: Co. (Nebr.) 2... ..cccccccsecsesvecncccctsecccccduccccesscveccis 484 
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§ 519. PARTICIPATION IN DIVIDENDS OR PROFITS. 
§ 520. IN GENERAL. 


520—Written illustration accompanying policy held not guarantee of surplus. Metropolitan 
Life Ins. Co. y. Connelly (Ky.) 


521 POLICIES IN MUTUAL COMPANIES. 

521—Stipulation in rider of accident policy held to apply to only pro rata clause in_ policy, 
and not to apply to other stipulations therein. Teas v. Cloverleaf Life & Casualty 
Co. (Kans.) 

(E) ACCIDENT AND HEALTH INSURANCE, 

§ 524. TOTAL DISABILITY. 

524—“Prevent” performance of duties of occupation witihn meaning of indemnity policy 
determined. Injury Sepals ability of inspector of technical work to see well held to 
prevent performance any and every kind of duty under policy. Booth v. United 
States Fidelity & Guaranty Co. (N. J.) 

§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 

525—Instruction that fact that insured was able to walk from house to doctor’s office, or to 
take railroad train to go to hospital for treatment, did not necessarily break continuity 
of confinement to house, within meaning of insurance policy, held not erroneous. Jentz 
v. National Casualty Co.. (N. D. 

525—Provision for less sick benefit for non-house confinement condition valid. Requirement 
that insured be attended by legally qualified physician valid. Term “Legally qualified 
physician” held not to include chiropractor. Isaacson v. Wisconsin Casualty Co. (Wisc.) 

§ 528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 

528—Disability lasting 16 months and from which insured has recovered held “Permanent 
disability” within policy. “Permanent” within permanent disability clause construed. 
Penn Mutual Life Ins. Co. v. Milton. (Ga.)........ PRE TR) ES TS RE 

528—“Spate,” or late apoplexy, resulting from concussion of brain, recoverable under acci- 
dent policy. Booth v. United States Fidelity & Guaranty Co. J.) 

§ 529. DEATH FROM ACCIDENT. E 

529—Death from infection caused by infected blackhead eradicator, held result of bodily 
injury sustained through external, violent, and accidental means. James v. -_ Life 
Ins. Co. (Ind.) 

529—Life policy, containing double indemnity benefit in case of accidental death, “held” to 
cover accidental death within one year of policy date; “premium-paying period.” "American 
Trust Co. v. American Central Life Ins. Co. (Tenn.) 

529—Death of insured at hands of insane person held “accidental,” within double indemnity 
clause of life insurance policy. Insured’s death at hands of insane person held not to 
have resulted from bodily injury inflicted b —'¢ “person”? within double indemnity 
clause. Myers v. Jefferson aed Fire Bo ex.) 

529—Life policy, containing double indemnity benefit in nada of accidental death, held to cover 
accidental death within one year of policy date; “premium-paying period.”” American 
Central Life Ins. Co. v. American Trust Co. (U. S.) 


XIV. Notice and Proof of Loss. 


§ 537, PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. 

537—-Company issuing policy payable to mortgagee held not entitled to proof of loss by mort- 
gagor. ompson v. National Fire Ins. Co. of Hartford, Conn. (S. D. es 

§ 538. PERSONS TO WHOM NOTICE,OR PROOF MAY BE GIVEN OR MADE. 

538—Statement of loss to person in local agent’s office held not compliance with requirement 
that proof of loss must be made to insurer in New York. American Surety Co. of New 
York v. Blaine. (Texas) 

538—Provision of policy as to notice of injury held void, and notice to any authorized agent 
of insurer sufhcient. Isaacson v. Wisconsin Casualty Assn. (Wisc.) 

§ 539. TIME FOR NOTICE AND PROOF. 

(1). In general. 

539(1)—Clause in policy as to giving notice of injury or death held void, and policy con- 

oneed without reference to such clause. North American Acc. Ins. Co. v. Baldwin. 


$3901 Clause, requiring written report of physician every 30 days, not invalid “under 

statute. American National Ins. Co. v. Burns. (Texas) 
(3). “Immediate” notice. 

539(3)—Notice given 91 days after loss not “immediate notice.” . Watson et al. v. Ocean 
Accident & Guarantee Corporation, Limited. (Ariz.) Se RRASE MME CE CE UMINE Te hEc ew eds 1 

539(3)—Accident policy held to require “immediate” written notice in case of insured’s acci- 
dental death. Feder v. Midland Casualty Co. (Ill.) 

539(3)—Instructions as to right of bank to recover on indemnity bond of official held proper. 
Farmers’ & Merchants’ State Bank of Morgan v. Fidelity & Deposit Co. of Maryland. 


Effect of failure or delay. 

539(5)—When failure to give notice expressly made ground of forfeiture, plain language of 
contract governs. Watson et al. v. Ocean Accident & Guarantee Corporation, Limited. 
(Ariz.) 

539(5)—Delay in forwarding notice of employee’s injury, suit, and process held to prevent 
recovery. Home Life and Acci. Co. v. Beckner. Ark.) ie eeeteienan<n yawns coe 455 

(6) Excuses for failure or delay. 

539(6)—Employer’s delay on advice of attorney in forwarding summons held not excused. 
Home Life & Acc. Co. v. Beckner. (Ark.) 

539(6)—Failure to furnish proofs of loss not excused by failure to furnish blanks. 
ford v. American Ins, Co. (Ky.) 
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§ 542. oe tg PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 
. In general. 
542(1)—Insured’s duty to substantially comply with provision requiring proof of loss. Wittels 
Loan & Mercantile Co. v. Liberty Fire Ins. Co. .) 
. Guaranty and indemnity insurance. 
542(6)—lItemization of wrong check as one of items in proof of loss held not fatal to 
recovery on bond. Ceylon Farmers’ Elevator Co. v. Fidelity & Deposit Co. of Balti- 
more, Md. (Minn.) 
§ 543. PROOFS OF DEATH OF OR INJURY TO INSURED. 
543—Insured’s affidavit of injury held sufficient compliance with provisions of policy as to 
notice. Carson v. New York Life Ins. Co. (Minn.) 
§ 547. CERTIFICATE OF PHYSICIAN ATTENDING INSURED. 
547—Provision of policy requiri: doctor’s notice of disability held reasonable, and_ notice 
by insured after recovery insufficient. Home Beneficial Assn. v. Lomax. (D. of C.).... 
547—Clause, requiring written report every 30 days as condition precedent, not unreasonable 
or against public policy. American National Ins. Co. v. Burns. (Texas) 


§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 
549—Clause of accident policy providing for autopsy construed. To base defense on non- 
observance of autopsy clause, insurer must prove autopsy was made with beneficiary’s 
consent. International Travelers’ Assn. y. Gan. (Tex.) 
§ 550. EFFECT OF STATEMENTS AND PROOF IN GENERAL. 
550—No estoppel of insured by filing, through mistaken belief, a proof of loss against a com- 
pany not liable. Turk v. Newark Fire Ins. Co. (U. S.) sdhblcewus 
§ 552. MISSTATEMENTS OR OMISSIONS. 
552—Excessive valuation of property destroyed will not defeat recovery unless ae 
intentionally, and fraudulently made. Damico v. Fireman’s Fund Ins. Co. 
§ 553. FRAUD OR FALSE SWEARING. 
(1). In general. 
553(1)—To avoid policy, false swearing in statement of loss must be to material fact, with 
intent to deceive insurer into paying greater damages. Mere exaggeration of damages in 
statement of loss, through error in computation, not false swearing voiding policy. 
Western Assurance Co. y. Bronstein. (Colo.) 
553(1)—Inaccurate statements by insured as to ownership of property held not to render policy 
void. Plotner v. National Fire Ins. Co. of Hartford, Conn. (Kan. 
553(1)—False representation, to be actionable, must relate to “material” facts. Piaintiff 
entitled to recover on fire policy, unless variance in amount sworn to in proofs of loss and 
amount proven was so substantial as to constitute fraud. Wittels Loan & Mercantile 
Co. v. American Cent. Ins. Co. (Mo. 
553(1)—Misrepresentation, constitute fraud and false swearing, must materially exaggerate 
value or loss. Wittels Loan & Mercantile Co. v. Liberty Fire Ins. Co. 0.) 
§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OF DEFECTS AND 
OBJECTIONS. 
§ 555. IN GENERAL. 
555—Waiver held not prevented by lack of knowledge a unrelated matters. Campbell v. 
Notindl Fite tna. Ge:.c8 Teaetard: COBO i si ccccdctaticcidctccccsccdeucdse wtskewen 
§ 556. —— POWERS OF OFFICERS OR AGENTS. 
556(2)—Waiver by agent of —— in policy within apparent authority. Hubbard v. 
Hartford Fire Ins. Co. (Was 
§ 558. IMPLIED WAIVER nN GENERAL. 
(1). Acts and conduct in general. 
558(1) Rule as to waiver or esto aan by conduct of insurer stated; claim for benefits due for 
disability held to have expire Penn Mutual Life Ins. Co. v. Milton. (Ga.) 
558(1)—Provision as to making proof of loss held waived. Campbell v. National Fire Ins. 
Co. of Hartford. (Mo.) 
558(1)—Delay in presenting notice of proof of loss waived by failure to make 
tion unless time for suit on policy has expired. Krause v. Insurance 
America. (Mont.) 
(6). Recognition of liability. 
558(6)—Insurer waived any question of form of proof of death by passing on claim and 
offering payment as for suicide. New York Life Ins. Co. v. Turner. (Ala.) 
558(6)—Insurer’s recognition of liability on policy held waiver of notice of confiscation and 


proof of a and proof of loss. Midland Motor Co. v. Norwich Union Fire Ins. 
ee 


t.) 
§ 559. ——-DENIAL OF LIABILITY. 
(1) Insurance of property 
$59(1)—Furnishing proof of loss within required time held waived by denial of liability 
within such time. De Noya v. Fidelity Phoenix Ins. Co. (Okla.) 
(2). Life, accident and liability insurance. 
559(2)—Insurer denying liability excused beneficiaries from making proof. Equitable Life 
Assur. Soc. of the United States v, Campbell et al. (Ind.) 
559(2)—Insurer’s letter held waiver of notice of proof of lain under policy. 
Central Business Men’s Assn. (Minn.) 


XV. Adjustment of Loss. 


§ 565. POWERS AND PROCEEDINGS OF ADJUSTERS. 

565—Insurer held estopped from nee authority of certain pee to represent it in ad- 
justing loss. Germania Fire Ins. Co. v. Fort Worth Grain Elevator Co. (Tex.) 345 

§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRATION. 

567—Appraisal clause does not become operative except on disagreement as to amount of loss. 
Campbell v. National Fire Ins. Co. of Hartford. (Mo.) 
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§ 569. AGREEMENT FOR APPRAISALS OR ARBITRATION. 

569—Arbitration agreement, attempting to change measure of recovery for partial loss 
fixed by statute, ineffective. Columbia Real Estate & Trust Co. v. Royal Exchange 
SES 37 EME se > vigin-c 4.s:aasbs is 90°86 ino eakie hia hee asd a ease Sindee onea eE Ee oe ee a 993 


§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(5). Effect of award in general. 
$74(5) Under simple or short form of loss payable clause, mortgagee bound by appraisal 
pursuant to terms of policy.. Where policy provides method for determining loss, holder 
of policy, as collateral security or under assignment has no higher rights than insured. 
Orenstein v. New Jersey Ins. Co. of Newark, N. J. (S. ee 
574(5)—Insurers of barge sunk by ship of common owner held, through participation of 
counsel, to have been parties to arbitration under sister ship clause in ship’s policies. 
Marine Ins. Co. et al. v. McLanahan et al. (U. S.) 
(7). Actions. 
574(7)—Petition, seeking to set aside appraisement of loss and to recover on licy, held 
not subject to general demurrer for failure to allege ownership of insurable inteerst; 
overruling demurrer or. objection to introduction of evidence because of absence of 
allegation of ownership in property held not error. Submitting fairness of appraise- 
ment of fire loss to jury held not error under pleadings and proof. Instruction that 
jury could not disregard appraisement of damages, except after finding that it was 
unfairly a ney made, held not error. Camden Fire Ins. Ass’n v. Walker 
eh | GENES 6 48 Sia areca cys ep 9 dan teisle maninds wae slenenek’ « dusishion ds S6aubIen eed where kaeaY 


§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 
(2). By denial of liability. | f 
576(2)—Provision of fire insurance policy for appraisement of loss held waived by denial of 
liability by insurer prior to demand for appraisement. Concordia Fire Ins. Co. of 
Milwaukee v. Barkett et al. (Okla.) 
(3). As to defects and objections. 
576(3)—Insurer, refusing to submit disagreement as to loss to appraisers, held to have 
waived conditions of policy. Insurer who, after sale of portion of stock damaged by 
smoke, submitted loss to arbitration waives conditions to take property at appraised value 
and is estopped to complain. of award because of irregularity in procedure. Marblestone 
Co. v. Phoenix Assurance Co. (Minn.) 


§ 579. SETTLEMENT BETWEEN PARTIES. 

579—Insurer’s disclaimer of liability held to dispense with refund or tender as condition to 
rescinding settlement and suing on policy. Provident Life & Accident of ae, 
As Wa i MOD oo nn V8 6h Po ceks cob eee case bache cas cokes teehee ne teoke 

579—Settlement of liability on insurance policy not induced by fraud. Mutual Aid Union v. 
Whedbee. (Ark.) 


XVI. Right to Proceeds. 
§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 


(1). In general. 
580(1)—Act conferring on railroad benefit of insurance on property destroyed by fires so 
construed as not to be repugnant to policy, requiring assignment to insurer on payment 
of amount due. Boston & M. R. R. v. Hartford Fire Ins. Co. (Mass.) 528 
580(1)—Payment of consideration for property does iot confer equitable e ownership within 
Tr policy. Macomber v. Mineapolis Fire & Marine Ins. t WOME As hetees-o Ze 822 
(2). Propérty subject to mortgage or other lien. 
580(2)—Mortgagee held entitled to receive from mortgagor sum recovered on insurance 
policy. Baughman et’al. v. Niagara Fire Ins. Co. (Minn.)........secccccccsecccece 806 


§ 582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY INSURED. 

582—Vendor may recover all proceeds of policy payable to vendor and vendee as their in- 
terests appear and apply money on indebtedness of vendee if amount of loss is less than 
unpaid purchase price. Kierce v. Lumbermen’s Ins. Co. of Phila. (Minn.). 

§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 


§ 585. RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 

585(1)—Insured may designate beneficiaries in policy, and they are entitled to its proceeds. 

Thompson et al. v. Latimer. (Ky.) 
(6) Beneficiary paying premiums. 

585(6)—Payment of premiums by beneficiary insufficient to confer lien on 
policy. Wentworth v. Equitable Life Assur. Soc. et al. (Utah) 
586. VESTED INTEREST OF BENEFICIARY. 

586—Wife held to have no vested interest as beneficiary, where policy authorized change. 
Hooten v. Hooton. (Mich.) ’ 

586—Beneficiary requires no vested interest where right to change beneficiary is reserved. 
Hubbard v. Kies (Mo.).........+0200- se seseees [ONS H6 8 eK a en e4, Ween Cees hee Sede ha 64s 480 

586—Where right to change reserved, beneficiary’s rights are dependent upon the will of 
the insured. Wentworth v. Equitable Life Assur. Soc. et al. (Utah) 

$ 587. —— CHANGE OF BENEFICIARY. : 

587—Application of insured held sufficient to effect change of beneficiary. Wentworth vy. 
Equitable Life Assur. Soc. et al. (Utah) 

§ 590. —— RIGHTS OF CREDITORS. 

590—Proceeds of life insurance policy, in which testator’s children were designated bene- 

“ae not liable for any debt due by his estate. (Thompson et al. v. Latimer. (Ky.).. 

§ 591Y INDEMNITY INSURANCE. 

591% —Employee has no right of ee upon employer’s liability indemnity policy. Hinnan 
vy. Churies ‘B: ‘ Harat’ Ca. ~ CIB:) 6 oon cee cdeccceseets SeCedecsedeveeceasesececscnebsos 7 
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591%4—Adjudication of insured’s “insolvency” or “bankruptcy” held not necessary to re- 
covery from insurer. Return of nulla bona to writ of execution insufficient to establish 
insured’s insolvency or bankruptcy. United States Fidelity & Casualty Co. v. Williams. 
(Md.) 


§ 593. ae OF POLICY BEFORE LOSS. 


- In general. 

593(1)—Neither assignor of insurance policies nor his creditors could hold insurer liable on 
policies. Statute relating to transfer of fire insurance policies by operation of law held 
inapplicable to assigned policy. First National Bank of Dublin v. Colonial Fire Under- 
writers Ins. Co. (Ga.) 

593(1)—Party transferring partnership interest before filing of suit by partner not entitled to 
prt of judgment recovered. Germania Fire Ins. Co. v. Fort ny Par Grain & Elevator 

(Tex.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 

ae ~— won “ry waived right to rebuild damaged premises. Chauvin v. Superior 
ire Ins. Co 

§ 598. INTEREST ON AMOUNT OF LOSS. 

598—Indemnity insurer’s liability on judgment against insured limited to amount stated in 
bond, with wo thereon from date of judgment. Devlin v. New York er Casualty 
Taxicab Co. (N. Y.) séviledee 

598—Allowing interest on money due under fire insurance policies at 6 per * cent., held 
proper. Alliance Ins. Co. v. Continental Gin Co. et al. (Tex.)...............008. 1010 

598—Interest not recoverable wy, insured making no proof of loss as required by poncy. 
Hartford Fire Ins. Co. v. Owens. (Texas) 

598—Beneficiary under insurance policy held entitled to interest to date of judgment. 
man v. Iowa State Traveling Men’s Assn. (U. S. 

598—Interest runs from date of fire, where insurer denies liability (Wisc.).............000+ 539 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—Insured entitled to recover reasonable expenses and attorney’s fees, where insurer 
repudiated liability without reason. Watson et al. v. Ocean Accident & Guarantee 
Covanaiaat, . Lambe, .. - CBR) ics 050.000 vo seduces sacedvanys cate eoeweereceuuenece 

602—Statutory penalty and fees apply only to fire loss in tire marine insurance. Pennsyl- 
vania Fire Ins. Co. v. Johnson. (Arizona) 

602—Imposition of paaie for vexatious refusal to pay, joss held unwarranted. Campbell v. 
National Fire Ins. Co. of Hartford. (Mo.) 

602—Beneficiary held entitled to recover principal sum of life policy plus statutory damages. 
Myers v. Jefferson Standard Life Ins. Co. (Tex.) 

602—Statutory damages and attorney’s fees not recoverable for delay in paying loss under 
automobile theft policy. Webber v. Fidelity Lloyds of oe (Tex. 

§ 603. RELEASE OR DISCHARGE FROM LIABILIT 

603—Contract of shipper relieving carrier from liability, cnaiunaep to insurance effected by 
shipper, voids insurance - gives carrier no right of action as to insurance. Hartford 
Fire Ins. Co. v. Payne. a.) 

§ 605. SUBROGATION OF INSURER 

§ 606. —— ON PAYMENT OF LOSS IN GENERAL. 

(1) In general. 

606(1)—Insurer in case of loss of mortgaged property not subrogated to rights of mortgagee 
against mortgagor. Commercial Credit Co. y. Eisenhouer (Ariz.) 

606(1)—Right of insurer by subrogation or assignment, in absence of contract, stated. 
contract by carrier with shipper that insurance effected by latter shall inure to carriers 
benefit, insurer paying loss, is without right by —— or assignment. Insurer held 
entitled to recover against carrier es —" ipper for benefit of insurance on 
goods. Hartford Fire Ins. Co. v. Payne. 

606(1)--When railroad liable for fire <emaioaas by its engines, insurer has no right to 
subrogate to rights of insured. Boston & M. R. R. v. Hartford Fire Ins. Co. (Mass.). 

606(1)—Insurer, insuring plate glass window of leased premises with tenant upon payment 
of damage thereto, held not subrogated to right of tenant as against landlord who might 
have been liable to tenant for such damage under lease. Plate Glass Underwriters’ Mut. 
Ins. Co. v. Ridgwood Realty Co. (Mo.) 

606(1)—Rights of insurer as subrogee beyond cancellation by insured. Insurer entitled to 
enforce action as subrogee in its own name. Ocean Accident & Guarantee Corp., Ltd., v. 
Hooker Electro-Chemical Co. (N. Y.) 

606(1)—Insurer subrogated to recovery by property owner for negligent. burning of insured 
property to amount of insurance paid. Williams & Miller Gin. Co. v. Baker Cotton Oil 
Co. (Okla.) 

(3). Subrogation under marine policies. 

606 (3)—Sister ship provision of policy held to give ship sunk or its underwriters no claim 
against underwriters of colliding ship. No right of subrogation in underwriters of ship 

sunk by ship of common owner. Marine Ins. Co., Ltd., et al. v. McLanahan et al. 


U 
c (5). Subrogation under guaranty and indemnity policies. 

606(5)—lInsurer paying claims against insured for damages entitled to be subrogated to in- 
sured’s rights against wrongdoer. Defendant’s settlement regarded as made subject to 
rights of insurer by way of subrogation. Defendant’s settlement with insured’s trustee 
in bankruptcy held not to destroy insurer’s cause of action against defendant. Insurer 
held subrogated to rights of claimants, and hence not affected by settlement between de- 
fendant and insured’s trustee in bankruptc ‘Insurer held entitled to recover of de- 
fendant only on claims which it had satished. — Accident & Guarantee Corp., Ltd., 
v. Hooker Electro-Chemical Co. (N. 
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§ 607. UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607—Mortgagor after transfer had insurable interest; insurer’s payment to mortgagee held 
to have been payment on policy to insured, which latter could assert as payment of debt 
when sued thereon by insurer. Pike v. American Alliance Ins. Co. (Ga.) 

607—Right of insurer by subrogation or assignment, in absence of contract, stated. On - 
tract by carrier with shipper that insurance effected by latter shall inure ‘to carriers benefi 
insurer paying loss, is without right by subrogation or assignment. Insurer held entitled 


to receive against carrier contract with shipper for benefit of insurance on goods. Hart- 
ford Fire Ins. Co. v. Payne. (Ia.) 


XVIII. Actions on Policies. 


$ 608. NATURE AND FORM OF REMEDY. 

608—Insurer under blanket fire policy held not entitled to penteg: by ——- which 
issued specific policies. Wolf v. Hartford Fire Ins. Co. (Mo.) 

§ 611. GROUNDS OF ACTION 

611—Railroad’s right of action against insurer under statute becomes fixed, subject only to 


ordinary defenses open between insured and insurer. Boston & M. R. R. v. Hartford 
ae Ls MO COLDS os 6-5 pc's 0.56 sikePelone sets ak Osmo aa oe Beearte jencthic ees 4s aabwnnale 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. 
612(1)—Insurer’s disclaimer of liability held to dispense with refund or tender as condition 
to rescinding settlement and suing on policy. Provident Life & Accident, Chattanooga, 
Tenn. (Ala.) 
(2) Notice and proof of loss. 
612(2)—Failure to give timely notice and proof merely postpones bringing of suit when 
not expressly made ground of forfeiture. Insured’s failure to give immediate notice 
—_ not to bar recovery, where not made express ground of shape 
al. v. Ocean Accident & Guarantee Corporation, Limited. (Ariz.) 
612(2)—Failure to give immediate notice not ground of forfeiture clause requiring immediate 
written notice of injury to and suit by, employee not condition precedent but cannot be 
ignored. Home Life Acci. Co. v. Beckner. (Ark. 
612(2)— Making i of loss held condition precedent to recovery on accident policy. "Feder 
dland sualty Co. (IIll.) 
612(2)— Peat of loss held condition precedent to recovery when policy provides for forfeiture. 
Standiford v. American Ins. Co. (Ky.) 
. Submission to appraisal and arbitration. 
612(3)—Insured making bona fide attempt to carry out appraisement provision may bring 
action on failure of appraisers to agree. Chauvin v. Superior Fire Ins. Co. (Pa.)...... 
612(3)—Appraisal condition precedent to bringing of suit unless waived or modified by >. 
sequent mutual agreement. Offutt v. National Fire Ins. Co. of Hartford, Conn. (Mo.).. 
612(3)—Recovery of automobile theft insurance policy held not defeated by absence a 
request for arbitration. Campbell v. National Fire Ins. Co. of Hartford. (Mo.) 
§ 614. DEFENSES. 
615. —— IN GENERAL. 
615—Fact that insurer tendered insured amount due on policy of condition of assignment of 
policy by insured held not defense in suit by railroad on assigned policy. Boston & 
M. R. R. v. Hartford Fire Ins. Co. (Mass.) 
615—Tender held not a “deposit in court’? which statute requires of insurer before defense of 
misrepresentations can be set up. Mannion v. John Hancock Mutual Life Ins. Co. 
of Boston, Mass. (Mo.) 
§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST INSURED. 
616%4—Where ground on which verdict based not shown, no inquiry can be made in sub- 
sequent action. Burden on insurer to show injured minor employee hired contrary to 
statute within exemption from liability. Fidelity & one Co. of New York v. Stewart 
Dry Goods Co. (Ky.) 
616%4—Judgment against party secondarily liable conclusive on. one primarily responsible, if 
not in pari delicto. United States Fidelity & Guaranty Co. v. Williams. I 
616%—Judgment against Taxicab Co. held enforceable against insurer, though insurer de- 
faulted. Devlin v. New York Mutual Casualty Taxicab Co. —.) 
§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
§ 622. —— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(3). Computation of period of limitations. 
622(3)—Action on fire policy held not barred by limitations in policy. Camden Fire Ins. 
en Te Ue Oe LD Es choo n0 8s. 4d CA ES OSS A EO be babs Reba Cekawiae cae 
(5). Commencement of action. 
622(5)—Action after lapse of 12-month period barred, although suit was renewal of previous 
timely action, and begun within six months after non-suit thereon. Woodall v. Hartford 
Fire Ins. Co. (Ga.) 
§ 623. WAIVER OF LIMITATION. 
(4). Denial of liability. 
623(4)—Action on accident insurance policy not prematurely instituted where insurer dis- 
claimed all =: McKeon v. National Casualty Co. (Mo.).... 
$ 624. PARTIE 
(1). Daceien plaintiff in general. 
624(1)—Suit must be brought in name of beneficial owner. Union Ins. Soc. of Canton, Ltd., 
v. Sudduth. (Ala.) 
(2). Persons to whom policy is payable. 
624(2)— Persons to whom insurance policy is payable must be joined as parties in action 


at law. Security Ins. Co. v. Superior Court of California in and for Marin County 
et al. (Calif.) 
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(5). Necessary and proper parties. 
624(5)—Building contractor held not necessary or proper party 7 “ne on parol builder’s 
risk insurance policy. Hartford Fire Ins. Co. v. T S.) 
§ 625. PROCESS. 
§ 627. —— AGAINST FOREIGN INSURANCE COMPANIES. 
(2) Service on insurance commissioner or other official. 
<0) Gh hoon, by insurance commission, of service of original writ after return _da 
held sufficient to bring foreign insurance company into court. Coyle v. Interstate Busi- 
ness Men’s Acc. Assn. of Des Moines, Ia. (Pa.)........cccececsees cp-aaiiedes Soaeen te 
§ 628. DECLARATION, COMPLAINT OR PETITION. 
§ 629. —— FORM AND REQUISITES IN GENERAL. 
(1) In general. 
629(1)—Complaint held not demurrable for failure to gileee, whether insurer was a corpora- 
tion or ee, Allegation held to show that plaintiffs were beneficial owners of 
policy sued on nion Ins. Soc. of Canton, Ltd., v. Sudduth. (Ala.).........-eeeeees 
629(1)—Petition held to plead ratification of a a s unauthorized delivery of policy; demurrer 
to allegations and prayers for damages and attorney’s fees held properly overruled in view 
of sufficiency of petition to show right to recover on policy. Penn Mutual Life Ins. Co. 
v. Blount (Ga.) 
629(1)—Petition for So for total permanent disability held insufficient; averment_that 
laintiff furnished proof of disability as required by policy held mere conclusion. Penn 
utual Life Ins. Co. v. Milton. (Ga.) 
629(1)—Demurrer of item of petition for loss of cases containing whiskey should have 
been sustained. National Fire Ins. Co. v. Edgewood Co. 
629(1)—Pleading, alleging insurance contract and ones with its terms, held to allege 
cause of action. Germania Fire Ins. Co. v. Fort Worth Grain & Elevator Co. (Tex.). 
629(1)—Complaint by obligee on bond to protect purchaser of notes secured by conditional 
sale agreement held not to state cause of action. Harry M. Lasker, Inc. v. nee 
Surety Co. (U. S.) 
$ 634. PERFORMANCE OR WAIVER OF CONDITIONS. 
(1) ‘In general. 
634(1)—Petition held to plead ratification of agent’s unauthorized oe, of oplicy; demurrer 
to ——— and prayers for damages and attorney’s fees hedl properly overruled in view 
of sufficiency of petitions to show right to recover on policy. Penn Matual Life Ins. Co. 
vy. Blount (Ga.) 
(2). Conditions as to notice and proof of loss. 
634(2)—Complaint alleging waiver of notice of loss held sufficient. Ceylon Farmers’ Elevator 
Co. v. Fidelity & Deposit Co. of Baltimore, Md. (Minn.).............ccceeeccceceeees 
§ 635. LOSS AND CAUSE THEREOF. 
635—Complaint held to sufficiently allege that use of infected instrument by barber resulted 
in death of insured. James v. State Life Ins. Co. (Ind.) 
§ 639. ANTICIPATING DEFENSES 
639—Insured should not be compelled to anticipate defenses of Sentient misrepresentation 
or concealment of facts material to risk. Walker v. Fireman’s Fund Ins. Co. (Ore.).. 
§ 640. _ tng tel OR AFFIDAVIT OF DEFENSE. 
(1). n genera 
640(1)—Under blanket fire policy insurer held not entitled to claim peenn of losses to live 
stock exchange for other owners covered plaintiff's loss. 
640(1)—Neither compromise nor accord and satisfaction pleaded by. affidavit of defense in 
action on insurance policy. Turk v. Newark Fire Ins. Co. (U. 
(4.) Notice and proof of loss. 
640(4)—Defense predicated on failure to a proof in form stipulated in policy must be 
by special plea. New York Life Ins. Co. Turner. (Ala.) 
$ 641. PREPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
‘ (2). Estoppel and waiver. 
641(2)—Averments in replication held sufficient to show fraud of insurer in securing release 
from insured. Provident Life & Accident Ins. of Chattanooga, Tenn., v. Priest. (Ala.) 
641(2)—Pleading of acquisition of knowledge by agent insufficient to show insurer charged 
with notice. Turk v. Newark Fire Ins. Co. (U. S.) 
§ 642. DEMURRER. : : = 
642.—Petition, not begun within 12-month period provided in policy, dismissed on general 


demurrer. Woodall v. Hartford Fire Ins. Co. 
§ 645. ISSUES, PROOFS AND VARIANCE. 
(2). Matters to be proved. 
645(2)—Allegations and proof necessary to recovery under alternative provision of combina- 
tion life and accident policy stated. Sanders v. Jefferson Standard Life Ins. Co. (Miss.) 
645(2)—Forfeiture matter to be pleaded and proved. Germania Fire Ins. Co. v. Fort Worth 
Geain & Blewatie Co. ChB) oie cccvecccteectsiedcdnde dcctascseeemeedeudesdades éca ae 
(3). Evidence admissible under pleadings. 
645(3)—Proof of waiver of conditions may be made under general allegation of perform- 
ance of conditions of insurance contract. Equitable Life Assur. Soc. of the nited 
States vw. Campbell et als. CTI.) «oo o.oicciesisicic cd nic ccteiniesawieviddcdsiocde nisi cesedouce 
645(3)—Proof of plaintiffs’ “fire record” with other insurance companies held Seqeene re- 
jected. Union Ins. Soc. of Canton, Ltd., v. Sudduth. (Ala.) 
645(3)—Insured must plead waiver of delay’ ‘We notice or proof of loss. 
Insurance Company of North America. WED icicccceh cake OS OCRCANSA RS ECOAS EC KReene 
645(3)—Evidence casting suspicion on insured as to origin of fire not admissible under plead- 
ings. Evidence that coverage slips were made out by insurer’s agent admissible under 
denial. Evidence that misstatements in proof of less were made with consent and knowl- 
edge of insurer incompetent where not pleaded. Walker v. Fireman’s Fund Ins. Co. Ore.) 
645(3)—Evidence held properly excluded not applicable to issues. Continental Casualty Co. v. 
Agee. 8.) 


atum. (U. S.)ecens yabhedeaeeadeeae 796 


: 325 


154 





The Insurance Law Journal, Vol. 65 





645(3)—Evidence as to defendant’s offer to insure held properly admitted an pleadings 
in action for parol policy. Hartford Fire Ins. Co. vy. Tatum. Seer eceueee van 796 
). Variance. 
645(5)—Proof_of waiver not sufficient when furnishing of proofs of loss eee Feder v. 
Midland Casualty Co. 
645(5)—Proof showing cars insured to have been different 4 model than alleged held’ not 
material variance. Walker v. Fireman’s Fund Ins. Co. (Ore.). 
645(5)—Fatal variance held not to exist between allegations and_ proof as to. artnership 
interest of person to whom partner’s interest was transferred. Germania one: Ins Co. v. 
Fort Worth Grain & Elevator Co. (Tex.) bganceeebedasa tseewees 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—Loeal agent not assumed to be working on commission rather than salary. Walker v. 
Fireman’s Fund Ins. Co. (Ore.) 7 bake Sarmaeddow 6 euakon: Fee 
(2). Avoidance and forfeiture.—Insurance of property. 
646(2)—Burden on insurer to establish defense that insured has not qouaplied with war- 
ranty. Germania Fire Ins. Co. v. Fort Worth Grain & Elevator Co. (Tex.)....... 1003 
646(2)—Showing of non-compliance by insured, with forfeiture clauses, held prerequisite to 
insurer’s right to assert forfeiture. Germania Fire Ins. Co. v. Fort orth Grain & 
Elevator Co.  (Tex.) . 345 
646(2)—Burden of proving waiver of iron-safe clause, or that there was a. substantial - com- 
pliance therewith, rests on plaintiff. Cooper v. Providence Washington Ins. Co. (W. Va.) 352 
(4). Payment of premiums, 
646(4)—Insurer has burden of proving non-payment of any premium after the’ first. 
Burden on defendant to establish affirmative defense that second annual premium of 
life insurance policy had not been paid. Equitable Life Assur. Soc. of the nited 
nn S.A SOE TES. CRED os «55s. $ 5-5-5000 sih tie Aud be Gate 4a eas eee oa CEO 
646(4)—Burden on plaintiff to prove liability of insurer to insure codefendant at time of 
accident. Bell v. Weiner et al. f.) hine0 okS-eme-e 
(5)—Estoppel and waiver as to avoidance or forfeiture. 
646(5)—Plaintiffs had burden of showing waiver of provision in life insurance policy. 
Equitable Life Assur. Soc. of the United States v. Campbell et al. (Ind.) 
646(6)—Burden was on beneficiary to show death occlrred within terms of policy. 
Fidelity & Casualty Co. of New York (Mass.)......scccecsccscsecescncees 
646(5)—Duty and knowledge of adjuster held to raise no prametee of further knowledge. 
No presumption of adjuster’s knowledge of violations of policy from his not testifying to 
ignorance. German Alliance Ins. Co. y. Fort Worth Grain & Elevator Co. (Tex.)...... 
646(5)—Plaintiff failing to comply with iron-safe_ clause, required to show waiver by S 
fendant of preservation of records. Cooper v. Providence Washingtov Ins Co. (W. V 
(6). Rick and cause of loss in general. 
646(6)—Burden of proof on plaintiff to show injuries were within provisions of policy, Insured 
held not to have discharged burden of proving injuries within policy. ichener v. 
Fidelity & Casualty Co. of New York. (Ia.).. 
646(6)—One suing on insurance policy on life of one presumed dead must prove insured died 
=~ & due < gate of next premium. Mutual Life Ins. Co. of New York v. Louisville 
rust Co Ky.) 
646(6)—Burden on plaintiff to show accident and that it was proximate cause of death. 
Beckerleg v. Locomotive Engineers’ Mut. Life & Accident Ins. Ass’n. ey 
(7). Suicide. 
646(7)—Suicide never presumed to defeat action on life insurance policy. Metropolitan _ 
Ins. Co. v. Plunkett. (Okla.) 
646(7)—Presumption against suicide overcome by circumstantial evidence only if such as. 
to negative every reasonable inference of accidental death. Carter v. Standard Acc. 
Ins. Co. (Utah) 
(8). Extent of loss and liability of insurer. 
646(8)—Burden on insurer to prove depreciation of real property at time of fire, while burden 
on insured when rae property involved. Offutt v. National Fire Ins. Co. of Hart- 
ford, Conn. .(Mo.) 
646(8)—Burden is on insurer to prove depreciation of real property at time of fire. Burden 
is on insured to show value of personal property at time of destruction. State ex rel 
North British & Mercantile Ins. Co. ) 
(9). Notice and proof of loss. . 
646(9)—Burden on beneficiary of accident policy to prove that notice and proof of loss were 
given company. Feder v. Midland Casualty Co. (Ill.) 
§ 647. ADMISSIBILITY OF EVIDENCE. 
§ 648. —— IN GENERAL. 
(1) In general. 
648(1)—Communications between insurer and insurance commissioner held not binding on 
insurer; custom not part of contract by implication where inconsistent with express pro- 
ores: Pend  Bietanl-S ihe. Tew. Coz6; TCC AUR 056 So div ahs 0460 6:is 0090556406008 


§ 651. —— POLICY OR OTHER CONTRACT. 
(2). Making and completion of contract. 
651(2).—Proof of custom of local agent to keep possession of policies held admissible in action 
on parol policy. Hartford Fire Ins. Co. v. Tatu. (U. S.)........ FGI Ts dawns cee pets 
$ 654%. —— PAYMENT OF PREMIUMS. 
654 %—Testimony tending to, contradict all : payments of premium by anticipation pater 
acrengennes ore insurer”’s agent admissi Daley v. Metropolitan Life Ins. Co. (N.H.) 37 
§ 655. —— FRAUD OR MISREPRESENTATION. 
rr he Insurance of property 
655(1)—Contracts of sale held giaaleaibie under pleas that representations that trucks were 
new were false. Union Ins. Soc. of Canton, Ltd., v. Sudduth. (Ala.)........cccceeeees 408 
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(3). Guaranty and indemnity insurance. 
655(3)—Under evidence held certificate of life insurance in mutual comgeny, was forfeited by 
failure to pay assessments. Home Mut. Life Assn. v. Swa erty. (Ark 
655(3)—Evidence of insured’s failure to assist insurer in defending suit held inadmissible in 
action against insurer for a of judgment recovered. nited States Fidelity & 
Guaranty Co. v. Williams. (Md. 689 


§ 659. “ —— OF OR Seni TO PERSON INSURED AND CAUSE THEREOF. 
. uicide, 

659(2)—City medical examiner’s certificate of death by suicide held admissible in action on 
life Insurance policy. Branford Trust Co. v. Prudential Ins. Co. of America. (Conn.).. 623 

§ 655. FRAUD OR MISREPRESENTATION. 

(2) Life and accident insurance. 

655(2)—Exclusion of agent’s testimony as to mpemanetans by insured held not error. 
mings v. Home Mut. Ins. Assn. of Iowa (Ia.) 51 

§ 659. a) oe vor4 OR INJURY TO PERSON INSURED AND CAUSE THEREOF. 

. In genera 

659(1)—Death certificate held permissible and prima og evidence of cause of death. Silva 
v. Fidelity & Casualty Ins. Co. of New York (Mass.) 

659(1)—Admission in evidence of divorce petition as to insured’s reputation held erroneous, 
where reputation not in issue. Admission of evidence as to insured’s bad reputation held 
erroneous where reputation was not in issue. Admission in evidence of divorce petition 
showing ena 3 bee reputation held erroneous.. McKeon v. National Casualty Co. (Mo.) 

(2). uicide 

659(2)—Letters threatening suicide held admissible; whether absent person writing letter 
stating intention to commit suicide actually did so, and whether letter correctly sta sated his 
intention, for inf, Mutual Life Ins. <0 of New York v. Louisville Trust Co. (Ky.) 

§ 660. VALUATION OF PROPE 

660—Testimony of wife of insured as as aiis of merchandise destroyed held admissible. 
Mutual Fire Ins. Co. of Montgomery County v. Owen (Md.) 

§ 661. AMOUNT OF LOSS 

661—Testimony as to condition of automobile after alleged accidental collision properly ad- 
mitted. Yorkshire Ins. Co. vy. Bunch-Morrow Motor Co. (Ala.) 

§ 661. Letters written to insured ordering removal of building damaged by fire held properly 
admitted. Chauvin v. Superior Fire Ins. Co. (Pa.) 

§ 662. NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 

(1). In general. 

662(1)—Admission as evidence of notice of death of claimant’s statements held not objection- 
able, as being only part of = of death. New York Life Ins. Co. v. Turner. (Ala.).. 

662(1)—Proofs of loss admissible to show false proofs of plaintiffs, although not signed by 
plaintiffs. Union Ins. Soc. of Canton, Ltd., v. Sudduth, (Ala.) 

662(1)—Evidence of beneficiary’s physical and mental incapacity at time of autopsy of insured 
held relevant. Evidence of beneficiary’s lack of knowledge of existence of policy until 
after burial of insured held relevant to rebut any presumption of bad faith as to autopsy. 
International Travelers’ Assn. v. Melaun. (Tex.) 

(2). Arbitration and appraisal. 

662(2)—Damage to —- Ss car reer shown, where fact of award was disputed. Maryland 
Motor Car Ins. Co. v. Newell Contracting Co. (Ark.) 

§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 

(1). In general. 

665 (1)—Plaintiffs required to prove all material allegations of complaint to recover on 
insurance al Equitable Life Assur. Soc. of the United States v. or 
et al. (Ind.) 

665(1)—Evidence held not to warrant award for vexatious refusal to pay. 

John Hancock Mutual Life Ins. Co. of Boston, Mass. (Mo.) 

665(1)—Evidence held to show waiver of appraisal provision by subsequent agreement. 
Offutt v. National Fire Ins. Co. of Hartford, Conn. (Mo.) 

665(1)—Evidence held sufficient to sustain finding that sale of insured liquor was made or 
attempted to be made before national prohibition act took effect. Kistenmacher v. 
Travelers’ Indemnity Co. (Mo.) 

665(1)—Notice of assessment on each of insured’s policies held shown by evidence. 

v. Washington Fire Relief Assn. (Wash.) 
(2). The contract. 

665 (2)—Finding that husband did not make parol assignment of policy to wife before sub- 

stituting parents as beneficiaries sustained. Hooton v. Hooton. (Mich.).........ssseee0s 
(3). Avoidance and forfeiture. 

665(3)—Evidence held to sustain finding that insured was in good health at time of appli- 
cation and ns of first premium. Travelers’ Ins. Co. v. Fletcher American Nat. 
Bank. (Inc 

665(3)—Iron safe clause in insurance policy violated. Tedder v. Home Ins. Co. (Ala.).... 

Ce insufficient to show fraud or misrepresentation of insured. Metropolitan 

tne, Ch. 6, DE, . EE So cccteasecduuceses cneeda okt bade anséie dasa meres 

665(3) Insurer held under evidence not to have borne its burden of none policy forfeiture 
of non-occupancy or vacancy clauses. Bonham v. Northwestern t. Ins. Co. (Mich. 

665(3)—Evidence held not to show false representations by_insured as to model of automobile. 
Offutt v. National Fire Ins. Co. of Hartford, Conn. (Mo.) 

665(3)—Jury’s refusal to believe testimony of witness shown to be of bad reputation and 
automobile thief held insufficient to show passion, prejudice or misconduct. Cambell 
National Fire Ins. Co. of Hartford. (Mo.) 

665(3)—Evidence held to show insured falsely represented ownership of goods destroyed, 
and policy was therefore void. Columbia Corporation, Inc., v.. Insurance Co. of North 
America. (N. Y.) 
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665(3)—Overvaluation of automobiles by owner not necessarily evidence of fraud. Walker 
v. Fireman’s Fund Ins. Co. (Ore.) 

665(3)—Conflicting evidence held to sustain finding that insured paid ‘premium due in cash. 
First Texas Prudential Ins. Co. v. Sorley. (Texas) 

665(3)—Evidence held not to show that insured complied with warranty requiring inventory 
* his (Tex) of goods. Germania Fire Ins. Co. v. Fort Worth Grain & Elevator 
0. ex 

665(3) Evidence held not to show insured’s bad faith or failure to co-operate with insurer in 
defending action. United States Casualty Co. v. Drew. (U. S.).......... peak eas 686 

4). Loss and liability of insurer in general. 

665(4)—Evidence in action on fidelity bond of manager of elevator held sufficient to justif: 

ae, Ceylon Farmers’ Elevator Co. v. Fidelity & Deposit Co. fo Baltimore, Md. 


(Minn.) 
665(4)—_Verdict against insurance company for theft of car held proper. Evidence held 
sufficient to warrant finding that automobile was stolen. Nelson v. National Automobile 
Ins. Co. (Nebr.) 701 
665(4)—In action to recover on policy for theft of automobile burden is on plaintiff to estab- 
lish by preponderance of evidence that automobile was stolen; evidence held insufficient 
to show that automobile was stolen. American Ins. Co. v. Jueschke. (Okla.) 870 
665(4)—Proof on issue of insurer’s liability to insured codefendant at time of accident, held 
sufficient to support verdict against it. Bell v. Weiner et al. (R. I.)...........00. 873 
665(4)—Finding of jury that plaintiff sustained $1,000 damage by fire to insured property 
held not sustained by the evidence. Northern Assur. Co., Limited, v. Herd. (Tex.).. 1001 
665(4)—Insured’s estimate held sufficient proof of market value of automobile. Hartford 
Fire Ins. Co. v. Owens. (Texas) 
(5). Life and accident insurance. 
665(5)—Burden held on beneficiary in accident policy to establish prima facie showing of 
death resulting from accidental means. Evidence held not to show death following 
drinking of intoxicating liquor containing fusel oil, resulted from accidental means 
with accident policy. Calkins v, National Travelers’ Benefit Assn. of Des Moines eas 
665(5)—Admission that deceased died from injuries in automobile collision held to Sn 
conclusions that such injuries were covered by accident policy, and that death resulted 
therefrom. Jennings v. Travelers’ Equitable Ins. Co. (Minn.) 
665(5)—Rule that large verdict for personal injury may not rest wholly on testimony of sub- 
jective character has little application to suit on insurance policy. Evidence held to 
ont finding of disability justifying recovery. Carson v. New York Life Ins. _ 
(Minn. 
665(5)—Beneficiary in action on accident policy held to make out a prima facie case. 
v. National Casualty Co. (Mo.) 
665(5)—Evidence held to sustain finding that death of insured was caused solely through injury 
reived by violent and external means.. North American Accident Ins. Co. v. Baldwin. 


(Tex.) 
665(5)——Evidence held to support finding of insured’s death from accidental cause. “Inter- 
national Travelers’ Assn. v. Melaun. (Tex.) 393 
665(5)—Finding that disability resulted from second accident, sustained under evidence. 
American National Ins. Co. v. Burns. (Texas) 
665(5)—Evidence held to sustain finding insured did not die as result of train wreck, within 
meaning of insurance policy. Speelman v. Iowa State Traveling Men’s Assn. (U. ede<s S05 
665(5)—Verdict for insured under accident policy held against weight of evidence. Oka v. 
United States Fidelity & Guaranty Co. (U. S.) 
(6). Suicide. 
665(6)—Evidence of suicidal death held to require remittitur of amount recovered in excess 
of premiums paid. Brandford Trust Co. v. Prudential Ins. Co. of America. (Conn.).. 623 
665(6)—Suicide is not assumed without clear proof. Silva v. Fidelity & Casualty Co. of 
Pe NMED acc dec ce ORR aaa scene ee taie shee ae kad a ER Cae sede mae ome ne oak eee 55 
665(6)—Verdict of death by accidental means held sustained vy evidence. Carter v. 
Standard Acc. Ins. Co. 
(7). Proof and adjustment of loss. 
665(7)—Finding that award was not binding sustained. Maryland Motor Car Ins. Co. v. 
Newell Contracting Co. (Ark.) 
665(7)—Admission of liability under policy held to amount to construction of provision regard- 
ing notice of claim. Jentz v. National Casualty Co. (N. D.) 
(8). Estoppel or waiver. 
665(8)—Evidence held to warrant finding that insurer waived written proof of loss. York- 
enite EAS, TG. ¥. POUCH EROSTOW SEONOr Com, CARON D ec con dca brs Sir 0 GSGu cca cae etenca mace 
665(8)—Promise of adjuster to pay loss not shown. Tedder v. Home Ins. Co. (Ala.)...... 
665(8)—Evidence held to sustain finding that insurer waived forfeiture of policy for non- 
payment of premiums. Toles v. Equitable Life Assur. Soc. of United States (Minn.). 
665(8)—Finding that itemized statement of loss waived held warranted. Ceylon Farmers’ 
Elevator Co. v. Fidelity & Deposit Co. of Baltimore, Md. (Minn.) Re Sie wed ess hee mk oe 
a that, when applicant correctly states facts to insurer’s agent, who misstates them 
& a apemantion, insurer is bound, held not to apply. Shaughnessy v. New York Life Ins. 
inn.) 
665(8)-—Evidence held sufficient to sustain finding of insurer’s waiver of_clauses pertaining to 
taking of inventory and keeping of books and invoices. Germania Fire Ins. Co. v. Fort 
Waitin See ener: SO. CR Ss nana sono gE ne bene Gea. bane 08 sak onehie ween keen’ 
665(8)—Evidence that insured’s agent knew that insured did not have fireproof safe held 
sufficient to show waiver of iron safe clause. Detroit Fire & Marine Ins. Co. v. Wright. 
(Texas) 
665(8)—Judgment awarding interest on amount of policy from date of loss affirmed, not- 
withstanding failure to make proof of loss. Hartford Fire Ins. Co. v. Owens. (Texas)... 881 
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§ 666. AMOUNT OF RECOVERY. 

666—Recovery of insured ilmited to amount provided in policy. Mutual Fire Ins. Co. of 
Montgomery County y. Owen (Md.) 

666—Extent of recovery under statute for partial loss by fire stated. At common law, 
insured, in case of partial loss, is entitled to exceed amount of policy. Interest 
on amount of fire loss held recoverable from date 60 days after filing proofs of loss. 
Columbia Real Estate & Trust Co. v. Royal Exchange Assurance. (S. C.).......... 

§ 668. QUESTIONS FOR JURY. 

(1). In general. 

668(1)—Plaintiff held to have made prima facie case. Mannion v. John Hancock Mutual Life 
Ins. Co. of Boston, Mass. (Mo.) 

668(1)—Submission of vexatious refusal to pay proper. 


668(1)—Whether carrier was private carrier or common carrier within accident policy, held 
question for court, and not question of fact for jury. Chenery v. Employers’ Lia- 
bility — Corp., Ltd. (U. S.) 

Agency. 

668(2)—Whether insured clothed broker with authority as agent to waive policy requirement 
for 10 days’ notice of cancellation and empowered him to return policies without notice, 
held for jury. Michelson v. Franklin Fire Ins. Co. of Philadelphia (Mass.) 

668(2)—Evidence as to whether contract of insurance by agent was within scope of authority 
held to present question for jury. Cline v. Fidelity Phenix Fire Ins. Co. (Nebr.) 

668(2)—Evidence of agent’s authority held sufficient to go to jury. Atlas Assurance Co., 

td., v. The Hub. (Okla.) 

668(2)—Whether certain individual had authority from insurer to represent it in adjusting 

fire loss held for jury. Germania Fire Ins. Co. v. Fort Worth —— & Elevator Co. 


(Tex.) 
668(2)—Evidence of agency of adjuster “for ‘insurance company 
Hubbard v. Hartford Fire Ins. Co. (Wash.) 
(3). The contract in general. 
668(3)—Whether loss of personal property by fire is total is question ie 
disputed. State ex rel North British & Mercantile Ins. Co. v. Cox. 
668(3)—Whether automobile was total loss held, under evidence for a. 
Ins. Co. of America. (Mo.) 
668(3)—Whether rider represented parties’ intentions or had been accepted ~~ for — & 
Perley Fitch Co. v. Phoenix Ins. Co. (N. H.) 
668(3)—Amount of loss for jury, where evidence conflicting. 
Ins. Co. (Pa.) 


(4) Avoidance and forfeiture. 
668(4)—Whether insured sufficiently complied with policy regarding 


jury. _ Fire Ins. Co. of Montgomery County v. Owen ( 
Title or interest in, possession of, or Sanaa ee property. 
668(5)—W hether ward repudiated agreement permitting insured to place building on his prop- 
erty, held for jury.—Whether insured truthfully disclosed interest and condition of his 
title to property held for onl Mutual Fire Ins. Co. of maenene County v. Owen. 


668 (8) nbvidence held to make jury question whether insurer was estopped to insist on can- 
cellation of policy for non-payment on due date of extension note. Harvey v. Phila- 
delphia Life Ins. Co. (S. Car.) 

668(5)—Evidence held sufficient to raise question of fact as to. insurer’s waiver of ee if 
any, of autopsy clause of policy. International Travelers’ Assn. v. Melbaun. (Tex.).... 

668(5)—Evidence requiring finding that insured was not sole and unconditional owner held 
to "Co directed verdict for defendants. Scheurer et al. v. St. Paul Fire & Marine 
Ins. Co. : 

——Fraud or misrepresentations in general. 

668(6)—Whether statement that manager of elevator had honestly accounted for property 
was misrepresentation increasing risk of loss held question for jury. Ceylon Farmers’ 
Elevator Co. v. Fidelity & Deposit Co. of Baltimore, Md. (Minn.) 

668(6)—Claim under automobile theft insurance policy for amount in excess of value of new 
car held not to establish attempt fraud, avoiding policy. Campbell v. National Fire Ins. 
Co. of Hartford. (Mo.) 

668(6)—Falsity of representations inducing issuance of covering slips under open policy 
properly submitted. Walker v. Fireman’s Fund Ins. Co. e. 

668(6)—Insurer held entitled to have jury pass on question whether insured had SON sworn 
to material fact with intent to deceive. Orenstein v. New Jersey Ins. Co. of Newark, 
Be. Je an Car.) 

—— Health, condition, or habits of insured. : 

668(7)— Evidence as to illness of insured at time of taking policy for jury. Life & Casualty 
Ca. of. Temes. 0) CRO. CS ies cbc ok as sinha ce cinct s veopiseveutcsassaceutentan 

668(7)—Evidence held to show false statement of applicant as to having consulted physician 
materially affecting risk, entitling insurer to direct verdict. Flikeid v. New York Life 
Ins. Co. (Minn.) 

668(7)—Whether ont was afflicted with venereal disease when applying for health and acci- 
dent insurance held for jury. Black vy. Central Business Men’s Assn. (Minn.) 

668(7)—Whether applicant’s representation as to condition of his health constituted material 
misrepresentation held properly left to jury. Denler v. Continental Casualty Co. (U. S.) 

8) Payment of premiums. 

668(8)—Whether overdue premiums paid before insured’s death for jury. Commonwealth 
Life Ins. Co. v. Vanhoose (Ky.) 

(10 Loss and liability of insurer in general. 

668(10)—Evidence of embezzlement by bank cashier held sufficient to go to jury. Farmers’ 
& Merchants’ State Bank of New York, Mills v. National Surety Co. (Minn.) 
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(11) Life or accident insurance. 

668(11)—Verdict pregaete directed for insurer where insured failed to sustain burden. 

ichener v. Fidelity & Casualty Co. of New York. (Ia.) 

668(11)—Whether insured met bie death by accident held for jury. National Life a Acci- 
dent Ins. Co. v. Braswell. 838 

668(11)—Whether paralysis with tia insured was afflicted was caused solely by gunshot 
wound, held for jury. Black v. Central Business Men’s Assn. (Minn.) 130 

668(11)—Statements against interest in proof of death admissible, but not conclusive and, 
when ene are given, quetsion is for jury. Nichols v. Supreme Tribe of Ben 
( Mo.) 

668(11)—Proximate cause of locomgtive engineer’s death was question of fact. Duty of 
ascertaining proximate cause of death is for jury. Proximate cause of insured’s 
death held for jury. Beckerleg v. Locomotive Engineers’ Mut. Life & Accident Ins. 
Ass’n. (Mo.) 

668(11) "Liability of insurer to insured suffering from torticollis held not necessarily con- 
trolled by policy provision regarding chronic diseases, including rheumatism. Jentz v. 
National Casualty Co. (N. D.) 

(12). —— Suicide. 

668(12)—Quertion of self-destruction of insured held for jury. New York Life Ins Co. v. 
Turner. (Ala.) 

668(12)—Evidence as to insured’s insanity at time of death held sufficient for jury. Penn 
Mutual Life Ins. Co. v. Roberts. (Ky.) 

668(12)—Letters threatening suicide held admissible; whether absent person writing letter stating 
intention to commit suicide actually did so and whether letter correctly stated his in- 
tention, for jury. Mutual Life Ins. Co., of New York v. Louisville Trust Co. (Ky.) 

14). Notice, proof and adjustment of loss. 

668(14)—Conflicting evidence on issue held to ee its submission to jury. Provident Life 
& Accident, Chattanooga, Tenn., v. Priest. MIG Vnddaisie s alan os Gsnkisn)\ hae eeeeee 

668(14)—Whether insured’s father acted in oideiees s wae in notifying agent of insured’s 
death held for jury. Feder v. Midland Casualty Co. (Ill.) 

668(14)—Issue as to compliance with policy in furnishing proofs of loss presents question of 
fact for jury; verdict finding that proof of loss was submitted not set aside if any com- 
petent evidence reasonably tends to support it. Security Ins. Co. v. Baldwin. (Okla.).. 

(15). Estoppel or waiver. 

a affirmative charge for defendant not error. (Tedder v. Home Ins. Co. 
( ) ese 

668(15)—Where evidence of waiver undisputable, issue is cS as wae « law. I. 
Terry and H. Rosenberg v. American Ins. Co. (Ia.) 74 

668(15)—Evidence of waiver of requirements of policy for jury. Hubbard — v. Hartford” 
et RMNR SI, SSI. Di xi0 Nd Kw Kno och ed oho ae his Cole pren Shire hd cbiaint ss sed eae aha. er 1152 


§ 669. INSTRUCTIONS. 
(2). The contract. 
960(3)~tateeadelnns that provision of policy as to increased hazard within knowledge “or” 
control og erroneous. Orenstein v. New Jersey Ins. Co. of Newark, N. J. (S. Car.).... 340 
Health, condition or habits of insured. 
669(7)—Optional with company whether to issue policy to applicant suffering ailment which he 
represents he does not have, and company need not justify refusal. Denler v. Continental 
Casualty Co. (U. S.) 
(10). Risks and cause of loss in general. 
669(10)—Charge that disappearance of earrings was insufficient evidence of theft through 
wera 7 rejudicial error. Schultz v. Fidelity & Casualty Co. of New York. (Mo.) 746 
(12 Extent of loss and liability of insurer. 
669(12)—Testimony of insured that goods had not depreciated held _ not objectionable as being 
conclusion; instruction held warranted by evidence. Smith v. Aitna Ins. Co. (Mo.).... 85 


(13). NOTICE, PROOFS, AND ADJUSTMENTS OF LOSS. 
669(13)—Instruction held not erroneous as not requiring jury to find that statements made 
by plaintiff in proofs of loss were made with fraudulent intent. Wittels Loan & Mercan- 
tile Co. v. American Cent. Ins. Co. (Mo.) 
669(13)—Instructions held erroneous in not requiring jury to find insured materiall — 
erated value of goods and amount of loss with intent to defraud. Wittels fabs 
Mercantile Co. v. Liberty Fire Ins. Co. (Mo.) 


§ 675. COSTS AND ATTORNEY’S FEES. 

675—Allowance of attorney’s fees in suit on Kansas fire policy held proper. Lowry v. Fidelity 
Phenix Fire Ins. Co. (Mo.) 

675—Assured may no recover from casualty assurer fees paid private oa employed 
to assist assurer’s counsel. If casualty assurer protests against appeal, it is not liable 
for attorney fees and cost incident to uch appeal. Boling v. Ahbri my ‘et al. (Okla.).. 1061 


XIX. Reinsurance. 


$ 676. POWER AND RIGHT TO REINSURE RISK. 

676—Insurer could not, without policyholder’s consent, make contract of reinsurance which 
abrogated rights of insured against original insurer. Empire Life Ins. Co. et al. v. 
Landman. (Ala.) 

§ 677. THE CONTRACT IN GENERAL. 
679. —— CONSTRUCTION AND OPERATION. 

679—A third person may sue upon contract made for his benefit, if benefit became part “ 
consideration. Liability imposed by contract of reinsurance, sued upon by assured 
be construed subject to exemptions, modifications, and limitations stipulated in it. a 
tract of insurance accepted by beneficiary is to be liberally construed in favor of assured. 
mumpire Life Ing, ‘Co: ot’ al, v. Landitan. CAMB.) iss i. Ua CH Ne ee des ee wlwcslenie 616 
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§ 684. EXTENT OF LIABILITY OF REINSURER. 

684—Foreign State Insurance Commissioner, liquidating affairs of insurer, could contract 
with reinsurer as to changes in terms of original policies, as merely binding contracting 
parties. (Ala.) 

§ 686. ACTIONS ON CONTRACTS OF REINSURANCE. 

686—Reinsurer, sued on reinsured policy on which assured permitted premiums to lapse, held 
required to plead facts defeating reinsurance contract. Bill. against reinsurer to recover 
on policy on which premiums lapsed, but containing automatically non-forfeitable clause, 


held not subject to demurrer. Office of demurrer stated. Empire Life Ins. Co. et al. v. 
Landman. (Ala.) 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS, 


§ 688. EXEMPTION FROM GENERAL LAW _ REGULATING INSURANCE. 

688—Provision in certificate of Fraternal Benefit Society for twelve monthly a da held 
not to convert certificate into an old line or stipulated premium policy. Fraternal Bene- 
ficiary Society held exempt from qn’ insurance law, though Lodge where insured’s 
application was taken had ceased to hold meetings. State ex rel National Council of 
Knights and Ladies of Security v. Allen. (Mo.) 

§ 697. SUPERIOR, SUBORDINATE, AND AFFILIATED BODIES. 

697—Knowledge of local camp or officer imputed to association. Sovereign Camp, 
W. O. W., v.Hines. (Tex.) 

(B) THE CONTRACT IN GENERAL. 

§ 711. NATURE OF THE CONTRACT. 


711—Constitution and laws of association held not to render amount of benefit specified in 
certificate indefinite. Taylor ¥. _ Security Ben. Assn. of Topeka, Kansas. (Mo.) 

§ 712. WHAT LAW GOVERN 

712—Validity of by-law governed 4 law of state where association incorporated, and bene- 
ficiary of one becoming member in another state cannot recover in violation of ay" law 
valid in state of society’s domicile. Modern Woodmen of America v. Mixer. (U. 

§ 713. APPLICATION AND ACCEPTANCE. 

713—Statute held only to require subjective examination of applicant for insurance in fraternal 
society to be signed and made part of insurance agreement. Fraterial beneficiary associa- 
tion held to have complied with statutory requirements in admitting applicant to beneficial 
membership. Taylor v. Security Ben. Assn. of Topeka, Kansas. (Mo.) 

§ 716. CHARTER "OR ARTICLES OF INCORPORATION AS PART OF CONTRACT. 

716—Fraternal beneficiary society law is part of every certificate holder’s contract. State ex rel 
National Council of Knights and Ladies of Security v. Allen. (Mo.) 

§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 

$ 718. EXISTING PROVISIONS. 

718—By-laws of benefit association forming part of policy are enforceable and binding, if rea- 
sonable. Mays v. Sovereign Camp, W. O. W.  (Tenn.) 

718—Duty of assured to acquaint herself with by-laws made part of certificate. 
v. Home Benefit Assn. of Hill County et al. (Texas) 

§ 722. VALIDITY IN GENERAL. 

722—Provision denying recovery on disappearance of insured in absence of proof of actual 
= — expiration of life expectancy not against public policy. vy v. Sovereign 


Cam oO. W..  ¢ n.) 

$ 724. "eSTOPPRL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 

¥). n genera 

724(1)—Association held estopped to assert defense of ultra vires to endowment contract. 
Association estopped to assert defense of ultra vires to endowment contract. Marshall v. 
Knights of the Taccabees of the World. (Mo.) 

724(1)—Fraternal society not estopped from a ie ultra vires as to contract beyond its 
statutory powers. Schell v. Grand Lodge, A. O. U. W. (Nebr.) 

§ 726. CONSTRUCTION AND OPERATION IN GENERAL. ; 

726—“Actual death” of insured held to mean rent death as distinguished from presumptive 
death. Mays v. Sovereign Camp W. O CEGRRI) oe civ cscivecs Seveteewds 

(C) DUES AND ASSESSMENTS. 


§ 733. POWER AND DUTY TO MAKE ASSESSMENT. 

Sees of death benefit by secretary held legal in view of provisions of constitution 
and by-laws. Tennison v. Home Benefit Assn. of Hill County et al. (Texas) 

§ 734. LIABILITY TO ASSESSMENT. : 

734—Contention that Association had sufficient funds paid by assured to cover delinquent 
assessment held without merit. Tennison v. Home Benefit Assn. of Hill County et al. 
(Texas) 

(D) FORFEITURE OR SUSPENSION. 


$ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(2). Powers of officers and agents. . : 
755(2)—Record keeper held agent of association in collecting and forwarding dues notwith- 
standing provision in by-laws. The Maccabees v. Johnson. (Texas)....... wb nde omewé gabe 
(4). Custom and course of dealing. 
755(4)—Forfeiture for delinquent payment of dues held waived by acceptance of overdue 
payments through agent. The Maccabees v. Johnson. (Texas) 
$ 758. REINSTATEMENT 
759. —-—— RIGHT IN GENERAL. : ; é 
759—Benefit society not liable for benefits accruing after forfeiture, unless terms of reinstate- 
ment are complied with. Fraternal Brotherhood v. Grijalva. (Ariz.) 
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§ 761. HEALTH AND CONDITION OF INSURED. 

761—Warranty of good health by tender of past-due assessments not affected by statute as to 
waiver of prompt payment by acceptance thereof. Requirement of good health and 
warranty thereot as condition of reinstatement of lapsed certificate not unreasonable. 
Certificate not reinstated by insured’s payment of delinquent premiums while confined to 
_ with fatal diseases, with insurer’s knowledge. Fraternal Brotherhood v. Grijalva. 
CODD: gis Ce hans 05 NS e Shs AAD TESS Cah R ee sede cedeens 

§ 763. —— WAIVER OF OBJECTIONS. 

763—Bound by reinstatement of member by local camp, though in violation of by-laws. 
Requirement that reinstated member remain in good health for 30 days held waived. 
Semeeeneeh:) Cane Wie EDs. Wig Cy RR. COND Sead a ows 5 SiON SS Ons Ube 0s RENE ot 

(E) BENEFICIARIES AND BENEFITS. 


; 766. STATUS OF BENEFICIARIES IN GENERAL. 
766—Claim under certificate in fraternal beneficiary society is personal a, and not lien upon 
specific property. Benefit certicate in fraternal beneciary society held not a res, but 
merely evidence of obligation of society claim of heirs against society under benefit cer- 
tificate held personal enforceable, transitory. Austin v. Royal League. (lIll.)........ 
§ 768. PERSONS WHO MAY BE BENEFICIARIES. 
§ 770. STATUTORY PROVISIONS. 
770—Husband may not substitute sapeveer beneficiary in place of lawful wife. Andrews 
ve bs reaeiey Grand Lodge of North Carolina Free and Accepted Order of Masons 
CN. 
§ 777. INVALID OR INEFFECTIVE DESIGNATION. 
777—Jurisdiction over heirs of insured necessary to adjudicate claim of ineligible beneficiary 
for reimbursement of assessments. urisdiction of parties entitled to payment necessary 
as condition to decree reimbursing ineligible certificate holder. Ineligible beneficiary in 
certificate of fraternal benefit society entitled to reimbursement of assessments paid in good 
faith. Austin v. Royal League. (lIl.) 
§ 779. CHANGE OF BENEFICIARY. 
§ 780. RIGHT TO CHANGE IN GENERAL. 
780—One designated beneficiary after statute making her improper beneficiary could_ not 
take advantage of any vested rights in policy issued before statute. Andrews v. Most 
oe Grand Lodge of North Carolina Free and Accepted Masons (N. Car.).... 
§ —— VESTED INTEREST OF BENEFICIARY. 
fos Madiiaan under fraternal benefit insurance certificate has no vested interest, but 
mere expectancy. Hunsucker v. Modern Brotherhood of America et al. (Tex.)...... 
783—Beneficiary of policy in fraternal benefit association held not to have vester interest. 
Supreme Home of Ancient order of Pilgrims v. Price. (Tex.)...........seeeeeeee 
§ 784. MODE OF CHANGING DESIGNATION. 
(1). In general. 
784(1)—Attonn ted change of beneficiary under fraternal benefit certificate not complying with 
by-laws held ineffective. Orcutt v. Modern Woodmen of America et al. (N. Y.) 
784(1)—That application for change of beneficiaries not addressed to eopeneent officer held 
immaterial. Supreme Home of Ancient Order of Pilgrims v. Price. (Tex.) 
(2). Death of member before change is completed. 
784(2)—When equity will treat new benefit certificate as issued, where insured has done 
all - - power to change beneficiary, stated. Orcutt v. Modern Woodmen of America 
et al, ( ) 
784(2)—Appointment, several days before death of insured, of second beneficiary to share in 
policy in fraternal benefit society valid. Supreme Home of Ancient Order of Pilgrims 
v. Price. (Tex.) 
(6). Who may make objection. 
784(6)—Beneficiary under prior certificate could not complain of irregularity in issuance of 
new certificate, where insurance association did not question its validity. Hunsucker 
v. Modern Brotherhood of America et al. (Tex.).....ccccvcccccccvccccvccvccveces 958 
§ 799. INTEREST AND AMOUNT OF BENEFITS. 
799—Interest charged on money due beneficiary of deceased member from time of proof 
of loss, and not death. Sovereign Camp, W. O. W., v. Hines. (Tex.).............. 
$ 800. DAMAGES FOR REFUSAL OF PAYMENTS. 
800—Statute relating to claim for penalty and attorney fees held not applicable to mutual 
benefit associations. Thetford v. Modern Woodmen of America. (Texas) 
(F) ACTIONS FOR BENEFITS. 
§ 803. PROVISIONS OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBERSHIP. 
§ 805. ——-RESORT TO COURTS FOR SETTLEMENT OF DISPUTES. 
(1). In general. 
805(1)—Member of Fraternal Benefit Society suspended for violation of reasonable by-law 
must pursue remedy provided by society for review of suspension, if such remedy is rea- 
sonable and adequate before resort to courts. Smith v. Smith Slavonic Catholic Union. 
(W. Va.) 
§ 809. DEFENSES. 
809—Tender of premiums paid unnecessary to set up defense of breach of warranty. Taylor v. 
Security Ben. Assn. of Topeka, Kansas. (Mo.) 
$ 813. PARTIES. 
813—Wife, named as beneficiary, entitled rather than administratrix. Andrews v. 
Worshipful Grand Lodge of North Carolina Free and Accepted Order of Masons (N. Car.) 
§ 816. EVIDENCE. 
§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
817(1)—Burden of defendant, where pleading special defenses inferentially admitting com- 
laint and seeking to avoid by reason of special matter, Sovereign Camp, W. O. W. v. 
ay. 
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§ 818. —— ADMISSIBILITY. 
(1) In general. 
818(1)—Original policy properly admitted, where substituted policy made out to improper 


beneficiary. Andrews v. Most Worshipful Lodge of North Carolina Free and Accepted 
Cy OE. ae: Cars CARO LS nn. co dock ken ces Kevkcccbedccnbosse wee bare dethscdeeemere 488 


SURETY INDEX 


ACCORD AND SATISFACTION—To constitute accord and satisfaction there must be 
new contract, with usual essentials when defendant not asked to agree to supposed settle- 
ment, as to ‘which =e suffered not detriment, there was no accord and satisfaction. 
Imperial Elevated v. Hartford Accident & Indemnity Co. (Minn.) 

AGENCY—Principal bound by apparent authority as to third person acting in ignorance 
of limitations on agent’s authority. Maryland Casualty v. Moon et al. (Mich.) 

ALTERATION—Payments made to building contractor in excess of amount required by 
contract to be withheld, held not an alteration ot contract but a violation thereof. Com- 
mercial Casualty Ins. Co. v. Durham County. (N. C.) 

APPEAL BOND—Surety on appeal bond held not discharged from liability by reversal mi 
judgment as to one of principals. Probst v. Massachusetts Bonding & Ins. Co. (Mich.). 

ALTERATIONS—Alterations made in building contract binding on surety unless so exten-— 
sive as to amount to a departure from original contract. Roberts v. Security Trust & 
ns: Se GM, CES 0 aac’ 0s Dh aie ba «Abs AREAS ROE aie hanes Cae Raa Tee 1074 

ATTORNEY’S FEES—Commission merchant’s bond held within statute authorizing taxa- 


“aa attorney’s fees as costs. Swisher v. Fidelity & Casualty Co. of New York. 
e 


BAIL—Surety held liable, though there was no term held at time specified. 
v. Duke. (Washington, D 

BAIL BOND—Dismissal of prosecution held discharge of surety on bail bond, notwith- 
standing filing of new information charging same offense. State v. Fidelity & Deposit 
Co. of Maryland. (Wash.) 

BANKRUPTCY—Appointment of receiver for bankrupt road contractors’ equipment being 
used by bankrupts’ surety in completing work held not abuse of discretion. Southern 
Surety Co. v. Maxwell. U. S.) 

BANKRUPTCY—Insolvency of insurance agent failing to remit collected premiums no 
defense in action on bond, where agent mingled such funds with his own without knowl- 
edge of principal. National Surety Co. v. cCutcheon. (Tex.) 

BILLS AND NOTES—Holder of note given for antecedent debt is holder for value. 
Surety company held not holder for value of YY in discharge of creditor’s claim. Ameri- 
can Surety Co. of N. Y. v. Palmer. (N. Y. 

CANCELLATION—Statute requiring bonding company to give written statement of ground 
for cancellation or refusal to renew bond, held ny to constitutional objections. Fidelity 
& Deposit Co. of Maryland v. Pence. 

CANCELLATIONS— Recovery from discharge agent of commission on cancelled policies 
did not require showing of validity of cancellations, unless terms of policies necessitated 
such showing. National Union Fire Ins. Co. v. Nevils. CRA Re cc baveeataccatiphennea 1088 

COMMISSION—When insurer returns to insured unearned portion of premium paid on 
cancelled policy, insurer’s agent entitled to retain commission only on amount of premium 
retained by insurer. National Union Fire Ins. Co. v. Nevils. (Mo.)........+++.s000- 1088 

COMMISSION MERCHANT’S BOND—Consignment of grain to commission merchant to 
be stored and sold on direction by consignor is within protection of statutory bond. 
Swisher v. Fidelity & Casualty Co. of New York. (Neb.).......ccccccccccceeececseees 897 

COMPLETION OF WORK—Owner’s refusal to pay installment to building contractor 
held not to release sureties who completed contract and received subsequent payments. 
Deemer. | CE) oc ccc ccbccan iced ss veckeatcvcis dv eneyheade«kaamenene 1069 

CONSTITUTIONALITY—Statute requiring bonding company to give written statement of 
ground for cancellation or refusal to renew bond, held subject to constitutional objec- 
tions. Fidelity & Deposit Co. of Maryland v. Pence. (Texas) 

CONTEMPT —Recovery against surety on bond given on appeal from judgment adjudicating 
principal in contempt for failure to pay maintenance for children held limited to amount 
due on rendition a judgment, with interest and costs. Maryland Casualty Co. v. Kerr, 
(Ind.) 

CONTRACT BOND—Petition in suit by Federal agent in charge of railroads for breach 
of contract held defective for failure to allege that work was completed according to con- 
tract. Massachusetts Bonding & Ins. Co. v. Davis. (Texas) 

CONTRACTOR’S BOND—“laim for rent, depreciation and redelivery of steam shovel not 
claim for “Labor or Material” within road contractor’s bond. State for use of Gwyns 
Falls Quarry Co. v. National Surety Co. (Md. 

CONVERSIO) idence held to show conversion of funds by treasurer. City of Pocatello 
vy; Widente & Diepeakt Co, CEG) ooo ccc ccc cnvcteccavceetecpodsoctsabeVnspeeeennesens 1083 

COVERAGE—Surety’s liability not extended by implication beyond expressed terms of his 
contract. Roberts v. Security & Savings Bank et al. (Calif) 

DEPOSITORY BOND—Suit by depositor against bank for cashier’s defalcations held_prop- 
erly joined with bank’s cross actions against cashier’s surety. National Surety Co. v. 
Atascosa Ice, Water & Light Co. (Texas) 
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DURESS—Evidence held to support verdict and finding that defendant’s agents obtained con- 
veyance of land and money from plaintiffs by duress. Quinn v. United States Fidelity 
& Guaranty Co. (Minn.) 

EMBEZZLEMENT—Evidence of embezzlement by bank cashier held sufficient to go to 
inn: — & Merchants’ State Bank of New York Mills, v. National Surety Co. 

inn. 

EVIDENCE—Evidence of embezzlement by bank cashier held sufficient to go to jury. 
Farmers’ & Merchants’ State Bank of New York Mills v. National Surety Co. (Minn.).. 

EXECUTOR’S BOND—Demurrer to answer that defendant held property of decedent as 
result of pledge executed by four of six devisees individually held properly sustained; 
pledging decedent’s property by agreement executed by four of six devices individually 
weet avers misappropriation. Samels et al. v. Hartford Accident & Indemnity Co. 
(Minn 

EXPENSE—Reasonable attorney’s fees and expenses incurred by surety sued on appeal bond 
held for jury. United States Fidelity & Guaranty Co. v. Holcomb. (Tex.) 

FIDELITY BOND —Obtaining advances on consignment of grain held to constitute breach 
of commission merchant’s bond though loss not discovered during term. Swisher v. 
ee a Sees Se te SU OUR CITED, a's aca ck ca biena skibaninde baa OAS daw visas 

FIDELITY BOND—Board of bank directors should procure and file surety bonds insuring 
our own fidelity as officers and employees. McIntosh v. American Surety Co. 

) 

FINDINGS—Special finding, to prevail over general verdict, must be irreconcilably 
inconsistent with it; special finding decedent was guilty of negligence contributing in- 
directly to injury held not inconsistent with general verdict. State ex rel. Myles v. 
American Surety Co. of New York. (W. Va.) 

FORGERY—Bond to indemnify purchaser of notes and conditional sales agreements held 
not to protect against forgery of notes by seller of automobile. Harry M. ayes Inc., 
v. National Surety Co. (N. Y.) oemecccccs 

FORGERY—Conviction of drawee for forgery of bills of lading substituted | for genuine 
bills attached to draft held not conclusive that bank’s loss was effected by means of 
forgery. Ocean Accident & Guaranty Corp. v. Old Natl. Bank. (U. S.) 

FRA UD—Insurance agent’s failure to remit collected premiums held to sian “fraud” and 
ae within meaning of indemnity bond. National Surety Co. v. McCutcheon. 

ex.) 

INDEMNITY—Stipulation in application for surety bond as to conclusiveness of evidence 
as to fact and extent of applicants liability, held not void as contrary to public policy. 
Fidelity & Casualty Co. of New York v. Harrison. (Texas) 

INDEMNITY BOND—Insurance agent’s failure to remit collected premiums held to .con- 
stitute “fraud” and “dishonesty” within meaning of indemnity bond. National Surety 
Co. v. McCutcheon. (Tex.) 

INDEMNITY AGREEMENT—Corporation, receiving benefit of other "corporations ‘ultra 
vires contract estopped to question its validity. Corporation retaining benefit of in- 
demnity contract for unreasonable term after notice thereon held estopped to deny its 
waaay: London & Lancashire Indemnity of America v. Fairbanks Steam Shovel Co, 
(Ohio. ) 

INSOLVENCY—Surety company liable for loss assumed by it under bonds up to. "adjudica- 
tion of its insolvency. Fidelity & Deposit Co. of Maryland v. Poe et al. aa 

INSTRUCTIONS—Instructions as to right of bank to recoyer on indemnity ue "ts ‘official 
held proper. Farmers’ & Merchants’ State Bank of Morgan v. Fidelity & Deposit Co. 
of Maryland. (Minn.) 

JOINDER—To authorize joinder causes of action must affect different defendants in such 
ee to create joint or common liability. Southern Surety Co. v. Patterson Steel 

o ¢ a.) 

JOINT AND SEVERAL LIABILITY—Sureties held jointly and severally liable for 
full amount of bond. Maryland Casualty Co. v. Moon et al. (Mich.)...........0ss00- 

JOINT AND SEVERAL LIABILITY—Principal giving joint and several undertaking 
held equally liable thereon with surety for breach of conditions although he had not 
signed it. City of Pocatello v. Fidelity & Deposit Co. (Ida.) 

JUDICIAL BOND—Obligation invalid as between original party because of lack of con- 
sideration will not bind surety. Surety on judicial bond executed by State, invalid 
because of lack of consideration, is not bound thereby. Brown v. American Surety Co. 
of New York. (Okla.) 

JURISDICTION—Jurisdiction of Federal Courts; Diversity of citizenship. Jurisdiction of 
Federal Court cannot be ousted by extraneous agreement between defendant and another. 
Admission of indemnitor to defend cannot violate jurisdiction once attached. Cohen v. 
Maryland Casualty Co. (U. ae aah 

JURISDICTION—Suit by bankruptcy trustee for possession of steam. shovels used. by bank- 
rupts’ surety held within jurisdiction of oes Court for diversity of citizenship. 
Southern Surety Co. v. Maxwell. (U. S.) 

KNOWLEDGE—Whether statement that eames of elevator had honestly accounted for 

operty was misrepresentation increasing risk of loss held qrestion for jury. Ceylon 
all Elevator Co. v, Fidelity & Deposit Co. of Marylan eae RS pt 

KNOWLEDGE—Bank taking part in procuring bonds for employees by answering ques- 
tions has duty to disclose any knowledge of defaults. McIntosh vy. American Surety Co. 
(No. Dak.) 

LIABILITY OF SURETY—Casualty company held bound by surety bond executed .. 
i agent with apparent scope of his authority. Maryland Casualty Co. v. Moon et a 
( Mich.) 

LIMITATION OF ACTION—Statute as to accrual of cause of action for fraud ieid > 
applicable to suit against surety for principal’s fraud in sale of stock. Suit for fraud 
in sale of stock not barred by limitations, where action at law brought within twelve 
months after discovery of fraud. National Surety Co. v. Coleman. (Ala.) 
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LIMITATION OF ACTION—Suit on surety’s covenant in contract for park improvement 
work held barred by limitation. Kansas City, to Use of Ingalls Stone Co. v. New Amster- 
dam Casualty Co. (Mo.) 

MATERIAL—Claim for rent, depreciation and redelivery of steam shovel not claim for 
“Labor or Material” within road contractor’s bond. State for use of Gwyns Falls oa 
Co. v. National Surety Co. (Md.) 

MATERIAL—Seller of tools and appliances used in construction to subcontractor at 
entitled to recovery on principal contractors bond. Heltzel Steel Form & Iron Co. v. 
Fidelity & Deposit Co. (Ark.) 

MATERIALMAN—Bond to pay person furnishing labor or materials used in public works 
does not cover accounts for groceries and merchandise furnished commissary operated in 
aid of work, but for profit, in view of sale to others than laborers. Watkins et al. v. 
United States Widelty & Goaranty Ca. ~ CHIME Fics: cnceicccccdgecaccadumecaanabers 

MECHANICS’ LIENS -Surety on building contractor’s bond, undertaking to complete build- 
ing, required to deliver building to owner free of liens. Surety liable for amount paid 


207 


at its request to discharge claim. Mazzera v. Ramsey. (Calif.)..............2-005- 106' 


MISREPRESENTATION—Bonding company held not liable to bank on bonds given in 
reliance on false representation. Duke v. Fidelity & Deposit Co. of Maryland. (U. S.). 

MISREPRESENTATION—Banking corporation held bound by false representation by 
bank officers. If concealments and misrepresentation for which employer is responsible 
— surety’s liability, surety’s are released. McIntosh v. American Surety Co. (N 

) 

MISTAKE—W hen both parties to bank depository bond are under mutual mistake as to 
existence of material facts, there is no contract. Union Life & Accident Ins. Co. of 
Lincoln, Neb., v. American Surety Co. of New York. (Neb. 

NEGLIGENCE—Special finding, to prevail over general verdict, must be irreconcilably 
inconsistent with it; special finding decedent was guilty of negligence contributing in- 
directly to injury held not inconsistent with general verdict. State ex rel. v. Myles 
v. American Surety Co. of New York. (W. Va. 

NOTICE—Failure of obligee to notify surety company of defaults of principal held to relieve 
company from liability. New Amsterdam Casualty Co. v. Central Nat. Fire Ins. 


: 176 


PARTIES—If remedy sought is against a surety, principal and all cosureties should be 
joined. National Surety Co. v. Coleman. (Ala. 

PAYMENT —Obligation under indemnity bond held discharged by principal's payment. 
Hopkins v. National Surety Co. (La.) 

PAYMENT OUTSIDE BOND—Payments made to building contractor in excess of amount 
specified in contract relieves surety from liability on such amount. Commercial Casualty 
lon. Ch. 9. Reet Geena... CI, Cas 5.ca ce vniceveceesnsss sane Seeeeens bananas 

PAYMENT OUTSIDE BOND—Owner’s premature payment of installment to building 
contractor held not to have released sureties who completed contract and received subse- 
quent installments. Mazera v. Ramsey. (Calif.)......... cess eeeece cen eeeeeceeeeses 

PLEADING—On failure of complaint in action on bond of deputy sheriff to show loss, 
judgment on pleadings for defendant held proper. Johnson v. American Surety Co. of 
New York. (Minn.) 

RECOVERY, RIGHT OF—One who has sold and transferred certificate of deposit is not 
thereafter depositor within bank depository bond because of liability as indorser on cer- 
tificate. Union Life & Accident Ins. Co. of Lincoln, Neb., v. American Surety Co. of 
New York. (Neb.) 

RECOVERY, RIG and state bank superintendent may properly join in 
action on bond given for benefit of bank and running to superintendent. Harriet State 
Bank v. Samels. (Minn.) 

REINSURANCE —Surety company as reinsurer of originating surety, held not entitled to 
set off amount owing by cosurety to originating surety by virtue of part reinsurance agree- 
ment. Fidelity & Deposit Co. of Maryland v. Poe et al. (Md.) 

RELEASE OF SURETY—Denial of limitation of shipowner’s liability held not to release 
eons - ot ulation. Hartford Accident & Indemnity Co. of Hartford v. Southern Pac. 

‘o. et al. - 8.) 

RENEWAL—Receipt of annual premium on indemnity bond held to serve only to expend 
for new period of time indemnity ona by original bond. State et rel Freeling v. 
Hew. Ammerdam Cosmetty: Ca COMB) ic ccs cecaccseseisccsvccesesn besdes ta anomeaenees 

SETTLEMENT—Defendant’s settlement with insured’s trustee in bankruptcy held not to 
destroy insurer’s cause of action ages defendant. Defendant’s settlement regarded as 
made subject to rights of insurer by way of subrogation. Ocean Accident & Guaranty 
Corp. v. Hooker Electro-Chemical Co. (N. Y.) 

SETTLEMENT —FEvidence of settlement between bank and cashier’s surety held to establish 
prima facie case in surety’s action against cashier. Branham v. Fidelity & Deposit Co. 
of Maryland. (D. C.) 

SHERIFF’S BOND—On failure of complaint in action on bond of deputy sheriff to show 
loss, judgment on pleadings for defendant held proper. Johnson v. American Surety Co. 
of New York. (Minn.) 

STATUTORY PROVISIONS—Statute requiring bonding company to give written state- 
ment of ground for cancellation or refusal to renew bond, held subject to constitutional 
objection. Fidelity & Deposit Co. of Maryland v. Pence. (Texas) 

SUBCONTRACTOR—Seller of tools and appliances used in construction to subcontractor 
not entitled to recovery on principal contractors bond. MHeltzel Steel Form & Iron 
Co. v. Fidelity & Deposit Co. (Ark.) 

SUBROGATION—({nsurer paying claims against insured for damages entitled to be sub- 
rogated to insured’s rights against wrongdoer. Ocean Accident. Guaranty Corp. v. 
Hooker Electro-Chemical Co. (N. Y.) 
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SUBROGATION—Judgment in beneficiary’s suit against surety on executor’s bond held ‘not 
res judicata in surety’s action based on br me, to rights of beneficiary. American 
Surety Co. of New York v. White et al. (Va.) 

SUBROGATION—Surety held not subrogated to rights of obligee before payment to latter. 
American Surety Co. of N. Y. v. Palmer. (N. Y. ‘ 

SUBSTITUTION OF SURETY—tTrial judge held unauthorized to order substitution” of 
surety without notice to obligee after determination of case. American Surety Co. 
New York v. Ricks. (Ga.) 

THEFT—Substitution of fictitious bills of ladin for genuine bills attached to drafts during 
inspection by drawee’s bookkeeper held “theft” within indemnity bond. Ocean Accident 


& Guaranty Corp. v. Old Natl. Bank. © (U.°S.)... 06. cccccccccdecccccesccccgbercece 426 


VARIATION OF RISK—Any change made in requirements if undertaking in matfers of 
substance, without consent of surety extinguishes his liability. Roberts v. Security Trust 
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WAIVER—Finding that itemized statement of loss was waived held warranted.’ Ceylon 
Farmers’ Elevator Co. v. Fidelity & ape Co. of Maryland. (Minn.) 

WAIVER—Statute for benefit of principal requiring surety to state reasons for cancellation 
or refusal to renew bond may be waived by principal. Fidelity & Deposit Co. of Mary- 
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